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LETTER OF TRANSMITTAL

Office of the Attorney General,
State of Wisconsin.

To His Excellency, Ii^manuel L. Philipp,
Governor of Wisconsin.

Sir:

I herewith respeclfully siihmiL to you a report containing
an aiu'ount of all matters pertaining to my ofRce for the
biennial period ending June 30, 1916, including the substance
of all legal opinions rendered on matters of public interest
from January 1, 1910, to December 31, 1916, pursuant to
the provisions of section 20.31, Statutes of Wisconsin for
1915.

Walter C. Owen,
Attorney General.

Dated Madison, Wisconsin, December 30, 1916.
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COLLECTIONS

The following is a slalcmcnl of coIlccLioiis which have been
paid directly to the attorney general and by him paid to the
state treasurer, covering the biennial period ending June 30,
1916. This statement does not,include collections which
have been paid to the state treasurer without passing through
the attorney general's hands.
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1016
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26
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Feb. 7
March 20

March 20

April 26
April 27
June 22

Refund by clerk of supreme <^oui'L of U, S. of
part of deposit i)laced with him to secure print
ing of record (Slate ex rel. Rolens v. Frear)....$ 86.2.')

Costs collected (M. St. P. & S. Stc. M. Ry. Co.
V. R. R. Commission) 25.00

.Judgment collected (Stale v. Gco. F. Becdlc and
National Surety Co) 1 ,105.00

Fscheat estate of Mat Steinberg 29.00

Reassessment costs for year 1911, city of .Janes-
ville (Slate ex rel. Hemry .Johnson v. State).... 3,193.73

Costs collected (T. M. F. R. ct L. Co. v. R. R.
Commission) ., 20.00

Fine.s, interest and costs (State v. City and
County of Milwaukee) 155,813.91

Costs collected (State v. Michael Steber) 61.41
Judgment collected (State v. T. M. E. R. & L.

Co.) 10,000.00
Judgment colicctcd (Slate v. C. & L. S. Ry. Co.) 169.85
Costs collected (City of Milwaukee v. R. R.

Commission) 63.94
Judgment for costs (State v. Tri-StatcTelephone
and Telegraph Co.) 50.00

Costs collected (Montague v. Stale) 34.96
Costs colicctcd (Biillen v. State) 20.00
Costs collected (State ex rel. W. C. Owen v.
Fuhrman) 31.56
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LOANS FROM-TRUST FUNDS

Appliralio i ; f )r from th? Irusl funds of Ihc slate passed upon and
approved by Ihis deparlinenl;

Adams Towns of Adams, Preston, and Village of
Friendship, .It. Dist. No. I, Aug. 1, 1914 $5,000

Towns of Adams Easton, ,U. Dist. No.
2, Sept 18. 191.5 1,000

Adams and Columl)ia ...Towns of Dell Prairie, Newport and Vil
lage of Kilbourn, Jt. Dist. No. 6, May
24, 191(5 19,000

Towns of .lackson and Springville, .It.
Dist. No. 4, Sept. 3, 1915 1 ,800

Towns of Lincoln and New Cliester, Jt.
Dist. No. 1, Oct. 22, 1915 4 ,000

Ashland Towns of Butternut, Agenda and Village
of BuUcrnut, Jt. Dist. No. 1. Aug. 6,
191 4 21 ,000

"  '["owns of Butternut, Agenda, and Village
of BulLcrnut, Union Free High School
Di.sl. Oct. 6, 1914 12,000

Town of Butternut, Dist. No. 8, Julv29,
191 5 : 800

Barron and Washburn .Towns of Cedar Lake and Birchwood, Jt.
Dist. No. 8, Jan. 30, 1915 1,800

Towns of Chctck and Dover, ,It. Dist. No.
14, Feb. 2, 1915 1,200

and Husk Towns of Chetek, Sumiier and Husk, Jt.
Dist. No. 4, Oct. 12, 1915 1,800

City of Chetek, Feb. 7, 1916 4 ,000
Town of Crystal Lake, Dist. No. 4, July
29, 1915 5,000
Town of Cumberland, Dist. No. 17, Dec.
9, 1915 900

Town of Dover, Dist. No. 1, Sept. 8, 1915 1,600
Town of Doyle, Dist. No. 8, Juno 29,1915 1,600
Towns of Doyle and Rice Lake. Jt. Dist.

Dist. No. 9, Feb. 7, 1916 2,500
Town of Lakeland, Dist. No. 6, Aug. 15,

191 4 1,000
Town of Maple Grove, Dist. No. 10, Aug.
31,1914 650

Town of Maple Grove, Dist. No. 10,
Nov. 21, 1911 400

Towns of Oak Grove and Cedar Creek,
Dist. No. .5. Nov. 13, 1914 2,000

—  Town of Rice Lake, Dist. No. 1, Nov. 18,
191 5 2,000



X  Opinions of the Attorney-General.

Bayfield Town and City of Bayfield, Jt. Dist. No.
l,Aug. 3, 1915 7,.500

"  Town of Eileen, Jan. 10, 1916 1,500
•• Towns of Kelly and Eileen, Dist. No.

1, Aug. 3. 191.5 1 ,500
"  Town of Mason, Dist. No. 1, Aug. 3, 1915 1,200
"  Town of Pilspn, Dist. No. 3, Sept. 11,

191 4 1 ,200
"  Town of Pilsen, Dist. No. 2, Aug. 4, 1915 1,200

Brown Town of Glcnmore, Dist. No. 3, Apr. 20,
191 5 3,500

"  Towns of Glcnmore, Rockland and
• Wrightson, Jt. Dist.. No. 6, Oct. o, 1915 3,500

"  Town of Hobart, Dist. No. 2, Dec. 17,
191 4 2,000

"  Town of Howard, Dist. No. 2, July 29,
191 5 1,500

"  Towns of HumboUll. Scott and Green
Bay, Jt. Dist. No. 5, Jan. 26, 191.5 6,800

"  and Kewaunee Towns of Humboldt and Luxemburg, Jt.
Dist. No. 2, Nov. 6. 191.5 5,000

"  Town of Humboldt, Dist. No. 1, Nov. 11,
191 5 5,000

"  Town of Lawrence, Dist. No. 3, Aug. 3,
191,5 2,500

"  Town of Preble, Dist. No. 1, Nov. 25,
1914 10,000

"  Town of Suamico, Dist. No. 3, July 29.
19L5 4,000

Buffalo Town of Belvidcre and Village of Coch-
.  rane, Jt. Dist. No. 1, Oct. 2, 1915 18,000

"  Towns of Gilmanlon, Dover, Montana,
and Lincoln, Jt. DisL. No. 5, Feb. 10,
191 6 1,500

Burnett Town of Dewey, Dist. No. 2, (Special
Loan), Oct. 13, 1914 1,000

"  ; Town of Grantsburg, Dist. No. 2, Aug.
14,1914 3,000

"  Towns of Grantsburg and Anderson, Jt.
Dist. No. 10, Oct. 7, 1915 450

"  Town and Village of Grantsburg, Jt.
Dist. No. 1, Mch. 9, 1916 25,000

"  Town of LaFollette, Dist. No. 7," Oct. 15,
191 4 550

*' Town of Oakland, Dist. No. 2, July 29,
191 5 600

"  Town of Swiss, Dist. No. 9, Sept. 8, 1914 3,000

Chippewa Town of Auburn, Dist. No. 7, July 29,
1915 2,500

Towns of Bloomer, Eagle Point and
Tilden, Jt. Dist. No. If, Jan. 13, 1915 2,000

Town of Bloomer, Dist. No. 12, July 29,
1915 2,000

Town of Bloomer, Dist. No. 10, -Aug. 24,
1915 2,000

Village of Bloomer, Apr. 14, 1916 6 ,000
Town of Cleveland, Dist. No. 8, Dec. 8,

1915 •.... 2,000
Town''of Colbum, Dist. No. 2, June 29,

1915 2,000
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ChioDcwa .Towns of Delmar and Colburn, Jt. Dist.
^  No. 10, Nov. 9, 1914 1,200

•• Town of Delmar, Dist. No. 14, Jan. 28,
191 5 600

and Glark..:...Towns of Delmar and Thorp, Jt. Dist.
No. 11, Sept. 18, 1915 4,000

"  Town of Edson, Dist. No. 15, Feb. 21,
191 6 1,300

i  " ........Town of Goets, Dist. No. 9, Feb. 10,1916 1,200.
' •' TownofRuby, Dist. No. l, Oct. 13, 19U 1,000

"  Town of Sampson, Dist. No. 12, Dec. 21,
1911 1,000

Clark Town of Fremont, Dist. No. 9, July 29,
1915 1,500

"  Town of Fremont, Dist. No. 2, Nov. 5,
191 5 2,000

"  City of Greenwood, May 21, 1915 9,000
"  Town of Hixon, Dist. No. .3, Nov. 20,1915 5,000
"  Town of Lonawood, Dist. No. 6, June 14,

191 6 3,000
"  Town of Mayville and Village of Dor-

Chester, Jt. Dist. No. 1, July 29, 1915.. 12,000
"  Town of Mentor, Dist. No. 1, Aug. 7,

191 5 15,000

" ' and Marathon....Towns of Sherman and Spencer, Jt. Dist.
No. 7, Mch. 31, 1916 1,-500

"  Towns of Sherman and Loyal, Jt. Dist.
No. 1, May 6, 1916 3,500

"  Town of Thorp, Dist. No. 2, Oct. 22, 1915 1,500
"  Town of Umty, Dist. No. 2, July 29, 1915 2,600
•' Towns of Unity, Reaver and Sherman,

Jt. Dist. No. 1, Dec. 14, 1915 1,500
"  Towns of Unity and Sherman, Jt. Dist.

No. 4, Jan. 22, 1916 1,500
"  Town of Unity, Dist. No. 6, Mch. 18,

191 6 2,000
"• and Chippewa Towns of Worden and Edson, Jt. Dist.

No. 4, Feb. 25, 1916 500

Columbia and Dodge....Towns of Courtland, Randolph, Fox Lake
and Westford, Jt. Dist. No. 9, Mch. 24,
1915 25,000

"  Town of Fountain Prairie and Village of
Fall River, Jt. Dist. No. 1, Nov. 9, 1911 15,000

"  Town of Lodi and Village of Lodi, Jt.
Dist. No. 1, Aug. 8, 1914 25,000

Crawford Town of Eastman, Dist. No. 15, July 27,
191 4 1,600

"  Town of Eastman and Village of East-
;  man. Jt. Dist. No. 2, Mch. 24. 1915 12,000

"  Towns of Eastman, Marietta and Village
of Steuben, Jt. Dist. No. 2, Aug. 13, ^
191 5 1.200

"  I Town and ̂ 'illage of Eastman, Jt. Dist.
No. 2. Apr. 8, 1916 3.000

"  Town of Haney, Dist. No. .5, Sept. 16,
1914 2,500

•« TownofUtica, Dist. No. 5. Aug.24, 1915 2,270
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Dane Towns of Blooming Grove and Fitchburg,-
Jl. Dist. No. 5, July 2. 1911 ,000

"  Towns of Blooming Grove and Burke, Jt.
Disl. No. 1, Aug. 4, 191.') 4 ,000

"  Town of Blooming Grove, DisL. No. 10,
Apr. 2-1, 1916 7,.')00

"  Village of Cambridge, Aug. 12, 1915 2,000
Town of Middlelon, Disl. No. 3. Meli.

16. 1916 2,:m^
"  'I own of Vermont, Disl. No. 7, June 23,

1916 2,.500

Door Town of Bailey's Harbor, Disl. No. 1,
June 1, 1915 1 ,000

Town of Clay Banks, Disl. No. 2. Nov.
20, 1915 2,.5(K)

Tcwn of Forestville, Disl. No. 1, Sept. 28,
191.5 1,500

"  Town of Gibraltar, DisL. No. 2, Oct. 23,
1914 4,000

Town of Liberty Grove, Dist. No. 1,
Sept. 13, 1915 2,.500

Town of Sturgeon Bay, Disl. No. 5, July
15, 1911 1 ,000

Town of Union, Dist. No. 2, Apr. 20, 1915 1,800

Douglas Town of Amnicon, Dist. No. 1, Aug. 4,
191 4 1,800

"  Town of Parkland, Disl. No. 1, July 29,
191 5 1 ,500

*' Town of Solon Springs, Dist. No. 2, Nov.
18, 1915 500

Dunn Village of Colfax, July 29, 1915 13,000
" • Town of Sand Creek, Dist. No. 3, Feb.

11,1915 1,000
Town of Springbrook, Disl. No. 8, Aug.
24, 1915 . 500

Eau Claire City of Fkiu Claire, Board of Education.
Jan. .30. 1915 10,000

City of l\au Claire, Boar<l of Education,
Jan. .30, 191.5 ' 30,000

City of I'^aii Claire, Board of ICducation.
Feb. 2.5, 1915 25,000

City of I'kui Claire, Board of Education,
Dec. 20. 1915 20,000

Town of Lincoln and Village of Fall .
Creek, Jl. Dist. No. 1, Ocl.'l9, 191.5 ... 18 ,000

.'...Town of Ludington, Dist. No. 11, Oct.
22, 1911 1,200

Town of Ludington, Dist. No. 12, Nov.
5, 1915 1,500

and Trempealeau Towns of Otter Creek. Sumner and
.  Village of Osseo, Jt. Dist. No. 1, June

29, 1915 25,000

Fond du Lac Town of Bvron, Dist. No. 9, Jan. 28, 1916 1,400
Town.s of Fond du Lac and Friendship,

Jl. Dist. No. 11, June 27, 1916 11,000
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Grnnl . . .Town of Bloomington, Dist. No. 5, Dec.
17, 191-i 1,750

'* Village of Bloomington, May 22. 1911).... 6,500
"  and Iowa Towns of Clifton and Mifflin, JL. Dist.

No. 1, Dec. 16, 1015 10,000
"  Village of Livingston, Feb. 21, 1916 2,000
"  Town of Paris, Board of Supervisors,

I'cb. 8, 1916 5,000
"  Town of Patch Grove, Dist. No. 5, May

17, 191.5 „... 7.500
"  Town of Patch Grove, Town Free High

School Dist., June 29, 1915 7 ,500
"  Town of Potosi, Dist. No. 2, .July 29, 1915 1 ,500
"  and La I'ayetteTowns of Smel.ser, Hazel Green, Benton

and Village of Cuba City, Jl. Dist. No.
9, Dec. 28, 1914 19,200

Green Towns of Clarno and JelTcrson, .It. Dist.
No. 1, May 28, 1916 2,100

"  Town of Spring Grove, Dist. No. 5, Apr. ,
11. 1916 2,000

Iowa Town of Clyde, Dist. No. 5, Jan. 17, 1916 1 ,200
"  Towns of Dodgeville, Waldwick and

Hidgeway, Jt. Dist. No. 19, Dec. 8,
191.5 1,200

"  , , Towns of Highland and Pulaski, Jt. Dist.
No. 9, Jan. 17, 1916 1,000

"  Towns of Linden and Mineral Point, Jt.
Dist. No. 3, Jan. 31, 1916 1,200

"  Towns of Ridgeway and Brigham, Jt.
Dist. No. 4, Oct. 22. 1811 1 ,000

*' t Town of Ridgeway, Dist. No. 7, Dec. 23,
1915 1,200

Iron .. . Town of Mercer, Dist. No. 1, Oct. 13.
191 4 12,000

JefTerson Towns of Lake Mills, Mifford, Aztahm
and City of Lake Mills, .It. Dist. No. 1,
May 23, 1916 25,000

"  Village of Waterloo, Dist. No. 1, July 29,
191 5 20,000

Juncau Town of Finley, Disl. No. ii, July 29, 1915 800
•* ,, , , Towns of Neeedah and Germantown ,.It.

Dist. No. 3, Aug. 8, 1914 1,500
"  Town of Neeedah, Dist. No. 11, Nov. 13,

1914 000

Kenoslia Town of Salem. Dist. No. 5, Feb. 5, 1915 5 ,000
"  Town of Salem, Dist. No. 5, Apr. 26, 1916 3,000

Kewaunec Towns of Casco and Luxemburg, Jt.
Dist. No. 3, Sept. 13, 1915 5,500

"  Village of Luxemburg, Dist. No. l. Sept.
1.3 1915 3,500

"  and Door Towns of Red River and Union, Jl. Dist.
No. 3, Aug. 9, 1915 2,500

La Faycltc Towns of Wiota and Lamont, Jl. Dist.
No. 3. Oct. 6, 1914 1,800
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Langlade TownTof Antigo, Dist. No. 1, July 27,
1911 3,000

"  Town of Ainsworth, Dist. No. 7, Aug. 10,
1915 1:250

"  Town of Elcho, Dist. No. 1, Aug. 12,1914 1,000
"  Town of Elcho, Dist. No. 1, June 29,1915 3,800
"  Town of Evergreen, Dist. No. 4, Aug. 4,

1915 3,000
'* Town of Langlade, Dist. No. 1, June 29,

1915 ; 4,000
"  Towns of Neva, Peck and Upham, Jt.

Dist. No. 1, July 29, 1915 750
"  Town of Polar, Dist. No. 2, July 27, 1914 2,800
"  Town of Rolling, Dist. No. 5, June 29,

191 5 1,200
"  Town of Summit, Dist. No. 5, Apr. 6,

•  1916 3,700

Lincoln. Town of Harrison, Dist. No. 1, June 10,
191 6 3,500

"  Town of King, Dist. No. 2, Jan. 13, 1915 1,200
"  Towns of Russell and Birch, Jt. Dist. No.

4, Oct. 6, 1914 1,500
"  Town of Schley. Dist. No. 6, Oct. 22,1914 3 ,000
"  Town of Skunawan, Dist. No. 2, Apr. 11,

1916 1 ,800
"  Town of Tomahawk, Dist. No. 1, Aug.

21, 1915 500

Marathon Town of Cleveland, Oct. 13, 19M 4,000
"  Town of Cleveland, Sept. 13, 1915 4,000
"  Town of Easlon, Dist. No. 1, Dec. 14,

1911 1,200
"  Town of F.au Pleinc, Aug. 26, 1914 1,400
"  Town of Elderon, Dist. No. 4, Feb. 16,

1916 3,000
Town of Fliclh, Dist. No. 7. Aug. 26.1914 1,800

"  and Wood Towns of Green Valley and Milladore,
Jt. Dist. No. 8, Jan. 28, 1915 1,000

"  Town of Knowlton, Dist. No. 4, Mch. 24,
1915 l',500

"  Town of Kronenwetter, Dist. No. 5, July
8,1914 2,000

Town of Kronenwetter and Village of
Mosinee, Jt. Dist. No. 1, Aug. 3, 1915 5,500

"  Town and Village of Mosinee and Town of
Kronenwetter, Jt. Dist. No. 1, Oct. 1,
1915 12,000

"  Town of Pike Lake, Dist. No. 6, Nov. 9,
191 4 1,500

"  ; Town of Pike Lake, Dist. No. 8, Aug. 24,
191 5 1,400

"  Town and Village of Spencer, Jt. Dist.
No. 1, Dec. 9, 1914 15,000

*' Towns of Wausau and Weston, Jt. Dist.
No. 2, July 27, 1914,.-. :.... 800

Marinette Town of Grover, Dist. No. II, Dec. 13,
1915 600

City of Marinette, Board of Education,
Dec. 8. 1914 50,000

"  City of Marinette, Board of l-lducation,
1-^ 20, 1915 20,000
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Marquelte Adams .. .To^m and Village of Oxford and Town of
Jackson, Jt. Dist. No. 2, Apr. 20, 1915 9,000

"  Town and Village of Oxford. Union High
School District, Apr. 20, 1915 9,000

Milwaukee City of Cudahy, Dist. No. 1, Nov. 28,
191 4 8,000

"  City of Cudahy, Dist. No. 1, Oct. 18,1915 2,000
"  Village of East Milwaukee, Dist. No. 4,

Dec. 14, 1914 25,000
"  Town of Granville, Dist. No. 1.3, Nov.

9.1914 5,500
"  Town of Granville, Dist. No. 3, June 15,

1916 10,000
"  Town of Greenfield, Dist. No. 8, Mch.

14,1916 4,000
"  .Town of Greenfield, Dist. No. 5, Apr. 21,

1916 2,700
"  Towm of Lake, Dist. No. 2, Feb. 21, 1916 6,000
"  Town of Oak Creek, Dist. No. 7, May 17,

191 5 12,000
"  Toa\ti of WauwaLosa. Dist. No. 11, Jan.

5.191 5 13,000

Monroe Town of Jefferson, Dist. No. 1, Oct. 22,
191 5 3,700

*' Towns of Ridgeville, Sheldon and Village
of Norwalk, Jt. Dist. No. 1, Aug. 6,
1914 9,000

"  Town of Sparta, Dist. No. 7, Feb. 28,
191 6 2,200

Oconto Towns of How, Gillett, Maple Valley and
Underhill, .It. Dist. No. 10, Aug. 7, 1915 2,000

- " Town of Lena, Dist. No. 2, Aug. 3, 1914 3 ,000
'* .Town of Lena, Dist. No. 2, Aug. 4, 1914 1,000
"  Town of Lena. Dist. No. I, June 29, 1915 3,000
"  Town of Little Suamico, Dist. No. 1,

Mch. 9, 1916 4,000
"  Town of Little Suamico, Dist. No. 3,

Mch. 11, 1916 5,760
Town of Maple Vallev, Dist. No. 5, Sept.

18, 1915 " 1,875
Towns of Morgan, (ihase and Pcnsaukec,

Dist. No. 10, July 29, 1915 1,800

Oneida Town of Enterprise, Aug. 6, 1911 2,000
Towns of Hazelhurst and Tomahawk

Lake, Jt. Dist. No. 1. Aug. 3, 1916 3 ,500
II Town of Newbold, May 17, 1015 2,800

Town of Schoepke, Dist. No. 1, Aug. 12,
191 4 5,000

Town of Sugar Camp, Dist. No. 2, Dec.
20, 1915 1,500

Towm of Tomahawk Lake, Dist. No. 1,
July 29, 1915 1,300

Outagamie Town of Bovina and Village of Shiocton,
Union Free High School Dist., July 29,
191 5 13,000

"  Town of Bovina and Village of Shiocton,
Jt. Dist. No. 1, July 29, 1915 6,000

** Town of Bovina, Dist. No. 3, Sept. 3,
1915 2,000
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OutaQamic Town of Deer Creek, Dist. No. 2, July 29,
191 5 3,000

"  Town of Maine, Dist. No. 2, Nov. 13,
191 4 3,000

"  .Town of Oncida, Dist. No. 2, Nov. 1,1915 2,300
.Town of Oneida, Dist. No. 4, May 20,

191 6 3,000

Pcpin and Dunn .Towns of Albany and Rock Creek, Jt.
Dist. No. 10, Apr. 1. 1916 2,500

"  and Buffalo Towns of Durand, Lima, Canton and
Maxwell, .U. Dist. No. 5, July 2, 1914 4,200

"  Towns of Frankfort, Walerville, Maiden
Rock and Union, Jt. Dist. No. 3, June
1, 1915 1 ,500

Pierce Towns of Salein and F1 Paso, Jt. Dist.
No. 1. Sept. 28, 1915 1 ,500

"  Town of Spring Lake and Village of
Spring Lake, .ft. Dist. No. 1, Sept. 12,
19M 9,000

"  and St. Croix Towns of Troy, Kinnickinnic, River
Fails and City of River Falls, Jt. Dist.

.  No. 1. Aug. 3. 1911 15,000
"  Town of Union and Village of Plum City.

Jt. Dist. No. 3, June 7, 1916 12,000

Polk Town of Aldcn, Dist. No. (>. Apr. 20, 1915 4 ,000
Town of Alden and Cariield, Jt. Dist.
No. 1, Oct. 18, 191.5 1 ,500

Towns of Apple River and Lincoln, Jt.
Dist, No. 3, Dec. 21, 1914 1 ,775

Town of Aj)plc River, Dist. No. 1, Nov.
29, 1915 3,750

Towns of Apple River, Beaver, Clayton,
and Lincoln, Jt. Dist. No. 4, Jan. 31
1916 4 ,000

Town of Beaver, Dist. No. 3, June 29,
191 5 500

Town <tf Black Brook, Dist. No. 4, Oct.
6. 1915 2,000

Town of Bone Lake, Dist. No. 1, Nov. 1,
1915 1,500

Town of Clavton, Dist. No. 5, Aug. 20,
1911 ■ 900

Town of Clavton, Dist. No. 4, Jan. 13,
1915 ■ 1,500

and Barron Towns of Clavton & Turtle Lake, Jl. Dist.
No. 1, Apr. 20, 1915 7,000

Town of Kureka, Dist. No. 8, Aug. 31,
1915 2,000

Towns of Kureka and Lakctown, Jt. Dist.
No. 1. Apr. 19, 1916 2,000

Town of Kureka, Dist. No. 6, May 17,
191 6 4,000

Town of Eureka, Dist. No. 3, June 20,
1916 3,000

Towns of Georgetown and Milltown, Jt.
Dist. No. 1, Apr. 24, 1916 1 ,500

Town of Jolinstown, Dist. No. 3, Mch.
24, 1915 5,000

Town of Lakctown, Dist. No. 1, Aug. 24,
1915 3,500
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Polk Towns of Lincoln, GaiTield and Alden,
Jt. Dist. No. 1, Aug. 7, igif) 2,000

Town and Village of Luck, Jt. Dist. No.
3, Oct. 13, 1915 2,500

"  Town of Milltown, Union Free High
School Dist., May 17, 1915 18,000

"  Town and Village of Milltown, Jt. Dist.
No. 1, May 17, 1915 17 ,500

Town of Milltown, Dist. No. 6, Sept. 18,
191 5 2,000

"  Towns of St, Croix Falls, Balsam Lake,
Eureka and Village of Ccnturia, Jt.
Disl. No. 3, Jan. 28, 1916 1,200

"  Town of West Sweden, Dist. No. 1, Apr.
20,1915 2,000

•  '* Town of West Sweden, Dist. No. 2, Apr.
1.3,1916 3,000

Portage Town of Alban and Villaj^e of Rosholt,
Jt. Dist. No. 5, Jan. 2.5, 1915 2,000

"  Town of Carson, Dist. No. 12, Jan. 25,
191.5 2,700

"  Towns of Carson and Eau Pleine and
Villa'ge of Junction City, Jt. Dist. No.
2. Nov. ,30, 1915 8 ,000

"  Town of Stockton, Dist. No. 11, ,Iune 12,
191 6 ; 3,000

Price Town of Emery, Dist. No. 2, July 31,
191 4 4,000

"  Town of Hill, Dist. No. 4, Oct. 6, 1914.... 1 ,000
"  Town of Lake, Dist. No. 2, July 29, 1915 3 ,000
"  ..Village of Prentice, June 3, 1916 5,000

Racine Towns of Caledonia and Mt. Pleasant,
Jt. Dist. No. 16. Oct. 19, 1915 8,000

"  Town of Mt. Pleasant, Dist. No. 9, June
29,1915 11,000

"  and Walworth....Towns of Rochester, Waterford, East
Troy* and Spring Prairie, Jt. Dist.
No. 1, Apr. 20, 1915 7,000

"  and Kenosha Town of Yorkvilie, Village of Union
Grove, et al.. Union Free High School
Dist., Jan. 28, 1915 12,000

Richland Town of Buena Vista, Dist. No. 2, July
29,1915 2,500

"  Town of Orion, Dist. No. 8, Feb. 23,1915 1,200
"  Town of Richland and City of Richland

Center, Jt. Dist. No. 2, May 15, 1916.. 6 ,000
"  and Crawford. Towns of Richwood and Clayton, Jt.

Dist. No. 6, May 25, 1916 2,500

Rock Town of Fulton and City of Edgerton,
Jt. Dist. No. 8, July 2, 1914 10,000

"  Towns of Spring Valley, Plymouth and
Village of Orfordville, May 17, 1915. .. 13,000

Rusk Town of ?"lambeau, Dist. No. 2, Feb. 19,
191 5 1,500

"  Town of Flambeau, Dist. No. 2, Mch. 21,
191 6 1,500
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Rusk Towns of Stubbs aud Rusk, .It. Dist. No.
6, Aug. 31, 1914 700

Town of Stubbs, Dist. No. 10, Sept. 3,
1914 1,000

Towns of Stubbs, Strickland and Village
of Weyerhauser, Jt. Dist. No. 3, Apr.
20,1915 10,000

Towns of Stubbs and Rusk, .It. Dist. No.
6, Nov. 20. 1915 600

Town of Thomapple, Dist. No. 12, Jan.
12, 1916 1,200

.'Town of Washington, Dist. No. 2, July
7,1914 2,800

Town of Washington, Dist. No. 4, Aug. 3,
1914 1,200

Town of Washington, Dist. No. 5, Oct.
.  , 22,1914 650

Village of Weyerhauser and Towns of
4  Stubbs and Strickland, Jt. Dist. No.

3, May 20, 1916 3,400
Towns of Willard and Marshall, Jt. Dist.
No. 4, Mch. 2.5, 1915 1,000

Town of Wilson, Dist. No. 1, Aug. 4, 1915 1,200

St. Croix Towns of Cylon and Forest, Jt. Dist. No.
6; Jan. 19, 1915 1,900

Town of Eau Galle, Dist. No. 4, Feb. 27,.
1915 1,200

"  Town of Emerald, Dist. No. 5, June 29,
191 5 150

"  Towns of Hudson and Troy, Jt. Dist. No.
3, Mch. 2, 1916 2,200

"  Town of Somerset, Dist. No. 5. May 18,
191 6 2,300

"  Town of Springfield, Dist. No. 3, Aug. 17,
1914 5,000

"  To^vn of Springfield, Dist. No. 5, July 29,
191 5 2,250

"  Town of Troy, Dist. No. 4, May 17, 1916 2,000

Sank Town of Lavalle, Dist. No. 4, Aug. 21,
1914 1,100

"  Village of Plain, Dec. 17, 1915 10,500
"  Town of Prairie du Sac, and Village of

Sauk City, Jt. Dist. No. 5, Apr. 11,
191 6 20,000

"  Town of Woodland, Dist. No. 1, June 1,
191 5 1,200

Sawyer Town of Weirgor, Dist. No. 1, Aug. 30,
1915 5,000

"  Town of Weirgor, Dist. No. 5, Mch. 24,
1915 1,800

Shawano Town of Aniwa, Dist. No. 3, Aug. 30,
1915 3,000

" and Marathon ..Town and Village of Birmanwood, Towns
of Plover and Norrie, Jt. Dist. No. 7,
June 29, 1915 11,500

"  Town of Hutchins, Dist. No. 2, Oct. 5,
1915 300

** Town of Morris, Dist. No. 1, Feb. 3,1915 700
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Shawano Town^of Richmond, Dlst. No. 8, Jan. 29, ^
Town orScneca, DisL No. i. Jan. 5. ioin 1,325
Towns of Sencca, Herman and RedSprinL's. Jl. Dist. No. 4, Aug. 24, 1910 2,500
Town of Wcscott. Dist. No. 7. Feb. 24,

;  9,000
Town of Greenbush, Dist. No. 1, Oct. 22,

6,500
Town of Greenbush, Dist. No. 1, Mch.
20.1916 3,500

.Town of Sheboygan and Village of
Kohler, Jt. Dist. No. 2, July 29.1914..,. 5,000

.  .Towm of Sheboygan, Dist. No. 3, Aug.
28,1914 1

Tavlor .,,Townof.\urora, Dist. No. 6, Nov.9,1914 1,200
Town of Cleveland, Dist. No. 2, Sept. 3,

•  7,500
Village of Lublin, Special Loan, Dec. 1,

®00
♦« Town of McKinley, Dist. No. 2, Apr. 24,

1915 60U
. ...Town of Molitor, Dist. No. 2, Nov. 6,

1915

Trempe-aleau Arcadia, Dist. No. 3, 23, ^
«. ....Town of Burnside and Village of Inde

pendence, Jt. Dist. No. 6, Feb. 27,1915 2o ,uuu .
Village of Elva," May 17, 1915 5,000

•• lUW 3,000
Town of Ettrick, Dist. No. 9, Mch. 14,

.a,DUU
...Towns of Gale and Ettrick, Jt. Dist. No.

7, Feb. 28, 1916
To^ of Hale, Dist. No. 6. Oct. 9, 1915.... 500

"  Towms of Lincoln and Pigeon, Jt. Dist.
1, Oct. 8, 1915 2,500Village of frempealeau, Aug. 14, 1914.... 8,000

.Towns of Unity and Albion. Jt. Dist. No. _
2, Nov. 30, 191.5 2,100

Vemon Town of Clinton, Dist. No. 3, Apr. 20, o
'  " Town of Ciinton. Dist. No. 8, Feb. 24,

tt ' Towns of Forest, Union, Stark ai^
Whitestown, Jt. Dist. No. 9, Aug. 3,

I
Towns of iiarmony and Genoa, Jt. Dist.

No. 3. Oct. 6, 1914...
«« Towns of Harmony and Genoa, Jt. Uist.

No. 3, Mch. 31, 1916 ^
«« Village of Readstown, Aug. 9, 1915.......... 3 ,UtKj
»• ■" ■ ■ .Town and City of Viroqua, Jt. Dist. No.

1, Oct. 15, 1914 l.WO
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"^^ernon Towns of Viroqua, Franklin, Kickapoo
and I.ibcrty, Jt. Dist. No. 11, July 29

•  .. ' 1915 - 2 000
Town of Wheatland, Dist. No. 2, Jan 25
1915 2,100

Town of Plum Lake, Dist. No. 1, Dec
17, 19M 1^500

Walworth Town of Linn, Dist. No. 9, Dec. 29 1915 150
Town of Sharon, Dist. No. 2, Sept. 8.
19M ■ 2 000

Town of Sugar Greek, Dist, No. 4, July
29. 1915 : .:i,000

Washburn Town of Beaver and City of Spooner, Jt.
Dist. No. 1, Sept. 8, 1915 i 000

Town of_ Frog Greek, Dist. No. 5, Nov.
2, 1915 ] 200

" and Barrnn Towns of Long Lake and Oak Grove, Jt."
Dist. No. 7, Nov. 21, 1914 l 300

Towns of Long Lake and Birchwood Jt.
Dist. No. 7. Dec. 2, 1914 l ,000

Wasbbiirn Town of Minong, Dist. No. 1, Dec. 20,
19M..^ 4,200

1 own of Sarona, Dist. No. 5, Sept. 2, 1914 1 ,200

Waiikesba Town of Vernon, Disl. No. 1, July 29
J915 ; 2..500

Waupaca and Shawano . Town of Dupont, Village of Marion and
Town of Grant, Jt. Dist. No. 3, Nov.

^  5,1915 2 ,.500
1 owns of Helvetia and Wvoming, .It.
Dist. No. 4, Mch. 20, 1916.^... 2 500

Town of Larrabee, Dist. No. 6, Oct. 12,
1915 2 350

Towns of Waupaca and Royalton, .it.
Disl. No. 2, Fel). 18,1915 2,000

Towns of \5'aupaca and Farminglon, Jt.
Dist. No. 3, Dec. 0, 1915 1,800

Waiishara Town of Rose, Dist. No. 5, Aug. 13, 1915 1,500
Wood Town of Arpin, Dist. No. 1, Aug. 20 1914 4 000

.. Town of Lincoln, Dist. No. 2. aV-6, 1916 2 500
Towns of Milladore and Auburndalc, Jt.

„  Dist. No. 3, Dec. 11, 1914 3 000
Village of Port Edwards, Dist. No. 1

29' 19.1.5 8,000
Town of Remington, Dist. No. 4. Jan. 13,

i. . 191;) 3.500
iown of Remington, Dist. No. 2, May
24, 1916 goo

I own of Richficld, Dist. No. 7, Oct. 22,
•  1914 goo

Town of Rudolph, Consol. Dist. No. 1,
.„-luly 29, 1915 8 000

•, Town of Rudolph, Dist. No. 3. Aug. 31,
1915 ■ 1 500

Town of Sherry, Di.si. No. 3^ Aug. i6, '
19M ! : 1,500



Opinions of the Attorney-General. xxi

Applications for loans from the teachers' insurance and retirement fund
passed upon ahd approved by this department.

Ashland Court Mouse Bonds... Mch.24,
Bayfield City of Baylield, Funding Bonds..Nov. 12. J9J;? • '^00
Dane City of Madison, School Bonds ..June 2, I91o....lo ,000

•« City of Madison, Board of Edu-
cation June 27, 191G....3() ,000

Grant Village of Bloomington, Water- '
works Bonds Oct. 2,

Green ...City of Brodhead Apr. 12, lOlT).... 7,000
Oconomowoc City of Oconomowoc, Water

works and Street Improvement

Bonds Juuc 2, 191o.... 7,.b00
Polk.... Village of Luck. Waterworks

Bonds Oct. 21, 1914.... 4,000
Villaee of St. Croix, St. Croix

Falls .Auditorium Bonds Oct. 9, 1915....14 ,000
Busk Boad and Bridge Bonds Mch. 24, 191;>,... .>,000
"  City of Ladysinith, Water Bonds

($10,000) Noy. 21, 1914.... 4,000
Shawano Village of Wittenberg, Water- v, nnn

works Bonds Aug. 11. 1915....12 ,000
Vernon Village of LaFarge, Park Bonds June 12. 1916.... 2,000
Walworlh City of Elkhorn, Sewer Bonds Oct. 1.1, 1914.... 8,o00
Washbiirn GitV of Washburn, Funding nnn

Bonds Oct. M, 1914 ... 3,000
Wood City of Grand Rapids, Electric

Light Bonds hch. 27, 191o.... 3,o00
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CIVIL CASES DISPOSED OF

State ex rel. Village of Mcrrimac, et al., v. Hazelwood, et al.
Mandamus to compel the Wisconsin highway commission

to prepare plans, specifications and estimates for Mcrrimac
bridge, pursuant to ch. 586, Laws of 1913, which the com
mission refused to do on advice of the attorney general that
the statute is unconstitutional. hVom an order of the circuit
court denying defendants' motion to quash the writ, de-
dendants appealed to the supreme court. The decision of the
supreme court held the law constitutional, reversed the de
cision below and directed that the writ be quashed.

Wisconsin Telephone Company v. Railroad Commission,
et al. (La Crosse Physical Connection Case.)

Action to set aside order of railroad commission requiring
physical connection of competing telephone systems at La
Crosse and to test validity of Telephone Physical Connection
Law. From judgment of the circuit court holding the
statute valid and affirming the order of the commission,
plaintiff appealed. The supreme court affirmed the decision
of the circuit court.

Duluth Street Ry. Co. v. Railroad Commission. (Superior
Street Railway Fare Case.)

Action brought in circuit court for Dane county to set
aside order of commission fixing valuation of street railway
property and reducing rates of fare. From judgment of the
circuit court affirming the order of the commission the plain
tiff appealed. The supreme court affirmed the judgment
below. A writ of error was sued out of the supreme court
of the United States to take the decision of the state supreme
court there for review but was dismissed on stipulation,
plaintiff paying costs.
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Kaukauna Gas, Electric Light & Power Co. v. Railroad Com
mission.

Action in circuit court for Dane county to review order of
railroad commission fixing valuation of electric lighting
utility for municipal purchase. Case tried and judgment
entered in the circuit court affirming the award of the rail
road commission and dismissing the complaint. No appeal.

State V. City and County of Milwaukee.
Action brought in circuit court for Milwaukee county to

recover fines collected in state cases in Milwaukee municipal
and district courts and belonging to the common school fund,
but not paid over to the state for several years past. From
judgment in circuit court for the state and against the city
of Milwaukee for fines collected from 1899 to 1908, inclusive,
with interest, amounting to §102,743.90, the city appealed,
and from disallowance of claim for fines collected in 1898 and
additional interest claimed, the state appealed. The
supreme court affirmed the judgment of the circuit court
on the city's appeal in favor of the state and on the state's
appeal modified the judgment to include the fines for 1898
and the state's claims for additional interest. The judgment
as modified, including interest and costs, amounted when
paid, Jan. 21, 1916, to §155,813.94, which sum was collected
and paid into the state treasury for the benefit of the school
fund.

Chicago, B. & Q. Ry. Co. v. Railroad Commission.
Action brought in circuit court for Dane county to vacate

order of the Railroad Commission requiring additional train
service and to test the constitutionality of ch. 483, Laws of
1911, amending sec. 1801, Stats. From judgment affirming
order of the commission plaintiff appealed. Decision of the
supreme court affinned order and sustained statute. Case
taken on writ of error to supreme court of the United States,
where the decision of the state supreme court was reversed
and the statute held unconstitutional.

State V. Chicago, M. & St. P. Ry. Company. (Upper Berth
Case.)

Action in circuit court for Dane county to enforce penalty
for violation of the Upper Berth Law. From judgment for
plaintiff, defendant appealed. Decision of the supreme
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court affirmed judgment. Case taken on writ of error to
supreme court of the United States, where the decision of
the state supreme court was reversed and the statute held
unconstitutional.

United States Glue Company v. Town of Oak Creek.
Action brought in the circuit court for Milwaukee county

to recover alleged illegal income tax. This department
appeared as of counsel for defendant. From judgment for
plaintiff, defendant appealed to supreme court. The de
cision of the supreme court reversed the judgment of the
circuit court with directions to dismiss the complaint.

Antigo Water Company v. Railroad Commission, et al.
Action brought in the circuit court for Dane county to set

aside order of the commission fixing compensation to be paid
by the city of Antigo for property of Antigo Water Company.
Stipulation filed for possession of property by city. Action
dismissed on stipulation.

Janesville Water Company v. Railroad Commission.
Action brought in the circuit court for Dane county to set

aside order of the railroad commission fixing water rates.
Action abandoned on municipal acquisition of the water
works.

Oshkosh Water Works Company v. Railroad Commission.
Action brought in the circuit court for Dane county to

review order of the railroad commission fixing compensation .
to be paid by city of Oshkosh for property of Oshkosh Water
Works Company. From judgment of the circuit court
affirming the award of the railroad commission, plaintilT
appealed to the supreme court. The supreme court's deci
sion affirmed the judgment of the circuit court.

American Insurance Co. of Newark, et al., v. Herman L.
Ekern, Commissioner of Insurance.

Suit brought in the United States district court for the
Western district of Wisconsin to enjoin the commissioner of
insurance from enforcing a ruling requiring fire insurance
companies to affix, at their own cost, to policies issued by
them, the revenue stamps required by the Internal Revenue
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Act of Congress approved Oct. 22, 1914. Suit abated by
termination of defendant's term of office.

Chicago, M. & St. P. Ry. Co. v. Railroad Commission of
Wisconsin.

Action brought in the circuit court for Dane county to
review an order of the railroad commission recjuiring the
restriction and relocation of plaintilT's depot at Mosinee,
Wisconsin. Case tried and complaint dismissed upon the
merits.

Wisconsin Telephone Co. v. Railroad Commission.

Action brought in circuit court for Dane county to set
aside supplemental order of railroad commission fixing lolls
for physical connection service in the La Crossc Physical
Connection Case. Action abandoned as governed by the
decision in Wisconsin Tel. Co. v. Railroad Commission,
La Crosse Physical Connection case, supra.

Mary L. Bullen, et al., v. State of Wisconsin.

Writ of error sued out of the supreme court of the United
States to review the decision of the supreme court of the
State of Wisconsin holding that a considerable portion of the
estate of Bullen represented by securities in the possession of
the Chicago Trust Company, under trust assignment, was
subject to inheritance taxation in this state. The supreme
court of the United States affirmed the decision of the state

court.

City of Milwaukee v. Railroad Commission, Chicago, M. &
St. P. Ry. Co., Intervenor.

Action brought in circuit court for Dane county to review
an order of the railroad commission providing for separation
of grades in the city of Milwaukee, and apportioning a part
of the cost to be paid by the city of Milwaukee. From an
order of the circuit court sustaining defendant's demurrer to
the complaint the plaintiff appealed to the supreme court,
where the order of the circuit court was affirmed. Judgment
entered in the circuit cpurt affirming the order of the com
mission and dismissing the complaint upon the merits.
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State ex rel. Board of Regents of Normal Schools v. Herman
L. Ekern, Commissioner of Insurance.

Original action in the supreme court to mandamus the
commissioner of insurance to certify the amount of fire loss
at the Superior normal school in excess of the amount at
which the property was insured in the state fire fund. De
cision rendered in the supreme court and judgment ordering
that the writ be quashed.

Minneapolis, St. P. & S. S. M. Ry. Co. v. Railroad Com
mission.

Action brought in circuit court for Dane county to set
aside an order of the railroad commission requiring the plain
tiff to install stock scales at its station at Joel, Wisconsin.

Decision of the circuit court holding the order of the com
mission void.

American Monolith Co. v. Railroad Commission of Wis

consin.

Action brought in circuit court for Dane county to review
and modify the order of the railroad commission in the
Milwaukee Grade Separation case. Action abandoned on
decision of City of Milwaukee v. Railroad Commission, supra.

Wisconsin Traction, Light, Heat & Power Co. v. Railroad
Commission of Wisconsin, et al.

Action brought in the circuit court of Dane county to set
aside an order of the railroad commission relating to street
railway service in the city of Appleton. Trial, and judg
ment entered dismissing complaint.

Chicago & N. W. Ry. Co. v. Railroad Commission of Wis
consin.

Action brought in the circuit court of Dane county to set
aside an order of the railroad commission requiring the
plaintiff to lower certain culverts in its right-of-way under
sec. 13886, Stats. From the judgment in the circuit court
holding the order void the defendant appealed. Decision
of the supreme court affirming the judgment of the circuit
court.
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Stale of Wisconsin v. The Milwaukee Electric Railway &
Light Company.

Action brought in the circuit court for Dane county to
recover penalties for noncompliance with an order of the
railroad commission fixing street railway service require
ments in the city of Milwaukee. Judgment entered, upon
stipulation, in favor of the plaintiff for penalties aggregating
ten thousand dollars. " Judgment paid and satisfied.

Maryland Casualty Company v. Kuolt, Commissioner of
Banking.

Action brought in the circuit, court- for Dane county to
restrain the commissioner of banking from disapproving
surety bonds furnished to bank officers and employes by the
plaintiff. Judgment entered on stipulation granting perma
nent injunction.

Carl Fairweather v. State of Wisconsin.
Application made to the industrial commission for com

pensation against the state on account of an injury to
applicant, who claims to be an employe of the state by reason
of work done while a student at the state normal school at
Milwaukee. Application denied on the ground that appli
cant was not an employe of the state and that the Compensa
tion Act does not give compensation for damage to clothing.

Lula Iloey v. State of Wisconsin.
Application to the industrial commission for an award

against the state on account of the death of applicant s
husband, who was killed while engaged in rifle practice as a
member of the Wisconsin National Guard. Applicant
awarded $3,000 compensation.

State of Minnesota v. State of Wisconsin.
Action begun by the state of Minnesota in the supreme

court of the United States, to determine the boundary line
between the state of Minnesota and the state of Wisconsin
as the same extends through Lake Pepin. Case dismissed
by stipulation of parties.

Fidelity Trust Company v. Flenry Johnson, State Treasurer.
Action brought in circuit court for Dane county to secure

an order of the court for the delivery to plaintiff of deposit
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with the treasurer, the trust eompany haviujf satisticd all
trust obligations and being in process of licpiidation. Judg
ment for plaintiff.

In re Lstate of Michael McQuade, Deceased. Rose Dilger
V. Estate of Michael McQuade.

Action to establish claim to the entire estate of deceased,
which otherwise would escheat to the state. The claim was
allowed by the county court of Brown county but on appeal,
the venue having been changed to the circuit court of Fond
du Lac county, the judgment of the county court was re
versed and the claim disallowed. Appealed from judgment
of circuit court of Fond du Lac county to the supreme court.
Circuit court judgment reversed. 158 Wis. 328.

State ex lel. Walter C. Owen, Attorney General v. John S.
Donald, Secretary of State.

Original proceeding in the supreme court to test the
constitutionality of- the statutes, authorizing the setting
aside of certain trust fund and other lands^of the state,
and authorizing the purchase of additional lands for the
purpose of creating a forest reserve. Statutes held uncon
stitutional.

State ex rcl. Orrin Carey v. Clinton Ballard, et al., members
of the Town Board of Grand Chute.

A writ of mandamus was granted by the circuit court of
Outagamie county requiring defendants to levy a tax for
permanent improvement of a highway, under the provisions
of subsec. 3, sec. 131/m-d. Stats. Defendants appealed to
the supreme court, alleging that the subsection in question
was unconstitutional, and this department was requested
to fde a brief as amicus curiae, which was done. The sub
section was held unconstitutional.

Fred Vaughn v. H. F. Norris and State.

Action in circuit court for Iron county to quiet title to
a certain island claimed by the state. Action dismissed bv
plaintifl".
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Thomas II. Bowles, cL al., v. United Surety Company in re
claim of stale.

Claim of state for damages by reason of failure of Bradley
Iron Works to perform its contract for furnishing the orna
mental ironwork for the south wing of the capital, filed with
receivers appointed by circuit court of Baltimore city,
Maryland. After hearing testimony offered on behalf of
the state stipulation was made allowing claim at the amount
therein stipulated.

State of Wisconsin ex rcl. Ulija Pecaiiac v. Industrial Com
mission.

Action in circuit court for Milwaukee county to reiiuire
the industrial commission to make an award. Complaint
dismissed.

State of Wisconsin ex rcl. Manitowoc Gas Company v.
Wisconsin Tax Commission.

Action to review action of the tax commission in assessing
relator on interest paid to bondholders. 1 ax held improper
by circuit court for Dane county, and state appealed to
supreme court, which aflTirmcd the decision of the circuit
court.

Binder, County Treasurer, v. City of Madison.
Action to recover the city's share of the tax levied pursuant

to subsec. 6, sec. 1317/n—5, Stats. The city contested on the
ground that inasmuch as no part of the tax could be ex
pended within the city, the subsection in so far as it provides
for a tax upon property within the city limits was invalid.
The Dane county circuit court sustained the contention of
the county, and the city appealed to the supreme court, and
this department was requested to file a brief and take part
in the argument as amicus curiae. This was done and
the judgment of the lower court affirmed.

Wisconsin Brick Go. v. National Surety Company and
Board of Regents of the University of Wisconsin.

This was an action brought by certain subcontractors
under the firm of W. H. Grady & Co. to enforce the liability
of the National Surety Co. upon their bonds given in con
nection with the erection of the agricultural chemistry build-
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ing and the home economics building at the university. The
board of regents was made a party and the matter was tried
out in the circuit court for Dane county. Judgment was
entered for a small amount in favor of the regents of the
university and against the surety company.

State ex rcl. Postel v. Marcus.
Action of quo warranto brought in circuit court of Grant

County to oust the defendant from the ofhce of trustee of
the village of Muscoda. Upon change of venue to Dane
county the complaint was dismissed and an appeal taken
to the supreme court. In that court the judgment of the
circuit court was affirmed, and among other things the court
held that the. amendment to sec. 1, art. Ill of the constitu
tion, adopted in November, 1908, was not validly adopted.
Later the court ordered a rcargument and asked that the
attorney general, and others, file briefs as amid curiae.
This was done and it was then held that such amendment
was validly adopted although the judgment of the circuit
court was affirmed upon other grounds.

State ex rel. City of Superior v. Donald, Secretarj'' of State.
This was an original action brought in the supreme court

to require the secretary of state to certify the amount
realized from the taxation of terminal facilities within the
city of Superior. A question was raised as to the consti
tutionality of the statutes authorizing payment to munici
palities of such taxes, and the court held the statute con
stitutional.

George Zeck v. Wisconsin State Hospital.
Application to the industrial commission for an award

against the state on account of an injury to applicant re
ceived by him while performing the duties of engineer at the
state hospital. Compensation granted.

Edna Teude v. State of Wisconsin.
Application to the industrial commission for an award

against the state on account of an injury to applicant re
ceived by her while performing duties at the Mendota state
hospital. Compensation granted.
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Tony Schuster v. Regents of University.
Application to the industrial commission for an award

against the state on account of an injury alleged to have been
received by applicant while performing his duties as a laborer
on university grounds. Application dismissed.

State ex rel. Bundy v. Nygaard, 163 Wis. 307.
A writ of cerLiorari issued by Eau Claire county circuit

court, to reveiew an income tax assessment. The circuit
court held the assessment void and on appeal to the supreme
court that judgment was affirmed. Motion for rehearing
denied.

State ex rel. 0. H. Ingram Company v. Wisconsin Tax
Commission, 163 Wis. 311.

A writ of certiorari sued out of circuit court for Dane

County. The same proceedings were had and the result
was the same as in the Nygaard case.

State ex rel. John S. Owen Company v. Wisconsin Tax
Commission.

Writ of certiorari sued out of Dane county circuit court,
to review plaintiff's income tax assessment. Judgment
rendered holding the assessment void. This is a companion
to the Ingram case.

Montague, et al., v. State, 163 Wis. 58.
Action brought in the circuit court for Milwaukee county,

to determine whether certain property was subject to the
payment of inheritance taxes. Judgment was for plaintiff
and defendant appealed. Judgment of the lower court was
alRrmed.

State ex rel. Kempsmith v. Widule, 161 Wis. 389.
Certiorari action in circuit court for Milwaukee county,

to test the validity of an income tax assessment. Judgment
entered setting aside the assessment. On appeal to the
supreme court that judgment was affirmed.

State ex rel. Field v. Widule, 161 Wis. 393.
This action went the same course as the Kempsmith case,

and with like result.
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Field V. Milwaukee, 161 Wis. 393.

Action in circuit court for Milwaukee county to recover
income taxes. There was judgment for plaintiff and de
fendant appealed. Judgment was afTirmed.

State ex rel. Brenk v. Widule, 161 Wis. 396.

Certiorari in circuit court for Milwaukee county, to reverse
the assessment of taxes upon inheritance of real estate
located in Michigan. Judgment was entered annulling the
assessment. That judgment was affirmed upon appeal.

Estate of Smith: Smith v. State, 161 Wis. 588.

The estate and Milwaukee county appealed from judg
ment of the Milwaukee county court, refusing to charge
an inheritance tax upon the allowance made to a widow by
the will of her husband. The circuit court affirmed the order

of the county court and the supreme court affirmed the
circuit court judgment.

In re Woolcott, 163 Wis. 34.

Writ of habeas corpus issued out of the supreme court,
to test the validity of the commitment of Erskine Woolcott
to the northern hospital for the insane. Petitioner claimed
that Judge Chadbourne was neither a de facto nor a dc jure
judge of the county court; therfore, that the commitment
was void. The writ was quashed.

State ex rel. Gilbert v. Philipp, et al., 163 Wis. 613.

Original action brought to restrain state board of educa
tion from contracting for the erection of a physical education
building at the LaCrosse normal school. The writ of in
junction was denied and the complaint dismissed upon the
merits.

State V. Pierce, 163 Wis. 615.

Action brought to the supreme court on a writ of error
to reverse an order of the municipal court of Dane county,
quashing an indictment against defendant for violation of
the Corrupt Practices Act, being ch. 12, Stats. 1915. The
order was affirmed.



Opinions of the Attorney-General. xxxiii

Wisconsin-Minnesota Light & Power Co. v. Railroad Com
mission.

Action brought in circuit court for Dane county, to set
aside order of railroad commission fixing maximum and
minimum water levels. Judgment entered afTirming such
order and dismissing the action upon the merits.

Emmerich v. Regents of Normal Schools.
Action brought in circuit court for Milwaukee county,

to enjoin defendants from maintaining a book and stationery
stand at Milwaukee normal school. Temporary injunction
was granted. Upon motion and hearing, injunction was
dissolved. Order entered dismissing action upon stipulation
of parties.

State V. E. A. Arnold.

Action brought in circuit court for Douglas county, to
recover forfeiture from defendant for violation of law as to

fire escapes on buildings. Judgment for plaintifi".

Hansen v. Konnell and Finnegan, Deputy Fire Marshal.
Action in circuit court for Marinette county, against

the defendant, W. E. Finnegan as deputy state fire marshal,
for malicious prosecution growing out of an arrest for arson
in which the deputy fire marshal was the complaining wit
ness. The court directed a verdict in favor of the defendant.

State, Appellant, v. Lange Canning Company, Respondent.
Forfeiture action begun for violation of the Women's

Hours of Labor Law in circuit court of Eau Claire county.
Defendant demurred on the ground that the continuous
period of labor for women was not restricted to ten hours.
The demurrer was * sustained by the circuit court. On
appeal the order of the circuit court was reversed and the
case remanded; on motion for rehearing, modified and
afifirmed.

George Apfelbacher v. State of Wisconsin, et al.
Action in the circuit court of Waukesha county for dam

ages which the plaintiff claims to have sustained by reason
of the negligent operation of the dam connected with the
fish hatchery on the Bark River, at Dclalield. $20,000
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damages were asked for in the complaint. On a demurrer
ore tenus the circuit court on the 27th day of April, 1914
sustained the demurrer. An appeal was taken to the
supreme court in which the judgment of the trial court was
affirmed. See 160 Wis. 565.

In re Estate of Thomas J. Donlevy, deceased.
This is an escheat estate in which a number of claims were

allowed against the same by the county court, after which
the final judgment was entered and the balance assigned to
the state, as an escheat estate.

State of Wisconsin v. George E. Beedle, and National
Surety Company.

Action was originally brought in the Dane county circuit
court, to recover fees alleged to belong to the state of Wis
consin and which it is alleged were retained by Mr. Beedle
while holding the office of insurance commissioner, the Na
tional Surety Company being surety on his bond. De
fendant denied having retained fees belonging to the state,
but finally on an accounting and upon proof being made in
court of the fees collected, which proof was partially furnished
by Mr. Beedle, it was adjudged that the state recover of
Mr. Beedle the sum of §1,105. The case was thereupon
settled on that basis.

The Philadelphia & Reading Coal & Iron Company, plaintilT
V. John S. Donald, Secretary of State, and Walter C.
Owen, Attorney General.

Suit originally brought in the U. S. district court for the
western district of Wisconsin, to restrain the defendants
from revoking the license of the plaintiff to do business in the
state of Wisconsin, as a foreign corporation. Case was
heard November 24, 1913, at Chicago, before Honorable
Christian C. Kohlsaat, U. S. circuit judge, Honorable
h^erdinand A. Geiger, and Honorable Arthur L. Sanborn,
district judges. Under sec. 266, Judicial Code, it was de
cided that the provisions of the Wisconsin Corporation
Statutes, providing for the revocation of the license of any
foreign corporation to do business in the state in case it
removes or makes application to remove any action com
menced against it by a citizen of that state, into a federal
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court, arc unconstitutional, and are beyond the povver of
the state. A temporary restraining order was issued.
Appeal was taken to the supreme court of the United States,
and the decision of the lower court was affirmed. May 22,
1916. See 241 U. S. 329.

The Western Union Telegraph Co. v. James A. Frear, in his
capacity as Secretary of State of the state of Wisconsin.

This suit was brought in the U. S. circuit court for the
western district of Wisconsin, to restrain the defendant from
revoking the license of the plaintiff to do business in the
state of Wisconsin as a foreign corporation, on the ground
that the Corporation Law of Wisconsin, with reference to the
removal of cases to the federal court by a foreign corporation,
and that revocation of its license, for that reason is uncon
stitutional. Case was tried, argued, and decided with the
case of the Philadelphia A Reading Coal & Iron Co., plaintiff
V. John S. Donald, Secretary of State, and Walter C. Owen,
Attorney General. See 241 U. S. 329.

State ex rel. Attorney General v. Hammerlund.
Mandamus action in the circuit court for Dane county to

compel the city clerk of the city of Janesville, Wisconsin,
to extend upon the tax roll of such city the duly ascertained
and certified indebtednesr> of said city, for the expense of a
reassessment, under sec. 1087-45 to sec. 1087-57, Stats.
Writ of mandamus issued by circuit court and case appealed
to the supreme court. The judgment of the trial court was
affirmed on January 12, 1915. See 159 Wis. 315.

State ex rel. Johnson v. Maurer.

Mandamus action against the county treasurer of Taylor
county, commanding him to pay over to the state treasurer
the sum of $290.03, being part of the fines and penalties
collected in criminal prosecutions in Taylor county. De
fendant justified the retention of one-third of the fines so
collected, under ch. 525, Laws of 1909, being sec. 4567/n,
Stats., which expressly authorized him to do so. The trial
court held that the said provision of the statute was un
constitutional and a writ of mandamus was issued. On
appeal to the supreme court, the judgment was affirmed
Feb. 9, 1915. Cases reported, 159 Wis. 653.
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State ex rel. Attorney General v. Steber.
Quo warranto action brought in the circuit court for

Fond du Lac county, to oust the defendant from further
operating a certain loll road franchise and to exclude him
from the road. Circuit court decided in favor of plainlifl"
and the judgment was aflirmed on appeal, December 7,
1915. Cases reported 161 Wis. 576.

State V. Helmann, et al.

Action brought to recover the penalty on a liquor license
bond for breach thereof in selling intoxicating liquors to
persons who were intoxicated or bordering thereon. Case
was tried in" the circuit court of Columbia county by the
district attorney, and judgment was rendered against the
plaintilT. Qn appeal to the supreme court, the case was
reversed and the cause remanded with direction to render

judgment for the full amount of the face of the bond, June
13, 1916. Case reported in 163 Wis. 639.

State of Wisconsin v. Chicago & Lake Superior Railway
Company.

Action was brought in the circuit court for Dane county to
recover taxes due the state from the defendant for years 1914
and 1915. Defendant was in default and judgment was
entered which was paid by the defendant.
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INDUSTRIAL COMMISSION CASES

DISPOSED OF

In the following cases the order of the industrial com
mission dismissing the application for an award was afTirmed.

John Baumann v. Chas. H. Strange and the Industrial
Commission of Wisconsin.

City of Milwaukee v. Frederica Ritzow.
John Oldenberg v. Industrial Commission and Milwaukee

Electric Railway & Light Co.
City of Milwaukee v. Industrial Commission and Amalia

Torney.
Evner Lawrence, et ah, v. Lake Superior Terminal & Trans

fer Railway Co. and Industrial Commission.
Thomas E. Day v. Industrial Commission and Town of

Ellington.
Faun Norris v. Williams and Larson and Industrial Com

mission.

The Milwaukee Coke and Gas Company v. Industrial Com
mission and Pauline Dixon.

Albertina Tank v. Industrial Commission and City of Mil
waukee.

Milwaukee Western Fuel Co. v. Industrial Commission and

Barbara Hartmann.

Helena Hoenig v. Industrial Commission and Lindauer-
O'Connell Company. >

City of Superior v. Industrial Commission and Josephine
Frederick.

Northwestern Iron Co. v. Industrial Commission and

Kretkovich.

Edward A. Kill v. Industrial Commission and Plankinton

Packing Company.
City of Ripon v. Industrial Commission and A. P. Loper.
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Wisconsin Drainage Company v. Edward and Mary Ganzer
and Industrial Commission.

Thomas H. Dawson v. Industrial Commission and A. H.

Stange Company.
N. Ludington Co. v. Industrial Commission and JohnNichol.
Bertha Bettinger v. Arthur Manger Co. and Industrial

Commission.

Crosby Transportation Co. v. Industrial Commission and
John Lewandowski.

Ilcileman Brewing Co. v. Rosa Schultz and Industrial Com
mission.

First National Bank of IVlilwaukce v. Industrial Commission

& Jennah Patch.

Stoughton Wagon Company v. Morris Mathison and In
dustrial Commission.

Pellett & McMullen v. Industrial Commission and James

Sufferii.

John Komula, et al., v. Industrial Commission and Wallace

Stewart.

I-iagle Chemical Company v. Henry Nowak and Industrial
Commission.

Jleiloman Brewing Company v. Hulda Shaw and Industrial
Commission.

Richard Mcinking v. Industrial Commission and Edward C.
Riley.

Village of Kiel v. Industrial Commission and Mary Hanske.
Frontier Mining Co. v. Industrial Commission and Christ

F. Froh.

Dane County v. Industrial Commission and Elmore Tusler.
Menominec Bay Shore Lumber Co. v. Industrial Commission

and Adolph Schmidt.
Ruth Armstrong v. Industrial Commission and Wausau

Street Railroad Company.
Charles Lesh v. Illinois Steel Company and Industrial Com

mission.

Bystrom Bros. v. Eric Jacobson and Industrial Commission.
Herman Toennes v. Industrial Commission and the Mil

waukee Electric Railway & Light Company.
Dane County v. Industrial Commission and Isaac Edmunds.
John W. McCord v. Industrial Commission and City of

Boscobel.
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Stoughton Wagon Company v. Olaf Myre and Industrial
Commission.

Margaret Gerard, as Guardian of Myrtle Gerard v. Industrial
Commission of Wisconsin, Nellie Heed (Gerard), C. A.
Rothe and London Guaranty & Accident Company.

Katherine Bell v. Superior Stevedores Company and In
dustrial Commission.

Towns of Pine Valley and Weston v. Industrial Commission
and Kark Kessler, Jr.

Albert Wisenfski v. V.chr Steel Co. and Industrial Com
mission.

Frank Nahrath v. Edward Schuster &. Co. and The Indus
trial Commission of Wisconsin.

Arthur Smith v. Industrial Commission and Wisconsin

Telephone Company.
IJalc Mylrea Lumber Co. v. Industrial Commission and

Henry and Zoe Tinimers.

In the following cases actions were started in the circuit
court for Dane county to reverse, the orders and awards of
the industrial commission and later such cases were dis
missed by stipulation.

Gustav Ott V. Industrial Commission of Wisconsin and
Matthews Brothers Manufacturing Company.

United States Cigar Manufacturers Co. v. Industrial Com
mission and Mrs. C. H. Sharpe.

Gilman Manufacturing Co. v. Math. Engelhart and In
dustrial Commission.

David S. Ovans v. Industrial Commission and 0. F. Fuller.
Jos. Dudenhofer Co. v. Joseph Mathes and Industrial Com

mission of Wisconsin.

Soo Railway Company v. Industrial Commission and Mary
Werner.

R. L. Reisinger and General Accident Fire & Life Assurance
Corporation v. Industrial Commission of Wisconsin and
John Werblinski.

Wisconsin Lakes Ice & Cartage Company v. W. Lesicki and
the Industrial Commission of V^isconsin.
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In the following industria] commission cases the orders
and awards of the industrial commission were reversed.

Charles and Albert Voelz v. Indiislrial Commission and
Alfred R. Marienthal.

Henry Kelley and Elmer Thronson v. Elmer Ilaylock and
Industrial Commission.

Ecderal Rubber Mfg. Co. v. John Ilavolic and Industrial
Commission.

George Baitis v. Hilbcrt IIolTman and Industrial Com
mission.

Wisconsin Chair Company and Lumbermen's Mutual Cas
ualty Company v. The Industrial Commission of
Wisconsin and Martin Borsenik.
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BANKRUPTCY CASES DISPOSED OF

In re Frank ,J. Schwoegler, Bankrupt.
Proceedings to recover a claim of the university, amount

ing to $266.40, from the partnership of Schwoeglcr and
Kellcy, in district court, western district of Wisconsin. No
property for distribution to creditors.

In, re William A. Kellcy, Bankrupt.
Proceeding to recover a claim of the University, amount

ing to $266.40, from the partnership of Schwoegler and
Kellcy, in district court, western district of Wisconsin. No
property for distribution to creditors.
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FORFEITURE CASES DISPOSED OF

July 1, 1914, to June 30, 1916

Title of Case County OITensc

State V. Plymouth Canning Co. Shoboygan

State V. Northwestern Canning
Co Polk-

State V. Lake Shore Canning Co.. Shcboygan...—

State V. Kennedy Shcboygan.

State V. Tri-Stntc Telephone &
Telegraph Co Dane

State V. Streich Winncbago..

State V. George J. Kocck Washington ....

State V. Nicholas Pastorot Douglas..

Violation of Women's Hours of
Labor Law

Violation of Women's Hours
of Labor Law

Violation of Women's Hours
of labor Law

Violation of Women's Hours of
Labor Law,...

Violation of Women's Hours of
Labor Law

Wiolation of Elevator Regula
tion Law

Violation of Child Labor Law.

Violation of Woman's Hour of
Labor Law

Disposition

Judgment cnterod;paid,
S136.21

Judgment entered; paid
830

Judgment entered; pmd
8116.31

Judgment entered; paid
8116.31

Judgment entered; paid
850

Dismissed on payment
of costs

Judgment rendered;
paid 830

Judgment rendered;
paid 804.65
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CRIMINAL CASES DISPOSED OF IN
LOWER COURTS

July 1, 1914, to June 30, 1916

DispositionOaenseCountyTitle of Case

State of Abaly
State V. Iiiman.
State V. Fargo

State V. Brown
State V. Dudley
State V. Cowic

State V. Brieman
State V. Larson
State V. Manning. -
State V. Cohn
State V. Makovsky
State V. Naughton
State V. Else-
State V. Bachler -
State V. Jolinson
State V. Pederson
State V. Michelson
State y. Sudol
State V. Ed Evcrson
Danforth Hyde v. State
State V. John Doe and Richard
Roe

State V. Jacob Marty
State V. Jacob Marty

Richland-
Jeffcrson,.

JclfcrsuD-

Waupaca....
Rock
Waukesha..

Dodgc
Waushara
Winncbago
Shawano
Marinctte
Dooslas
Rock
Winncbago
Door
Marinctte
Marinctte
Langludc.
Iron

Brown

Milwaukee....

Green..
Rock...

Sodomy
Arson

Arson.

Arson
Arson.
Arson

Embezzlement and forgery
Arson
Arson.
Arson.
Arson

Election frauds -T.
Violation Ihire Food Law....
Embezzlcraeiit
Arson..
Violation of Game Law.
Violation of Game Law.
Arson
Embezzlement
Criminal slander

Violations of Corrupt Practices
Act

Violation of health laws
Violation of health laws

Conviction.
Conviction.
Nolled on state's mo

tion.
Auiuhtal.
Discharged on hearing.
Dismissed on state's

motion after two
trials resulting in dis
agreement.

Conviction.
Discharged on hearing.
.\cqiiiltal.
Acquittal.
.Acquittal.
Acquittal
Conviction.
Acquittal.
Acquittal.
Acquittal.
Acquittal.
Acquittal.
Defendant discharged.
Affirmed.

No warrant issued.
Discharged.
Discharged.
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CRIMINAL CASES DISPOSED OF IN

SUPREME COURT

July I, 1914, to June 30, 1916

Title of Case County .Offense Disposition

Affirmed.

Affirmcil.
.Affirmed.

Affirmed.

Affirmed.
Affirmed.

Affirmed.
Affirmed.
Affirmed.
Reversed.
Affirmed.
Affirmed.

State V. Skullius Eau Claire

Clark

Assault with intent to commit
rape

State V. Koscak

State V. Loguidice

State V. Cleveland, ot a)..
.State V. Cnlliiia
State V. Dagaii
.State V. Ogaen

Kcnofiha

Rock

Jackson
St. Croix
Brown

Buj-ing. tratis|iorting. and
having in possession dyna
mite, with intent to use for
unlawful puriHJsoa

Threatening to do great bodily
harm

Maifeasanee in office
Obstructing a iniblie highway..
Sale of liquor to Indian

State V. Abaly
State V. Bishop Washington....

MilwaukeeState V. ICarakutM Murder, first degree
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CRIMINAL CASES DISPOSED OF IN THE

SUPREME COURT OF THE

UNITED STATES.

July 1, lOM. lo June 30, 1910 •

Tilic of Case Offense Disposition

State of Wisconsin v. Zodrow.. Violation of Excise Law..,. AfTirmed



xlvi Opinions of the Attorney-General.

CIVIL CASES PENDING

The Milwaukee Electric Railway & Light Company v.
Railroad Commission.

Action brought in circuit court for Dane county to vacate

order of railroad commission reducing street railway fares
in the city of Milwaukee and to test power of the state to
regulate rates prescribed in the franchise ordinance granted
to the plaintiff by the city of Milwaukee under authority
of sec. 1862, Stats. From judgment entered following an
order sustaining general demurrer to complaint, plaintiff
appealed. Decision in supreme court affirming judgment
below. Case taken on writ of error to supreme court of the
United States, where the judgment of the supreme court of
Wisconsin was afTirmed. After the return of the remittitur

to the circuit court of Dane county, plaintiff moved for, and
upon stipulation entered into by the parties and approved
by the court Oct. 7, 1912, obtained leave to reopen the judg
ment and file an amended complaint challenging the reason
ableness of the rates fixed in the order, upon which amended
complaint the case is pending awaiting trial.

State of Wisconsin v. Pullman Company.
Action brought in the circuit court for Dane county to

recover balance of taxes unpaid. Pending, awaiting trial on
complaint and answer.

Northwestern Mutual Life Insurance Company v. State.
Action begun in supreme court to recover license fees paid

in 1912 and 1913 (3987,836.45), interest and costs, and
to test constitutionality of law imposing license fee taxes
on domestic level premium life companies. After decision
of the supreme court sustaining demurrer to original com
plaint plaintiff amended, and demurrer to amended com
plaint sustained and judgment entered dismissing complaint
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with costs. Molion'for rehearing denied. Writ of error
sued out of the supreme court of the United States to review
the decision of the supreme court of the state. Action pend
ing awaiting argument in the supreme court of the United
States.

Semet-Solvay U.ompany v. City of Milwaukee.
Suit brought in United States district court for the eastern

district of AMsconsin to recover alleged illegal income tax
and lest validity of income tax assessment of foreign cor
poration, This department acled as of counsel for de
fendant. Argued and submitted on demurrer to the bill of
complaint.

Farmers' Loan & Trust Co. v. Citj- of Racine, Railroad Com
mission, et al.

Suit brought by trustee in lichalf of bondholders in the
United States district court for the eastern district of Wis

consin to enjoin proceedings before the railroad commission
for valuation of pioperty of Racine Water Company for
municipal acquisition under Public Utility Law. Applica
tion for temporary injunction heard before Baker & Seaman,
C. J. J., and Geiger, D. J. and denied. Appeal allowed to
supreme court of the United States. Appeal not perfected.
Pending for trial.

Frank II. Jones v. City of Janesville, Railroad Commission,
et al.

Suit brought by trustee for bondholders in United States
district court for the western district of Wisconsin to enjoin
proceedings before the railroad commission for valuation of
property of Janesville Water Company for municipal acquisi
tion under the Public Utility Law. Pending for trial on
complaint and answers of the railroad commission and of the
city of Janesville.

William Horlick v. Town of Mt. Pleasant.

Action brought in circuit court for Racine county to
recover alleged illegal income taxes. This department acted
as of counsel for the defendant. From an order of the circuit

court overruling the demurrer to the complaint, the de-
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fcndanl appealed. Decision in supreme couri aflirming the
order of the circuit court. Case pending in the circuit court.

Janesville Water Company, v. Railroad Commission of
Wisconsin.

Action brought in the circuit court for Dane county to
review an order of the railroad commission fixing the valua
tion of the Janesville Water Company for purchase by the
city of Janesville under the Public Utilities Law. Possession
of the property surrendered to the city pursuant to an agree
ment betAvecn the company and the city. Action pending
upon complaint and answer for the purpose of reviewing the
amount of the award.

The Milwaukee Electric Railway & Light Company v. Rail
road Commission, and

Milwaukee Light, Heat & Traction Co. v. Railroad Com
mission.

Actions brought in circuit court for Dane county to review
orders of the railroad commission in the so-called "Uniform

Fare Cases" fixing street and interurban railway fares in
the city of Milwaukee and territory adjacent thereto. Cases
are pending awaiting results of a rcinvestigation of the sub
ject matter of the order in suit by the railroad commission.

Wisconsin Telephone Co. v. Railroad Commission of Wis
consin.

Action brought in the circuit court for Dane county to
review and set aside an order of the railroad commission
requiring physical connection service between the Wisconsin
Telephone Company and the Rock County Telephone Com
pany at Janesville. Pending for trial on complaint and
answer.

Wisconsin Telephone Company v. Railroad Commission
of Wisconsin.

Action brought in the circuit court for Dane county to
review the supplemental order of the railroad commission
fixing a charge for physical connection service between the
Wisconsin Telephone Company and the Rock County Tele
phone Company at Janesville. Action pending on com
plaint and answer.
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Rock County Telephone Company v. Railroad Commission
of Wisconsin.

Action brought in the circuit court for Dane county to
review the orders of the railroad commission in the Janseville
Physical Connection Case, and to set aside said orders
in so far as the same fix a physical connection charge in
excess of five cents. Pending on complaint and answer.

Milwaukee Northern Railway Company v. Railroad Com
mission of Wisconsin, and

Chicago <Sc Milwaukee Electric Railway Co. v. Railroad
Commission.

Actions brought in the circuit court for Dane county to
require joint use of street railway tracks belonging to the
plaintiffs by The Milwaukee Electric Railway & Light Com
pany, and fixing compensation for such use. Pending on
complaint and answer.

Northwestern Mutual Life Insurance Co. v. State. (Second
suit.)

Original action in the supreme court, similar to the action
of the same title, supra, brought' to recover license fees paid
in 1914 and 1915, amounting to 51,089,778.41 and interest.
Pending on demurrer to complaint. Further proceedings in
this action are, by mutual consent, held in abeyance, pending
the decision of the supreme court of the United States in the
first action. (A third similar suit has also been brought for
taxes paid subsequent to 1915.)

Curtice Brothers Co. v. Weigle.
Suit brought in the United States district court for the

western district of Wisconsin to enjoin the defendant dairy
and food commissioner from enforcing the statute pro
hibiting the sale of food preparations containing benzoate of
soda, and to have said statutes declared unconstitutional as

applied to such food articles of the plaintifi" manufactured in
another state and shipped into Wisconsin subject to the
Pure Food & Drugs Act of Congress, upon the ground that
the state statute and its enforcement are repugnant to the
act of congress and in violation of the Commerce Clause of
the federal constitution. The district- court, after trial,
entered a decree declaring the statutes of the state, as so
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applied, unconsLiluiional and enjoining the defendant and
other ofTicers of the state from so enforcing said statutes.
From this decree an appeal has been taken to the supreme
court of the United States, where the suit is pending await
ing argument.

Insurance Trust Co., et al., v. Halford Erickson, et al.,
Railroad Commissioners.

Suit brought in the United States district court for the
western district of Wisconsin to determine the constitu

tionality of the so-called "Blue Sky Law," regulating the
sale of securities. Suit pending awaiting argument of a
motion to dismiss the bill.

Falls Light & Power Co. v. Railroad Commission.
Action brought in the circuit court for Dane county to

review an order of the railroad commission determining the
compensation to be paid by the city of Sheboygan Falls for
electric utility property taken by the municipality under
the Public Utilities Law. Pending for trial on complaint
and answer.

Wisconsin Gas & Electric Company v. Railroad Commission.
Action was brought in circuit court for Dane county to

review an order of the railroad commission providing for
grade separations in the city of Kenosha. Summons and
complaint served and stipulation entered extending time to
answer.

City of Eau Claire v. Railroad Commission.
Action brought in circuit court for Dane county to review

an order of the railroad commission providing for a grade
separation in the city of Eau Claire. Pending for trial on
complaint and answer.

State of Wisconsin v. Door County Telephone Co.
Forfeiture action brought in the circuit court for Dane

county to recover penalties for violation of an order of the
railroad commission. Complaint served.

Merchants Loan & Trust Co. v. City of Menasha, Railroad
Commission, et al.

Suit brought in the United States district court for the
eastern district of Wisconsin to enjoin the city of Menasha
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and the railroad commission from proceeding, under the
Utilities Law, to fix just compensation, etc., for municipal
acquisition of electric utility property in the city of Menasha.
Hearing had on motion for a temporary injunction. Tem
porary injunction denied by United States Circuit Judge
Evans and District Judges Geiger and Sanborn.

The Chippewa & Flambeau Improvement Company v.
Railroad Commission, 159 N. W. 739.

This is a companion case to the Wisconsin-Minnesola Light cSc
PowerCo.case. The history of the two cases is identical. They
involve the validity of the water power act and the author
ity of the railroad commission to fix levels in the public
waters and regulate the flow thereof. Plaintiff appealed.
The case has been briefed and argued in the supreme court,
but not decided.

Bohemian Mutual Loan & Building Association v. Kuolt,
Commissioner of Banking.

Action brought in circuit court for Dane county, to enjoin
defendant from taking possession of plaintiff's affairs and
winding up its business. Construction of statute requiring
loan and building associations to maintain reserve fund was
the only question involved. Order entered sustaining
demurrer to complaint. The case is now pending in the
supreme court, on plaintiff's appeal.

State ex rel. Wisconsin Trust Company v. Wldule, 159 N.
W. 630.

Certiorari in circuit court, Milwaukee county, to set aside
tax assessed on income received by plaintiff, as trustee,
from sources without the state and paid to a nonresident
cestui qui trust. Judgment was entered affirming the tax
and plaintiff appealed which appeal is pending.

State ex rel. Baker, et ah, v. Wisconsin Tax Commission.
.Certiorari in circuit court for St. Croix county, to set

aside the decision of Wisconsin tax commission, equalizing
the assessed valuations of taxing districts of said county.
Judgment entered sustaining the decision and dismissing
complaint. Plaintiff's appeal to supreme court.
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State ex rel. Schumacher v. Markham, 160 Wis. 431 162
Wis. 5o.

Action brought in circuit court for Dodge county, under
Corrupt Practices Act, to try the title to the oflice of district
attorney, it being alleged that defendant had violated said
act. Upon first appeal to the supreme court, the law and the
complaint were sustained. Xhe second appearance in
supreme court was upon appeal, by plaintiff, from an order
to make the complaint more definite, and from an order
limiting the adverse examination of defendant. The appeal
from the former order was dismissed and from the latter
order, affirmed.

A. J. Myrland v. Rockwell J. Flint.

Plaintiff was adjudged, by the U. S. district court for
western district of Wisconsin, guilty of contempt, for refusal
to produce in evidence in bankruptcy proceedings pending
in said court, income reports which bankrupts had made to
Wisconsin tax commission, pursuant to statute, and there
upon committed for contempt. Habeas corpus issued from
said court to the defendant marshal thereof, who held
Myrland in custody; and on said officer's motion, writ was
quashed.
On appeal to circuit court of appeals, it was held that

habeas corpus was not available, and dismissed appeal,
whereupon plaintiff instituted in said court an action to
revise and review order adjudging him in contempt. That
action is pending.

Rose Hitchcock v. St. P. M. cS: 0. Ry. Co. and State.
Action in circuit court for Afonroe county to quiet title

to certain lands patented to the state in trust for the benefit
of the Milwaukee & La Crosse Railway. Summons and
complaint served, but no further proceedings in this matter
have been had.

Vinnie R. Sutherland v. Board of Normal School Regents.
Application to the industrial commission for an award

against the state on account of the death of W. J. Suther
land, her husband, president of the Platteville normal school.
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In re Petition of Wausau Investment Company, and others,
for an order requiring the state to pay for tax certi
ficates held by them against lands in the so-called
forestry reserve, in connection with the so-called
Forcslry cases.

The supreme court held that a part of the certificates were
a valid claim against the state and that others were not
and the matter is left open, pending disposition by the legis
lature.

Abraham Fur Company v. George Stahl and I. H. Boomer.
Replevin action in Brown county, against Messrs. Boomer

and Stahl, deputy conservation wardens, for hides seized in
the performance of their ofTicial duties. Judgment for plain
tiff in lower court appealed to circuit court for Brown county.

State V. Guaranteed Investment Company.
An action to quiet title of the state to about 7,174.5 acres

of forest reserve lands in Oneida county, to which lands the
defendant claims title under certain tax deeds. The case is
now pending in the supreme court. At the January, 1916,
term said court continued the appeal until the further order
of the court, in order that the legislature of 1917 may have
opportunity to consider the question as to the policy of the
state as to its forest reserve lands. See 163 Wis. 292.

State of Wisconsin v. Kate Pier.
An action to quiet title of the state to about 3,320 acres

of forest reserve lands in Oneida county, to which lands the
defendant claims title under certain tax deeds. This case
is pending in the circuit court of Oneida county.

Josephine Kaker v. Francis E. McGovern.
An action brought in the circuit court of Dane county to

enjoin the defendant as governor of the state from revoking
the plaintiff's notarial commission. Defendant's .demurrer
to the plaintiff's complaint pending. •'

State of Wisconsin v. Chicago & Wisconsin Valley Railway
Company.

Action commenced in the circuit court for Dane county by
the plaintiff, to recover unpaid taxes from the defendant.
Defendant is in default but no judgment has yet been
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entered, as defendant has given assurances that the taxes
will be paid with interest.

August Anderson v. State of Wisconsin.

Action commenced in circuit court for Shawano county
for the recovery of the cost of timber, logs, etc., seized by
the ofTicers of the state, on the ground that they were cut on
government land. Plaintiff alleges that he is the owner
of the land. The title to the land is in question.

Jerry Gardner, et al., v. Stale of Wisconsin.

An action commenced in the circuit court of Shawano
county for the recovery of some land patented by the United
States to the state of Wisconsin. The plaintiffs are Indians
and contend that, under the treaties and dealings with the
federal government, they are the legal owners of the land in
question. On stipulation, the case was removed from
Shawano county to Dane county.

State ex rel. Attorney General v. John Stevenson, et al.,
members of the County Poard of Supervisors of Colum
bia county and the County Clerk.

A mandamus action started by the attorney general to
secure a writ of mandamus, to compel the county board of
supervisors of Columbia county to appropriate or raise one-
sixth of the cost of a proposed bridge across the Wisconsin
river, connecting the village of Prairie du Sac, in Sauk
county, and the town of West Point, in Columbia county.
The lower court decided against the plaintiff and refused to
issue the writ. An appeal was taken to the supreme court,
which is now pending.

State of Wisconsin v. Emil Giljohann and R. E. Giljohann
and C. K. Kalvenlage.

An action pending in the circuit court of Dane county,
to recover fees alleged to have been collected and retained
by Emil Giljohann, as insurance commissioner, belonging to
the state of Wisconsin, the defendants, R. E. Giljohann and
C. K. Kalvenlage being sureties on his official bond. The
defendant denies having retained fees belonging to the state.
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State of Wisconsin v. Zeno M. Host and Aetna Indemnity
Company.

An action pending in the circuit court for Dane county,
in which it is sought to recover fees alleged to have been
collected by Zeno M. Host during his term as insurance
commissioner, which fees were not turned into the state
treasury. Answer denies the allegations of the complaint.
Case has not yet been tried.

State of Wisconsin v. William A. Fricke, Charles F. Pfister,
and Rudolph Giljohann.

Action pending in circuit court for Dane county, to
recover fees alleged to belong to the state and collected by
William F. Fricke while insurance commissioner of the
State of Wisconsin, Charles F. Pfister and Rudolph Giljohann
being sureties on his bond. Defendant denies having
retained fees belonging to tlie state.
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INDUSTRIAL COMMISSION CASES PENDING

In the following case the circuit court has rendered
judgment confirming the order and award of the industrial
commission and appeal has been taken therefrom which
has not yet been argued in the supreme court.

A. J. Hewitt V. Edmund Ryan and Industrial Commission.

In the following case the order and award of the in
dustrial commission was reversed in part and the matter
remanded to the industrial commission for further hearing
and an appeal taken to the supreme court which has not yet
been argued.

John K. Jackson v. Industrial Commission and Amelia
Rintala.

In the following industrial commission cases the orders of
the industrial commission were reversed in part and the
cases remanded to the commission for further proceedings.

Girard Lumber Company v. Industrial Commission and
Victor Walus.

International Harvester Co. v. Industrial Commission and
Ernest Koenig.

Northwestern Fuel Company v. John Leipus and Industrial
Commission.

T. L. Smith Co. v. Industrial Commission and Peter Burek.
Village of West Salem v. Industrial Commission and Alice

Voeck.

The Milwaukee Electric Railway Sl Light Co. v. Industrial
Commission and Wilhelmine Hass.

Wisconsin-Minnesota Light & Power Co. v. Industrial
Commission and Mrs. J. W. Spears. .
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In the following cases actions have been started in the
circuit court for Dane county to review the orders and
awards of the industrial commission and the cases have been

argued but not decided.

City of Ashland v. Industrial Commission and Fred Johnson.
Robert L. Reisinger Co. v. Industrial Commission and

Katharina Andresz.

In the following cases actions have been commenced in
the circuit court for Dane county to review the orders and
awards of the industrial commission, but the same have not
yet been argued.

Ilackley-Phelps-Bonnell Company v. Industrial Commission
and Gust Drewetzki.

Waukesha Moor Bath Co. v. Industrial Commission and

Clarence J. Kayser.
Manitowoc Boiler Works v. Industrial Commission and

Bertha Zander.

John Hensgen v. Industrial Commission and E. Hackner
& Go.

Gustav Weisedeppc v. Nic Zweifel and Industrial Com
mission.

Robert L. Reisinger & Co. v. Industrial Commission and
Marcellus Joswiak.

Western Malleables Company v. K, P. Stanczewski and
Industrial Commission.

F. R. Dengel Mfg. Co. v. Industrial Commission and Bertha
Reich.

Frances Gough v. Industrial Commission and Planner
Steger Land & Lumber Co.

Casper Cone Company v. Industrial Commission and Felix
Martinek.

Great Northern Railway. Co. v. Barney King and Indus
trial Commission.

Irwin L. Johnstad v. Lake Superior Terminal- & Transfer
Railway Co. v. Industrial Commission.

Soo Railway Co. v. Industrial Commission and Minnie
Hinds.

The William Rahr Sons Co. v. Industrial Commission and

Margaret Meister.
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Frank Carter v. Industrial Commission and Gertrude

Dedual.

Charles S. NefT v. Industrial Commission and Henry Murk-
man.

Mae Hall v. Industrial Commission and City of Barron.
Hammond Chandler Lumber Company v. Industrial Com

mission and Roy W. Peterson.
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FORFEITURE CASES PENDING

July I, 1914, to June 30, 1916.

Title of Case

State V. Barron County Can
ning Co

State V. Skamscr.

County

State V. Big Four Canning
Co

State V. Lange Canning Co..

State V. C. A. Benjamin

State V. Abraham

State V. Thorp Mfg'. Co

Stale V. Young & Quongkec.

State V, H. Strelow

Barron.

Barron.

Chippewa ....

Eau Claire

Douglas

I .a Crosse

Clark

Eau Claire

Dane

Offense

Violation of Women's
Hours of Labor Law.

Violation of Women's
Hours of Labor Law.

Violation of Women's
Hours of Labor Law.

Violation of Women's
Hours of Labor Law.

Violation of Women's
Hours of Labor Law.

Violation of Women's
Hours of Labor Law.

Violation of Women's
Hours of Labor I^aw.

Violation of Elevator Heg-
ulation Law.

Violation of sec. 4444m,
Stats. 1915.
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REQUISITIONS

RULES OF THE EXECUTIVE OFFICE RELATING
TO APPLICATIONS FOR REQUISITIONS

The following are the rules adopted by the executive
department pertaining to applications for requisitions for,
fugitives from justice:

1. Every application to the governor for a requisition
. must be made in writing by the district attorney or other
prosecuting ofTicer of the county in which the crime was
committed; provided, that if in any case such district at
torney or other officer shall refuse to make the application,
it may be made by any other person, but must then be
accompanied by the affidavit of at least two credible persons,
stating, so far as can be ascertained, the reason of such re
fusal, and all the circumstances connected therewith. Sec
Opinions of Attorney General: 1904, pp. 32, 33, 39 53-
1910, p. 40.
2. The district attorney or other prosecuting officer must,

in addition to the requirements of the statute, certify that
he is content that said fugitive shall be brought back to
the state for trial at the public expense, that such expense
shall be a county charge, and that he believes he has within
his reach and will be able to produce at the trial the evidence
necessary to secure a conviction. See Opinions of Attorney
General: 1904, pp. 32, 33, 37, 39, 51, 53, 54; 1906, pp. 55,
56; 1910, p. 40.

3. Such officer must name in the application a proper
person to whom the warrant may issue as agent of the state,
and must certify that such person has no private interest in
the arrest of the fugitive. See Opinions of Attorney Gen
eral: 1904, pp. 39, 53; 1910. p. 40; Vol. I, p. 567. '

4. The facts and circumstances constituting the offense
charged must appear by affidavit and must be sufficient to
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establish prima facie evidence of guilt against the party
accused. See Opinions of Attorney General: 1904, pp. 33,
37, 39; 1908, pp. 47, 48, 49, 52; 1910, pp. 38, 41; Vol. II, p.
811; Vol. IV, p. 128.

5. Statements made on information and belief should be
distinctly defined and the sources of information and grounds
of belief must be set forth in detail. See Opinions of At
torney General: 1904, p. 39; Vol. II, p. 817.

(). If the crime charged be forgery, the alTidavit of the
person whose name is alleged to be forged must be produced
or a sufficient reason given for its absence. See Opinions of
Attorney General: Vol. I, Bancroft-Owen, p. 566; Vol. II,
p. 812.

7. It must appear satisfactorily that the object in seeking
a rcc[uisition is not to collect a debt nor for any private end,
but that the application is made in good faith, and with a
view to enforce the charge of crime against the offender.
This rule will be applied with especial strictness in all cases
of false pretenses, embezzlement, and like crimes. See
Opinions of Attorney General: 1904, pp. 33, 37, 49; 1908, p.
47; 1910, p. 40; Vol. I, Bancroft-Owen, p. 567.

8. It must be affirmatively stated whether any application
for a recpiisition for the same person for an offense arising
out of the same transaction has been previously made, and,
if a prior application has been made and denied, any new
facts appearing in the papers must be specially pointed out.
See Opinions of Attorney General; 1904, pp. 52, 54; 1906,
pp. 54, 55; 1908, p. 47.

9. If the application is based on an information, it must
be accompanied by an affidavit containing a detailed state
ment of the facts and circumstances constituting the offense
charged. See Opinions of Attorney General: 1904, p. 39;
Vol. I, Bancroft-Owen, p. 567.

10. It must appear by alTidavit that the accused was in
this state at the time the offense is charged to have been
committed, and that he subseciucntly fled thoicfrom, and
the time and circumstances of his departure must be shown
as particidarly as may be. It must also appear where the
accused is, or is believed to be, at the time the application
is made. Sec Opinions of Attorney General: 1904, pp. 33,
39, 45; 1906, p. 56; 1910, p. 41; 1912, p. 962.
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11. If known, it must appear whether the fugitive has
ever l)ecn a resident of this state, or has only l)ecn transiently
here; and if transiently here, for Avhal length of time and on
what business, and under what circumstances he departed.
See Opinions of Attorney General: 1904, pp. 33, 37, 39, 54,
55; 1906, p. 56.

12. If the oITense was not of recent occurrence, satisfactory
reasons must be given why the application has been delayed.
See Opinions of Attorney General: 1904, p. 32.

13. The magistrate before whom the affidavits are taken
must certify whether, in his opinion, the parties making the
same are to be believed. See Opinions of Attorney General:
1904, pp. 32, 37, 54, 55; 1906, p. 60; Vol. II, p. 817.

14. The ofTicial character of the ofTicer before whom the
affidavits are taken must be certified to by the clerk of the
circuit court. See Opinions of Attorney General: 1904, p.
55; 1908, p. 48; 1912, p. 958; Vol. I, Bancroft-Owen, p. 566.

15. All papers should be duplicate originals, except the
complaint and warrant, which should be certified copies.
Duplicate originals, or certified copies of all papers necessary
upon the application must be furnished to the governor, that
one sot may be retained in this department and the other
attached to the requisition. This requirement is designed to
embrace all the papers in the case, including the formal
application. In case the application is for a requisition upon
the governor of Ohio, triplicate originals or certified copies
of all papers must be furnished. When certified copies of
papers are given, they must be authenticated as prescribed in
section 4140 of the Revised Statutes. Sec Opinions of
Attorney General: 1904, pp. 39, 54; Vol. I, Bancroft-Owen,
p. 566; Vol. II, p. 817.

16. It having been decided tliat notaries public are not
magistrates" within the meaning of federal law, no requi

sition based upon affidavits made before a notary public will
be granted. See Opinions of Attorney General: 1904, pp.
50, 54; 1906, p. 56; 1908, p. 50.

17. No requisition will be granted for a fugitive who has
taken refuge in the British Provinces.*

18. As bastardy is not sufficiently well defined by the
of extradition from a foreign rounlry dcj)cnds. in alt cases, upon the

if Vr'' country and the United States. lixtradition may be had forccrt8in olTcnscs from znony of the British possessions.
See also International Extradition.
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laws of this state as a crime within the meaning of chapter 7
of tlie Act of Congress of Febiiiary 12, 1793, no requisition
will be granted for the surrender of a fugitive charged with
this offense. See Opinions of Attorney General: 1904, p.
36; 1906, p. 54; Vol. I, Bancroft-Owen, pp. 185, 567; Vol.
II, p. 303.

19. No requisition will be granted in a case in which the
offense is of such trivial character as to leave a doubt of the

granting a mandate thereon by the executive authority in
other states and territories. See Opinions of Attorney
General: 1904, p. 38.
20. If a requisition shall have been improperly or unad

visedly granted, there will be no hesitation in revoking it.
Sec Opinions of Attorney General: Vol. I, Bancroft-Owen,
p. 565.
21. Any application not complying with the requirements

of law and these rules will be rejected without inquiring into
its intrinsic merit, unless noncompliance is satisfactorily
explained. See Opinions of Attorney General: 1912, p. 963.

22. In all cases of rejected applications for requisitions,
the papers will be retained in this department.

The following are the provisions of the United States
statutes on the subject:

Sec. 5278. Fugitives From Justice Of A State Or Ter
ritory. Whenever the executive authority of any state
or territory demands any person aS a fugitive from just
ice, of the executive authority of any state or territory to
which such person has fled, and produces a copy of an
indictment found or an aflidavit made before a magistrate of
any state or territoiy% charging the person demanded with
having committed treason, felony, or other crime, certified
as authentic by the governor or chief magistrate of the
state or territory from whence the person so charged has
fled, it shall be the duty of the executive authority of the
state or territory to which such person has fled to cause him
to be arrested and secured, and to cause notice of the arrest

to be given to the executive authority making such demand,
or to the agent of such authority appointed to receive the
fugitive, and to cause the fugitive to be delivered to such
agent, when he shall appear. If no such agent appears



Ixiv Opinions of the Attorney-General

within six months from the time of the arrest, the prisoner
may be discharged. All costs or expenses incurred in" the
apprehending, securing, and transmitting such fugitive to
the state or territory making such demand, shall be paid by
such state or territory.

What OfTcnscs Extraditable. See Opinions of Attorney
General; 1904, p. 43; 1912, pp. 959, 960; Vol. 11, p. 811.

International Extradition. The following letter from
Secretary of State Lansing explains itself.

"Department of State, Washington
November 18, 1916.

His Excellency,
The Gouernor of Wisconsin,

Madison, Wisconsin.
Sir:

I have the honor to inform you that the Consul General
at Winnipeg has called to the attention of the Department
the matter of the expense and delay involved in the extradi
tion of criminals to the United States from Canada and has
suggested a plan whereby, in his opinion, the return of
such criminals may be obtained much more expeditiously
and by a less expensive procedure.
The Consul General reports that he has had several

conversations with the Dominion Commissioner of Immi
gration who has advised him that the Commissioner's Ollice
would gladly cooperate with American consular olTiccrs in
deporting to the United States fugitives from the justice
thereof in cases in which it could be proved to the satisfac
tion of the Commissioner that the fugitives were undesirable
American citizens or under arrest in Canada at the request
of the authorities of the United States.

It appears that the Commissioner would set in such cases
under the authority of subsection "b" of section 3 of the
Canadian Immigration Act of May 4, 1910, and the amend
ment to this subsection of April 4, 1911, namely, "persons
who have been convicted of any crime involving moral
turpitude" and also under subsection 7 of section 33 of
such act, which prohibits persons from entering Canada
under misrepresentations and provides for the deportation
of persons who have eluded examination by an Inspector or
a Board of Inquiry at the port of entry. It is explained by
the Consul General, in this connection, that it generally
happens that a criminal or a person who is ilccing from
arrest or from Justice, enters another country under^a ficti
tious name or conceals his place of abode or otherwise gives
misleading information concerning his destination and
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so forlh, or he may elude the officials alLogelher and enter
upon a highway in order to conceal his entry, and that
when such a person is placed under arrest he will usually
misstate the facts of his entrance to the country, which of
itself is sufficient ground for deportation from Canada.
The Consul General advises that the appropriate course

for the authorities of a state to pursue to obtain the return
of a fugitive from Canada would be to authorize the Cana
dian police to arrest the fugitive, with instructions to notify
the nearest American consular olTicer in the event of his
arrest, whereupon the Dominion Commissioner of Immi
gration, upon being ndvised, would make an investigation
of the case and, upon being satisfied that the man was
properly subject to deportation, would take the necessary
steps with the immigration authorities at Ottawa, while the
American consular officer would take similar action with the
United States Immigration Commissioner in Montreal, the
issuance of a deportation order being in this manner brought
about without much delay or expense.
The foregoing is communicated to you for your informa

tion with the idea in view that you may deem it advisable
to pursue the course suggested in the event that fugitives
from the justice of your State shall escape to Canada. "

I have the honor to be, sir.

Your obedient servant,
(Signed) Robert Lansing."

Sec Opinions of Attorney General: 1912, pp. 959, 900; Vol.
I, Bancroft-Owen, p. 570; Vol. Ill, pp. 830, 831; Vol. IV,
p. 020.
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Insurance—Life insurance companies may use the maxi
mum permitted by statute for expense charges whetlier
loaded in premium or not, providing it accrues from some-
other legitimate source.

January 3, 1916.
Hon. M. J. Cleary,

Commissioner of Insurance.
In your communication of the 23d ult. you refer to sees.

1950/n and 1950n, Stats., and say:

"The Metropolitan Life Insurance Company, which up
to January, 1915, operated as a slock company, and on that
dale mulualized and operates as a mutual company on the
same premium rale that it charged while .operating as a
stock company has raised the question,as to whether or not
under the provisions of these sections it will be limited, in
making the statement required by sec. 1950/? for total ex
penses, to setting out in that statement the sum actually
loaded in the premium, or will it be permitted to set out as
the total becoming available for expenses, the amount fixed
in sec. 1950/77."

Upon the above question you ask for my official opinibn.
The dominant purpose of sees. 1950/7? ,and 1950nisto limit

the amount of money which may be used for expenses;by
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life insurance companies. Sec. 1950/n limits the amount
which may be loaded in the premium for expenses and con
tingencies to "an amount equal to one-third of the net single
premium on an ordinary life policy insuring the same sum
and issued at the same age, computed according to the Arrier-
ican experience table of mortality, with interest at three per
centum per annum." This provision of law plainly limits the
amount that may be loaded in the pi'emiiim as a provision
for expenses and contingencies.
The purpose of sec. 1950n seems to be to give publicity to

this feature of insurance companies' transactions by requir
ing each company to file with the insurance commissioner
upon the first day of Mai'ch a report showing in gi'eat detail
thp expense charges of the company and

"The total expense charges becoming available during
the calendar year, and the total expenses, less expenses of
medical examinations and inspections of risks not exceeding
savings on mortality, and also less fees, licenses, taxes and
investment expenses."

That something more than the expense loaded in the pre
mium may be used by the company for expense charge is
plainly indicated by the provisions of subsec. 2, sec. 1950/72,
which provides:

"The amount provided for expenses and contingencies,
referred to in section 1950n as the 'expense charge,' for any
policy year shall not exceed:"

Then follows a comprehensive provision as to what may be
used as an expense charge for the first year of the policy term.
I'or the years following the first year it is provided:

"In any one of the four succeeding years, one and one-
half times the amount which would be available under a
level distribution of the maximum provision under subdi
vision (b), over the premium paying period of the policy,
computed upon the American Experience table of mortality
with interest at three per centum per annum."

"In any year after the fifth year, the amount which would
be available under a level distribution of the remainder of
the maximum provision under subdivision (b), over the pre
mium paying period of the policy, computed according to
the American Experience table of mortality with interest at
three per centum per annum."
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"The foregoing expense charges may be used irrespective
of the method of loading or valuation adopted by the com
pany."

The real question is whether the words above italicized
"the maximum provision under subdivision (b)," relates to
the maximum permitted by statute, or the maximum actu
ally loaded in the premium. It seems veiy plain to me that
the maximum permitted by the statute is referred to and
that the company may use for expense charges an amount of
money up to the amount permitted by statute, irrespective
of whether the amount is loaded in the premium and is de
rived from that source or whether it is derived from some

other legitimate source, such as savings on mortality, ex
cessive interest earnings, etc.
In other words, the purpose of the law is fully subserved

if the total expense charges of the company do not exceed
the limitation imposed thereon by the statute, provided, of
course, the charges come from some source that may be legiti
mately'^ used for such purposes.

Indigent, Insane, etc.—Tuberculosis Sanatorium—Counties
—Towns—Clothes for indigent patients at tuberculosis sana
torium must be furnished by town or county.

January 3, 1916.
William T. Lennon,

District Attorney,
Hurley, Wisconsin.

In your letter of December 28th you request an opinion on
the following:

"An indigent person makes application for admission to
the state tuberculosis sanatorium (eh. 576, Stats. 1913),
and is admitted. Applicant is a resident of town A, Iron
county. It is necessary that patient l)e supplied with wear
ing apparel. Should the county or the town supply the
necessary articles?"

Sec. 1421-8, subsec. 1, provides for the cost of maintenance
of patients at the Wisconsin state tuberculosis sanatorium,
where it is found that the patient is unable to pay for such
maintenance.
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Subsec. 3 of this statute reads as follows:

"The county from which such patient has been so
certified shall be charged with the maintenance of such
patient at the rate of five dollars per week during the time
that he or she remains in said institution as an inmate. Such
charges shall be collected in the manner provided by section
561 e of the sta lutes. Any person who may be unable to pay the
full charge for maintenance may be received upon paying
the amount charged for coimly patients if the state board
of control, after investigation, shall fust have found that the
patient has truly represented circumstances and is really
unable to pay more than the amount charged for county
patients."

There is nothing said in ch. 576 concerning the cost or the
payment of wearing apparel for indigent patients.
Although the word "maintenance" may sometimes be

construed broad enough to include all necessaries of the pa
tient, I believe, as used in this section, it does not include
wearing apparel. I have come to this conclusion for tlie
reason that the word "maintenance" in other seetions of the

statute does not include clothing.
In see. 588, Stats., providing for the maintenance of pa

tients at the state hospital, the words "maintenance and
clothing" are used. . .

In sec. 599, providing for the transfer of patients and for
the proper charges to the counties, the words "support and
clothing" are used.
In these sections the words "maintenance" and "support"

are used in the sense of all necessaries with the exception of
wearing apparel.

I am informed by the secretai*y of the state board of con
trol that it has been the practice not to supply indigent pa
tients at the Wisconsin state tuberculosis sanatorium with

clothing. I believe this construction of the statute is justi
fied and that the clothing need not be supplied by the state,
and is not included in the $5.00 per week paid for the main
tenance of the patient.
The question raised by you, whether the county or town

is to pay for the wearing apparel, depends upon whether the
town or county system of paying for the support of the in
digent is in vogue in your county. If you are under the
county system, then the county is liable for the clothing. If,
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however, you arc under the town system, then the town in
which the patient resides is liable for the cost of the wearing
apparel for indigent patients.

Indigent, Insane, dc.-^Moihers\ Pensions—Couniij Board—
Not necessary, but desirable^ that county board should make
an appropriation for.

January 4, 1916.

State Board of Control.

In your letter of Dec. 20, 1915, you ask whether a county
judge of a juvenile court may legally issue an order for relief
under sec. 573/ (ch. 637, Laws of 1915) where the county
board has failed to make an appropriation to carry out the
provisions of that act. Ch. 637, Laws of 1915, revises and
reenacts sec. 573/, Slats. 1913.

I have heretofore held that sec. 573/, Stats. 1913, was
amended, not repealed, by ch. 637. Vol. lY, Op. Atty. Gen.
p. 756.
In sec. 573/, Stats. 1913, we find the following provision:

"The coiintv board of supervisors may annually appropri
ate out of thc/unds in the county treasury such an amount
as it shall deem suflicient to carry out the provisions of this
section. Monev so appropriated shall be placed in a special
fund and shall be paid out by the county treasurer upon order
of the court having jurisdiction to receive applications and
grant aid under this section."

In an opinion rendered to M. E. Davis, district attorney
of Brown county, under date of Sept. 12, 1913, I ruled that
this provision was directory and vested discretion in the
various county boards to make appropriations under the act
as they saw fit, and unless the appropriation was made by
the county board the act was not operative in that county.

This provision was changed by ch. 637, Laws of 1915, and
now reads:

"7. The county board of each county shall annually
appropriate a sum of money sufficient to carry.out the pro
visions of this act. Upon the orders of the judge of the court
having jurisdiction, the county treasurer shall pay out the
amounts ordered to be paid as aid, under the provisions of
this section."
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I have not heretofore ofTicially considered whether, under
this provision, an appropriation is necessary on the part of
the county board before the county judge may issue orders
and the county treasurer pay them under this law. Bearing
in mind, however, the construction given the other law, I
have assumed, and, in one or two instances, unoflTicially ad
vised, that unless the appropriation be made by the county
board there are no funds available out of which such orders
may be paid. Upon a mature consideration of the law, I am
of the opinion that in so advising I was in error. That fea
ture of sec. 573/ which authorizes county judges to grant aid
to mothers having children dependent upon them for suji-
port was first introduced by ch. 669, Laws of 1913. As above
noted it was given effect only in such counties where the
appropriation was made by the county board.
That it was regarded as somewhat experimental may be

inferred from this fact as well as from the further fact that
by subscc. 11 of the former section it was provided:

"The board of control shall make a general survey and
inyesligalion of the question of aid to mothers and dependent
children in this slate and shall report its findings and recom
mendations to the next legislature not later than March 1.
1915."

The principal ciiange made in the rccnactmenl of the law
was in the provision relating to the appropriation to be made
by the county board. While under the former law this pro
vision was directory, in the present law it is plainly manda
tory.

"The county board of each county shall annually appropri
ate a sum of money sufficient to cariy* out the provisions of
.this act."

This clearly indicates a reversal of the former legislative
policy and, while originally the operation of the act in any
county was made dependent upon the action of the county
board, here the legislative purpose clearly appears to make
the act operative in evciy^ county of the state.
What, then, is the result where the county board fails to

follow the clear mandate of the law and make the appro
priation commanded? Is the legislative will thus defeated?
While intending the aid provided by the law to be available
to every child similarly situated throughout the state of
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Wisconsin, did Ihe legislature place in the hands of the county
board power to thwart this beneficent legislative purpose?
Such an assumption would be ridiculous and such a con

struction of the law would result in absurdity. In the first
place, attention should be called to the fact that the appro
priation required of the county board is only to furnish a
revolving fund out of which the orders of the county judge
may be paid. The county is fully recouped at the end of the
year, two-thirds from the municipality and one-third from
the state. The law calls for no expenditure of county funds.
It only requires that the county temporarily furnish the funds
to carry out the purposes of the law, but the burden thereof
is eventually borae by the state and the local municipality.
When this is understood, it is difficult to supply the reason

for the hesitation, if not utter refusal, on the part of some
county boards to comply with the plain mandate of this law
and make the appropriation required. Reference is made to
this feature, however, merely to suggest the improbability,
owing to the lack of a material interest on the part of the
county in the administration of the law, that the legislature
intended that the operation of the law should wait upon the
action of the county board in making the appropriation.
If the county actually furnished the money, the reasons jus
tifying the opposite conclusion would be more potent.
A reading of the whole act and a consideration of its his

tory point strongly to the conclusion that the legislature
intended that it should be applicable throughout the state
upon its passage and publication; that the relief of children
therein provided was not intended to depend upon whether
this law should commend itself favorably or unfavorably to
the county boards. It was not the purpose of this law to
provide aid for part of the class of children embraced within
its terms, but sufficient aid for all of them, be they few or
many. The charity of the state covers the entire class.
When the judge's order for aid is presented to the county

treasurer, the law commands him to "pay out the amount
ordered to be paid as aid." The command is plain enough
and he can have only one valid excuse for not paying, and
that is that there is no money in the general fund. Of course,
the treasurer can not pay if there is no money on hand, but
that is an after consideration. The issue of the order creates
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a contract with the county which the holder of the order can
enforce and from which the county can not escape.
No other provision of our statutes for the relief of the poor

is made dependent upon whether local authorities make an
appropriation or levy a tax. Where the town system of poor
is in force, "the town supervisors shall see that they [the poor)
are properly relieved and taken care of," taxes ornotaxes,
appropriation or no appro})riation. (Sec. 1501.)

"The county board shall have the care of all poor persons
* who have no legal setOement * * * and shall see that

Ihey are properly relieved and taken care of at the expense
of the county." (Sec. 1517.)

"The county board * * * may * * * abolish the distinction
between county poor and town poor * * * and have the
expense of maintaining all the poor therein a county
charge." (Sec. 1519.)

In that event,

"The duties of town supervisors, as ofTicers of the poor,
shall be exercised by the counly superintendents of the poor
in such county, if there be any, and if there be none, then by
such ofliccrsor agents as shall be appointed by the county
board therefor; otherwise by such board."

They may grant temporary aid to all indigent soldiers,
their "wives, widows and minor children." (Sec. 1524.)
These statutes all relate to kindred subjects. There is

either the express or implied duty in each instance upon the
county board to vote the necessary taxes and appropriations
to carry such laws into operation. If the money needed to
furnish this relief is not provided in advance, the county
simply goes into debt therefor to those who furnish such
relief. As already remarked, if no funds are on hand the
treasurer can not pay, but that fact in no way arrests the
administration of law or prevents the issue of the proper
certificate. The officers who are commanded to furnish such
certificates are not obliged to ask if funds are available or
if taxes have been voted by the county board. They may
liot refuse a certificate even if all these things are wantipg.
If the certificates are not paid when presented,, the holder
has a legal claim against the coiintv which can be enforced.

It is true that the provision of this law requiring the county
board to appropriate a sum of money sufficient to carry out
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its provisions is an unusual one. The. only other similar
provision in our statutes that I have been able to find is in
sec. 697-48, which requires the county board to make an
nual appropriations for the support, maintenance, etc., of
the county hospital, county farm, almshouse, walerw'orks,
etc. This law, however, places the appropriation under the
control of theboard of trustees for those institutions and the

reason for the appropriation in that case is apparent. It
sets aside to the use of the trustees a definite amount of

money which cannot be used for other purposes.
It is my opinion that similar reasons prompted the legis

lature to require the annual appropriation of money under
this law. The requirement was not to frustrate or thwart
the operation of the law, but rather to prorhotc its operation
and administration. In other words, it was the purpose of
the legislature that a certain amount of money should be
set aside by the county board—a sum sufficient to :carry
out the provisions of the law—which could not be used for
any other purpose. So that whether the general tax levy
produced a sumsiiflicient for all county purposes or not, there
should at least be available a sufficient amount to tarry

out the provisions of this law and make sure and certain the
relief therein provided.
This construction makes the act operative from its pub

lication, and that, too, throirghout the entire state. Any
other construction would render the operation of the law
not only tardy, fitful, uncertain and sporadic, but would
place a-means within the reach of the county board to defeat
the operation of the law entirely, an assumption of legis
lative absurdity which cannot be indulged.

You further ask whether the appropriation may be made
at an adjourned or special meeting of the county board. The
answer is clearly in the affirmative. In counties where this
appropriation has not been made at the regular annual meet
ing, the county board should avail itself of the opportunity,
either at an adjourned meeting or at a special meeting, if
such a meeting be called, to comply with the mandate of
the law to the end that there may be an harmonious and
ordcily administration of the same.

I understand that a number of county boards have failed
to make the appropriation required. I can not believe that
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this is due to an obtuse or recalcitrant disposition on the
part of the county boards. Where this has occurred it is
no doubt due to an oversight or a lack of knowledge of this
requirement of the law. I have full faith that, when the
various county boards shall fully understand their duties in
the premises, the appropriations will be made as required by
the law.

You also ask in what manner a delinquent county board
may be compelled to make such appropriation. The con
struction herein given to this law would seem to make the
answer to this question unimportant and unnecessary. That
courts possess ample power to compel the performance of a
plain and unequivocal duty, such as this, imposed upon
county boards needs no afTirmation. It does not seem neces
sary that the appropriate action for such purpose should be
considered at this time.

Public Health—Upholstery—Nature of label required on
upholstered articles.

January 4, 1916.
Industrial Commission of Wisconsin.

I have your communication of the 28th nil. in which you
say:

"Will you please give us your interpretation of the words
'true terms according to the grades of filling and covering
used by upholsterers' as used in subsec. 3n, sec. i418s,
Stats, (ch. 43, Laws of 1915)? Also, in your opinion, may the
label required in this same law be either pasted, tied or
otherwise securely attached to the finished article?"

Subsec. 3n, sec. 1418s, requires persons who upholster or
reupholster furniture or other articles to securely fasten to
each article upholstered or reupholstered a certain brand or
label defined in subsec. 3n as follows:

"The brand or label provided in subseclion 3/n of this
section shall contain, in plain print in the English language,
a statement of the kind of materials used in the filling and in
the covering of such upholslcry or reupholstery, to be
specified in true terms according to the grades of filling and
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covering used by upholsterers or reiipholsterers, whether
such materials are, in whole or in part, new or secondhand,
the qualities of the materials used, and whether the materials
used, if secondhand, have been thoroughly cleaned and dis
infected."

From an analysis of the language above quoted it will be
seen that the brand or label must disclose the following
information:

1. The kind of materials used in the filling and in the cov
ering of such upholstery or reupholstery, to be specified in
true terms according to the grades of filling and covering,
used by upholsterers or reupholsterers.

2. Whether such materials are, in whole or in part, new
or secondhand.

3. The qualities of the materials used.
4. If materials used are secondhand, then whether they

have been thoroughly cleaned and disinfected.

It will be noted that the information required under 1,
above, relates to the grade of materials used; under 3, above,
the information relates to the qualities of the materials used.
The question suggests itself here as to whether 1 and 2 re
quire information of a dilTerent nature or whether the lan
guage is a mere duplication.

*'Grade" is defined by Webster as follows:

"A class constituted by Ihings having the same relative
position or standing or the same quality or value; a step,
stage or degree in any series, rank, quality or order."

"Quality" is defined as follows:

"In the most general sense, that which serves to identify
any subject in the sense in which it is considered. A special
or temporary character; capacity; profession; occupation;
assumed or asserted rank, part or position; class, kind or
grade."

From the above definitions it will be observed that if the

words "grade" and "quality" are not synonyms, their
difference in meaning certainly is not well pronounced. I
think it is generally considered that when you fix the grade
of an article you designate at the same time its quality, and
that Ihey are really interchangeable terms or synonyms in a
sense at least. If this be true, the information called for
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under 3, above designated, is a duplication of the information
disclosed under 1, and 3 may be eliminated.
Turning our attention to 1, we find that tiie law requires

the kind of materials used in the filling and in the covering
to be specified in true terms according to the grades of filling
and covering used by upholsterers or reupholsterers. This
plainly assumes that materials used in upholstering or rcup-
holstering arc graded in terms having a definite significance
in the minds of those engaged in the business. Plainly, the
brand or label must designate the grade or quality of the
material used where it has a definite trade name.

I understand that this is true of certain materials used in

this business, such as leather used for covering, which is
known as No. 1 black, No. 2 black. No. 1 Spanish, D. B.
Spanish, etc. Tapestry covering is known as cotton tapestry
or wool tapestry, while velour covering may be wool, cotton
or silk.

This is also true of ticking used as covering for mattresses,
which is designated as No. 4 quality of ticking. No. 5 quality
of ticking, No. 6 quality of ticking, etc.
With reference to the filling used in upholstering it appears

that the kind of filling may be easily designated. Where
there is a combination of dilTerent kinds of filling it is believed
that this may be indicated by naming each. Thus it appears
that cotton used for mattresses is divided into No. 1 cotton

and No. 2 cotton. Moss is graded as XX, XXX and XXXX.
Tow as fine, medium, coarse, etc. Where there are dilTerent
grades of materials used which are thus classified by the
trade the grade should, in all cases, be indicated on the
label.

An upholsterer writes me as follows:

"No. 1 and No. 2 cotton have various grades and different
combinations; of the No. 1 and No. 2 give additional grades.
It is impossible to describe these grades in a way that would
be intelligible to everyone. For example, a felt that we buy
from the factory as "C" felt becomes our Columbia, the
manufacturer's designation "C" being entirely his own and
not used by any one else; the name Columbia being our own
and not used by any one else. There is no standardization
in the detailed subdivisions."

It would seem practically impossible to devise a label by
which any intelligent information concerning these various
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sulKiivisions could be imparted, and, in my opinioTi, the law;
does not contemplate any such subdivisions nor does it re
quire the use of a designation employed by a single manu
facturer or upholsterer to designate his own peculiar pro
duct.

In conclusion I will say that in my opinion the law con
templates that every term having a fixed and recognized
significance among the trade must be used on this label to
indicate the kind, grade and quality of the filling and cover
ing, but that the manufacturer or upholsterer need not
attempt a more detailed description. When he exhausts the
use of standard designations employed by the trade he will
have complied with this law.
In every instance it must be stated whether the materials

used arc new or secondhand. The words "new" or ' old"
do not answer the requirements of the law. The word "old"
is not found in the law; the word "secondhand" is the word
that must be used. If the materials are secondhand, then the
further statement must appear on the label as to whether
they have been thoroughly cleaned and disinfected.

Indujcnl, Insane, etc.—Mothers" Pensions—Illegitimate
children, while in the custody of the mother, not entitled to
aid under Mothers' Pension Law.

January 6, 1915.

C. J. Smith,
District Attorney,

Viroqua, Wisconsin.
In your communication of the 5th inst. you submit for

my official opinion the following question:

"Is a woman, who is the mother of two bastard children,
of the ages of two and four respectively, enlitled lo aid
under subsec. 5, sec. 573/, Stats. 1915, the same as though
she were a widow, all other conditions being the sarne. In
other words, is Ihis section intended as aid to the childien,
irrespective of whether or not the mother is a widow or an
unfortunate female with two children?"

The provision to which you refer is as follows:

"Aid for dependent childien shall only be granted upon
the following conditions: There must be one or more chil-
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dren living with or dependent upon the mother or grand-
parenls or person having the care and custody of such
cliildren, one or more of whom shall be under the age of
fourteen; (he mother or grandparent or such other person
must have been a legal resident of the county at the time of
the notice for such aid; the mother must be a widow or the
wife of a husband who is incapacitated for gainful work by
permanent mental or physical disability, or of a husband
who has been sentenced to a penal institution for one year
or more, or of a husband who has continuously deserted her
for one year or more during which lime all provisions of law
have been used to enforce support and none has been ob
tained; the mother or grandparents or person having the
care and custody of such children must be of good moral
character and the proper person to have the custody and
care of the dependent children; the period of aid must be
likely to continue longer than one year and the aid must be
reasonably necessary to save the children from neglect or
danger to health."

The provision just quoted is rather imperative and manda
tory in its terms and in its tone. "Aid for dependent children
shall only be granted uponthe following conditions." "There
must be one or more children living with or dependent upon
the mother," etc. "The mother must be a widow or the wife
of a husband," etc. * "The mother or grandparents or person
having the care and custody of such children must be of good
moral character," etc. "The period of aid must be likely to
continue," etc.

It plainly appears to have been the intent of the legis
lature to restrict the aid to that class of children who re
spond specifically to the requirements of the statute and
the legislature quite industriously defined the conditions
under which this aid may be granted. The children men
tioned in your letter do not fall within any^ of the designa
tions, in the provision quoted, to whom aid may be granted.
It may seem that this class of children are as much entitled
to the beneficence of the state and the public, and that the
state and the public has the same Interset in the welfare of
such children as those specifically designated in the statute,
but it is quite clear to me that they are not embraced within
its provisions. The statute is not in anj" sense ambiguous
and consequently is not susceptible to construction. The
language of the legislature is clear and effect must be given
to its express terms.
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IL is my opinion that the situation referred to by you may
not be relieved under the provisions of this law.
The foregoing is based on the assumption that the children

are living with the mother. If they were living with their
grandparents or other person the above conclusion might be
different.

Bridges and Highways—Public is under no obligation to
furnish owner of abutting property with means of ingress
and egress to or from highway or bridge.

January 7, 1916.

D. E. McDonald,
District Attorney,

Oshkosh, Wisconsin.

In your letter of the 1st inst. you state:

"I have been called upon for an opinion regarding the
building of a bridge over the Fox river, a navigable river, in
the village of Omro. The facts are as follows:
"The bridge at the village of Omro was built in 1867 and

has been maintained as a public highway ever since. At the
place where the bridge crosses Fox river there is an island,
and the owners of the island in 1867, so the town clerk's
record shows, released to the town of Omro all claims and
demands for damages to be sustained by reason of laying out
and opening of a certain highway and building of said
bridge over and across this island. There is nothing of
record in the register of deeds' ofTice, but is of record in the
town clerk's office.
"The bridge is probably about twelve feet above the

island and the owner of the island now demands that, in
building a new bridge, the bridge be so constructed that he
have ingress and egress to his island. The question pre
sented to me is whether the county was obliged to construct
a bridge leaving any openings for him to get in and out from
his land. I am strongly of the opinion that the state and
county can build such bridge as they see fit without leaving
any opening for him to get onto his land

In reply you are referred to the opinion given by Attorney
General Bancroft, page 88, Attorney General's Opinions for
1912. This opinion holds, in substance, that injury to abut
ting lands by reason of ditches made in improving highways
is damnum absque injuria.
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Your attention is also called to an opinion given to C. A.
Markham, district attorney, under date of March 29, 1915,
Vol. IV, Op. Atty. Gen. p. 246. This opinion \vas to the
elTect that the town authorities had no right to reimburse
individual property owners for the making of culverts leading
from their property to the highway.
The Wisconsin court has hold, in Harrison v. Board of

Supervisors of Milwaukee Co., 51 Wis. 645, at 662:

"We think the authorities settle the question for this
state, at least, that in the absence of any law giving the
owners of real estate adjoining a public street or highway a
right to recover damages of the city, village, town or county
in which the same is situated on account of a change of
grade of such street or highway no damages can be recovered
on account of such change, unless the premises of the ad
joining owner have been injured through the neglect or
carelessness of the municipality or its agents in making such
change, and that such change of grade is not, in any case, the
taking of private property for public use."

This case has been cited with approval in all of the later
Wisconsin cases regarding change of street grades including
the various viaduct cases in the city of Milwaukee. In all
these cases it has been uniformly held that in the absence of
statute no damages could be had against the municipality.

In a Michigan case, Highwap Commissioners v. Ely, 54
Mich. 173, at 178, the court said:

"Tlicre is no law \yhich requires the township authorities,
in making or repairing roads, to construct proper or con
venient passageways to enable an adjoining landowner to
reach the traveled part of the highway. If in filling up the
low places or in cutting down the hills to improve the public
roads an adjoining landowner is inconvenienced, or his
land made more diflicult of access, it is an inconvenience or
loss which he sustains for the public benefit. lie has a right
of access to the public street, and if necessary for him to
reach the traveled part, he has the right to bridge a ditch or
construct a grade for that purpose; but in doing so he has no
right to wilfully obstruct such ditch or highway, his rights
as a private landowner being subordinate to the public
right of constructing and keeping the highways in repair."

It would seem that, as far as the rights accruing to the
owner of the island, by virtue of the fact that his property
may be said to abut on the highway, would be determined
upon the theory of the foregoing cases.
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As to the rights of the owner of the island to claim any access
to the bridge by reason of his riparian rights it would seem
that these had been waived by the release given to the town
of Omro releasing all claims and demands for damages to be
sustained by the laying out and opening of said highway and
the building of the bridge over and across the island. I
know of no specific law giving any other rights to the owner
of the island. It is therefore my opinion that the public can
proceed to build the bridge as they sec fit, under the law,
without any regard to the means of access of the owner of
the island to the highway or bridge.

Criminal Law—Corporations—How corporation may be
prosecuted criminally.

January 8, 1916.

L. Olson Ellis,

^ District Attorney,
Black River Falls, Wisconsin.

In your letter of the 5th you ask:

"Where a brewery has not only sold to saloons in this
county but outside of the city and the county, can I allege
in my complaint sales to saloon keepers outside the county?"

In reply to this would say that if the sale took place within
the county it would not matter where the purchaser lived or
where the goods were sent. The olTense would be committed
where the sale was complete.

You ask also:

"What would be the proper way of having the prosecu
tion brought? The brewery is a corporation and I presume
we cannot institute a criminal action against the corpora
tion, but that the action must be brought against the officers
of the corporation."

In an opinion rendered by Attorney General L. M. Sturde-
vant to Philip Lehner, district attorney, Princeton, Wiscon
sin, at page 902, Opinions of Attorney General for 1908, it
was held:

"Under sec. 4654 * * * a district attorney may file an
information without preliminary examination against cor
porations and fugitives from justice;
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"Section 4734 provides that whenever a corporation is
informed against under any statute of the state the in
formation may be served by leaving a true copy with the
oflicers or persons upon whom a summons in a civil action
against such corporation may be served, and after twenty
days from the time of service default may be entered. * * *
"I have no doubt, therefore, that you may file an informa

tion against the corporation referred to pursuant to the
provisions of the section cited." {pp. 903-904.)

In an opinion to Fulton Thompson, district attorney,
Racine, Wisconsin, found at page 282, Opinions of Attorney
General for 1908, the procedure for informing against a
corporation in a criminal offense was set out and it was held
that a corporation could not be arrested in the sense of having
its body brought into court, but by proceeding in the manner
set out in sees. 4734 and 4654.

It is therefore my opinion that you should proceed against
the corporation as indicated in these opinions just cited.

Criminal Law—Indians—When Indians may be prose
cuted under state laws.

January 10, 1916.
M. E. Dillon,

District Attorney,
Ashland, Wisconsin.

In your letter of January 8th you state:

"I have applications for warrants for the sale of liquor to
alloted Indians. These Indians, while having received their
allotments, still maintain their tribal membership on the
Bad River Indian Reservation at Odanah, Wisconsin.
"The question that is bothering me at present is whether

or not an alloted Indian who under the decision in the case
of In re Heff, 197 U. S. 488, can be forbidden the use of
liquor as a class. In other words, whether the state has any
right to pass a law discriminating against any class of its
citizens?
"There is also another question growing out of the Indian

alTairs that I would like to have you give me an opinion on
and it is this: Has the state court jurisdiction to try an In
dian, a member of a tribe, who resides on a reservation, for
the commission of an offense committed upon the reserva
tion in violation of a state statute?
"The complaint in this last matter is made by a fifteen

year old Indian girl, a member of the tribe, against an Indian
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man, a member of Ihe tribe, for violation of ch. 611, Laws of
1915, she, the girl, claiming to be under the age of fifteen and
alleging thai the Indian had intercourse with her."

Replying to your first question, as to the right of the state
to pass laws affecting Indians, would say that the courts
have very generally held that under the police power very
wide latitude is permitted in legislating with respect to the
sale of intoxicating liquors.
In passing upon a staute covering the point in question the

California court, in the case of People v. Bray, 27 L. R. A.
158, said:

"Whatever may be true in respect to particular indi
viduals of that race, it is certainly true thai Indians, as a
class, are not refined, cultured, or civilized in the same degree
as persons of the white race and doubtless in the judgment
of the legislature they are less subject to moral restraint and
therforeViore liable to be dangerous to themselves or others
when under the influence of liquor or less able to resist the
desire for such liquors, and for that reason they, as well as
the community in which they move, were thought entitled to
the protecting influence of this statute."

In the case of Slate v. Wise, 70 Minn. 99, 72 N. W. 843, in
passing upon a similar statute, that court said;

"The statute is a police regulation. It was enacted in
view of the well known social condition, habits, and ten
dencies of Indians as a race. While there are doubtless
notable individual exceptions to tne rule, yet it is a well
known fact that Indians as a race are not as highly civilized
as the whites; that they are less subject to moral restraint,
more liable to acquire an inordinate appetite for intoxicating
liquors, and also more liable to be dangerous to themselves
and others when intoxicated. In view of these considera
tions, it was thought wise to protect persons of that race as
well as the community at large by prohibiting the sale of
intoxicating liquors to them altogether. We are therefore of
opinion that the statute applies to and includes all Indians
as a race, without reference to their political status. Thus
construed, the statute is a valid exercise of the police power
of the state. It is neither arbitrary class legislation, nor does
it abridge the privileges or immunities of citizens of the
United States, or deprive any person of liberty or properly
without due process of law, within the meaning of the four
teenth amendment of the federal constitution. The differ
ence in condition between Indians as a race and the white
race constituted a sufficient basis of classification. Nichols v.
Walter, 37 Minn. 264, 33 N. W. 800."
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It is therefore my opinion that the stale can pass these
prohibitory laws without unduly discriminating against any
class of its citizens.

In reply to your second question, as to whether the state
court has jurisdiction to try an Indian, a member of a tribe,
who resides on a reservation, for the commission of an ofTense

committed upon the reservation, you are referred to an
opinion rendered to the conservation commission of Wis
consin under date of September 3, 1915. (Vol. IV, Op. Atty.
Gen. p. 731.)

Public OJJiccrs—Expenses—I^xpenscs of state employe in
moving from a foreign state can not be paid out of state
treasury.

January 10, 1916.
Hon. John S. Donald,

Secretary of Slate.
I have your letter of the 5th inst., in which you enclose a

verified account of one Frank L. Glynn against the state
board of industrial education for S150, being the expense to
the claimant of removing his household furniture to Wis
consin in connection with his coming to this state to take the
position of assistant to the state board of industrial education.
You ask if this is a proper charge against the state.

I may properly state that I have also a letter from lion.
Louis E. Reber, secretary of the state board of industrial
education, in which he explains that the board has approved
this claimin this form and fixed Mr. Glynn's salary at $4500
a year rather than make his salar>' enough larger to cover
this item of expense, because $4500 is the salary which it is
intended to pay Mr. Glynn in the future.
Mr. Glynn is employed by the slate board of industrial

education under the authority of subsec. 3, sec. 553p-l,
Stats., which provides:

"3. Said board * * * may employ assistants for the de
velopment of the work of industrial education and all
accounts for such salaries shall be certified by the secretary
of said board to the secretai*y of state."
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It will be observed that this language confers no express
authority upon the board to certify or approve any ex
penses of such assistants.
The appropriation for the board of industrial education is

found in sec. 172-49, Stats., which provides merely that the
sum therein named is appropriated "to carry into ellect the
provisions of section etc.
There is nothing in this appropriation which expressly

deals with the subject of expenses or aids in determining the
question which you propound.

See. 148, Stats., however, provides:

"The secretary of state shall audit, in the manner afore
said, all accounts for salaries directed by law to be paid from
the treasury, for all actual and necessary expenditiu'es for
clerk hire and services in the offices of secretary of state * * *
and in any of the other departments where the employment
of persons who render service to the state is or may be
authorized. » * * "

This section, taken with sec. 145, Stats., may be construed
to authorize the audit and payment of claims of state officers
and employes for expenses in the discharge of public business,
subject to the conditions imposed by sec. 145, Stats. That
section reads, so far as here pertinent, as follows:

"All accounts and claims against the state, when payment
Ihereof is provided by law to be paid oul of the state treasury
and the rate of compensation is fixed by law or authorized to
be fixed by some officer or person or by the secretary of state,
shall be audited. To entitle it to be so audited every such
claim or account must specify the nature and particulars
thereof and be verified * * *. No item shall be audited lor
tips, porters, iiarlor car scats other than sleeping car berths
or for personal expense not necessarily incurred by public
duties. *** All items for traveling expenses within the state
shall, before audit, be certified to have been incurred in the
performance of duties required by the public service. * * *"

In the absence of express authority in the statutes creating
the board of industrial education, or in the language of the
appropriation to that board, I find no authorization other
than that in sees. 148 and 145, Stats., for the payment by the
state of any expenses incurred by employes of that board.
While these last named statutes are, perhaps, sufficient
authority to authorize the audit and paymentbythe state of
the expenses of an assistant for industrial education appoint-
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ed by that board, when those expenses are actually incurred
by such assistant and are approved by the board as necessary
in the discharge of his public duties, I am of the opinion that
these statutes would not embrace a claim such as that
here presented for the payment of the expense incurred
by such an assistant in moving his household effects to some
place in this state to enable him to take employment as such.
This, it seems to me, is clearly a personal expense and not an
expense incurred, in any view of the matter, by such em
ploye in the discharge of the duties of his ofTice. It does not
aid the claim to suggest that the board, in its discretion, had
power to fix the salary of such employe, or that the board
might, in addition to the salary which it did fix, have al
lowed as salary' an amount large enough to reimburse the
employe for this expense in addition to the amount agreed
to be paid in the future as salary. Even if the board could do
this, upon which I express no opinion, under sec. 145 the
salary would have to be certified to the secretary of "state
and by him audited as such.
Upon the foregoing it is my opinion that the claim is not

a proper charge against the state or one which the secretary
of state is authorized by law to audit or the state treasurer to

pay.

Public Officers—Register of Deeds—Fees for filing satis
faction of mortgage.

January 11, 1916.
M. E. Dillon,

District Attorney,
Ashland, Wisconsin.

In your letter of January 3d you state:

"The following questions have arisen in this office:
''1st. Under sec. 762 is it the duty of the register of deeds

to index satisfactions of mortgages in the tract index upon
each description given in the mortgage which they satisfy?
(Some satisfactions give the description of the lands they
satisfy, while others give only the volume and page of the
mortgage.)
''2d. If satisfactions should be tract indexed, can the

register of deeds charge three cents for each entry in the
tract index as given in sec. 764?
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"3d. Should the descriptions given in a Us pendens be
tract indexed?
"4th. What is the legal charge for a satisfaction of

mortgage containing 1 ̂  folios and one description?
"I might say in connection with this that former registers

of dccds^have tract indexed both satisfactions and Us pendens
ever since the tract index was installed some thirty years
ago."

In reply to your first and second questions you are re
ferred to an opinion rendered to Archibald McKay, district
attorney at Superior, February 12, 1913, published in Vol. 1
Opinions, Bancroft-Owen, page 520. It was held in that
opinion that the register of deeds is required to enter a satis
faction of a mortgage opposite each lot covered by the
mortgage, and the register of deeds is authorized to receive a
fee of three cents for each entry.

In answer to your third question would say that subsec. 1,
sec. 762 provides, among other things, that sales and notices
are to be recorded, and indicates by what designation they
shall be recorded if they alYect the title to the property,
which, of course, is the case with respect to Us pendens.
This question, therefore, is answered in the affirmative.
In answer to your fourth question would say that there is no

minimum charge for satisfaction of mortgage. Sec. 764 pro
vides ten cents a folio. There being 1^ folios this would
entitle the register to two folios.. There being one descrip
tion, if this be entered in the tract index, as required, it
would entitle the register to three cents for that entry. Sec.
2253 requires the register to enter a minute of the discharge
of a mortgage upon the margin of the record of the same; for
this entry sec. 764 provides a fee of ten cents. The above
items of service would entitle the register to thirty-three
cents.
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Indigent, Insane, etc.—Settlement of Minor—A minor child
takes its legal settlement from that of its father or mother.

Stepfather owes stepchild no duty of support.

January 11, 1916.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

In your letter of the 7th inst., you state, in substance, the
following case:
A widow, who lived for many years in the city of Oshkosh,

has a minor son. She married, within the last year, a man
who had lived for some.years in Calumet county, in the town
of Stockbridge. When she went to live with her husband in
Stockbridge, Calumet county, she Look her minor son with
her. Neither she nor her son had any means of support, but
the man she married had a considerable amount of property.
You slate further that application was made to the town

board of Stockbridge for public aid to employ a doctor to
perform an operation on the minor son for appendicitis; that
the operation was performed and the doctor filed his claim
against the county for his pay; that the work was performed
under the orders of the town board, and that the town has
filed its claim against Calumet county for the amount of the
bill. You ask:

First. What is the legal settlement of the minor child?
Second. Is the stepfather liable for the doctor bill, either

directly to the doctor or to the town or county?
Third. Can the county of Calumet recover from the city

of Oshkosh if the county is liable for the bill?
In reply would say that there is no obligation upon the

public to care for paupers except as the obligation is fixed
by statute. Where it is fixed by statute the extent of
the obligation is limited and controlled and must be strictly
followed. Patrick v. Baldwin, 109 Wis. 342; Martin v. Fond
du Lac Co., 127 Wis. 586.

There is no obligation on the part of the stepfather to care
for the minor. There was no such obligation at common law
and there is no statute providing for it in this state. Brook-
field V. Warren, 128 Mass. 287.
The settlement of the minor, under sees. 1500, et seq.,

follows that of his living parent, the mother. Her settlement,
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under the same statutes, follows that of her newly acquired
husband. Therefore the settlement of the mother is derived
from her husband and that of the minor from his mother. He

therefore had a settlement in the town of Stockbridge.
If the town of Stockbridge is still under the township

system of maintaining its poor, it is liable for the work
which was done under the order of the town board. If it is
under the county system of maintaining the poor, then the
county is liable.
The settlement of the minor, being the town of Stock-

bridge, there is no valid claim against the city of Oshkosh by
either the town of Stockbridge or the.county of Calumet.

Corporations—Bij-laws—Property—Validity of by-laws reg
ulating membership in corporation without capital stock.
Upon dissolution of corporation, property accrues to the

stockholders.
January 11, 1916.

C. A. Markham,

District Altorncy,
Beaver Dam, Wisconsin.

You say in your letter of December 27Lh, 1915, that mem
bers of a company of the Wisconsin national guard formed a
Wisconsin corporation in 1900 without capital slock, the
object of which incorporation, as stated in the articles, was
lo acquire and maintain an armory and to purchase, hold,
lease and sell real estate. The articles provide that all mem
bers in good standing of said national guard company shall
thereby be and become members of said corporation, and
further provide that upon specified service members of the
company shall thereby become life members of the corpora
tion.

Subsequently this corporation acquired a lot and con
structed an armory thereon, paying for the same in cash and
by the execution of a mortgage. Upon these facts you sub
mit for my opinion the following questions:

1. Is that portion of the articles of incorporation, which
provides that eight years' service in the company shall
constitute such militiaman a life member of the corporation,
valid?
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2. What would become of the real estate of this corpora
tion in case the Wisconsin national guard should be dis
banded? Would it go to the state or to the members of said
corporation?

I am of the opinion that the provision mentioned in your
first question is valid. The national guard is an entirely vol
untary organization. No person is required to become a
member. If he joins, it is of his own free will and he thereby
subjects himself to such rules and regulations as the organ
ization may see fit to prescribe, so long as it does not invade
his civil rights or violate any law of the state. In this regard
becoming a member of the national guard is very much like
becoming a member of a religious corporation, or a fraternal
corporation or any similar society or association. As was
said by Justice Winslow in a recent decision:

"Membership is purely voluntary. If a man chooses to
join an organization haying such requirements, and agrees
that he shall forfeit his right to benefits on failure to live up
to them, he is at liberty to do so. All men may make con
tracts as they choose, so long as they be not contrary to law
or public policy."jBarn/ v. Catholic Knighls, 119 Wis. 362, 366.

Sec also, Thomas v. Covert, 126 Wis. 593, 597; In re Paul
son's Will, 127 Wis. 612, 619; Gray v. Christian Society, 50
Am. Dec. 315; A^ancc v. Busby, 18 S. W. 874; S. C., 15 L. R. A.
801.

I know of no statute and can conceive of no rule of law

which might be violated by the test of membership which
the articles of incorporation in question contain. In fact it
seems a verj- reasonable provision. If membership in the
corporation were dependent wholly upon membership in the
military organization it might be open to the criticism that a
person who had served long in the military company and
contributed very materially'to the acquisition of the prop
erty of the corporation would, by an honorable discharge
from the company, on account of absolute physical in
capacity, be cut olT from all control of the corporation and
its property and be deprived of the right to share therein in
case the corporation should be dissolved and its assets dis
tributed.

It is my opinion that in case the corporation should be
dissolved the property would go to those who are members
of the corporation at the time of its dissolution. It is pro-
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vided by sec. 1764 that upon the dissolution of a corporation
the residue of the money and other property of the corpora
tion shall be divided among the members thereof.
This provision applies to the property of the corporation

in question notwithstanding the provisions of sec. 637m.
To begin with, the last named section was created in 1909.
This corporation had existed nine years and had acquired
valuable property. In the next place the corporation or
ganized in 1900 is not dependent for its legal existence upon
the continued existence of the military organization, whereas
the corporation'mentioned in sec. 637/n comes into being and
ceases to exist ipso facto upon the organization and the dis
solution of the company of the national guard. It says that
whenever the organization of a company of the Wisconsin
national guard is perfected it shall constitute a corporate
body. Another provision is that only members of the mili
tary company in good standing can be members of such
corporation, and it further provides that the corporation
can take title to and hold property only during the existence
of the military organization and upon its termination such
property shall vest in the state of Wisconsin.
The corporation organized in 1900 has no such provisions

and it may continue its corporate existence after the dissolu
tion of the military company and until the death of the
members of such corporation. In other words this corpora
tion is separate and apart from the military company and
may exist without the latter.
A different answer to your second question would raise

very serious constitutional objections. At the time that sec.
637/71 was passed important property rights had been ac
quired under the incorporation and which could not be dis
regarded. To undertake to deprive that corporation and its
members of property so acquired without any return there
for would seem to be the taking of private property without
compensation.
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Legislature—Publication of Laws—Where an error occurs
in the publication of a law by the official state paper, such
law may be republished at any time before the publication
of the volume of laws. The publication of the volume cures
defects.

January 12, 1916.
Hon. John S. Donald,

Secretary of State.
In your letter of the 8th inst. you say:

"I call your attention to ch. 618, Laws of 1915, in the pub
lication of which in the official state paper, the Evening Wis
consin, on August 26, 1915, a typographical error occurred in
line 3 of sec. 1391. In this publication this section is made to
read:
" 'Section 1391. The respective occupants of adjoining

lands, used and occupied for farming purposes, shall keep and
main- owners of adjoining lands.'
"In place of the words italicized there should have been

printed the words 'and the respective.'
"The question I desire to have answered is whether this

error invalidates the law or a part of this law, and what
course should be pursued to set the matter right."

It was held in Smith v. Hoyt, 14 Wis. 252, that:

"Every verbal omission or inaccuracy in the publication
of a law will not invalidate it if the substance or legal efTccl
is not alTected."

/-'.iL T n wr:.. or:,!
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Criminal Law—Fish and Game—Persons taking fish from
nets guilty of either larceny or embezzlement.

January 12, 1916.

Conservation Commission of Wisconsin.

In your letter of the 10th inst. you state:

"This department has entered into several contracts for
the taking of rough fish from inland waters in accordance
with sec. 62.50, Stats. Some of these fish are being caught by
means of fyke nets. These nets are set in the waters and per
mitted to remain undisturbed for a period of about a week.
At the end of that time said nets are lifted and the fish that
are caught removed.
"The bag ends of the nets arc sealed with leads and wires

somewhat similar to the seals used by the railroad companies
on box cars. When the leads are sealed, the presses punch the
words "Wis. C. C." upon the leads. This was to do away
with the lifting of nets during the absence of our super\dsing
wardens.
"We find in some instances that these seals have been

broken and fish removed. The statutes provide no particular
penalty for such an offense. The state, of course, has an
interest in the fish so removed, as this department receives a
bonus or percentage upon the fish sold.
"If we are able to apprehend the persons breaking these

seals, please advise us as to the proper procedure as to en
forcing some penalty."

If it develops that the party taking fish from the nets of the
state is the contractor, the offense in that case could be prose
cuted under sec. 4418, on the theory that the state has an
interest in the property which is held in custody of the con
tractor and a violation of the trust imposed upon him by con
verting the property to his own use or to the use of another
other than the owner would constitute embezzlement.

If it develops'that the property is taken by a .stranger, the
offense could be prosecuted under sec. 4415, on the theory
that the title of the property was in the state or the con
tractor and the taking of it by a third party fraudulently
and with intent to convert it to his own use or the use of an

other would constitute larceny.
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Constitutional Law—Fish and Game—Statute authorizing
game wardens to make searches constitutional.

January 13, 1916.

Conservation Commission of Wisconsin.

I have your request for opinion under date of the 11th
inst., with which you enclose a copy of a communication
received by you from Conservation Warden Raeth. Your
inquiry, in effect, asks for an opinion as to the authority of a
conservation warden to search, without a warrant, a fishing
boat in Milwaukee Bay, or other waters over which the state
has jurisdiction. It is suggested that in a pending case it is
contended that such a search would be a violation of con

stitutional rights of the owner of the boat or vessel. This is
substantially the same question propounded by your com
mission in the opinion rendered to you under date of August
28, 1915. (Vol. lY, Op. Atty. Gen. p. 711.) That opinion
was rendered under the provisions of sec. 4560a-23, Stats.
1913. This statute has been revised and renumbered as sec.

62.04, Stats. 1915. The statute in its present form expressly
authorizes searches or seizures by a member ofthe stale
conservation commission or a deputy conservation warden
"where he has rea.son to believe" that such search will disclose
a violation of the fish and game laws, excepting that a dwell-
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Legislature—Publication of Laws—Where an error occurs
in the publication of a law by the official state paper, such
law may be republished at any time before the publication
of the volume of laws. The publication of the volume cures
defects.

January 12, 1916.

Hon. John S. Donald,

Secrctarij of State.
In your letter of the 8th inst. you say:

"I call your attention to oh. 618, Laws of 1915, in the pub
lication of which in the official state paper, the Evening Wis
consin, on August 20, 1915, a typographical error occurred in
line 3 of sec. 1391. In this publication this section is made to
read:
" 'Section 1391. The respective occupants of adjoining

lands, used and occupied for farming purposes, shall keep and
main- owners of adjoining lands.'
"In place of the words italicized there should have been

printed the words 'and the respective.'
"The question I desire to have answered is whether this

error invalidates the law or a part of this law, and what
course should be pursued to set the matter right."

It was held in Smith v. Hoyt, 14 Wis. 252, that:

"Every verbal omission or inaccuracy in the publication
of a law will not invalidate it if the substance or legal effect
is not alTected."

In State ex rei Cothern v. Lean, 9 Wis. 254, it was held that
if the public printer fails to comply with the statute by an
immediate publication of a general law in a newspaper at
Madison (then the official paper) he may still give them
effect by publication at any time prior to the publication and
issuing of the bound volumes of the laws, or by publication
therein; but not afterwards. Quoting from the syllabus:

"When the bound volumes of laws have been issued and
distributed among the people pursuant to law I hey have the
rignt to look to these volumes as conlaining all the laws by
which thev are to be governed until the next session of the
legislature."

It is, therefore, my opinion that the publication of the law
in question in correct form as it now appears in the 1915
compilation of the statutes is an official publication and
corrects any irregularities that may have existed in former
publications of the law.
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Constitutional Law—Fish and Game—Statute authorizing
game wardens to make searches constitutional.

January 13, 1910.

Conservation Commission of Wisconsin.
I have your request for opinion under date of the 11th

inst., with which you enclose a copy of a communication
received by you from Conservation Warden Raeth. Your
inquiry, in effect, asks for an opinion as to the authority of a
conservation warden to search, without a warrant, a fishing
boat in Milwaukee Bay, or other waters over which the state
has jurisdiction. It is suggested that in a pending case it is
contended that such a search would be a violation of con

stitutional rights of the owner of the boat or vessel. This is
substantially the same question propounded by your com
mission in the opinion rendered to you under date of August
28, 1915. (Vol. IV, Op. Atty. Gen. p. 711.) That opinion
was rendered under the provisions of sec. 4560a-23, Stats.
1913. This statute has been revised and renumbered as sec.
62.04, Stats. 1915. The statute in its present form expressly
authorizes searches or seizures by a member of the state
conservation commission or a deputy conservation warden
"where he has reason to believe" that such search will disclose
a violation of the fish and game laws, excepting that a dwell
ing house or sealed railway car may not be searched without
a search warrant.

Upon the authorities and reasons set forth in the opinion
previously rendered to you I am of the opinion that the
statute is constitutional. Moreover, I would call your atten
tion to the proposition as held in the case of Ready v. People,
32 Colo. 57, 65-66, quoted in the opinion above referred to
(page 714), to the effect that one on trial charged with a
violation of the criminal law cannot collaterally attack, by
way of defense in such prosecution, the constitutionality of
such a statute. Especially, it seems to me, will the statute
not be open to any such collateral attack in a case where the
result of the search was to disclose that, in fact, the defend
ant was violating the criminal law.
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Railroads—Two Cent Fare—Whether a railroad company
may charge more than two cents per mile depends upon the
amount of its earnings per mile during the preceding calendar
year.

January 13, 1916.
Railroad Commission of Wisconsin.

I have your communication of the 11th inst. in which you
submit a request for opinion upon a question arising under
the provisions of sec. 1798a, Stats., the so-called "Two Cent
Fare Law." This statute reads as follows:

"No corporation operating a railroad in this state, the
gross receipts of which are Or exceed three thousand five
hundred dojlars per mile per annum, shall demand, collect or
receive a greater compensation for the transportation of
persons than two cents per mile; and every such corporation
shall, at its ticket stations within this state, on its lines of
road, sell tickets at a price not to exceed two cents per mile;
but no such corporation shall be compelled to accept a single
fare of less than five cents."

The foregoing statute was originally enacted as ch. 302,
Laws of 1897, and was incorporated in the Statutes of 1898
as sec. 1798a in the same form as at present, except as to the
rate of fare. Under the decision of the supreme court in the
case of C. B. Sc Q. R. Co. v. Railroad Commission, 152 Wis.
654, 663, this statute was impliedly repealed by the enact
ment of ch. 362, Laws of 1905, the Railroad Commission Law,
now sees. 1797-1 to 1797-36, inclusive, Stats.
By ch. 654, Laws of 1907, however, this statute 'was re-

enacted and the rate of fare fixed at two cents a mile.

The statute, in effect, divides the railroad corporations in
this state into two classes, placing in one class those "the
gross receipts of which are or exceed three thousand five
hundred dollars per mile per annum" and in the other class
those whose gross receipts per mile per annum are less than
that sum. The limitation upon the rate of fare of two cents
a mile applies only to railroads in the first class above men
tioned. Your question is, in short, this: What is the period of
time during which the earnings of the railroad shall be taken
as determining whether the railroad is within the class to
which the statute applies?

Bearing in mind the elementary principles of statutory
construction that a statute should be so construed as to give
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efTect to the intention of the legislature which enacted it, and
so that it shall not be absurd in operation or impracticable
of application and enforcement, it seems to me that the
answer to this question is not difTicult. The statute, in its
express terms, deals Avith the rate of gross earnings "per
mile per annum" The use of this language clearly shows that
the legislature intended that the annual business of the rail
road company should be the test, that is, the gross earnings
during the period of one year. It is not reasonable to suppose
that the legislature intended that this statute should apply
or not apply from lime to time according as the gross earn
ings of the railroad fluctuated from day to day, or Aveek to
week, or month to month. Had the legislature entertained
any such purpose it Avould have made the test the rate of
gross earnings per day, per Avcek or per month.
The second phase of the question is as to Avhcther the year

intended by the legislature to be used in determining the
applicability of the laAv should be the calendar year or some
other twelve month period as, for instance, the year ending
June 30th, or the year ending September 30th, or the like.
Of course the legislature intended that the application of the
law should be governed by past earnings. The law would be
impracticable of enforcement if its application were to be
determined by future or even current earnings. Moreover,
the legislature, being presumed to know the statutes and
have them in mind in enacting a laAv, may be fairly said to
have intended that in determining whether the law should
apply or not regard should be had to the earnings of the
railroad during some period of lime for which such earnings
were Avithin the knoAvledge of or ascertainable by the proper
officers of the stale. At the time of the reenactment of this

statute there Avere in force three different statutes providing
for reports of railroad earnings and other statistics to the
railroad commissioner or his successor, the railroad commis

sion. These statutes are sees. 1705, 1797-18 and 1843 of the
present statutes.

Sees. 1795 and 1843 expressly provide that the annual
report therein required shall cover the calendar year ending
December 31st. Sec. 1795 provides for a report to the rail
road commissioner of the items of information therein pro
vided for, and sec. 1843 provides for an annual report to the
stockholders of the information therein prescribed and re-
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quires the railroad company to "file a certified copy thereof
with the railroad commissioner."

From the data required to be furnished under these statutes
together, and perhaps from that required to be furnished
under either of them, it would be possible to ascertain
whether or not the gross earnings of the railroad for the year
covered by the report was more or less than three thousand
five hundred dollars per mile per annum.

Sec. 1797-36, in effect, substitutes the railroad commission
created by the Railroad Commission Law, of which that
section is a part, for the office of railroad commissioner as it
existed under previous statutes, and therefore the reports
previously required to be made to the railroad commissioner
are, by virtue of this section, now required to be made to the
railroad commission.

Sec. 1797-18 does not expressly require a report for any
particular period, and in fact docs not absolutely require
any report at all to be made to the railroad commission.
It simply provides for the making to the railroad commission
of such reports and the furnishing to the commission of such
information as the commisision may require. This section,
moreover, was not in existence at the lime the so-called Two

Cent Fare Law was originally enacted in 1897 or at the time
it was incorporated in the Statutes of 1898. Therefore, the
language of the Two Cent Fare Law used in classifying rail
roads to which that law should apply, according to their
gross earnings "per mile per annum," could certainly not at
that time have had reference to the period of time covered
by any report which the railroad commission might require
under sec. 1797-18.

In my opinion the only reasonable construction to be
placed upon sec. 1798o, in fixing the period of time during
which the railroad earnings should be taken as determining
whether or not that law applies to limit the rate of fare on
railroads, would be the year ending December 3Ist, that
being the only fiscal year expressly provided for in any law
of this state either at the time of the original enactment of
sec. 1798a or since, and the only year expressly designated in
any statute providing for any report to slate officers of an>
information from which it might be ascertained, in a given
case, whether the gross earaings of a railroad were such as
to bring it within the scope of the statute.

16-2
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Elections—Primaries—Effect of presidential primary.
Delegates lo national convention, how nominated.
Prerogatives of presidential electors.

Januarj^ 13, 1916.

Herman C. Schultz, Secy.,
Election Commissioners,

Milwaukee, Wisconsin.

I have your letter of the 7th inst. in which you submit
several questions and request my opinion "either ofTicially or
unofTicially" thereon.
While this office is neither authorized nor required to

furnish legal opinions except to district attorneys and stale
offiicers entitled to the same by law, we endeavor, so far as the
duties of the office will permit, to assist other public officers by
such unofficial advice and suggestions as we may be asked
for and are able to give without prejudice to the official
business of the department. What is said herein must be
understood, of course, to be unofficial and as not intended in

any way to invade the official sphere of the city attorney of
Milwaukee who is, more properly, your legal adviser. Your
questions will be stated and answered in the order in which
you submit them, as follows:

"1. Must a primary be held for the nomination of dele
gates to national conventions?"

No. The nomination of delegates to party national con
ventions is provided for under sec. 5.23, Stats. 1915, which
provides that such nominations

"shall be by nomination jpapers, in the manner provided by
sections 5.05 and 5.07, except that the nomination paper
shall refer to the election to be held on the first Tuesday
of April, in the year in which such candidates are to be voted
for, and except that the nomination papers and ballot for any
delegale may contain a statement of the principles or candi
dates favored by such candidate for delegate, which state
ment shall follow his name and be expressed in not more than
five words, * * *" etc.

Subsec. 2 of this section provides:

"No political party shall be entitled to participate in the
election of delegates unless nomination papers have been
filed with the secretary of slate as provided herein."
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The succeeding section, 5.24, provides and prescribes the
form of ballot for delegates and provides:

"The names of all candidates for delegates for whom
nomination papers prescribed shall have been duly filed
shall be printed thereon."

The effect of these provisions, therefore, is that, first, the
nomination of candidates to stand at the April election for
election as delegates to party national conventions may be
made only by nomination papers; second, that unless the
party has such candidates so nominated it cannot participate
in the April election for candidates; and third, that unless a
candidate is nominated by nomination papers in the manner
prescribed his name will not be printed on the election
ballot.

"2. Is the decision of the majority of the party vote on
president and vice president a binding instruction on the
delegates?"

If you mean by this question, "Is there ah enforcible legal
obligation upon such delegates so chosen to vote for and sup
port the party nomination for president and vice president
the candidates receiving the majority vote of the electors of
the party in the state, under the provisions of subsec. 6, sec.
5.22," the answer is in the negative. There is no legal ma
chinery provided and no punishment prescribed for the pur
pose of compelling delegates chosen to party conventions
under the laws of the state to give effect to the wishes of the
voters of the party as expressed in the election. It is, of
course, and obviously the spirit and purpose of this law to
impose upon the delegates a moral obligation to do so, and
to give formal expression of the party preference for candi
dates for president and vice president in order to enable the
delegates to know the preference of the voters of their party
beyond peradventure of doubt. The party preference being
thus recorded by a public election conducted pursuant to the
provisions of the state law there can be no argument on that
point, and no excuse for delegates in failing to follow the
dictates of the party voters whom they are chosen to rep
resent. There can be no doubt that the vote in the presiden
tial preference election is as much a binding instruction upon
delegates to the party national convention as were the "in-
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structions" imposed upon such delegates by a party state
convention when the delegates were chosen by that body.
If anything, the result of such election should be regarded as
more binding than an "instruction" by a convention because
the vote is an "instruction" directly from the voters and is an
"instruction" authorized and provided for by express
statutory law.

"3. If such majority vote is a binding instruction, will
the effect of said vole be neutralized if the delegate has
stated on his nomination paper, as his principle, the words,
'Uninstructed delegate to national convention'?"

What is said in answer to your second question largely
answers this question. I think it is plainly contrary to the
clear intendment of the statutes that a candidate for delegate
to a national convention might, by printing on his nomina
tion papers "uninstructed delegate" free himself from the
obligation, which the law creates, to represent, if elected, the
express wishes of the voters of his party as indicated in the
presidential preference vote. By providing for such a vole ike
laWy in effect, provides that delegates to parly national conven
tions from this state shall go as "instructed" and not as "unin
structed" delegates, and "instructed" by the vote of the party in
a legally constituted election.

"4. If a delegation to the national convention elected by
the state of Wisconsin should not be admitted and another
delegation be substituted by action of the national conven
tion, would the presidential electors of Wisconsin be bound
by the nominations made at such national convention?"

The presidential electors or the "electoral college," as they
are sometimes called, are provided for under sec. 2, art. II
and under the Twelfth Amendment to the constitution of

the United States. The provisions of the constitution relating
thereto expressly authorize these electors to elect a president
and vice president and clearly indicate that it was the in
tention at the time of the adoption thereof that the electors
should exercise their own best judgment and, in truth and in
fact, elect the president and vice president. These constitu
tional provisions have never been changed since the adoption
of the Twelfth Amendment, and are, of course, "the supreme
law of the land." Legally and constitutionally, therefore, the
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presidential electors are not bound and no law can be enacted
which will bind them to elect a president and vice president
with reference to the nomination of any national convention
or the vote in any popular election.

It is a matter of history, however, that at least since the
adoption of the Twelfth Amendment of the constitution, the
popular election for president and vice president, in each
state, has, by custom and unbroken usage, been regarded as
creating an inviolable obligation upon the presidential elec
tors of that state to cast the electoral vote of the state in the

electoral college for those candidates for president and vice
president receiving the highest popular vote in the state
election. I take it, therefore, that although there is no legal
sanction and, under the federal constitution, can be no law
enforcing upon presidential electors this obligation, the obli
gation would still obtain, notwithstanding such a contin
gency as you suggest. If a majority of the voters of the
state, at a general election, vote to elect for president a
candidate nominated by a national convention, which had,
either unjustly or unlawfully excluded the duly elected
delegation from this state, I think that the presidential elec
tors of this state would, nevertheless, ])e bound by custom,
usage and moral obligation to cast the vote of this state in
Ihe electoral college for said candidate for president.

"5. Can the name of a candidate for the election of
president and vice president be considered by the Wisconsin
presidential electors if such name was not submitted to
popular vote when delegates to the national convention were
elected?"

This question is, in substance, answered by what has been
said above in answer to your question number 4. Constitu
tionally and legally the electors may consider whomsoever
they please. Morally and by long established usage and cus
tom they are bound to cast the electoral vote of the state for
the candidate receiving in the November election the largest
popular vote in this state. This is so regardless of whether
that candidate is one whose name was voted on in the pre
ceding presidential preference election for instruction of the
delegates to the party national convention.
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Public Officers—Term—Salaries—The monthly salary of
circuit judges covers the period from the first Monday of the
month to the first Monday of the succeeding month.

January 14, 1910.

Hon. John S. Donald,
Secretary of Slate.

In your letter of January 11th you state that you have
received from Hon. John Goodland a salary claim amounting
to $456.35; that the judge figures that his salary' for the
month of December amounted to $416.00, being at the rate
of $5,000 a year, and that his term does not expire until the
first Monday in Januarj', which would give him an addi
tional amount of $40.35 for the three days in January. You
have disallowed said amount of $40.35 and inquire whether
you are correct in your position.
Judge Goodland was appointed in August, 1891, for the

unexpired term. He was elected to the regular term in the
fall of 1891 to take office on the first AJonday in January.
In sec. 113.01, Stats., it is provided that the office of every

circuit judge when elected for a full term is the period of six
years and until his successor is elected and qualified, which
term commences with the first Monday of January next
succeeding his election. It also provides that when he is
elected to fill a vacancy such vacancy is the period commenc
ing with the first Monday in June next succeeding such
election and continuing during the residue of the unexpired
full term and until his successor is elected and qualified.
Under subsec. 12, sec. 170, it is provided that the judges of
the circuit court, during their .terms of office commencing
after the first day of July, 1913, shall have a salary of $5500
each. Under sec. 171 it is provided that the salaries provided
for in the preceding section shall be paid at the end of each
month.

Under these provisions the circuit judge is elected for a
full term beginning on the first Monday in January and also
ending on the first Monday in January. A year is, therefore,
the period of time between the first Monday in January to
the succeeding first Monday in January, and a month will
necessarily be the period of time from the first Monday in a
month to the first Monday in the succeeding month. The
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judge's salary, therefore, for the month of December was
1416.00, being at the rate of $5,000 a year. The increase in
salary provided for under siibsec. 12, sec. 170, Stats., does
not affect his term. This salary for the month of December,
however, is to be figured from the first Monday in December
to the succeeding first Monday in January. It therefore
follows that there are no additional days for which the Judge
is entitled to any compensation.

In arriving at this conclusion I am not unmindful of the
provisions of subsec. 10, sec. 4971, that the word "month"
shall be construed to mean a calendar month, unless other

wise expressed, and the word "year" a calendar year unless
otherwise expressed. Under the statutes in question it clearly
appears that the month and year spoken of are the periods
of time as indicated instead of a calendar month or year.
You are therefore advised that the judge's salary for the

month of December is $416.00 and that you are justified in
disallowing the $40.35.

Oil and Oil Impedion—Oil below standard may be mixed
with oil of a higher grade and brought up to standard.
Such mixture must be reinspected.

January 15, 1916.

Hon. B. N. Mohan,

State Supervisor of Inspectors of Illuminating Oils,
Madison, Wisconsin.

In your letter of January 6th you slate:

"On December 9th a car of kerosene consigned to a Mil
waukee oil dealer by a Chicago refinery was rejected by one
of the Milwaukee deputy oil inspectors. This kerosene flashed
at 104° and burned at 124°, the Wisconsin standard being
flash 105° and burn 125°. The refinery then requested that
they be permitted to mix this kerosene with a car of kerosene
which our deputy inspected and found to test flash 114° and
burn 134°, so as to bring the resulting mixture above the
Wisconsin standard. As an opinion given this department on
Jan. 13, 1912, by Attorney General Bancroft, staled that it
was illegal to mix an oil which was below the Wisconsin
standard with an oil having higher tests so as to bring the
mixture- above the standard, the deputy refused their re
quest.
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"The refining company now claim that mixing this oil as
Lhey wished lo do woulcf be manufacturing kerosene as the
various grades of kerosene are made at the refinery in prac
tically the same way and that there is nothing in the oil
inspection law prohibiting the manufacture of kerosene. I
would like your opinion as to whether or not they are right
in their contention.
"In case you decide the refining company had a right to

mix this kerosene as they wished and have the resulting
mixture inspected I would like to know whether the state is
entitled to inspection fees on the number of barrels in the
mixture, it lieing understood that the oil company had al
ready paid inspection fees on both cars as provided by law.
"I would also like to know whether an oil company that

has had a car of oil rejected can add enough uninspected oil
of a higher grade to bring the resulting mixture above the
Wisconsin standard and then have the mixture inspected.
If so, is the stale entitled to inspection fees on the number of
barrels in the mixture or only on the number of barrels which
have been added in order lo bring it up to the required
standard, it being understood that the oil company has
already paid inspection fees on the car of oil which was re
jected, as provided by law."

You refer lo an opinion given by my predecessor to your
predecessor, Hon. Louis F. Meyer, under date of January 13,
1912, published in Opinions of the Attorney General for
1912, at page 704. I cannot agree with that opinion. Sec.
1121/ specifies the standard of oil that can be sold in this
state.

Sec. 1421(/ provides that, in ca.se the oil, upon inspection,
is rejected, it shall be so marked upon the container.

Sec. 1421(' provides a penalty for the sale of rejected oil.
Any oil Avhich has been so rejected cannot be legally sold in
the condition it was in at the time it was rejected. There is
nothing in the law that prevents the remixing of the oil and
thus improving it in such a way that it will comply with the
standard set for oil in Wisconsin.

When the oil so tested and found below standard has been

mixed with a higher grade of oil or refined or changed in any
respect, it must again be submitted to the department of oil
inspection and found by them lo be of a proper standard
before it can be legally sold.
There is nothing in the law to prevent the owner of the oil

from mixing uninspected oil with the oil that has been in-
spected and found below the test, provided, however, that
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afler any change of mixlure it miisL be again submitted and
passed upon by Ihe oil inspecting department in all cases
before it can be sold, regardless of the standard of the com
ponent parts of the mixture for the reason that it constitutes
a new mixture and that mixlure must be tested before sale.

The fees for testing the new mixture can be charged by the
inspector, regardless of a former inspection of the component
parts of the mixture and the fees can be charged upon the
same basis as though it were an original inspection.

Loans from ihe Tnisl Funds—School District Meeting—
How special meeting to borrow money in town free high
school district should be called.

January 16, 1916.

Hon. W. H. Bennett, Chief Clerk,
Land Department.

In re Application of Town High School of the Town of
Melrosc and Village of Melrose, in Jackson County,
for a Loan of $10,000 from the State Trust Funds.

It appears that this is a town free high school district.
Sec. 495a reads as follows:

"The electors of any town organized as a town free high
school district are authorized at any annual town meeting or
special town meeting, regularly called, to levy a tax upon the
real and personal properly of said town free high school
district for the purpose of purchasing a site, erecting a
suitable school building thereon and furnishing said building
with the necessary furniture, heating and ventilating appar
atus."

The special school meeting which authorized this applica
tion was called under sec. 427, whereas it should have been
called under sees. 788 and 789, as amended by sec. 34, ch.
385, Laws of 1915. It is clear, therefore, that the special
school meeting held in said district on the 15th day of Decem
ber, 1915, was illegally called and has no authority to author
ize this application and no authority to levy a tax foi- the
purpose of repaying the money which the district authorized
the board to borrow. For these reasons I am unable to ap
prove the said application.
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January 21, 1916.

A. J, Webb,

School District Clerk,
Melrose, Wis.

In re Application of Town Free High School, Town of
Melrose, for a loan of $10,000 from the State Trust
Funds.

In answer to your letter of the 19th inst. and supple
menting my opinion to Hon. W. H. Bennett, chief clerk of
the land office, under date of January 10, I wish to say the
following:

It is to be regretted that you were misled by the blank forms
sent you by the state superintendent or by the chief clerk of
the commissioners of public lands. These blanks were pre
pared expressly for the use of ordinary common school
districts. It Is possible that you failed to call attention that
your sciiool organization is a town free higli school, or, if you
did, that this designation was passed unnoticed. Neither Mr.
Gary, the state superintendent of public instruction, nor
Mr. Bennett, the chief clerk of the commissioners of public
lands, can be expected to be familiar with (he particular
organization of each and every school district in the state.

In order to make myself clear I will quote from your
letter of December 24th last:

"The exact name of our school is the Melrose free town
ship high school. The village of Melrose is an incorporated
village in the town of Melrose. The building is to be located
in the village. Our high school is supported by both the town
and the village and has no connection with any district
school. The high school was organized in 1907 under the
township system, sec. 1, ch. 253, Laws of 1901; sec. 492a,
Stats. This special township high school meeting was called
under sec. 427, Slats."

After receiving the aforesaid letter I examined the files in
the office of the stale superintendent of public instruction
and I came to the conclusion that your free high school was
created by a vote of the town electors under sec. 490, and
that the district thereby became, and in the certified copy
of the proceedings it is so designated, a town free high school.
I am satisfied that the incorporation of the village of Melrose
did not work any change in your school organization.
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Sec. 491 reads in part as follows:

"The creation of a new town or incorporation of a village
out of territcry included in a free high school district shall
not dissolve nor otherwise affect such district, but such towns
or town and village shall thereafter constitute a joint high
school district."

My conclusion is further supported by the following quota
tion from subscc. 2, sec. 422:

"Be it also provided that the incorporation of a village or
a city within the boundaries of any school district shall not
affect the organization or in any way disturb the rigtds and
privileges of such district, except that such district shall
thereafter be known as a joint district."

From the above citations it seems clear that your town
free high school district automatically became a joint to^^^l
free high school district of the town and village of Melrose
and that, as such, the proceedings authorizing the said
school district to boiTOw money from the state trust funds
must be iiad by the electors of the town and village at an
annual or special town meeting, regularly called, as pro
vided by sec. 495rt, which reads as follows:

"The electors of any town organized as a town free high
school district are authorized at any annual lown meeting or
special town meeting, regularly called, to levy a tax upon the
real and j)ersonal property of said town free high school
district, for the purpose of purchasing a site, erecting a suit
able school building thereon and furnishing said building
with the necessary furniture and heating and ventilating
apparatus."

Special town meetings are authorized under sec. 788, as
amended by sec. 34, eh. 385, Laws of 1915, "on a request
being made to the town clerk, in writing, signed by twelve
qualified voters of such town, specifying in such request the
purposes for which such meeting is to be held."
Under sec. 789, as amended by sec. 34, ch. 385, Laws of

1915, it is provided as follows:

"The town clerk with whom any such request shall be
levied shall record the same and immediately cause notices
to be posted up in three of the most public places of the
town, giving at least three weeks' and not more than four
weeks' notice of such meeting. Such notices shall specify
particularly the purposes for which such meeting is to be
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held, and if there be a newspaper printed in such town he
shall publish a copy of such notice therein at least five days
before the time appointed for such meeting."

Sec. 793 provides:

"That the town clerk shall be clerk of such town meeting
and keep faithful minutes of the proceedings."

All proceedings of said special town meeting relating to the
authorization of loans for the purpose of aiding in the erection
of a schoolhouse should conform to sec. 475, as amended by
ch. 226, Laws of 1915.

When it comes to the election of officers of your district,
they should be elected at the annual town meeting and
village election in the manner prescribed by sec. 492.

If you are correct in your claim that your school district
constitutes a township free high school district, then the pro
ceedings for authorizing the loan should have been submitted
to the electors of the town at an annual town meeting or at a
special town election called and held in the manner provided
by law according to sec. 262a. Of course the proceedings for
calling a special town meeting are the same as outlined above.

I have gone over the entire record of this application
and have given the school laws a thorough examination.
I trust that I have made it clear to you and to all others
interested that the proceedings authorizing this application
were not taken according to law and that my opinion here
tofore given to the chief clerk of the land department, under
date of January 16, 1916, must stand.

Education—Public OJficcrs—County Board of Education—
Powers of county board of- education with reference to
changing boundaries of school districts.

January 17, 1916.
Mark Catlin,

District Attorncyy
Appleton, Wisconsin.

In your letter of the 12th inst. you submit an appeal by
joint school district No. 8, towns of Freedom and Kaukauna,
Outagamie county, from the decision of the town board of
the town of Freedom, in determining the apportionment of
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money due lo the districl from district No. 4 of the town of
Freedom, and you state:

"I am enclosing herewith lo you a petition which has been
filed with the committee on common schools of Outagamie
county, Wisconsin, and my question to you is whether the
common schools have power to act in such a mattir, and if
they have, how can they enforce any decision tlud they
make? It seems to me that, under subsec. 9, ch. 704, as
created by ch. 531, Laws of 1915, the jurisdiction of the
commitlce on common schools is limited to an appellate
jurisdiction wherever the question is the creating, dissolv
ing, altering or consolidating of a school district, and that
is practically all of the power that they have."

In answer I would say that sec. 704, Stats., which creates
the committee on common schools in each county, provides,
in part:

•'The chairman of the county board of supervisors * * *
shall appoint three persons to act as a committee on common
schools for (he creation, dissohition or consoUdaiion of school
districts or alteration of school dislricl boundaries and appoint
ment of supervising teachers provided for in subsection 10 of
section 698."

It is quite clear from the statute creating the committee on
common schools that it did not contemplate any appellate
jurisdiction with respect to valuations found by town au
thorities.

In subsec. 9, sec. 704, Stats., is the following:

"Any person feeling himself aggrieved at the action of
any town board, village board of trustees, or city councils, in
creating, dissolving or consolidating of school districts, or
altering school district boundaries, or in refusing to create,
dissolve or consolidate school districts or alter school district
boundaries, may appeal to the committee on common
schools, which shall try the appeal in the manner within the
time and with the same result as in case of trial on appeal to
the state superintendent."

It appears from the above quoted portion of the statues
that only certain specified matters in creating, dissolving or
consolidating school districts or altering their boundaries,
or refusing to do so, come within the appellate jurisdiction
of the committee on common schools. It is, therefore, my
opinion that they have no jurisdiction of the subject matter
of this appeal submitted by you.
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Criminal Law—Courts—A court can not remit a fine, nor can
one not of record suspend sentence or stay execution thereof.

January 17, 1916.
M. E. Dillon,

District Attorney,
Ashland, Wisconsin.

In your letter of the 15th you state thai your municipal
court is created by ch. 241, Laws of 1893, and that its powers
are practically the same as those of justices of the peace;
that the municipal judge has very often taken it upon him
self to fine a defendant and then remit the fine or suspend
sentence; that you are unable to find authority for this
kind of a proceeding. You ask for my opinion as to whether
or not the municipal court has power to suspend sentence
in criminal matters.

Art. I, sec. 5, Wis. Const., vests the executive power of
the state in the governor. Sec. 6 of the same article provides
that the governor shall have power to grant reprieves,
commutations and pardons, after conviction, for all offenses
except treason and cases of impeachment, upon such con
ditions and with such restrictions and limitations as he may
think proper.
In the case of In re Webb, 89 Wis. 354, our supreme court

held that the circuit court has no power, after a sentence
has been pronounced in a criminal case, to suspend in
definitely the execution of such sentence. Among other
things the court said:

"After the defendant had been convicted and the sentence
of tue law in legal and proper form had been pronounced
against him, it is difTieult to understand upon what principle
the court could further interfere in the premises. The right of
the court, for cause, within the exorcise of a reasonable dis
cretion, to postpone sentence or suspend sentence, as it is
said, seems to be clear; but we think, both upon principle and
authority, its right to suspend the execution of the sentence
after it has been pronounced cannot be sustained, except as
incident to a review of the case upon a writ of error, or upon
other well established legal grounds. After sentence given,
the matter within these limits would seem to be wholly within
the hands of the executive officers of the law. The sole power
is vested in the governor 'to grant reprieves, commutations
and pardons after conviction, for all offenses except treason
and cases of impeachment, upon such conditions and with
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such restrictions and limit aliens as he may think proper.'
Const., art. V, sec. 6. And the action of the court in the
premises, after it had regularly pronounced the punishment
provided by law for the offense in question, is clearly ob
noxious to the objection that it is an attempted exercise of
power, not judicial, but vested in the executive. When the
sentence was pronounced the defendant was in custody; and
it became co inslanli his duty to pay his line, and, for failure
to do so the term of his imprisonment at once began."

The Encyclopaedia of Law states the rule as follows:

"The courts cannot, as a rule, remit lines which have been
lawfully and finally imposed, as this would be a usurpation
of executive functions." 13 Am. & Eng. Ency. ofLaw, (2d
ed.) 71.

See also the following cases: In re Mullee, 7 Blatch. (U. S.)
23; 17 Fed. Gas. 968 ̂(No. 9911); Luckey ik Stale, 14 Tex.
400; State v. Voss, 80 la. 467, 45 N. W. 898, 8 L. R. A. 767;
State V. Abbott, (S. C.) 70 S. E. 6, 33 L. R. A. (N. S.) 112,
and note. Butte A: Boston Consolidated Mining Co. v. Mon
tana Ore P. Co., 158 Fed. m-Neal v. State, 42 L. R. A. 190,
104 Ga. 256, 30 S. E. 918.
One of my predecessors held that a justice of the peace

has no authority to remit a fine that had been legally im
posed. Biennial Report & Opinions of Attorney General
1908, p. 278.

In my opinion a justice of the. peace, or a municipal judge
having the same powers as a justice of the peace, has no
power or authority to remit a fine legally imposed. This
opinion is strengthened by a consideration of the following
sections of the statutes, 4633, 4759, 4762, 4764, 4772.

Sees. 4734a and 4734^ authorize courts of record, under
certain circumstances, to suspend judgment or sta^^ the exe
cution thereof in criminal cases. Without passing upon the
validity of such statutes, in view of the constitutional pro
visions relating to pardons and reprieves, they do not pur
port to authorize any court other than a court of record to
suspend sentence.
The former municipal court of Ashland county was a

court of record with a seal and a clerk. State ex ret. Le Claire
V. Wright, 80 Wis. 648. So far as I have been able to dis
cover the present municipal court of Ashland county has no
seal. It has a clerk whose duty it is to make and keep the
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records of the court. It is essential to a court of record that

it have both a clerk and a seal. J. C. Lewis Co. v. Adamski,
laiWis. 311.

It is therefore my opinion that the municipal judge of
Ashland county has no power to suspend the execution of a
sentence once legally pronounced, nor to remit a fine once
legally imposed.

Public IJcallh—Physicians—Mow burial permit obtained
in case of accidental death or death where there was no

attending physician.

January 19, 1916.
Sam BurM,

District Attorney,
Monroe, Wisconsin.

In your communication of January 15th you state that
«jne D called Dr. C. to attend his five months old child; that
when the doctor reached D's place, the child was dead;
that from the circumstances surrounding the death of said
child there was no reason to believe that murder or man
slaughter had been committed.
You stale further that Dr. C refused to sign the death

certificate, and you ask if a physician so requested to sign
a death certificate refuses to do so, how can he be compelled
to sign? Also, how can a certificate of death be obtained
to permit burial of the body?

Sec. 1022-38 provides;

"In case of death without the attendance of a physician,
or if the certificate of the attending physician cannot be
obtained early enough for the purpose, any physician em
ployed for the purpose shall upon the request of the local
registrar or his deputy, make such certificate as is required
of the attending physician."

Sec. 1022-39 provides:

"When a physician cannot be obtained early enough and
only in such ccise, the local registrar is authorized to insert
the facts relative to the cause of death, from the statements
of relatives or other competent persons, and the permit for
burial shall be issued upon such information."
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It has never been the practice to compel a physician to
sign such a certificate when he refuses to do so. The safest
practice is to report the case to the district attorney, who
can then order an inquest if he deems it necessary; and in
those cases where he believes an inquest is not necessary he
can so inform the registrar, who can then insert the facts
relative to the cause of death, such facts being obtained from
relatives and other competent persons. Permit for burial can
then be issued. This he is authorized to do under sec. 1022-39

wlicn he cannot get a permit from a physician in time for
burial.

Fish and Game—Criminal Law—Fines—One-third of the

fine to which informers in game law prosecutions are entitled
should be paid by justice and not remitted to county
treasurer.

January 19, 1916.

Conservation Commission of Wisconsin.

I have your communication of January 18th, together
with the letter to the state treasurer by H. C. Norris,
county treasurer of Walworth county, accompanying the
same, which inquiry you have submitted for my official
opinion.
Mr. Norris asks how he will be able to secure payment to

the county treasury of one-third of the fines paid by justices
or magistrates to informers.

In answer will say that one-third of the fines paid to in
formers is not to be paid into the county treasury, but that
under sec. 4567m, Stats., (ch. 525, Laws of 1909) one-third
of the fines imposed and collected under the fish and game
laws shall be paid by the magistrate to the person inform
ing of the offense, and prosecuting the offender to convic
tion. The county treasurer has nothing whatever to do with
this one-third of the fine, as it is paid direct by the magistrate
to the informer. The two-thirds remaining, however, must
be paid under subd. (5), sec. 715, Stats., to the state treasurer
at the time he is required by law to pay the state taxes.
He must enclose therewith a particular statement, verified
by his affidavit attached thereto, of all moneys received by
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him during Ihe preceding year which are payable to the state
treasurer for lines, etc.

The provision in said sec. 4567m that one-third of such
fines should be retained by the county has been declared
unconstitutional by our supreme court in Slate ex rcL John
son V. Maurer, 159 Wis. 653.

It therefore follows that the two-thirds remaining after
paying one-third to the informer must be paid into the state
treasury to become part of the school fund.

Sec. 4567m was renumbered and reenactcd in ch. 594,
Laws of 1915, as subsec. 5, sec. 4562(/.

County Board—Parliamentary Practice—When motion to
reconsider may be made.
When too late to reconsider, motion should be to rescind.

January 19, 1916.
M. E. Davis,

District Attorney,
Green Bay, Wisconsin.

In your letter of the 18th you state that the Brown county
board of supervisors met January 15th to consider the
question of bonding the county for $650,000 for the purpose
of laying concrete highways in the county; that under my
opinion of December 14, 1915,*'I advised that there were
two methods of issuing county bonds for this purpose:
one under subd. (3), sec. 658, Stats., which permits the bond
issue to be authorized by vote of the county board, and the
other under sec. 697-67, Stats., under which bonds are to

be issued after a favorable vote by the electors; that a resolu
tion was offered by the road and bridge committee that this
bond issue be authorized; that an amendment was then

offered to submit the question of whether or not the county
should be bonded for this purpose to the electors at the
coming spring election; that the amendment was adopted
and no vote was taken on the original resolution; that the
board then adjourned; that thereafter a number of members
of the board got together and signed a call for a special meet-

*Vol. IV, Op. Att'y. Gen. p. 1083.
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ing to be held January 25th for the purpose of reconsidering
said action.

You ask if, after the board has elected to proceed by sub
mitting the question to the people to vote, and it has been
so submitted by their resolution, it will be possible for the
board at their meeting, January 25th, to reconsider their
action, and to deprive the people of the right to vote on
this question, according to their resolution and to pass the
resolution for the bond issue without the people getting a
chance to vote on it?

You state that the amendment was adopted and no vote
was taken on the original resolution. If I correctly under
stand your statement, a motion or resolution was offered
and then an amendment was offered to the resolution; that
the amendment was voted on and adopted, but that no
vote was taken upon the original resolution as amended.
I should have very serious doubts as to whether or not such
resolution did submit the question to the people. Correct
parliamentary practice would require a vote upon the resolu
tion as amended, and not upon merely the adoption of the
amendment. That, however, is not the question that you
ask and I can readily see, without stopping to look the ques
tion up, that, if the election was in fact held, a court might
give effect to the action of the voters at such election.
Some of the authorities on parliamentary law say that,

where there is no special rule on the subject, a motion to
reconsider may be made at any time or by any member pre
cisely like any other motion and subject to no other rules.
Cushing's Parliamentary Law, sec. 1266, p. 506; Haines'
Parliamentary Law, p. 65, ci seq., and p. 143.
Of course, if the county board has any rule as to the time

within which a motion to reconsider must be made, that

rule would govern. WapleS' Handbook of Parliamentary
Practice, 165.

Other authorities hold that the motion to reconsider must

be made during the day of the vote sought to be recon
sidered. 13 Modern American Law, p. 438; Reed's Parlia
mentary Rules, sec. 205, p. 151; Spofford, Practical Manual
of Parliamentary Rules, p. 137.
Some of these authorities state that in the United States

house of representatives the motion to reconsider is limited
by rule to the same or to the succeeding day and that such
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is the general rule in the state legislatures. In the senate
the rule requires such motion to be made within two days
after the vote sought to be reconsidered. Reed's Parlia
mentary Rules, sec. 206; SpolTord, Practical Manual of
Parliamentary Rules, p. 137.

Still others lay down a general rule that the motion must
be made on the same or on a succeeding day. Robert's
Rules of Order, 73, 184; Stevens, Law of Assemblies, 214.
From these authorities it would seem to me that it is now

too late for the county board to reconsider the vote taken
at the meeting in January, unless the rules of the board itself
permit a motion for reconsideration at the next succeeding
session of the county board after the vote sought to be
renewed.

"When too late, the only remedy is to 'rescind' the original
main motion, as it was adopted; or to renew it, if lost."
Stevens, Law of Assemblies, 214.

"Where a county board * * * exercises functions which arc
administrative or ministerial in their nature and \yhich per
tain to the ordinary county business, and the exercise of such
functions is not restricted as lo time and manner, it may
modify or repeal its action." 11 Cyc. 403.

Acts done in a legislative capacity, may be rescinded at a
subsequent term if no vested rights have intervened. Com
monwealth V. Beauchamp, 136 Ky. 227, 124 S. W. 284.
The appropriation of money to build bridges by the county

board is not a judicial act and may be set aside at a subse
quent term of the board unless individual rights have become
involved. Critienden County Court v. Shanks, 88 Ky. 475,
11 S. W. 468,11 Ky. Law Rep. 8.
The same is true as to an appropriation to build a court

house. Craig v. Griffin, 107 Ark. 208,154 S. W. 945.
Under sec. 669, Stats, the county board has the same

power at any legal meeting, including a special meeting, that
it has at a regular meeting.
By sec. 22, art. IV, Const., the legislature is authorized to

confer upon county boards such powers of a local, legislative
and administrative character as they shall from time to time
prescribe. The county board is a corporate body, with per
petual succession, and, although new persons are elected to
compose the board each year, it is the same board that con
tinues from year to year. Perry v. State, 9 Wis. 19, 22.
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Our supreme court seems to have recognized the power of
the county board to rescind action taken at a former meeting.
State ex rel. Williams v. Sawyer Co., 140 Wis. 634, 641.

It is true that in that particular case the court held that
a county board had no power to rescind the action in adopt
ing a law which was to go into effect as to any particular
county only upon a favorable vote by the county board; that
because as to that subject the county board had no power to
legislate, but merely had the power to determine whether or
not the law should go into effect in that county, and, having
once determined that it should go into effect, it had ex
hausted its authority in that respect.

It is my opinion that the county board has authority at its
meeting to be held Januaiy 25th to rescind the action here
tofore taken. There is nothing in the provisions of either
sec. 658 or sec. 697-67 which seems to indicate that the

action taken by the county board thereunder is anything
other or different in respect to its finality than the determina
tion upon other questions by the county board. In all other
matters to be determined by the board it has the power of
repealing or rescinding its former action at any time before
rights have become vested under such action. I see no
reason why the rule should be any different upon this ques
tion.

Indigent, etc.—Municipal Corporations—How aid furnished
transient indigent by municipality may be recovered.

January 19, 1916.

J. C. Ticknor,
District Attorney,

Menomonie, Wis.
In your letter of January' 13th you stale that a certain per

son was found ill in the city of Menomonie, without any
means to take care of himself; that he was taken care of by
the city; that he claims to be a resident of another town in the
same county; that the proper city authorities filed with the
county clerk a notice of the aid given; and that the county
clerk claims notice should not have been filed with him as the

county has noway of recovering from the town in which this
person claims residence.
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You inquire whether it was proper for the city authorities
who were called upon to relieve such sick person to give the
notice to the county clerk, or whether the notice should be
given to the town ofiicers in which the man in question had a
legal settlement?
This question is answered by the provisions in sec. 1512,

Wis. Stats. Said section provides that expenses incurred, as
set forth in your letter, shall be a charge against the county.
The account therefor shall be audited by the county board
and paid out of the county treasury, and to be by said county
recovered of the town, city or village in which such person so
relieved has a legal settlement, unless the county has adopted
the county system of taking care of its poor.
The county clerk should notify the town ofTicers of the

facts, and then file a claim with the town board. If the claim
is not allowed and paid to the county, then an action may be
brought in the name of the county against said town. Such
an action is recorded in our supreme court reports. See
Portage Co. v. Town of Neshkoro, 109 Wis. 520.

Contagious cases come under the same rule, but the quar
antine is made by municipality under sec. 1416-17.

Taxation—Municipal Corporations—School District—Re
medy where indebtedness of a joint school district levied on
tax roll is entirely on tiiat portion of the district lying in one
municipality.

January 20, 1916.
L. H. Mead,

District Attorney,
Shell Lake, Wis.

I have your letter of the 15th inst., relating to the trouble
in the town of Minong growing out of the collection of an
installment due on indebtedness of a school district in said
town to the state trust funds. I have learned from the
records in the secretary of state's ofTice that the district
referred to is known as school district No. 1 of the town of
Minong. In substance, your letter states the facts as fol
lows:

The district is indebted to the state on account of loans
from the state trust funds, and there will be due on said loan
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about $600 for principal and interest to be collected with the
1915 tax. The sccretaiy of state duly certified to the county
clerk of Washburn county the proper amount to be levied
upon said school district in said town. The county clerk, in
turn, included the amount due from such school district in his

apportionment of the state taxes to the clerk of the town of
Minong. In April, 1915, a portion of the territory of said
district became an incorporated village, the village of Min
ong. The town clerk, upon receiving said apportionment,
spread the whole of said levy of $600 on the taxable property
of the said school district lying outside of the village of Min
ong, and no part of this indebtedness was levied against the
taxable property of said district lying within said village.
Your questions are stated as follows:

"Was it the duty of the town clerk to apportion the amount
reported from the county clerk and then report to the vil
lage c'erk of the village of Minong its apportioned amount
of the amount due to the state, retaining for his roll the pro
portionate amount that should be raised by the school
district remaining in the town?
"If no such authority was ever given him or thai duty

devolved upon him, what would be the remedy of the tax
payers living in the district?"

The incorporation of said village automatically changed
the school district to a joint school district (see subsec. 2,
sec. 422). Had the attention of the secretary of state been
called to this situation he would have insisted upon a report
of the valuation of the taxable property in each part of the
district from the respective town and village clerks, and it
would then become his duly to apportion the amount to be
levied upon each part of the district and certify the sum to
the county clerk, and the county clerk, in turn, would have
certified the amount to be collected in each part of said dis
trict to the respective town and village clerks therein, all
as per sec. 263.
The county clerk of Washburn county should have dis

covered the omission of the secretary of state to make this
apportionment between the new village and that part of
the district in the town, and should have immediately
called the attention of the secretary of slate to said omis
sion. This would have saved the difricuities which have now

arisen.
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I know of no statute under which this precise situation can
now be corrected. I have no doubt the collection of taxes

has been going on in both the town and village of Minong,
and the respective treasurers thereof have received and re
ceipted for most all the taxes levied against the property in
their respective localities.
In answer to your first question, it is my opinion that it

was not the duty of the town clerk to apportion the amount
certified by the county clerk and report to the village clerk
of the village of Minong its proportionate amount of the
amount due the state on this particular levy. I can find no
law giving to the town clerk such authority and no such duty
devolved upon him. The town clerk seems to have taken
it for granted that the county clerk's apportionment was
correct and that the amount certified to him should be spread
upon the taxable property of said district lying within his
town. He may have assumed that the county clerk certified
to the village clerk of the village of Minong its proportionate
share of said tax. Of course, if the town clerk was apprised
of the error, he would have saved considerable trouble by
calling the attention of the county clerk thereto.

In answer to the second question, I have this to say: A
regrettable error has been made and the taxpayers in the
district outside of the village limits are paying an unjust
share of the tax. They have, of course, a legal remedy,
but it seems to me that, under sec. 1155, Stats., these tax
payers will be able to have the excess tax paid by them re
funded without any litigation.

Sec. 1155 reads as follows:

"If any person, within two years after the payment of any
stale or county tax by h'm, can satisfactorily show to the
county board that the same was improperly assessed, or was
paid by mistake when it was not justly chargeable, Lhe said
board shall order the same to be repaid by the county
treasurer; and if the taxes so refunded, or any portion thereof,
be properly chargeable to any town, city or village, it shall
be so charged."

The injured taxpayer may, therefore, present his claim for
the excessive portion of the tax to the county board of
Washburn county, and the board may order the same paid
by the county treasurer, and charge the amount so refunded
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to the village of Minong, to be collected in the next year's
tax levy. This provides a certain and a speedy remedy with
out the expense of a lawsuit.. As the district attorney of
your county, you are in position to assist these taxpayers in
recovering the amount of the refund to which they are
entitled.

Public Officers — Counli/ Treasurer — Fees — Taxation—
County treasurer may not deduct 2% of inheritance taxes
due the state.

January 21, 1916.

Harry Sal^thoff,

District Attorney,
Madison, Wisconsin.

You have asked my opinion as to whether the county
treasurer shall retain two per cent of the inheritance tax
paid into his otTice for the state.

Sec. 1087-20 provides:

"The county treasurer shall retain for the use of the
county, out of all taxes paid and accounted for by him each
year under sections 1087-1 to 1087-24, inclusive, seven and
one-half per cent on all sums so collected by or paid to said
treasurer."

And sec. 1087-23 provides:

"All taxes levied and collected under sections 1087-1 to
1087-24, inclusive, less any expenses of collection, the per
centage to be retained by the county, and the deduction
authorized under sections 1087-1 to 1087-24, inclusive, shall
be paid into the treasury of the state for the use of the state,
and shall be applicable to the expenses of the state govern
ment and to such other purposes as the Icgis alure may by
law direct."

It will thus be seen that the legislature intended the full
amount of inheritance tax to be paid into the state treasury
except such sums as the Inheritance Tax Law itself specifi
cally provides may be deducted. As these sections deal
specifically with this subject, they will prevail over the
general provision contained in sec. 719 that:

"The county treasurer shall retain two per cent for fees in
receiving and paying into the state treasury all moneys re-
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ceived by him payable lo the stale treasurer, except state
taxes," if there be a conflict between the two.

But in my opinion there is no conflict. These inheritance
taxes are state taxes and the deduction of two per cent
would not be authorized by sec. 719 in any event.
My predecessor ruled similarly with reference to the

teachers retirement fund in an opinion to be found at page
462, Vol. I, Opinions of Attorney General, Bancroft-
Owen.

Public OJficcrs — Deputy Sheriff — Salaries — Counlics—
Salary' of deputy sheriff may be changed at any time.

January 21, 1916.
A. L. Stengel,

Dislricl Allornei},
Fort Atkinson, Wis.

I have your letter of the 13th inst. reading as follows:

"The sheriff's office in Jefferson county is under the salary
system. In 1913 the salaries of the sheriff and the undcr-
shcriffs were fixed by the county board. In 1915, the county
board again fixed the salaries and in some insiances the sal
ary fixed for the deputy sherilfs was lower than that fixed in
1913. Would the salary fixed in 1913 govern with the
deputy sheriffs for the year 1916?
"Th3 salary of the deputy register of deeds was also fixed

by the 1915 session ot the county board at S600. In 1913,
Ihc salary fixed was $540. Our deputy register of deeds is a
clerk in the office and is on diuy at all times doing clerical
work. Will she be entitled to the $600 during the year
1916?"

As I understand the first paragraph, the present sheriff
went into office on the 1st day of January, 1915. His
salary had been duly fixed by a resolution of your county
board passed at its regular November, 1913, session, pur
suant to that part of sec. 694a, Stats. 1913, which reads as
follows:

"The county board of such county shall thereafter, at
their annual meeting preceding the election of the sheriff,
fix the amounts of the salaries of the sheriff to be elected and
his undersheriff and his deputies and the number of the
deputies for the term."
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In June, 1915, ch. 242, Laws of 1915, went into effect.

In terms it repealed all of said sec. 694a, but in fact said
chapter revised and consolidated all the laws relating to
the salaries of county ofTicers and incorporated a part of
said sec. 694a in the amendments to sec. 694.

It is a well settled rule of statutory construction that a
reenactment in essentially the same words of the provi
sions of a law which is by said act repealed is to be construed
as a continuation of the old law. See Fullerton v. Spring,
3 Wis. 667; Hurley v. 7'c.xas, 20 Wis. 634; Cramer v. Mil
waukee, 18 Wis. 257; State v. Gumher, 37 Wis. 298; Scheftels
IK Tabert, 46 Wis. 439; State ex rel. Farrcll v. Howe, 95 Wis.
530; Golonbieski v. State, 101 Wis. 333.

According to sees. 694 and 694a as they stood in 1913, the
sheriff, being an elective county officer and being entitled
to receive a salary out of the county treasury, his salaiy,
thus fixed by the county board in 1913, could not be increased
or diminished during his term of office; and the salaries then
fixed for his undersheriff and his deputy sheriffs would have
constituted the salaries of such undersheriff and deputies
for the term of the sheriff, which will expire January 1,
1917, provided the legislature had not changed the law.
Subd. (b), subsec. (4), sec. 694, as created by ch. 242,

Laws of 1915, provides in part as follows:

"The board may at any time fix or change the number of
deputies, clerks and assistants that may be appointed by any
county officer, and fix or change the annual salary of each
such appointee."

Under the law just quoted it is clear that a county board
has a right to lower the annual salary of deputy sheriffs
any time. I must hold, therefore, in answer to your first
question, that the deputy sheriffs in your county are not
entitled to the salaiy as fixed by the board in 1913, but arc
entitled only to the salary' fixed by the board in accordance
with its resolution adopted in 1915.
The provision of the law above quoted is also a complete

answer to your second proposition, and, accordingly, it is
my opinion that the deputy register of deeds is entitled to
salary' of §600 during the year 1916, that being the amount

fixed by the county board at its 1915 session.
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Public Printing—Statutes—Who entitled to statutes.

January 24, 1916.
Hon. M. F. Blumenfeld,

Superintendent of Public Properig.
I have your communication of the 20th inst., in which

you state that you have been requested to supply copies of
laws and statutes to several boards and commissions, such
as the board of medical examiners, horticultural society and
the histoiy commission, of which Mr. Estabrook is chairman,
and, as you are in doubt as to whether you have the right to
furnish these books at public expense, you ask for my
opinion in the matter.
Under par. (a), subd. (6), sec. 20.84, you arc directed in

the distribution of public documents to furnish a copy of
the Wisconsin statutes to each state officer. In sec. 20.83

we find the following provision:

"Every .direction in sections 20.84 and 20.85 to distribute
any public printing to state officers or to each slate oflicer
without other limitations, means those holding at the time
when tlie printing regularly should issue, and includes the
governor * * * every officer required to report in writing
lo the governor or to the legislature; and every chairman or
president of a stale lioard or commission."

The Wisconsin state board of medical examiners is ex

pressly designated as a state board in the statutes, and is re
quired to make a report to the governor under sec. 1435c.
Such board is therefore entitled to a copy of the Wisconsin
statutes under the express provisions of sees. 20.83 and 20.84.
The Wisconsin state horticultural society is a body cor

porate and is created under sec. 1459, Stats. The secretary
of such society is required to make a report to the governor
under sec. 1459a, but there are no duties prescribed for such
secretary which would make him a public officer. He is
simply an officer of said corporation and is required to make a
report lo the governor of the transactions of the same.
Nearly all private corporations are required by statute to
make reports to certain state officers. That does not make
them public officers. You will note that only officers who
are required to make a report to the governor are entitled
to the statutes. A private person or an officer of a corpora
tion who is not a public officer will not be entitled to a copy
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of the statutes although he is required to make a report to
the governor. You are therefore advised that neither the
horticultural society nor its secretary is entitled to a copy
of the Wisconsin statutes.

The Wisconsin history commission is designated, in the
statute, as a commission and therefore comes within the
express terms of the statute, for you are required to furnish
a copy of the statutes to the chairman of every state board
or commission. It might be argued that said Wisconsin his
tory commission has been terminated by sec. 172-48 (ch.
772, sec. 64, Laws of 1913). As this section provides that
the state historical society shall, after the work of the Wis
consin history' commission, now being done, is completed,
and on and after December 31, 1914, exercise all the powers,
duties and functions now exercised by such history commis
sion, and as the work of said commission has not yet term
inated, as is evident from the provisions of chs. 491 and 593,
Laws of 1915, you are advised that the chairman of said
commission is entitled to a copy of the statutes.
The session laws are to be distributed under the provisions

of subd. (4), sec. 20.84, but there is no provision under
which the boards and commissions enumerated by you are
entitled to any session laws. You are therefore advised that
you cannot furnish them with any session laws.

Insurance—The repeal of sec. 1943, providing that the
amount of a fire insurance policy shall be taken as the true
cash value of the property, does not affect policies in exist
ence at the time of the repeal.

January 24, 1916.
IIoN. M. J. Cleary,

Commissioner of Insurance.
Your letter of the 21st inst. propounds this question:

"Would losses to real property under a fire insurance
policy issued prior to the repeal of sec. 1943 be adjusted un-
:ler the provisions of this section?"

I understand that the standard policy in use prior to
such repeal contained no provision for payment of the full
amount of the insurance regardless of the value of the prop
erty destroyed.
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Sec. 1943 was as follows:

"Whenever any policy of insurance shall be written to in
sure real property and the property insured shall be wholly
destroyed, without criminal fault on the part of the insured
or his assigns, the amount of the insurance written in such
policy shall be taken conclusively to be the true value of the
property when insured and the true amount of loss and
measure of damages when destroyed."

This section was repealed by ch. 265, Laws of 1915. Said
chapter also enacted sec. 1943/, which forbids insurance of
property in excess of its cash value and punishes by forfeiture
the payment of any sum in excess of the actual loss ascer
tained according to the true cash value.

Fire insurance is a well recognized branch of the law of
contracts. The purchase of insurance creates a contract be
tween the parties. In addition to the writings contained in
the application for the insurance and in the policy, there en
tered into said contract the statutes then in force. They
constitute as much a part of the contract as the writings do.
While sec. 1943 was in force, the insured paid the insurance
company for entering into a contract, whereby the latter
agreed, in case of total loss, to pay the sum named in the
policy. This agreement effectually foreclosed any possibility
of dispute, in case of destruction of the property, as to its
value, and precluded the company from disputing the ex
tent of the damage and all change for litigation over that
subject was done away with. The insured had paid the
price of being served from submitting to appraisors or to a
jury the extent of his loss. This condition of the contract
was of value to the insured and presumably he was required
to pay a higher premium than he would have paid had this
condition been omitted from the contract. The legal obli
gation thus incurred by the company cannot be discharged
by an act of the legislature. Should sec. 1943/ be construed
as retroactive in its effect, it would be repugnant to the pro
hibitions contained in sec. 12, art. I, Wis. Const., and sec. 10,
art. I, U. S. Const., against the enactment of any law im
pairing the obligation of contracts.
The obligation of a contract consists in its binding force on

the party who makes it. This depends on the laws in ex
istence when it is made; these are necessarily referred to in
all contracts and forming a part of them are the measure of
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the obligation to perform them by the one party and the right
acquired by the other. When the contract is consummated,
tlie law defines the duty and the right and compels one party
to perform, the thing contracted for and gives the other a
right to enforce the performance by the remedies then in
force. If any subsequent law diminishes the duty or impairs
the right it necessarily bears on the obligation of the con
tract in favor of one party to the injury of the other; hence
any law which in its operations amounts to a denial or ob
struction of the rights accruing by the contract, though pro
fessing to act only on the remedy, is obnoxious to the con
stitution. McCrackon v. Hayiuard, 2 IIow. 608, 612; Ogden
IK Saunders, 12 Wheat. 213, 257, 259.

It has been held by our supreme court that a statute,
providing that a levy upon property of an insolvent debtor
shall, if, within ten days thereafter, he makes a general as
signment for the benefit of creditors, be dissolved and the
property levied on turned over to the assignee, impairs the
obligations of contracts as to debts contracted prior to its
enactment. Eau Claire National Bank v. Macauley, 101 Wis.
304; Peninsula L. cfc C. Works v. Union Oil dc Paint Co., 100
Wis. 488; Second Ward Savings Bank v. Schrank, 97 Wis. 250.
Chapter 122, Laws of 1903, amended the chattel mortgage

law so as to provide a penalty of S25.00 and actual damages
for failure on the part of the mortgagee to file an affidavit and
report of the chattel mortgage sale within a specified time.
Speaking of this amendment in Bekkedal v. Johnson, 127 Wis.
624, 627, it was said:

"The defense under ch. 122, Laws of 1903, must fail be
cause the law was not in force when the mortgage was given.
It is not a mere remedial statute. It was designed that its
features should be regarded as incorporated into mortgage
contracts. If it was read as having a relioactive effect ap
plying to mortgages antedating its enactment it would fall
within the prohibition against legislation impairing the obli
gations of contracts."

Many other cases illustrating the application of this con
stitutional prohibition will be found in the notes appended
to sec. 12, art. I, Wisconsin Annotations, pp. 53-56.
As a rule, the court is inclined against giving any act a re

troactive effect and will never construe an act as retroactive
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if such conslruction has the effect of making the act uncon
stitutional. Water Power Cases, 148 Wis. 124, 136.

I am therefore of the opinion that contracts of insurance
in force at the time sec. 1943 was repealed are in no way
affected by its repeal and that losses covered by said policies
should be adjusted under the law as it stood when the con
tract was made.

Education—Industrial Schools—Manner of apportionment
of state aid where amount demanded exceeds amount avail

able.

January 24, 1916.
Hon. H. E. Miles, President,

State Board of Industrial Education,
Racine, Wisconsin.

In your letter of January 19th you ask for my opinion as
to the manner in which the appropriation of 3150,000 for aid
in maintaining schools for industrial education shall be di
vided or prorated among the various schools in the event
that the lawful demand for such aid shall exceed the appro
priation.
The ansAver to your question turns upon the meaning of

the following statutory provisions:

"Section 553^-6. 1. Not more than twenty thousand
dollars for any one city of the first class, nor more than ten
thousand dollars for any other one city, town or village shall
be appropriated from the stale funds for the purposes of
sections 553p-l to 553p-15, inclusive, in any one year.

♦  * *

"4. If such report [of the board of industrial education]
is satisfactory to the state superintendent of education and
the state board of industrial education, and they are satisfied
that the school or schools have been maintained in a satis
factory manner for not less than eight monlhs during the
year ending the thirtieth of the preceding June, the stale su-
pcrinleiidcnl of education shall make a certificate to that ef-
i'ect and file it with the secretary of state. The secretary of
state shall then draw a waiTant payable to the tieasurci' of
such city, town or village in which such industrial school is
located, for a sum equal to one-half the amount actually ex
pended for maintenance and salaries of teachers for in
struction specified in subsection 1 of section 553p-3 of the
slatutes, but in no case shall the amount appropriated exceed
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tivenlf) thousand dollars foi am; one cilij of the first class, nor
more than ten thousand dollars fur any other one city, town or
village.
"5. If Ihc appropriation provided for in section 172-49

of the slalules is not suflTicienl to pay the approved claims in
any one year under the provisions of subsection 4 of this
section, [hen the funds available shall be distributed among
the towns, villages and cities entitled to aid in the proportion
that the amount due any town, village or city, bears to the
total amount of aid demand in any one year by all the towns,
villages and cities entitled to aid under the provisions of sec
tions to 553p-9, inclusive, and of the stat
utes."

In the administration of the law it becomes necessary to
first ascertain whether the appropriation is sufficient to
satisfy the total amount of aid demands which may be made
by the several municipalities conducting schools for industrial
education. If it be found that the appropriation is insufli-
cient therefor, then recourse must be had in the distribution of
this fund to sub.sec. 5 above quoted. The last named section
provides for a specified form of proportionate distribution.
Under this subdivision the appropriation is to be divided
among the several claimants in the proportion which the
amount otherwise due to the claimant bears to the total

amount of aid demanded by all the claimants. Now it is
plain, in fact it is repeated, that the utmost that can be
claimed by a city of the first class is §20,000 and by any other
municipality $10,000. But no matter how great a sum may
have been expended upon such schools, these are the limits
of the amount that can possibly be due to any claimant.
Therefore the aid to which a claimant is entitled is one-half

the amount expended, provided that one-half does not exceed
the limits before mentioned. The language of the statute
states the formula about as plainly as it can be told in ab
stract terms. It may be helpful, perhaps, to state it more
concretely. The operation in actual practice would be sub
stantially this:

In arriving at the total amount of aid demand there would
be written down opposite Milwaukee, $20,000; and opposite
to each other claimant one-half the amount it had expended
except where the expenditure had exceeded $20,000, and in
that case the amount set down opposite the claimant would
be $10,000. When all have been set down the total would be

16-S
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ascertained. In case the total does not exceed the appro
priation, then each claimant will be paid the amount so
entered.

If the total exceeds $150,000, then this total will form
the denominator and $150,000 will form the numerator of
a fraction that will express the part or indicate the per
centage that each claimant will receive of the amount that
would otherwise be due to it. This fraction multiplied by the
maximum amount each claimant might receive will give its
prorata share under the formula prescribed by said subsec. 5.
This plan may result in what you call a double reduction

to some cities; for instance, if Milwaukee county should ex
pend $100,000 in support of such schools, it would not be
entitled to one-half that sum from the state, but to only
$20,000. That you would probably call its first reduction.
Then, if the appropriation had to be prorated, Milwaukee
would share therein upon a basis of $20,000 and not $50,000.

You also wish to know if any distinction is made in the
distribution of this aid on account of the age of the pupils
who attend the schools; in other words, between voluntary
attendance and compulsory attendance. I find no such dis
tinction in the statutes, nor anything which warrants the
inference that the distinction is to be made. Consequently
you can make none in administering the law. It must be
administered as it is written.

Bridges and Highways—Trespass—Unlawful to cut wire
fences and enter adjoining fields because of a snow blockade.

January 25, -1916.

James Kirwan,

District Attorney,
Chilton, Wisconsin.

In your letter of January 21st you state that you have
been asked to prosecute a person in your county for cutting
the wire fence along the highway because the highway was
blockaded with snow in such a manner that it was impossible
to travel on the highway, and you ask if the traveler has a
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right to cut the wire fence and go through the adjoining
fields.

You also ask what is the legal remedy of a traveler who
on a public highway finds it blockaded with snow and im
passable.

Sec. 1249, Stats., originally provided for opening fences
and traveling in adjoining fields along the highway. Ch.
179, Laws of 1887, and also later amendments, amended the
law. to take from the highway overseer such right to enter
private fields for the use of travel. Bogie v. Town of Waupun,
75 Wis. 1.

Under 1249, Stats., it is the duty of the superintendent of
highways to remove such snow from the highway and make
the same passable within his district and he is authorized to
call out assistance for this purpose and provision is made in
the statute for paying for such assistance.
Under sec. 4441, Stats., a person who cuts or destroys the

fence of another, whether along the highway or otherwise,
is guilty of an olTense, and the driving over land of another,
whether adjoining the highway or otherwise, constitutes
trespass. Your first question, therefore, is answered in the
negative.
In answer to your second question, the remedy of a person

circumstanced as you outline is to call upon the superin
tendent of highways to do his duty and render the highway
passable.

Navigable Waters—Private individual, especially one not
a riparian owner, cannot make claim to accretions on shores
of navigable lakes.

January 25, 1916.
H. J. Thorkelson,

Business Manager, University of Wisconsin.

Your letter of the 21st inst. states that the university
has been filling in land along its lake shore from Park street
west almost to the observatory, and you wish to know if
it is possible for any individual to lay claim to this made
land or accretion.

You are advised that it is not possible for any individual
so to do. The title to the land covered by the waters ol
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Lake Mendota is in the state. It is said in Priewe v. Wis

consin State Land & Improvement Co., 103 Wis. 537, 550,
that:

"The general character of the state's title to submerged
lands under navigable waters has been Ireated so fully sev
eral t'mes within the past few years that thete is nothing
more that can be profitably said, even if the subject were
open lo discussion and decision in this case and therefore we
leave it by referring to such prior decision. Priewe v. Wis. S.
T. I. & L. Co., 93 Wis. 534; Willow River Club v. Wade, 100
Wis. 86; Mendota Club v. Anderson, 102 Wis. 479; Pewaukee
V. Sai'ou, 103 Wis. 271."

The state cannot lose the title to the bed of the lake by
filling in to such an extent as will bring any part of the bed
above the surface. It was decided by the supreme court In
Diedrich v. Railway Company, 42 Wis. 248, and numerous
other cases there considered, that there were only two legiti
mate purposes for extending structures into the waters of a
navigable lake, one was in the matter of piers and docks in
aid of navigation, and the other was for the protection of
the shore against erosion. Any other extension or intrusion
in the water beyond the natural shore, whether made by
the riparian owner or a stranger, is a pour presture vesting
no title in him who made it. What was there said, of course,
applied to individuals or private parties. To what extent
that rule may apply to the state it is not necessary here to
inquire. Neither is it necessary to decide lo what extent
the university may be the agent of the state in this matter.
It is sufiicient to know that no individual can acquire any
right to the filling which the university has placed in the
lake.

Fish and Game—Public Officers—Witness Fees—Conser
vation wardens not entitled to witness fees.

January 26, 1916.

Conservation Commission of Wisconsin.

You have submitted to me a communication received by
your commission from one of your wardens, dated January
19, 1916, in which he inquires whether he is entitled to charge
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■witness and mileage fees in certain cases brought for viola
tion of the game laws in which he testified.

A deputy conservation warden, under subsec. 1, sec. 62.04,
is given full authority to arrest with or without a warrant
any person by him detected in actually violating or who he
has reason to believe guilty of a violation of any of the pro
visions of the game laws and is given power to take such
person before any court and make proper complaint. Sub-
sec. 2 of the same section provides:

"They shall, upon receiving information thai any pro
vision of this chapter has been violated, immediately make a
thorough investigation and cause proceedings to be instituted
if the proof at hand warrants."

In other provisions of the same section the conseiwation
wardens are given power to make investigations and exam
inations of packages in the possession of the common carriers
and in other cases for the purpose of detecting violations of
the game laws.

The conservation commission is authorized, under sub-
sec. 6, sec. 62.01 to fix the salaries or compensation of such
wardens, and it is there also provided that all such wardens
shall receive their actual and necessary traveling expenses
incurred in the performance of their duties after the same is
duly audited and fully itemized and verified by the oath of
the warden.

It thus appears that the conservation wardens are paid
for their services by the state and also reimbursed for their
expenses and it is their duty to bring prosecutions and make
investigations for the purpose of detecting violations of the
game laws and to bring this knowledge to the attention of
the courts so that the game laws may be enforced. The
question is whether or not they shall receive the ordinary
witness fees while testifying in such cases when it is their
duty to bring all knowledge they may have concerning the
violation of the game laws to the attention of the courts
for the purpose of enforcing said laws.

I am aware of the rule of law that a public officer and even
police officers are entitled to witness fees and traveling ex
penses when it is not their duty as such officers to give such
testimony unless subpoenaed as an ordinary witness; but in
all cases where it is a part of the official duties of an officer
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10 testify, and where he receives a regular salary for his
services, he is generally not entitled to witness fees. 30 Am.
and Eng. Ency. of Law, (2d ed.) 1181.

In the case of Healy u. Hillsboro Co., 70 N. H. 588, it
was held that a police ofTicer who testifies in a police court
is not entitled to fees as a witness in addition to compensa
tion for attendance. The court, at page 589, said:

"Witnesses were competed to attend court without pay at
common law, and the fees given ttiem by statute arc not in
tended as compensation for testifying, but simply to pay
Iheir expenses while away from home. Courincy v. Baker, 3
Denio, 27, 32. Sec. 16, ch.287, of the Public Sta tutes, which
provides for the compensation of officers when their presence
is required in the police court, contains nothing lo show that
they are to be paid more when their presence is required as
witnesses than when it is required for other purposes. So
11 is improbable that the legislature intended to pay officers
who were attending court for testifying."

In Siarmonl v. Cummins, 120 Mich. 629, wc find the rule
laid down in the syllabus as follows:

"Under 2 How. Stat. sec. 9064, providing that any person
attending court as a witness on behalf of the people, upon re
quest of the public prosecutor, or upon a subpoena, or l)y
virtue of any recognizance for that purpose, shall be en
titled to certain fees, the officer who makes the arrest and
brings the prisoner into court, and who receives his fees there
for, is not entitled to additional fees upon being sworn in the
case as a witness."

In the case of Stale v. Saillard, 22 Wash. 267, witness fees
were allowed to police officers where they were subpoenaed
i)y the state to testify to matters which it was not a part of
their official duty to do.
The same rule was laid down in Davis v. Schuylkill Co.,

27 Pa. Co. Ct. Rep. 177.
It is generally held that federal officers cannot receive any

mileage or compensation in addition to their salaries, but
this is under express provisions of the statute.
In view of the fact that it is the duty of the deputy con-

sciwation wardens to bring to the knowledge of the courts
all facts which they have acquired concerning violations of
the game laws, and that they are paid for such services by
salaiy, and are also reimbursed for all expenses actually in
curred, I am constrained to hold that they are not entitled
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to mileage or witness fees in cases brought for the violation
of the game laws where they are called upon to testify.

Fish and Game—Unlawful to lake perch less than seven
inches in length from the waters of Green Bay.

January 26, 1916.

Conservation Commission of Wisconsin.

In your communication of January 25th you ask for my
opinion as to whether the conservation commission can pro
hibit the taking, selling and shipping of perch less than
seven inches in length from the waters of Green Bay. In
connection with this inquiry you have referred me to sec.
62.27, Stats., in which perch in the waters of Green Bay are
classed as rough fish; and also to subd. (b), subsec. 2, sec.
62.33, which is as follows:

"Rough fish of a length of less than seven inches, in the
outlying waters, shall not be taken, killed, or retained in any
net, excepting rough fish minnows or bloaters for bait."

Green Bay is classified under sec. 62.26 as an outlying
water.

You have also referred me to the table giving the closed
seasons for fish following sec. 62.28, and to subsec. (11) of
said table which refers to perch and in which, under the last
column, there is no minimum length or weight given, which,
in itself, might indicate that all sizes of perch might be caught
in such outlying waters as Green Bay.

In answer to your inquiry I will say that there is no incon
sistency in the provision of the statute referred to by you.
You will note that the provisions of the table referred to
are only applicable when they are not inconsistent with other
provisions of the same chapter, for sec. 62.28 contains the
following:

"Except as expressly provided in this chapter, no person
shall take, capture, or kill fish of any variety listed in the
following table at any time other than the open season
Ihereof, nor in the open season in excess of the quantity, or
under the minimum length or weight for each fish, designated
opposite each variety or each locality, respectively, in the
columns headed 'bag limit.' "
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The provision in subd. (b), subscc. 2, sec 62.33, above re
ferred to, is contained in the same chapter and is therefore
controlling. You will also note that this exception applies
only to fishing with nets and set lines, while the table refers
to all kinds of fishing. Under a well known principle of
statutory construction the special provision is controlling
over the more general provision.

Indigent, etc.—Tuberculosis Sanatoriums—Aliens may be
committed to tuberculosis sanatorium at public expense.

January 27, 1916.
Frank Brockwav, Superintendent,

Wisconsin Tuberculosis Sanatorium,
Wales, Wisconsin.

Your letter of Januar>' 25, 1916, enclosing one from Judge
Conway, of Grand Rapids, in which he raises a question as to
the eligibility of aliens to admission into the Wisconsin state
tuberculosis sanatorium, has been received. You ask for a
ruling in regard to the admission of aliens to this institution.

I have to advise you that the law makes no distinction be
tween citizens and aliens in this matter, and therefore none
can be made in its administration. These are the words of
the statute:

"Section M21-7. Ail persons alTliclcd with pulmonary
tuberculosis in the incipient or slightly advanced stage may
be admitted to said hospital, but preference shall be given to
those suffering from the disease in the incipient form. No
person shall be so admitted unless he has been a resident of
the state for a period of at least one year preceding his ap
plication for admission."

These words are perfectly plain. The statute is not open
to construction or interpretation. I can see no room what
ever for two opinions as to its meaning. It should be applied
as it is written. Residence and not allegiance is the test for
admis.sion, and the .sole lest on this phase of the matter, un
less the applicant be indigent. In that event he must have a
"legal settlement," certified to by the county judge of the
county within Avhich he has such settlement. What con-
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sUlutes a legal settlemenl, in this connection, is defined by
sec. 1500, Stats.

You will notice that every provision for the relief of in-
digeal persons makes men lion of residence or settlement;
that nowhere that I have found does it make mention of

citizenship. Nowhere is the alien discriminated against.
It may also be remarked that provision for the treatment

and control of tuberculosis is quite as much to protect the
well as to cure the sick. The state is cooperating in the ef
fort to prevent the spread of the White Plague and to stamp
it out. It would have poor success in some localities if it
took no account whatever of aliens. That fact would be a

sufficient reason for including in the law all the people of Wis
consin without regard to citizenship, but, whatever may have
been the reason therefor, the laAv does include them all.

In determining the eligibility of, an indigent applicant, on
the score of residence and legal settlement, the question is
precisely as it is in determining the legal settlement and resi
dence for relief and support of the poor under ch. 63, Stats.
Judge Conway states that the applicant under considera

tion "has been a resident of the state of Wisconsin for four

years." If his legal settlement is in Wood county and he is
indigent within the meaning of sec. I42I-8, there is no legal
obstacle in the way of the county judge filing the statement
required by the last named section.

Loans from the Trust Funds—School Dislricts—A school
district cannot postpone first payment of loan five years.
The debt must be paid in equal annual installments.

January 27, I9I6.
Commissioners of Public Lands.

In re Application of School District No. 9, Town of Mt.
Pleasant, in Racine County, for a Loan of |I 1,000
from the State Trust Funds.

This application received my approval on the 29th day
of June, last. The resolution, note and other papers pro
vided that the principal sum shall be payable in ten equal
annual installments, commencing five years after the making
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of the loan, thus suspending the first installment of the
principal until February 1, 1920.

It seems that prior to August, 1915, it had been the prac
tice of the commissioners to grant applications for loans of
this character, the legality thereof nevier having been ques
tioned. In the month above mentioned I made a ruling
that such applications could not be held a compliance with
the law relating to investment of trust funds.

Sec. 258a-l reads as follows:

"The annual interest and installments of principal of all
loans granted hereafter from the trust funds of the state to
counties, towns, villages, cities and boardj of education and
school districts shall be payable on the 1st day of February
in each year after the granting of such loans."

In view of the present ruling I would recommend a re
consideration of the decision of the commissioners authoriz

ing the granting of the above described application for loan.

Counties — County Board — Contracts — Claims—County
board may compromise doubtful and disputed claims.

. January 27, 1916.
C. J. Sumner,

District Attorney,
Delavan, Wisconsin.

In your communication of the 15th inst. you refer to my
opinion to you under date* of November 29, 1915, (Vol. IV,
Op. Atty. Gen.p. 1033), in which the validity of the action
of the county board in appropriating |500 to J. H. FindorfT
was discussed and passed upon. You state that since that
time Mr. Findorfl' has presented a claim in regular form to
the county board for damages sustained by him because of
the failure of the county to supply the material for the court
house which it stipulated to supply in and by the terms of
the contract between the county and Mr. Finclorff; that Mr.
FindorfT denies having accepted the order of September 1,
1915, in full settlement of all claims against the county and
that the county board has again voted him $500 in settle
ment of the claim so filed by him against the county.
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From all the statements now before me, it quite satis
factorily appears:

1. The county board entered into a contract with FindorfT
to build the courthouse and in this contract undertook and

agreed to supply certain material entering into the con
struction thereof in due and proper time so that Findorfl's
work in the construction of the courthouse would not be

delayed.
2. It is conceded that the county failed to supply certain

of the materials in due and proper time, and that, as a result
thereof, Findorff was substantially delayed in the prosecu
tion of his work.

3. The above facts would furnish a valid claim for

damages in some amount against the county by Findorff.
1. During the progress of the work FindorlT furnished

certain extras in the way of labor and material, the value
of which I assume was to be determined by the architect,
as is usual in such cases.

5. Upon the completion of the building he presented a
bill for extras amounting to $930.57, and this bill was allowed
at $500.

6. On September 1st an order was drawn in FindorfT's
favor for $3,325 upon a certificate of the architect upon
which was endorsed "Net balance due in full of all claims

and demands."

7. FindorlT now claims that, while all other architect's
certificates were signed either by himself or some of his
agents, he never saw this last and final certificate and that
he did not know of this endorsement thereon.

8. Mr. Van Ryn, the architect, appeared at the Januarj'
meeting of the county board and stated that Mr. FindorlT was
not present before the committee that passed upon and al
lowed his bill for extras in the sum of $500. On the other

hand, Van Ryn says he told FindorfT at that time that the
committee was going to allow something on the extras and
that he could come before the county board later and present
his claim for damages.

9. The evidence indicating that all claims of FindorfT
against the county were settled is included in the endorse
ment on the architect's last certificate, indicating that the
sum of $3325, which was paid, was the "net balance due in
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full of alKclaims and demands," and the statement made by
FindorfF before the county board when the board voted him
the first §500.

Findorfl' claims that he did not know of the endorsement

on the certificate, denies that he admitted to the county
board that there was a full settlement, and, in addition lo

this, the architect now says that he told FindoriT that he
could come before the county board later and present
his claim for damages.
The situation, therefore, would seem to be that FindoriT

at one time had a valid claim against the county for damages
in some amount growing out of a breach of the contract.
There is no doubt but what the county board would have the
power to compromise such claim in the first instance. The
only defense which the county could have at this time to
an action on the part of FindoriT to recover damages is that
such claim has already been fully adjusted and settled.
This would really constitute one of the issuable facts in
such an action. The claim presented by FindoriT is one grow
ing out of contractual and legitimate relations with the
county. It is not an unlawful claim, so that the county
board would have no power to consider it. Whether he does
have a claim against the county at this time depends not
upon law, but upon facts. The facts are in dispute.

It was said in Washlmrn Co. u. Thompson, 99 Wis. 595,
that:

"The rules of business conduct, by which a prudent person
is governed, are applicable to the county in the manage
ment of its affairs under similar circumstances."

It .seems to me that the case as now presented is one which
may be legitimately compromised by the county board.
The fact that at two meetings of the board a great majority
of the members have voted this amount to FindoriT indicates

that his claim must be well grounded in justice, to say the
least. The only defense the county board has to his claim
is that it was settled. Upon this issue he certainly has suffi
cient evidence to take the case to the jury. The circum
stances which appealed to the members of the county board
to vote him upon two occasions the sum of §500 would no
doubt be persuasive with the jury in resolving this issue in
favor of FindoriT. Under such circumstances it seems to
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me thai a prudent person would be disposed to make some
settlement of the claim and I think a county board should be
governed by the same principle and is well within its rights
in dealing with such matters as an individual would deal
with them.

Automobiles—Municipal Corporations—Application of au
tomobile regulations to motor vehicles owned by fire and po
lice departments.

January 28, 1916.

Mark Catlin,
District Altorneij,

Applcton, Wisconsin.
I have your request for opinion of recent date in which you

ask for an official opinion as to whether, in substance, the
provision of the state law relating to the registration and
operation of automobiles, sees. 1636-47 to 1636-57, inclusive.
Stats., applies to motor vehicles owned by a municipality of
the state and in use by the fire and police departments in the
discharge of their official public duties.
In answering the question whicli you propound I have en

deavored to give the same such investigation and considera
tion as the difficulty and importance of the question fairly
require. The answer to the question involves a construction
of the statute which must be arrived at by a consideration of
the provisions and requirements of the statute, the purpose
or object of the legislation and the effect thereof if applied
to motor vehicles of the class with which your inquiry deals.
The definition of the classes of vehicles which are em

braced within the terms of these statutes is found in the first
Avords of subsec. 1, sec. 1636-47, "automobile, motor cycle or
other similar motor vehicle." This phrase is used repeatedly
throughout these statutes to designate, with two or three ex
ceptions, the classes of vehicles to which these statutes in
their several requirements are in terms made to apply. This
language, taken literally, is broad enough, doubtless, to in
clude automobile fire engines and trucks, automobile police
patrol wagons and automobile ambulances and the like.
While these vehicles are not, perhaps, at once suggested by
the term "automobile" they are, doubtless, as much within
the class of "other similar motor vehicles" as are many of
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the various types of motor trucks used for private and com
mercial purposes and to which these statutes were undoubt
edly intended to apply.
To summarize some of the salient provisions of these stat

utes which should be noted in this connection, we find that
they provide, among other things I

"Section 103(5-47. 1. No automobile, motor cycle or
other similar motor vehicle shall be operated, ridden or
driven along or upon any public highway of the state, un
less the same shall have been registered * * in accordance
with the provisions of ections 1(536-47 to 163(5-57," etc.

The following provisions of this section relate to a system
of registering motor vehicles in the office of the secretary of
state, recjuiring, among other things, the payment to the
secretary of state of a registration fee of five dollars for each
automobile and the issuance and delivery lo the OAvner of
registry number plates which are required lo be placed in a
conspicuous place at the front and rear ends of every motor
vehicle.

Sec. 1636-49, among other things, provides:

"No person shall operate or drive any automoliile, motor
cycle or other similar motor vehicle recklessly or at a rale of
speed greater than is reasonable and proper, having regard
to the width, traffic and use of Ihe highways and the general
and usual rules of the road, or so as Lo endanger the property,
life or limb of any person, and no person shall operate or
drive any automobile, motor cycle or other similar motor
vehicle, along any public highway, within the corporate
limits of any city or village al a speed exceeding fifteen miles
per hour * * * through any county or state hospital or poor
farm grounds or through any park or in passing any school
ground where persons are or may be in said highway at a
speed exceeding eight miles per hour. * * The operator * *
shall observe the rules of the road by keeping to the right
when meeting vehicles and by passing to the left of aU
vehicles overtaken * * and at all times giving lo the vehicle
passed or overtaken one half of the road."

This section further provides:

"At Ihe intersection of any public street or highway with
any olher public street or highway of this state, the operator
or diivcr of any uchicle shall have the right of way over the
operator or driver of any other vehicle approaching him on
such cross street or highway from the left, excepiing only in
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cases where a piolice ofTicer shall be in actual charge oi" the
regulation of IrafTic at such intersection of streets."

And further:

"The operator or driver of any vehicle, when any street
car is actually taking on or discharging passengers at the
crossings or intersections of any public streets or iiighways,
shall stop such automobile, motor cycle or other similar motor
vehicle, until such passengers shall have been taken on or dis
charged from such car."

Sec. 1636-49a prescribes various complicated and detailed
regulations limiting the speed of motor vehicles under vary
ing conditions in meeting or passing other vehicles and the
proximity within which it shall be lawful to pass such other
vehicles.

Sec. 1636-496 enacts the "law of the road" for motor and
other vehicles, requiring that such vehicles, when meeting,
"shall each seasonably turn to the right of the center of the
beaten track of such highway" and that any motor vehicle
on overtaking any other vehicle shall "pass to the left there
of." And further, specifically:

"Any such person so operating a motor vehicle shall, at
the intersection of public highways, keep to the right of the
center of such intersection of such highway when turning to
the right and pass to the right of the center of such intersection
when turning to the left."

Sec. 1636-50 presents some interesting possibilities as ap
plied to vehicles of the police and fire department. This
section provides as follows:

"Every person operating an autornobilc or other similar
motor vehicle upon or along any public highway, shall upon
a signal by putting up the hand or other sign of distress,
made by a person riding or driving a horse or horses, which
are frightened, cause such automobile or other similar motor
vehicle to stop, unless a movement forward is necessary to
avoid accident or injury, and upon request shall stop all motor
power until such horse or horses are under control; and
shall, if requested, assist such person or persons to pass such
automobile or other similar motor vehicle in safety."

Sec. 1636-52 requires lights, and among other things pre
scribes an additional speed regulation to the elTect that it
shall be unlawful "for any person to operate or drive" any
such vehicle:
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"Along or upon any public highway of this stale at such
a rale jf speed that such automobile, motor'cycle or other
similar motor vehicle cannot be brought to a complelc. stop
within the distance ahead that the driver or operator thereof
can, with the aid of the lights therion, in connection with
the lights from other sourcer, see an object the size of a per
son."

Sec. 1636-54 prescribes penalties in varying amounts, and
in the case of a second offense a fine of not less than fifty nor
more than five hundred dollars or imprisonment in the
county jail not exceeding sixty days or both in the discretion
of the court, and further provides that any person operating
a motor vehicle "who shall injure any person therewith and
fail to stop and give assistance, his name and address, and
the name and address of the owner," * * * shall be guilty
of a felony punishable by a fine of not more than one thou
sand dollars, or by imprisonment for a period of not less than
three months nor more than two years.

Sec. 1636-55 provides that the provisions of these statutes
shall be uniform in operation throughout the state, and that
no city, village or other local authorities "shall have power to
enact, pass, enforce or maintain any ordinance, resolution,
rule or regulation" except such as may be "in strict conform
ity with the provisions of sections 1636-47 to section 1636-57,
inclusive."

Sec. 1636-56 provides that nothing in this act shall relieve
the owner of any motor vehicle from civil liability for any
damages caused by the negligent operation thereof.

Sec. 1636-57 provides that the registration fees received by
the secretary of state under these statutes shall be paid into
the general fund of the state treasury. Subsec. 4, sec. 172-
10, Stats., provides that these registration fees received by
the secretary of state under sees. 1636-47 to 1636-56, after
deducting therefrom the actual cost of administering said
sections, shall be apportioned one-fourth to the appropria
tion for state aid for highways and the remaining three-
fourths be paid to the county treasurers "in the proportion
in which such fees shall have been received from the resi
dents of the said several counties, and shall be used for re
pairing highways in said counties, outside of cities and in
corporated villages."
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It will be observed that nowhere do these statutes contain

any general provision excepting from its requirements motor
vehicles belonging to any municipality of the state and used
by its police and fire departments in the discharge of official
duties. As before stated the literal language of the statutes
is broad enough to include such vehicles. There are, how
ever, two express exceptions of such vehicles in minor par
ticulars. In sec. 1636-52 it is provided:

"The use of siren horns except upon motor iwluclcs in cimrgc
of the police and fire departments of cities and upon hospital
amhulances and fire insurance patrol, is hereby prohibited."

The other express exception is found in sec. 1636-55,
which provides:

"Any police officer of any city * * * shall be exempt from
the provisions of said sections i63()—17 to 1636-57, inclusive,
while aclually in the puisuil of and attempting to apprehend
a person who is violating any of the provisions of these sec-
I innc "

So far as these express exceptions bear on the question
before us they tend to negative the view that the legislature
did not intend the law in its general provisions to apply
to motor vehicles of city fire and police departments. The
rule expressio unius, applied here, would lead to the conclu
sion that such vehicles were subject to the law. It may be
argued with such force that had the legislature not intended
this law, in all of its general provisions, to apply to such
vehicles there was no necessity for excepting such vehicles
from the provision prohibiting the use of siren horns, and
no reason to except the "motor cycle cop" in pursuit of
"speeders" from the penalties of the act. As valuable and
generally helpful as the rule expressio unius is that rule,
like many such rules of construction, must be applied ra
tionally and with due regard to other rules.
One who has had experience or obseiwation of the de

liberations of legislative bodies well knows that frequently
such express exceptions are suggested and accepted not be
cause the legislative body as a whole, upon due deliberation
and after considering all rules of statutorj' construction,
agree that the law without such exception would apply,
but such exceptions are frequently incorporated although
the majority of the legislative body are quite satisfied that
J6-6
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Ihey are unnecessary; that the law without them would not
be held to apply to the subject matter of the exceptions.
Often this is done at the suggestion of some individual
member who wants to "make sure" that the law will not

be held to apply at least to the extent of the proposed ex
ception, and the exception, as proposed, is accepted by the
majority on the theory that while unnecessary' it is harmless.
Such is, in many cases, the origin of provisions of statute
law which, from time to time, come before the courts for
construction and which are viewed as really unnecessary and
sometimes spoken of by the courts as having been inserted
in an excess of caution, "c.r induslria'' or "ex majore caufela."
It is quite possible in construing a statute and applying
thereto the rule "cxprmfo unius'' to give too great weight
and elTect to express exceptions inserted in this way and
thereby come to a wrong conclusion.
Thus, the supreme court of New Hampslure, in constru

ing the automobile law of that state, which in terms applied
to motor driven vehicles and expressly excepted street cars
and road rollers, applied the rule ''expressio unius" and
reached the conclusion which, with all due respect to the
court, we think never was intended by the legislature which
enacted the law, that the law applied to traction engines.
The court in the opinion said, also, that, were it not for the
express exception the law requiring registration, the carrying
of an identifying number, limiting speed, and the like, would
apply also to road rollers. Emerson Troy Granite Co. v.
Pearson, 74 N. H. 22.

Also, it is quite possible to reach a wrong conclusion, a
conclusion quite the contrary of that intended by the legis
lature, by following too literally the language of a statute.
Thus, the "law of the road" has been, for many years in

this state, fixed by statute, ch. 69, Stats. This law has never,
in general practice or common acceptation, been regarded
as applying to lire apparatus and the like. The statutes,
however, are broad enough to include fire apparatus and even
street cars and make no express exceptions. Sec. 1591,
Stats. Nor is there any express exception of such vehicles
made in the "law of the road" as stated generally. Elliott,
Roads and Streets, sec. 1081.

The controlling rule of construction is that statutes shall
be construed to give effect to the intent of the legislature.
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and so as not to be impracticable or to lead to absurd or
unreasonable results. It must be apparent that these
statutes, as applied to fire and police department vehicles in
cities, would be, in many respects, impracticable, absurd and
unreasonable. Courts have justified legislation requiring the
licensing and registering of motor vehicles upon the ground
that such vehicles travel great distances in places where the
vehicles and their owners are unknown, and that requiring
some, practical means of identification of vehicles and of
ascertaining the owners thereof is a reasonable police regula
tion in the interest of public safety in order to enforce
liability for any injury which may be done by such vehicles.
The reason for any such regulation fails, of course, when the
law is applied to the vehicles of a municipality used by its
police and fire departments. Such vehicles are generally, if
not universally, recognized on sight, in the cities where they
are owned and operated, and are kept for use and opera
tion only in such municipalities, seldom, if ever, traveling
beyond the boundaries thereof.

Insofar as the automobile registration fee is a source of
public revenue other than revenue for the purpose of de
fraying the expense of such registration, the revenue there
from is devoted to the improvement of public highways, the
major portion being returned to the counties from which it
is received, but with the express provision that the same shall
be used on highways "outside of cities and incorporated
villages." Subd. (4), sec. 172-10, Stats.

It is, of course, reasonable for the state to impose a special
highway tax upon automobiles owned in cities but which
are operated by the owners thereof largely upon highways
outside of cities and villages, and to devote said highway tax
to the improvement of such country highways. No reason
based upon considerations of natural justice or public policy,
however, suggests itself in support of the imposition of such
tax upon a municipally owned vehicle operated exclusively
within the municipality by which it is owned, and operated
exclusively for public and governmental purposes by such
municipality or its agents.

Municipalities throughout the state have expended large
sums of public funds raised by taxation to equip themselves
with apparatus for fighting fires to secure and promote the
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safely of life and property. Fire alarm systems are estab
lished at great expense in order that warning of a fire may
be transmitted instantaneously. Expensive equipments,
including fast horses, automatic harnessing machinery and,

more recently, motor driven apparatus have been purchased
at public expense, all Avith a view to securing the utmost
expedition in responding to fire alarms. The importance of
reaching and combating a fire in its incipiency in order to
prevent widespread conflagrations in cities, with their at
tendant great loss of property, and frequently of life, is too
generally appreciated to require comment. Somewhat sim
ilar considerations, though perhaps not so forceful, might be
mentioned as the inducing motives impelling cities to equip
themselves with automobile ambulances and police vehicles.

In view of these considerations it would seem almost ab

surd to suppose that the legislature intended, in enacting sees.
163(1-47 to 1636-57, Stats., to limit the speed of such vehicles
to eight, ten or even fifteen miles an hour under penalty as
for a criminal olTeiise, and with the attendant consequences
of civil liability. Indeed, these limitations applied to vehicles
ofthis class would seem clearly unreasonable. What rational
explanation can be given for permitting this class of apparatus
to be equipped and operated with siren horns, prohibited on
other vehicles, if vehicles of this class are permitted to be
operated only subject to the limitations and restrictions ap
plying to other motor vehicles? Is it to be supposed that
the legislature intended to require fire apparatus, when re
sponding to an alarm of fire, to stop when coming abreast
of any street car receiving or discharging passengers and
remain stationary "until such passengers shall have been
taken on or discharged from such car"? Would it not be
to impute to the legislature the enactment of an absurd law
to construe these statutes as requiring fire apparatus to stop
and accord the right of way to every vehicle which it might
meet approaching from the right at every street intersection?
The legislature, presumably, well knew that the length of

hook and ladder trucks, and similar vehicles used by fire
departments in cities, is such that in turning corners, in
narrow streets or streets of even the usual width, it would

be a physical impossibility for such a vehicle to "keep to
right of the center of such intersection of such highway when
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turning to the right, and pass to the right of the center of
such intersection when turning to the left."

Certainly it would be beyond the bounds of reason for the
legislature to require the driver of a fire truck, responding
to an alarm of lire, upon passing any horse which might be
frightened thereby, upon signal from the driver of such horse,
to stop the fire truck and stop the motor and, if requested,,
assist the driver of the horse to lead it away to a place of
safety. All of these things, and many others, the statutes
require with respect to motor vehicles and the operators of
motor vehicles of the classes to which they apply, under
severe penalties, as above set forth.
The absence of any express exception from these require-,

ments of city fire apparatus and the like, and the unreason
ableness and, in some instances, absurdity and even impossi
bility, of compliance with these regulations by such vehicles,
forcibly suggests that the legislature must have intended that
some implied exceptions to the broad language of the
statutes should be indulged in favor of vehicles of this kind.
The legislature will be presumed to have intended that

the law should be construed reasonably. To obtain, if
possible, some light upon this subject I have taken pains to
examine the statutes of other states providing for the regis
tration and regulating the operation of motor vehicles.
While most states have such laws similar in general to the
laws of this state, it is noticeable and suggestive that many
of them contain no express exception, although their terms
are broad enough to include all vehicles operated on any
street or highway by other than animal power—broad
enough, if construed as strictly as was the law in the New
Hampshire case, to include street ears, road rollers and trac
tion engines. Even in cases, in many of these statutes,
which make express exceptions to cars operated on rails or
tracks and of road rollers, the express exceptions are not
broad enough to except fire apparatus and the like, and the
conditions imposed by these laws would seem to be mani
festly unreasonable, if not absurd and impracticable, as
applied to such vehicles.
An examination of the state statutes on this subject, as

compiled in Abbott's Automobile Law, 1909, shows that the
laws of only six states expressly exempt the classes of vehicles
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here under consideration. Conn., Laws of 1907, eh. 221,
see. 1; Massachusetts, Acts of 1903, ch. 473, sec. 1; Min
nesota, Laws of 1909, ch. 259, sec. 1; New Jersey, Laws of
1906, ch. 113, see. 2; Ohio, actapproved May 11, 1908, s^c.
1; Rhode Island, act approved May 26, 1908, sec. 1.
A typical clause expressly excepting this class of vehicles

is that found in the Minnesota statute reading as follows:

"Except traction engines, road rollers, fire wagons and en
gines, police patrol wagons, ambulances, and such vehicles
as run only upon rails or tracks."

The Kansas law. Laws of 1903, ch. 67, sec. 1, while failing
to make any express exception of any of the classes of the
vehicles here considered, for instance as in Minnesota, cen
tains, nevertheless, an express exception perhaps sufficioiit
under the rule applied in the New Hampshire court, to make
the law applicable to the classes of vehicles here under con
sideration, viz:

"Nothing in this section shall be construed as in any way
preventing, obstructing, impeding, embarrassing or in any
other manner or form infringing upon the prerogative of any
political chafl'eur to run an aiUomobilious band-wagon at any
rate he sees fit compatible with the safety of the occupants
I hereof; provided, however, that not less than ten nor more
than twenty ropes be allowed at all times to trail behind this
vehicle when in motion, in order to permit those who have
lieen so fortunate as to escape with their political lives an op
portunity to be dragged to death; and provided further, that
whenever a mangled and bleeding political corpse implowe
for mercy, the driver of the vehicle shall, in accordance thisr
the provisions of this bill, 'Throw out the Ufe-line.' "

A just and reasonable determination of the application
of these statutes to fire and police vehicles and ambulances
is important, not alone from the standpoint of criminal lia
bility, but also because of the serious elTcct of such deter
mination upon the rules of civil liability which attach in the
case of accident.

It is well settled that the operation of a motor vehicle in
violation of law is negligence per se, so that the operator
thereof will be liable to any person injured thereby regardless
of the degree of care which such operator may have exer
cised in other respects. Ludke v. Burch, 160 Wis. 440;
David's Law of Motor Vehicles, sees. 99 and 147.
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While a city is not liable for negligence of its fire depart
ment in the discharge of official duty, Manske v. Milwaukee,
123 Wis. 172; Higgins v. Superior, 134 Wis. 264; Dodge v.
Granger, 15 L. R. A. 781, and note, still the fire depart
ment, or an individual member thereof, will be liable for
injury caused by their or his negligence, notwithstanding
that by law or custom a fire department may be entitled to
the right of way. Nuhs v. Brooklyn Fire, Etc., Corps, 89
N. Y. App. 389.
While automobile laws are penal in their character the

courts have refused to adopt the so-called rule of strict con
struction or to give cITcct to them according to the strict
literal letter of the law in notable instances and have held
that such laws should be fairly and reasonably construed to
elTectuate the legislative intent. Weirich v. Stale, 140 Wis.
98; Stale v. Goodwin, 169 Ind. 265; People v. MacWilliams,
91 N. Y. App. 176.
The construction of these statutes would seem to present

a case wherein an application of the doctrine of implied ex
ceptions to general language would be peculiarly appropriate
and, perhaps, necessary. This doctrine of construction is
one frequently invoked by courts of such standing that the
weight and respectability of their decisions as authorities
cannot be questioned. The principle is stated and many
illustrations of it found in court decisions are given in II
Lewis' Sutherland on Statutory Construction, sec. 385.
The principle is there stated in this language:

"The general terms of a statute are subject to impfied ex
ceptions founded on the rules of public policy, and the
maxims of natural justice, so as to avoid absurd and unjust
consec|ucnccs."

The limitation of the rule is stated thus;

"As a general rule the couris will not engraft exceptions
upon the plain words of a statute, and only do so L) avoid a
result so unreasonable or absurd as to force the conviction
upon the mind ihat the legislature could not have intended
such result."

In addition to the numerous cases cited to these proposi
tions by this author, a case well illustrating this principle is
Kelleij a. Killourney, 81 Conn. 320.
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The supreme court of the United States, in a carefully con
sidered opinion, has applied this doctrine of implied excep
tion in the construction of the so-called Alien Labor Law, act
of Congress approved February 26, 188;'), and by its opinion
engrafted an implied exception upon the general terms of
the act, notwithstanding that the act itself contained several
express exceptions and which, under the rule "expiessiu
unius" would preclude any implied exception. Church of
Holy Trinity o. U. S., 143 U. S. 457.
The supreme court of this state has asserted, in broad and

sweeping language, the power of the court to depart from
the literal wording of the statute and to apply recognized
rules of construction to give a statute a reasonable meaning
in accordance with the legislative intent in the light of "the
reason and spirit thereof" and to "read out of the enactment
the real intent, even though it may be contrary to the letter
thereof." Slate ex rel M. St. P. S: S. S. M. P. Co. v. R. R.
Comm., 137 Wis. 80, 85.
The legislature, when it enacted this law, will be presumed

to have known of the existence, generally in the cities of the
state, of municipal ordinances granting street railway fran
chises and giving street railway cars the right of way upon the
portions of streets occupied by their tracks, and of the exist
ence, generally, of municipal ordinances giving to fire and
police department vehicles and city ambulances the right
of way over ordinary- traffic in the streets of a city. It would
seem to require some positive, affirmative expression by
the legislature to that elTect to warrant a construction of a
statute, designed primarily to regulate the operation of auto
mobiles in general use, which would supersede and abrogate
all of these ordinances. Such, however, would be the neces
sary cfTect of these statutes if construed literally, for sec.
1636-55 expressly prohibits any municipality "to enact, pass,
enforce or maintain any ordinance" except such as may be
"in strict conformity with the provisions of sections 1636-47
to 1630-57, inclusive."

The supreme court of this state has held, in a recent de
cision, that that part of sec. 1636-49, Stats., which deals
with the right of way at street intersections, applies not only
to automobiles or motor-driven vehicles but to all vehicles,
in that case a single buggy drawn by a horse and a coal wagon
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drawn by a team of horses. As so construed this provision
of these statutes must, it would seem, to be reasonable, admit

of an implied exception in favor of street cars which are ve
hicles and have frequently held to be such in cases dealing
with the law of the road. Foster v. Curtis, 213 Mass. 79, 42
L. R. A. (N. S.) 1188, and note.

It would seem, also, that this provision must admit of an
implied exception in favor of fire apparatus which is, by cus
tom or by city ordinances, enacted under legislative grant of
municipal power to regulate the use of streets (sec. 925-52,
subsecs. 12, 13), given the right of way over ordinary traffic.
Ihmlon V. Milwaukee E. R. S: L. Co., 118 Wis. 210; Kansas
City I'. McDonald, 60 Kan. 481.
And also in the case of ambulances. Smith v. Amcr. S. P.

C. A., 27 N. Y. Supp. 315.
And police patrol wagons. Decker v. Brooklyn II. R. Co.,

72N. Y. Supp. 29.
While no decision directly in point is found in the Wis

consin reports, there are several cases holding, and it is the
clear weight of judicial authority, that laws and ordinances
in general terms limiting speed or prohibiting immoderate
driving in public streets do not apply to city fire apparatus.
Farley c. New York, 152 N. Y. 222, 46 N. R. 506; Kansas City
0. McDonald, 60 Kan. 481, 45 L. R. A. 429; Toledo Railway &
L. Co. v. Ward, 25 0. C. C. 399, 104; Stale p. Shepard, 64 Minn.
287, 67 N. W. 62. The first two cases, above cited, were

personal injury cases brought against the city to recover for
injury to a member of the fire department caused by collision
of tire apparatus, while responding to an alarm of fire, with
an unlawful obstruction in the street. The city, in each case,
set up the defense of contributory negligence,—that the in
jured fireman was guilty of negligence contributing to his in
jury in that he was driving, at the time of the accident, at a
rate of speed in excess of that permitted by law. In the New
York case the court of appeals overruled this defense, saying:

"It is manifest that sec. 1932 of the Consolidation Act can
have no application to the speed at which engines or hose
carls connected with the fire departmant shall be driven
when going to a fire. * * * The safety of property and the
protection of life may and often do depend upon celerity of
movement, and require that the greatest practicable speed
should be permittecl to the vehicles of the fire department in
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going lo fires. Sec. 1932 was intended to regulate the speed
of horses traveling on the streets and using them for the
ordinary purposes of travel, and from the nature-of the exi
gency cannot apply to the speed of vehicles of the fire dcparL-
ment on their way to fires." (152 N. Y. 227.)

On the same proposition the supreme court of Kansas, in
the McDonald Case, supra, held:

"We do not think that the ordinance was intended to gov
ern the actions of firemen or regulate the speed of fire engines
or trucks. Such an intention is nowhere expressed, and if it
had been the ordinance would have been unreasonable. Ci
ties do not provide horses of high mettle, trained to propel
speedily apparatus for the extinguishment of fires, and then
impede them in their progress by a requirement that they
shall not be driven faster than an ordinary traveling gait.
Various appliances have been devised by which such horses
are harnessed with incredible speed that no time may be lost
in reaching the fire with hose and other aids to prevent the
destruction of property. It is of first importance that a fire
be reached in its incipiency, and, to accomplish this purpose,
the utmost haste is necessary. A compliance with this ordi
nance by the firemen and the enforced delay required by its
terms would convert the fire department into a purely
ornamental adjunct to the city government, proficient only
on parade." (fiO Kan. '183-'!.)

The Ohio circuit court,'in the Ward Case, supra, followed
the cited cases in the New York court of appeals and the
Kansas supreme court.

In the Minnesota case, above cited, it was held:

"Under authority granted by the charter to pass an ordi
nance to prevent and punish immoderate driving upon the
public streets of the city of Minneapolis, the council enacted
an ordinance which prohibited driving upon the streets at a
greater rate of speed than six miles an hour; no exceptions
being made. Held, as to members of a salvage corps, or
ganized under the provisions of Gen. Laws 1895, c. 178, sec.
1, and for the purposes therein prescribed, responding to an
alarm of fire sent Lo their station from the headquarters of
the city fire department, said prohibition was unreasonable
and invalid." (67 N. W. p. 62.)

The decision of the Illinois appellate court, first district,
in Morse v. Swcenie, 15 111. App. 486, is cited to the contrary,
but this case is a decision of an inferior court and the decision

thereof was perhaps influenced by a special city ordinance
there in force prohibiting, under penalty, any fire apparatus
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to be "drawn to a fire or alarm of fire in a manner calculated

to endanger the safety of persons or property in the streets or
alleys in said city." (Page 488.) While holding the fire de
partment-to be subject to the general ordinance prohibiting
immoderate driving, the decision is rested also upon the
ordinance expressly relating to the fire apparatus and the fire
marshal's violation thereof. (Pages 491-492.) The cor
rectness of this decision, insofar as it holds the general city
ordinances applicable to fire apparatus, is questioned by
Elliott, Roads & Streets, sec. 1092, note.

In addition to the cases expressly holding that general
speed ordinances, and the like, do not apply to fire apparatus,
there are numerous negligence cases which, in a measure,
give effect to the doctrine of implied exception as to fire and
police vehicles and ambulances in fixing the degree of care
required by persons operating the same and the degree of
care which others are bound to exercise in order to avoid

injury by or collision with such vehicles. These cases, in
effect, hold that the duties of a fire department and the like
require the drivers of such vehicles to take chances which
prudent persons ordinarily would not take and entitle them
to rely upon a greater degree of care by others to avoid injury
by or collision with such vehicles than would be required by
such others with respect to ordinary vehicles of pleasure or
business. Upon such considerations it is frequently held
that the act of a fireman, driving a fire truck for example,
may be held not to be negligent though the same act would
be negligence per se if done by the ordinary person not in
the discharge of such a public duty. Hanlon v. Milwaukee
E. R. dc L. Co., 118 Wis. 210, 217; Dole v. New Orleans R. ct

L. Co., 19 L. R. A. (N. S.) 623, and note; Kansas Citi) v.
McDonald, 60 Kan. 481, 483-484; Magee v. West End St.
Rg. Co., 151 Mass. 240, 242; Warren v. Mendenhall, 77 Minn.
145, 152; McBride v. Rij. Co., 134 la. 398; O'Neill v. St. Louis
Transit Co., 108 Mo. App. 453; Decker v. Brooklyn Heights R.
Co., 72 N. Y. Supp. 229, 230; Chicago City Ry. Co. v. Mc-
Donough, 221 III. 69, 73.
Some of the considerations which distinguish the conduct

of a fireman under the law of negligence, as recognized in
these cases, are well stated in the opinion of the supreme
court of this state in the case of Hanlon v. Milwaukee E. R.
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& L. Co., supra, and those consideralions argue equally
forcibly for a reasonable construction, of these statutes, sees.
163(3-'17 to 1636-57, inclusive, Stats., admitting of an implied
exception therefrom of motor vehicles of the fire and police
departments and of motor ambulances of cities. In the
course of the opinion in that ease the supreme court said:

"Among those things which distinguish the conduct of the
drivei' of the fire apparatus from others is, primarily, the
duty and necessity of gi'cat speed. The loss of moments
may mean destruction of lives or property. The public pur
pose which men and appliances serve would be defeated by
the hesitation and caution'which does and should char
acterize the ordinary traveler. To serve this public pur
pose, the driver must and does seize every opportunity to
make expedition. He takes chances, in deference to the im
perative necessity for speed, which would be wholly un
justifiable othcnvise. These things firemen do. These
things they must do. The conclusion seems irresistible,
either that they are consistent with ordinary care under
those circumstances, or that the ordinarily prudent man can
not hold a position in the fire deparlmcnt. Another dis
tinguishing circumstance is the persistent alarm which pre
cedes the (ire vehicle. The clamor of its gong is a i)cnc-
trating, far-reaching sound, so entirely distinct from the
other sounds of a city street as to force attention at once.
That circumstance, of course, greatly diminishes the hazard
resulting from the speed, as it seives to clear the way of ol)-
sLaclcs, and justifies a considerable measure of confidence
that crossings and corners will be clear when reached."
fPage217.)

In the light of the provisions of these statutes, and of the
considerations affecting the operation of fire and police de
partment vehicles of cities, and motor ambulances, which arc
matters of common knowledge, and in view of the authorities
herein cited, I am of the opinion that these statutes arc in
applicable to vehicles of the classes mentioned and were not
intended by the legislature to apply thereto.
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Corporations—Amendments of Articles—A stock corpora
tion, upon amendment of its articles increasing its capital
slock, must make the affidavit required by sec. 1774n, even
though organized for benevolent and charitable purposes
and no dividends are paid.

January 29, 1916.
Hon. John S. Donald,

Secrelarij of Stale.
In your inquiry of the 25th inst. you ask for an opinion

in answer to the question raised in a letter received by you
from Cavanagh, Barnes & Cavanagh, attorneys at law,
Kenosha. This inquiry relates to a proposed amendment
to the articles of incorporation of a hospital association,
which is said to be organized for benevolent and charitable
purposes. You enclose a copy of the articles of incorporation,
from which it appears that:

"The capital slock of said corporation shall be one hundred
thousand (100,000) dollars, and the same shall consist of one
hundred thousand (100,00.0) shares, each of which said
shares shall be of the face or par value of.one (1) dollar."

And further that:

" This corporation is organized exclusively for benevolent
an(J charitable purposes, and no dividends or pecuniary prof
its shall ever be declared to the members or stockholders
thereof."

It appears that it is the present purpose of the corporation
to build an addition to the hospital and also a nurses' home,
and that, in order to obtain funds therefor, it is necessary to

increase the capital stock. It is apparently assumed and
conceded that such increase of capital stock can be made
only by and pursuant to an amendment of the articles of
incorporation duly filed and recorded, as in the case of any
other stock corporation. State ex rel. Ally. Gen. v. N. P.
R. Co., 153 Wis. 73.

The question raised is whether it is necessary for the officers
of the corporation, in order that such proposed amendment
to the articles of incorporation providing for an increase ol
the capital stock may lawfully be filed, to comply with the
provisions of sec. 1774n, Stats., and make and file the affi
davit therein required. This section of the statutes was
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enacted originally as ch. 532, Laws of 1911, and apparently
has not as yet been before the supreme court for construc
tion. It reads as follows:

"No amendment to the articles of any corporation, in
creasing the capital stock, shall be filed unless accompanied
l)y the affidavit of the president and secretary that at least
one-half of the capital stock, including the proposed in
crease, has been duly subscribed and at least twenty per
centum thereof actually paid in. The aforesaid officers and
any other officer or stockholder consenting to the incurring
of any debt or liability by such corporation, while having
knowledge that less than one-half of the authorized capital
stock has been subscribed or that less than twenty per
centum thereof has been actually paid in, shall be personally
liable upon the same."

This corporation is clearly within the class of benevolent
or charitable corporations expressly excepted from the re
quirement of paying a filing fee as defined in the language
of par. (a), subd. (9), sec. 1772, Stats., as a corporation
organized "exclusively for educational, benevolent, charitable
or reformatory purposes, the articles of which provide that
no dividend or pecuniary profits shall be declared or paid to
the members thereof." It will be seen that the language of
sec. 1774/1 is at once explicit and comprehensive—"no amend
ment to the articles of any corporation increasing capital
stock," etc.—and contains no express exception of charitable
or benevolent corporations.
The difference in phraseology between this section and the

language above quoted from par. (a), subd. (9), sec. 1772,
and the language of sec. 1774cr, "every corporation for profit,"
and others might be mentioned is, I think, significant. The
failure of the legislature, in enacting sec. 1774/1, to use any
of the forms of expression used elsewhere for the purpose of
excluding charitable corporations or corporations not organ
ized for profit would seem clearly to indicate a legislative
intent that this section should apply to all stock corporations
of whatever nature.

Accordingly, I am of the opinion that the statute must be
so construed, unless, indeed, it falls within that class of ex

treme cases where an implied exception must be indulged in
order to avoid unreasonable, unjust or absurd results.
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In the communication of learned counsel, considerations
are suggested upon which it is argued that sec. 1774n is in
applicable to a corporation of the kind under consideration.
It is said, referring to the proposed new stock, "This stock
will be issued only as people contribute to the objects above
indicated, and the stock will be issued to them for the amount
of their several subscriptions." I fail to see, however, where
in this arrangement differs materially from the practice of
the ordinary stock corporation. The difference, if any, is
hardly such as to create a necessity which would justify
invoking the doctrine of implied exception in construing this
statute.

It is further stated that "It is almost impossible to get
subscribers to stock of this kind in advance of the time

when the money is needed by the hospital." Without in
tending to disagree with your correspondent as to the situa
tion in this particular case, it is believed that this is not
generally true, and that the legislature, in enacting this
statute and having regard to what is usual and customary in
reference to subscriptions in aid of undertakings of this
character, was quite warranted in believing and assuming
that usually subscriptions for such undertakings could be
obtained to the amount of fifty per cent and actually col
lected to the amount of twenty per cent prior to the time
when the money is actually needed for the purposes of the
corporation.
Perhaps, also, some reasons could be suggested why the

legislature should require that this be done before authorizing
even a benevolent corporation to transact business, make
contracts and incur liabilities.

The statute under consideration was apparently intended
to extend, so as to include increases of corporate capital stock,
a requirement similar to that found in the provision originally
enacted as sec. 16, ch. 144, Laws of 1872, and embodied sub
sequently in sec. 1773, Stats., with respect to the amount of
stock required to be subscribed and paid at the time of origin
al incorporation. This provision, in its present form, reads
as follows:

"No such corporation shall transact business with any
others than its members until at least one-half of its" capital
slock shall have been duly subscribed and at least twenty per
centum of said capital stock actually paid in; and if any obli-
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t,'ation shall be contracted in violation hereof, the corporation
offending shall have no right of action thereon; but the
signer or signers of the articles and the subscriiier or sub
scribers for stock transacting such business or authorizing
the same, or having knowledge thereof, consenting to the in
curring of any debt or liability, as well as the stockholders
then existing, shall be personally liable upon the same."

Of this provision the supreme court has said that it was
one of the purposes thereof to prevent corporations "obtain
ing credit when they have no real basis of capital to do busi
ness upon and no resources to meet their liabilities." Anvil

Mining Co. v. Sherman, 74 Wis. 226, 233.
The credit which people in general extend to a corporation

commonly is influenced by the nominal capital of the cor
poration. While the old law, sec. 1773, alTojcIed some pro
tection to the public generally in dealing with corporations
upon the basis of their original capital, it did not extend any
such protection in proportion to existing capital which might
be and in many cases is largely referable to increases of
capital stock made by amendments adopted subsequent to
the issuance of stock provided for in the original articles. It
was apparently to extend protection to include such subse
quent stock issues that sec. 1771/? (ch. 532, Laws of 1911) was
enacted. In doing so the legislature made no exception of
charitable or benevolent corporations.

It can hardly be said that the statute is unreasonable in
not making such exception. It would seem that the legisla
ture may well have thought that a corporation such ab 'his
should be required, before formally increasing its capital
slock and entering into contracts and the like in dependence
thereon, to obtain valid and enforcible subscriptions to at
least fifty per cent of its entire capital stock, including the
proposed new stock, and actual payment to the amount of
at least twenty per cent thereof.
The reasons suggested for a contrary construction of the

statute do not appeal to me as being of that imperative char
acter which would justify a construction of the statute ex
cepting therefrom benevolent corporations, which, as stock
corporations, are well within the scope of the plain, express
language of the statute.

Accordingly, I am of the opinion that sec. 1774/? applies to
the corporation in question, and that you are not authorized



Opinions of Attorney-General 97

to receive and file an amendment to its articles of incor

poration increasing the capital stock thereof unless the
same is accompanied by the affidavit in that section re
quired.

It is proper, perhaps, to call specific attention to the
peculiar wording of the statute, "at least one-half of the
capital stock, including the proposed increase." This lan
guage relates, of course, to the total amount of authorized
capital as it will be stated in the articles as amended. It
makes no requirement with respect to the proposed new
stock, except as a part of the whole. It is only with respect
to the whole capital, including the increase, that compliance
with the requirements of the statute is required to be shown
by the affidavit filed. In the case of the corporation under
consideration, for example, if -the entire $100,000 of the
original stock has been subscribed and at least $40,000
thereof paid in, the corporation may validly increase its
capital stock to $200,000, and, although none of the new
stock is yet subscribed or paid for, it will be within the
statute and its officers may accordingly make and file the
required affidavit.

Corporations—Articles ofIncorporation—•Effect of failure
to file articles with secretary of state after filing with register
of deeds.

January 29, 1916.
Hon. John S. Donald,

Secretary of State.
I have your request of recent date for opinion and advice

in refiling amendment to the articles of incorporation of the
La Crosse Box Company. It appears that this corporation
was originally organized Feb. 23, 1897, and that, although
its articles of incorporation were duly recorded in the office
of the register of deeds of La Crosse county, neither said
articles of incorporation nor any verified copy thereof has
ever been filed in the office of the secretary of state, nor any
fee paid therefor. There is now offered for filing in your
office an amendment to said articles of incorporation, in
creasing the capital stock thereof from $20,000 to $40,000.

10-^
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You ask what procedure is necessaiy in this case, and what
are the fees to be required.

Subsec. 7, sec. 1772, Stats. 1898, in force at the time of the
organization of this corporation, required, among other
things:

"Stuch original articles or a true copy thereof, verified as
such by the affidavits of two of the signers thereof, shall be
recorded by the register of deeds of the county in which such
corporation is located; and no corporation shall, until such
articles be so left for record, have legal existence. A like
verified copy and a certificate of the register showing the
date when such articles were left for record, shall, within
thirty days, be filed with the secretary of state, and for a
failure so to do each signer of such articles shall forfeit
twenty-five dollars."

The fee for filing such articles then in force and applicable
to this corporation was provided for in the same subsection
as follows:

"The corporators shall pay twenty-five dollars if the capi
tal stock of the corporation is fixed therein at twenty-five
thousand dollars or less."

It would appear from the foregoing provision of the statute
that it was not the intent of the legislature that failure to
file articles of incorporation in the office of the secretary of
state should alTcct the legal status of the corporation as such.
This requirement Avas apparently intended to be enforced by
the penalty provided for nonpcrformances thereof. It would
seem to follow, therefore, that the corporation in question
has been legally organized and validly existing as such, not
withstanding the failure to file its articles in the office of the
secretary of state.
The secretary of state should, however, for practical

reasons and also to secure compliance with the law, require
the filing of the original articles, before accepting and filing
any proposed amendment thereto. Under the decision of
the supreme courtin State ex re!. Attorneij General v. Northern
Pacific R. Co., 157 Wis. 73, I am of the opinion that these
original articles may now be filed by complying with the
provisions of subsec. 7, sec. 1772, Stats. 1898, in force at the
time when such articles should have been filed, and the pay
ment of the liling fee of 825 therefor. When this is done,
the proposed amendment to said articles may be received
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and filed in the usual way and the fees therefor will be as
provided in subd. (c), subsec. 9, sec. 1772, Stats. 1915.
As the penalty prescribed in subsec. 7, sec. 1772, Slats.

1898, was one for which the original signers of the articles
of incorporation only, and not the corporation, were liable,
in my opinion the secretary of state is not autliorized to
refuse to receive and file either the original articles or the
proposed amendment thereto in order to enforce the pay
ment of said penalty.

If, upon investigation, such action is warranted, you
should make demand upon the signers of the original articles,
or such of them as may be found, for the payment of this
penalty. If payment thereof is not then made, it may be
sued for in a civil action (sec. 3294), which may be brought
by the attorney general at the direction of the governor
(subd. (1) sec. 163, Stats.).

Public Health—Masseurs—License—Only those who prac
tice both massage and hydrotherapy required to secure
license.

January 29, 1916.

Louis J. Fellens,

District Attorney,

Fond du Lac, Wis.
In your communication of January 28th you refer to sees.

1435d and 1435e, relating to the practice of massage and
hydrotherapy, and you inquire whether the practice as out
lined there applies to the ordinary "beauty parlor' where
face massages and the like are given.

This question must be answered in the negative.
In an official opinion rendered by this department to

Mr. Umbreit, attorney for the Wisconsin state board of
medical examiners, under date of December 3, 1915, (Vol.
IV, Op. Atty.Gen.p. 1049),I held that this law did not apply
to those who are practicing either massage or hydrotherapy;
that it only applied to these who practice both massage and
hydrotherapy.
You will note that the word "and" connecting the words

massage and hydrotherapy is consistently used throughout
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the statute instead of the word or. This must be given a
literal construetion. There is no apparent reason for sub
stituting the word or for and in this statute. Those who
practice face massage in beauty parlors are not engaged in
both massage and iiydrotlierapy, and for that reason the
law does not apply to them.

Indigent, etc.—Mothers^ Pensions—Grandparents cannot
be compelled to support grandchildren.
The fact that the parents of a mother having dependent

children might be ordered to support her under sec. 1503
does not deprive her children of the benefits of sec. 573/.

January 29, 1916.
J. II. Hill,

District Atiornei},
Baraboo, Wisconsin.

In your letter of the 28th inst. you state that there is a
widow resident of your county who is entitled to aid under
sec. 573/, commonly called the Mothers' Pension Law, but
that she has parents who are able to support her and if
proceedings were brought under sec. 1503 the county judge
would be justified in making an order directing them to
contribute to her support. You ask whether this latter
consideration removes her from the provisions of sec. 573/
so that she will not be entitled to aid under that provision
of the law.

In reply I will say that sec. 1503 does not require the grand
parents to contribute to the support of their grandchildren.
While, if the mother of these children were herself destitute,
her parents might be compelled to contribute to her support,
I do not think they can be compelled to contribute to the
support of her children. I am, therefore, of the opinion that
proceedings under sec. 1503 would not relieve the situation
and would not secure aid for the dependent children. I
think the children are entitled to the aid provided by sec.
573/.
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Taxation—Inheritance Tax—1. Property transferred with
in six years liable to inheritance tax.

2. Charitable corporations of other states liable to.
3. Transfer of lands located outside of state not subject to.
4. How collected.

January 29, 1916.
James Kirwan,

District Atlorneii,
ChilLon, Wis.

I have your letter of the 17th insL., in which you state in
substance the following facts:
An unmarried man lately died intestate in Calumet county,

leaving considerable personal estate in Wisconsin and some
real estate in the state of Nebraska. Within the last six

years he had given away over $50,000 in money to various
religious corporations located in Illinois, New York and Penn-
sjdvania, and he received from each such corporation a
writing by which such corporation bound itself to pay him
until his death an annuity of a specified amount, payable
either annually or semiannually. Deceased is survived by
two sisters, his next of kin and heirs at law, and the petition
for probate of his estate has been made by a person who de
scribes himself as a brother-in-law of the deceased.

Upon the foregoing facts you raise the following questions:
1. Are gifts like those described, and to which is attached

a condition for the payment of annuities, liable to the pay
ment of inheritance taxes?

2. Are gifts to religious corporations located outside of
the state of Wisconsin liable to an inheritance tax under

our statute?

3. Are lands in the state of Nebraska, donated by de
ceased within six years, liable to payment of inheritance
taxes?

4. How is the state of Wisconsin to enforce collection of

said inheritance taxes on these gifts?
5. Is the application for probate on said estate legal under

sec. 3807, Stats., and can the granting of probate on the peti
tion of a brother-in-law be attacked by the beneficiaries in
proceedings to enforce the collection of inheritance taxes?
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1. A gift of the character stated is, under section 1087-1,
subd. (3), a transfer of property, and having been transferred
within six years prior to the death of the grantor or donor,
said transfer is liable to the tax.

Indeed, according to the provisions of sec. 1087-15, sub-
sec. 7, this may be held to be a transfer of property subject
to a charge dctcrminable by the death of the donor; in other
words, the date of the death of the donor in this case fixed
the time when, under the statute, the transfer of property is
deemed to have taken place.

2. Sec. 1087-1 reads in part as follows:

"The following exemptions from the tax, to be taken out
of the first §25,000, are hereby allowed
"(1) All property transferred to municipal corporations

within the stale for strictly county, town or municipal pur
poses, or to corporations of this state organized under its
laws, or that may be organized within two ycai-s after the
transfer of such property, solely for religious, charitable or
educational purposes, which shall use the property so trans
ferred exclusively for the purjioses of their organization
within the state, shall be exempt."

It will be noted that this section onlj^ exempts corporations
of this state organized for religious purposes. Corporations
organized under the laws of other states for religious purposes
are not exempt, but arc subject to the tax.

3. The law is pretty well settled that a transfer of lands
located outside of the state is not subject to the inheritance
tax of this state. Conovcr v. Croshy, 210 111. 380; In re Swifi,
137 N. Y. 77. The lands of the deceased located in the state
of Nebraska are therefore not liable to pay an inheritance
tax under the statutes of Wisconsin.

4. Sec. 1087-5, subsec. 1, provides that all taxes imposed
by this act shall be due and payable at the time of the trans
fer, and such tax shall be and remain a lien upon the property
transferred until paid, and the person to whom the property
is transferred, and the administrator of every estate in which
property has been transferred is personally charged and held
liable for the payment of said tax.
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Under sec. 1087-15, siibsec. 10, it is the duty of the county
judge to ascertain and determine the amount of inheritance
taxes for which any estate is liable. Upon this determination
proceedings may be based to collect the tax either from the
person or persons primarily liable, or out of the property
transferred, or out of the residuary estate, or from the ad
ministrator of the estate.

5. Under sec. 3807 the surviving sisters, as the next of
kin of the deceased, are clearly entitled to administration
op his estate or administration may be granted to such other
and suitable competent persons as said sisters may request.
Properly, the petition should be made or authorized by the
sisters, or one of them. However, if, at the hearing of said
petition, they do not object or demand the appointment of
themselves or some one else, and the brother-in-law is ap
pointed such administrator, such appointment cannot there
after be attacked by third persons directly or collaterally.
The circumstance that the petition is made by a person not
entitled to make it, or that administration is granted to a
person not entitled thereto, does not render the appointment
void; it is voidable only by an appropriate direct proceeding
See Steinberg v. Sahman, 130 Wis. 419, 426, and cases there
cited and discussed.

It is therefore my opinion that, in proceedings to collect
the inheritance taxes, the beneficiaries cannot question the
legality of the appointment of the administrator, in case the
brother-in-law is so appointed.

Agricultural—County fairs—Aid may not be based on
premiums paid on exhibits coming from another state, ex
cept live stock.

JanuaO' 31, 1916.

Hon. John S. Donald,

Secretary of State.

I have your request for opinion of recent date in which you
ask to be advised whether *'it is proper for an agricultural
society receiving aid from the state to pay premiums to
residents of other states on articles other than live stock."
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You refer, in your inquiry, to sec. 1464, Slats., and you
state:

"In some cases, the tciTitory tributary to the fair is in
another state and a few of the societies so located have ac
cepted exhibits from other states and have allowed premiums
on them."

I assume that this question arises in the discliarge of your
official duties under the provisions of sec. 1.463, which pro
vides for the payment by the state to county agricultural
societies, and the like, which shall have complied with the
conditions of said section an amount equal to "eighty per
cent of the total amount of premiums paid at its annual fair
for the preceedingyear upon live stock, articles of production,"
etc., "for which published premiums have been offered," and
provides for the filing with the secretary of state by the
oflicers of the agricultural society of an itemized statement
of the premiums so paid, presumably for audit in accordance
with the provisions of the statute pertaining thereto.

Sec. 1464, Stats., provides:

"All moneys received by any such .society, association or
board, either from the state or any other source * * * shall
be paid out annually, by bank check or draft in each in
dividual case, for premiums awarded, in such sums as its by
laws, rules and regulations shall direct, on such live animals,
articles of production, * * *as are the growth and manufac
ture of the district whicli such society, association or board
represents, *

Following provisions of this section permit the payment
of premiums on live stock, "the growth of any other county,
state or country," and further permit the payment of moneys
not received from the state "for trials or exhibitions of speed,
or other contests, for which published premiums have been
offered."

The language of this statute is plain and explicit to the
effect that, except for premiums on live stock, no money of
such society received by it "either from the state or any
other source" shall be paid as premiums on articles exhibited
except such articles "are the growth and manufacture of the
district which such society, association or board represents."
There is some ambiguity, perhaps, arising from the lack of

accurate definition of the "district" which such a society
may represent. Sec. 1460, Stats., provides:
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"Any number of citizens of any county in which no such
society shall be in existence, or of two counties Jointly, may
meet and organize a county agricultural society (but not more
than one in each county)."

Sec. 1462 provides:

"Such society shall be open and free alike to all the citizens
of the county where organized who may wish to become mem
bers thereof and shall comply with their regulations,"etc.

It would seem that the word "district," as used in sec.
1464, with respect to county agricultural societies formed
under sees. 1460 to 1462, inclusive, would mean the one

county or the two counties jointly in and for which such
society is organized. With respect to such societies it may
fairly be said that the distribution of premiums is limited to
exhibits which are the growth or manufacture of such county
or counties.

There are, however, several agricultural societies or fair
associations mentioned by name in subsec. 3, sec. 1463, and
in sec. 1463/71, Stats., and to which state aid is authorized, as
to which the "district" represented is not so clearly defined
by the statutes. With respect to these named associations
or societies I am, however, of the opinion that, in the ab
sence of express language to the contrary, the legislature
will be deemed not to have intended to authorize state aid

to pay premiums, other than on live stock, on exhibits grown
or produced outside of this state. Accordingly, your ques
tion, "Is it proper for an agricultural society receiving aid
from the state to pay premiums to residents of other states
on articles other than live stock?" will be answered in the

negative. In auditing the claims of such societies for reim
bursement to the extent of eighty per cent of the premiums
paid by them, under sec. 1463, Stats., you will therefore ex
clude from consideration premiums paid on exhibits pro
duced or grown outside of this state except live stock.
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Public Officers—Clerk of Court—Salaries—Clerk of court
on salarj' basis not entitled to fees collected in cases from
other counties.

February 1, 1916.
Fred Arnold,

District Attorney,
Eau Claire, Wisconsin.

In your communication of January 28th you have enclosed
a resolution passed by the county board of your county in
1910 changing the compensation of the clerk of the court
from a fee to a salary basis. You state that some cases are
removed from other counties to Eau Claire county which
gives extra work to the clerk of the court, and he desires to
know whether he is entitled to his fees as extra compensa
tion in addition to his salaIy^ The resolution of the county
board was passed under sec. 694, Stats., which authorizes
the same. Said resolution, after fixing the salary of the clerk
of the court at S1200 and his deputy at S600, contains the
following:

"which sum shall be in full compensation to said clerk
and his deputy for all services of every kind and nature to be
rendered by said clerk and ids deputy in their official capa
city, and in lieu of all fees, per diem and compensation now
allowed by law to such clerk and deputy. * * * All fees to
which said clerk and his deputy shall be entitled by law
shall be collected and paid over to the county as provided by
law and he shall keep the books of accounts as provided by
law."

You state that you have advised the county clerk that he
is not entitled to the fees collected in cases brought to your
county from other counties. I agree with your conclusion.
It is the duty of the clerk of the circuit court to perform all
duties prescribed by law and it is his duty as clerk of the
circuit court to act as clerk in all cases that are tried in the

circuit court. His salary covers compensation for such
services and the fees that he draws must be turned into the

county treasury under the provisions of the resolution and
also of the statute.
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Public Officers—Expenses of Liligation—Judgments for
costs rendered against state ofiicers in suits against them in
their otTicial capacity payable out of the state treasury.

Februay 2, 1916.

Hon. C. p. Gary,

State Superintendent of Public Instruction.
You have called to my attention the fact, that in a cer-

tiorari proceeding in the circuit court for Dane county to
review your action as stale superintendent in a proceeding
to alter school district boundaries judgment has been ren
dered against you for costs. You ask to be advised whether
costs may be legally allowed in such an action against you
and whether you are personally bound to pay the same.
. Under sec. 2926, Stats., it appears that such costs are
legally included in the judgment against you. State ex rel.
School District v. Wolfram, 25 Wis. 468, 476; State ex rel. v.
Bellew, 86 Wis. 189, 197; Bonnett v. Vallier, 136 Wis. 193,
217.

In an opinion under date of November 15, 1913, to Hon.
J. Q. Emery, dairy and food commissioner, this office has
ruled, however, that costs recovered against a slate officer
in an action brought against him in his official capacity are
payable out of the state treasury out of Ihe appropriation
made by subsec. 3, sec. 172-7, Stats.

Charitable and Penal Institutions—Prisoners—Restoration
to Civil Rights—The discharge of a "probationer" by board
of control does not restore him to civil rights.

February 2, 1916.

Hon. B. M. Jostad,

State Probation Officer.
I have yours of the 26th ult. enclosing a letter from a pro

bationer who was recently discharged by the state board of
control, in which the probationer makes inquiry of you as to
whether a certificate of discharge issued to him by the state
board of control restores him to citizenship and, if not,
where he must apply for such restoration. You state:
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"The question hus arisen in his mind, as it has likewise in
the minds of several probationers who have been discharged,
as to whether or not a discharge by this board or a court
implies that the former rights as to citizenship are thereby
automatically restored to the offender."

While the offense for which this probationer was convicted
is not stated, I assume that he was convicted of a felonry
that is, of an olTense for which the offender on conviction is
liable by law to punishment by imprisonment in the state's
prison.

Sec. 2, art. Ill, Const., reads in part as follows:

"Nor shall any person convicted of treason or felony be
qualified to vote at any election unless restored to civil
rights."

A person convicted of felony does not thereby lose his
citizenship; his conviction deprives him of certain civil
rights, among which is the right to vote. These civil rights
are not restored to him by a discharge from imprisonment
or from probation. Civil rights can only be restored by a
pardon.
By sec. 6, art. IV, Const., the sole power to grant pardons

is vested in the governor and he alone can restore a person
convicted of a felony to his civil rights.
There are in force certain rules and regulations for par

dons which have been promulgated by the governor. The
rule relating to restoration of civil rights reads as follows:

"Pardons to restore the rights of citizenship will not be
granted until one year after the expiration of the term of
sentence, and then only upon a petition endorsed by reputa
ble citizens where the convict has resided since his release,
that he has been of good behavior and is worthy."

Appropriations and Expenditures—Engineering Department
—How cost of engineering service is charged and appor
tioned. How supplies obtained.

February 2, 1916.
Hon. John G. D. Mack,

Department of Engineering.
In your letter of the 25th you call my attention to ch.

500 and ch. 573, Laws of 1915, and among other things you
say that in the administration of these laws the expenses
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consist of (1) salaries, (2) traveling expenses, (3) permanent
apparatus, such as recording gauges, surveying instruments,
etc., (4) ofiice supplies, such as paper, pencils, ink, carbon
paper, clips, etc.; that items (1) and (2) are paid after the
service has been rendered or the expense incurred; that item
(3) is paid out of the appropriation for the department in
which the apparatus, etc., is to be used; that item (4) must
be ordered in advance of the use of such supplies, and that
these supplies are a necessary part of the expense involved
in performing engineering or architectural service; that be
fore the enactment of ch. 500 the railroad and tax commis

sions had what was known as a joint engineering stalT, and
that the office supplies were requisitioned from the super
intendent of public property by each commission in about
the same proportion as the salaries were based upon the time
spent or work done for each commission, and that this was
considered a fair division. You ask the following questions:

"1. When service is rendered constantly by the depart
ment of engineering for two or more branches or depart
ments of the state government, is the proportion of office
supplies used in the work of any one of these branches or
departments chargeable Lo the appropriation of such branch
or department?
"2. May these branches or departments requisition for

such supplies in advance of the use of these supplies?
"3. Is all or any portion of the cost of such supplies used

in the performance of requisitioned engineering or archi
tectural service for any branches or departments chargeable
to ch. 573, Laws of 1915, as overhead expenses?"

Ch. 500, Laws of 1915, creates the state department of
engineering, and, among other things, provides:

"4. The chief engineer shall furnish engineering and
architectural seiwices lo any branch or department of the
state government upon requisition duly made by the head
of the department requiring such services, and the expense
thereof shall be charged to and paid out of the appropriation
made by the legislature to the department, board or com
mission receiving such service."

Under the quoted provision I am of the opinion that
your first question should be answered in the affirmative.
It seems to me that this provision shows clearly an in
tent that whatever items of expense can clearly be said to
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have been caused by the furnishing of engineering and
architectural services to a particular branch or department
of the state government shall be charged to such branch or
department wholly irrespective of the nature of the par
ticular items of expense, whether they be office supplies or
otherwise.

Ch. 500, Laws of 1915, further provides:

"7. The state chief engineer shall keep or cause to be kept
accurate records of the work clone by his department and
of the expenditures in connection therewith, and whenever
possible the said expenditures shall be charged directly
against the appropriation of the department, board or com
mission on whose behalf they were made. Whenever ex
penditures are incurred on behalf of two or more depart
ments, boards or commissions of the state jointly, they shall
be apportioned between the departments, boards or com
missions chargeable therewith, and the salary of the chief
engineer and such other overhead expenses as may be in
curred in connection with administering the work of his
department shall be apportioned in accordance with recog
nized accounting practices between all of the state dc-
parments, boards or commissions for wiiom the work has
been done."

Ch. 573, Laws of 1915, makes an annual appropriation of
$18,000 to the department of engineering

"to be used for payment of salary of the chief engineer,
and for defraying to the extent applicable such other over
head salaries and expenses as may be incurred in connection
with administering the work of the department, and money
expended from the fund hereby appropriated shall not be
paid by or chargeable to departments, boards or commis
sions.

Webster's New International Dictionary defines over
head cost as:

"The general expenses of a business, as distinct from those
caused by particular pieces of traffic; indirect or undis
tributed cost."

In other words, as I understand it, the overhead cost or
overhead expense is that cost or expense which cannot be
said to have been caused by any particular job, or, in this
case, by any particular branch or department of the state
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governmenl for whom architectural or engineering services
arc furnished, but which expenses are necessarily incident
to maintaining the department of engineering.
Your second question should be answered in the alTirma-

tive. It is only by issuing a requisition that the supplies can
be legally obtained. Under ch. 573, no supplies paid for out
of the appropriation there made can be charged to any other
department. It seems to me that the only practicable way
to handle the matter is to permit the department or branch
needing such supplies to issue its requisition for them in ad
vance of their actual use.

Your third question is answered in the negative. So far
as such supplies are used because of the engineering or
architectural seiwices furnished to a particular branch or
branches, or department or departments of the state gov
ernment, as distinguished from the general use of the engi
neering department, their cost is not properly an overhead
expense, and should not be paid out of the appropriation
made by ch. 573, Laws of 1915.

Public Health—Physicians and Surgeons—License—An un
licensed person who assumes to practice medicine cannot
recover compensation for his services.

February 2, 1916.

C. H. WiEGAND,

District Attorney,

Eagle River, Wisconsin.
By your letter of January 31st, 1916, you inform me that

a person not licensed by the state board of medical exam
iners has been practicing medicine and surgery in your
county and in several instances has been called to attend
the poor, and once a post-mortem, and that he has presented
bills therefor to the county, which have been disallowed.
You ask if the county board should allow claims for services
heretofore performed in case this person procures a license.
In my opinion your question is very emphatically an

swered by the statutes. Sec. 1435n, subsec. 1, provides that
all persons desiring to practice medicine or surgery in this
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state shall first obtain a license from the state board of
medical examiners. Subsec. 4 of the same section says it
shall be unlawful for any person not possessing a license to
practice medicine, surgery or osteopathy, to give or pre
scribe drugs or perform a surgical operation or to practice
in this state unless he has secured from the board a license
authorizing him so to do.

It is provided by sec. 1435i that: ,

"No person practicing medicine, surgery or osteopathy
without having a license so to practice * * * have
the right to collect by law any fees or compensation for the
performance of any professional services or to testify in a
professional capacity as a medical or osteopathic physician
or practitioner of any form or system treating the afflicted
or as an insanity expert in any case."

A person who practices medicine or surgeiy without a
license, and hence in violation of the law, is not a doctor or
physician and surgeon, but is merely a pretended doctor,
and for such false pretense he is liable to criminal prosecu
tion. Sec. 4603a provides:

"Any person prohibited by section 1436 from testifying
in a professional capacity as a physician or surgeon who shall
assume the title of doctor of medicine, physician or surgeon
by means of any abbreviation or by the use of any word,
words, letter or letters, of the English or any other alpha
bet, or by any device whatsoever, printed, written, painted
or exhibited in any advertisement, circular, hand bill, letter
or other instrument, or on anj' card, sign, door or place shall
be punished by a fine of not less than twenty-five dollars
nor more than one hundred dollars, or by imprisonment in
the county jail not less than ten days nor more than sixty
days for each offense."

A person so offending is legally incompetent to act as an
expert upon an inquest or post-mortem. The statute, sec.
4870, authorizes the coroner or justice conducting an in
quest to require by subpoena the attendance of one or more
competent physicians or surgeons for the purpose of making
an examination of the body and testifying as to the result
of the same. As before stated a person who is not licensed
is but a pretended physician and though subpoenaed to
attend is not entitled to any compensation therefor. The
law never provides compensation for the commission of a
crime or misdemeanor. It would, therefore, be unlawful
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for a coiinLy board to allow compensalion as for medical or
surgical services rendered by a person who is not licensed
to practice medicine or surgery.

Fish and Game—Wolf Bounty—License not required to
hunt wolves.

One who pursues a wolf over boundary into slate and kills
same in this state entitled to bounty.

February 4, 1916.
C. F. McDaniel,

District Attorney,
Darlington, Wis.

Under date of February 1st you have submitted for an
opinion the following questions:

"Can a nonresident without a Wisconsin license, with wolf
hounds on the scent of a wolf, chase the wolf across the
Illinois line into Wisconsin, kill the wolf in Wisconsin and
get the Wisconsin bounty and not be arrested and fined for
the act?
"Can a resident of Wisconsin with license take up the

chase with the hounds on the state line and get the Wiscon
sin bounty for taking and killing the wolf with the Illinois
hounds?"

I know of no law which requires a person to have a hunt
ing license before he can kill a wolf in the state of Wisconsin.
The bounty for the killing of any wolf or wolf cub is given

under sec. 62.47, Stats. It provides:

' Any person who shall kill any wolf cub between the first
day of March and the first day of November next following
shall be entitled to a reward of four dollars, or any mature
wolf at any time ten dollars, * * * to be paid by the
county wherein said wolf * * * vras killed. * * *
A reward for the killing of any wolf * * *' shall be paid
out of the state treasury equal to that paid by the county."

It does not make any difference under the wording of this
statute whether a wolf is chased across the line into a county
or not. The law makes no distinction between a wolf that

has recently come into the county or one that has been
raised within the county.
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There is, of course, a difference between the facts stated
in your letter and a case where a wolf would be caught in
another state or county and brought into the county in
question. In such case the party would not be entitled to
the bounty, for he has harbored the wolf.

In the statement required to be made to the chairman of
the town wherein the Avolf was killed, the claimant must say
that he "did not raise or rear or cause to be raised or reared

*  * * and did not in any way harbor the said animal."
In the case where a wolf is chased across the line into this

state and into a certain county while he is still at large and
is thereafter killed, the party who kills the wolf is entitled to
the bounty.

Oil and Oil fnspeclion—Kerosene may be mixed, but if
it be of different standard and quality the resultant mixture
must be tested before offered for sale.

February 4, 1916.
Hon. W. F. Willis,

Chief Depuly Oil Inspector.
You have submitted to me for an opinion the following

questions:

"1. A merchant has a storage tank on his premises from
which he retails kerosene, lliis tank contains kerosene
which he purchased from one oil company. May he buy
kerosene from a different oil company and empty it into this
tank provided the gravity, flash and burn tests arc the same?
"2. If the kerosene purchased from the second oil com

pany was a lower grade kerosene, i. e., had lower gravity,
flash and burn tests, could the merchant empty it into the
tank containing oil purchased from the first company?
"3. If the kerosene purchased from the second oil com

pany was a highei* grade kerosene, i. e., had higher gravity
flash and burn tests, could the merchant empty it into the
tank containing oil purchased from the first company? It is
understood that the oil bought from both oil companies had
been previously inspected by a deputy oil inspector."

The last paragraph of sec. 1421e contains the following:

"Any person * * * ^vho shall offer for sale or shall
sell any such oil, or gasoline, benzine, naphtha and other
like products of petroleum, representing it to be in any re-
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sped other and different in quality or kind than as repre
sented to the person so purchasing the same, or without
providing and exhibiting in a conspicuous place where such
oil, or gasoline, benzine, naptha and other like ])roducls of
petroleum is sold, a sign or placard, announcing and plainly
proclaiming to all intending purchasers the tests, flash,
burning and gravity, according to the last certificate issued
by the dei)utv inspector making the inspection of tlie prod
uct as to explosive qualities, and the gravity test of gasoline
provided for in sections 1121c to 1421p, inclusive, shall be
liable to a line * *

It is a fact that when kerosene having the same gravity,
flash and burn test is purchased from different companies
and all poured into the same tank, the resultant mixture
will still have the same gravity, flash and burn test. This
being the case, I believe your first question must be an
swered in the affirmative.

I see no objection to mixing the two kinds of kerosene,
for that cannot be construed as an adulteration, and the
seller does not represent the kerosene as having a different
test than that indicated by the last certificate issued by the
inspector.

I believe your second and third question should be an
swered in the negative, for in that case the resultant kero
sene would bear a different test from that part of the kero
sene still remaining in the tank. A mixture of this kind could
only be permitted if the seller, previous to making the sale,
would have the kerosene retested and display on the placard,
as required by law, the actual test of the mixture.

Courts—A county court having criminal jurisdiction re
quired to make report under sec. 1020.

February 8, 1916.

Hon. L. C. Whittet,
Executive Office.

In your communication of Februaiy 7th you state that
in accordance with the requirements of sec. 1020 all the
courts having criminal jurisdiction have received blanks
upon which to make their return to the governor; that
Judge Brindley of the county court of La Crosse county,
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whose court lias limited criminal jurisdiction, raises the
question as to whether it is necessary' for him to render a
report or not.

Sec. 1020 provides:

"The clerks of all courts having criminal jurisdiction shall,
on or before the first Monday of January in each year, mal e
and transmit to the governor a icport of the number of per
sons convicted by juries of criminal olTcnses, and the num
ber of those who have pleaded guilty therein to criminal
charges during the preceding year, together with such other
information upon the subject of crimes as the governor shall
require."

A county court is a court in which a clerk is appointed
under sec. 2434a, and who is generally known as the register
in probate. If such county court has criminal jurisdiction,
it comes within the express provision of sec. 1020, and said
clerk is therefore obliged to make the report therein re
quired.
There are no clerks appointed in justice's courts, and the

statute does not, therefore, apply to said courts. In probate
courts, clerks arc appointed, and, if such courts also have
criminal jurisdiction, a report is required.
You are therefore advised that a report should be made

by the county court of La Crosse county in which Judge
Brindley is the presiding judge.

Charitable and Penal Institutions—Wisconsin Veterans'
Home not a state institution.

Februaiy^ 9, 1916.
Hon. John G. D. M.\ck,

Department of Engineering.
I have your request for opinion of the 4th inst. in which

you ask:

"Do the provisions of sec. 1636-250, relating to the stale
department of engineering, applv to the Wisconsin Veterans
Home?"

An examination of the sLaliiles, sees. ir)29a, 1.529a-l,
1529a-2 and 1529y, discloses, in my opinion, that the Wis-



Opinions of Attorney-General 117

consin Veterans' Home is not a state institution. Siibsec. 1,
sec. 1529a describes the Wisconsin Veterans' Home as "an

institution incorporated under the laws of this state under
the auspices of the department of Wisconsin Grand Army
of the Republic." The Wisconsin Veterans' Home is ap
parently a voluntary benevolent or charitable corporation.
The state contributes largely to the maintenance of the in
stitution (sec. 1529a, Stats.), and requires the officers
thereof to give a bond to the state for the faithful expendi
ture and application of moneys appropriated by the state
for and to the several objects and purposes for which the
same are appropriated, and to report fully in writing to tlm
governor the transactions, management and conduct of the
institution, (subsccs. 1 and 2, sec. 1529a-l). In subsec. 2,
sec. 1529a-l it is provided:

"If any additional land shall be purchased with moneys
at any time appropriated by the state to the said Wisconsin
Veterans' Home, the title thereto shall be taken to the state
and shall be held by and for the uses and purposes of the
said home so long as used for the present objects and
purposes thereof * *

This provision, however, would not seem to be intended
to characterize the institution as a state institution but

rather to qualify any gifts of land by the state to such in
stitution so as to limit the same to a gift merely to the use
of such lands during the time "limited.

Subsec. 4, sec. 1529a-l provides for the visitation and
inspection of the Wisconsin Veterans' Home by the state
board of control with this significant provision:

"But this section shall not give to the said state board of
control any power of direction or any authority to interfere
with the management of the said home by the said board of
trustees thereof, established and provided in accordance
with the articles of organization and the by-laws thereof;
it being designed hereby only to enable full and correct in
formation in respect to such circumstances to be presented
to the governor and laid before the legislature."

It apparently is the legislative design that the Wisconsin
Veterans' Home shall retain, in all respects, its inherent
character as a voluntary corporation subject generally to
the exclusive management and control of its trustees and
officers chosen according to its articles of incorporation and
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its by-laws. While it is provided that certain state officers
shall inspect and report upon the institution and its man
agement, they are not to interfere therewith. The purpose
of such investigation and report is to be solely for informa
tion and advice presumably to enable the legislature to
judge of the wisdom of continuing its policy of extending
the bounty of the state in the aid of the maintenance and
operation of the institution.

While the legislature has imposed some conditions, as that
such inspection shall be allowed, that the officers shall give
bond to the state and that certain classes of persons shall be
admitted to the home, it would seem that these conditions

are imposed only as a condition of the grant of state aid
and that the obligation of the home to comply therewith
arises rather out of contract and not out of the duty to obey
the command of the legislature as a regulation or demand
directed to the management of a state institution.

Sec. 172-76, Stats., provides that there is appropriated
from the general fund a sum sufficient to carry out the
scheme of state aid prescribed in sec. 1529a, and in subsec.
2 thereof is appropriated five thousand dollars annually to
the treasurer of the board of trustees of the same "to be

used by said board for property repairs and maintenance."
These appropriations are obviously in the nature of state
aid and not intended to affect the character of the institu

tion as fixed by the statutes above referred to.
Sec. 1636-250, Stats., establishes a state department of

engineering under the direction of a state chief engineer,
and in more or less general terms prescribes .the functions,
powers and duties of the department and the chief engineer
and his assistants. These functions, powers and duties re
late, in a general way, to engineering and architectural serv
ice and super\dsion with respect to institutions and opera
tions in charge of, operated or conducted by other depart
ments, officers, boards or commissions of the state govern
ment. While the general language used at various places in
the statute to refer to or designate the character or class of
institutions over or in connection with which the depart
ment of engineering should have and exercise its functions,
powers and duties fairly exhausts the whole gamut of possi
ble variety, I think it may fairly be said that the language
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in any of its various forms does not indicate a legislative
intent to extend the scope of the functions, powers and
duties of this department to include any operations, activi
ties or institutions other than those belonging to the state
or conducted, operated or prosecuted by state departments,
ofTiccrs, boards or commissions which are a part of the state
government. It would hardly add anything to the foregoing
to indulge in a detailed analysis of the provisions of this
statute.

I conclude, therefore, thai the Wisconsin Veterans' Home
is not a state institution and not an institution within the

scope of the functions, powers or duties of the stale depart
ment of engineering or the chief engineer thereof.

Criminal Law—Abandonment—Divorce—A divorced hus

band, not required by the decree of divorce to support his
minor children, who were committed to the care of the di
vorced wife, cannot be convicted of abandonment of such
minor children.

February 9, 1916.
Hon. Emanuel L. Philipp,

Governor.

I have examined and return herewith the application of
Winfred C. Zabel, district attorney for Milwaukee county,
for a requisition upon the governor of the state of Michigan
for the apprehension and return to this state of one Adolph
W. Koehler, who stands charged in district court of Milwau
kee county with the ofiense of abandonment of his minor
child under the age of sixteen years.

It appears from the papers accompanying this applica
tion that the accused and Matlie Koehler were married

June 21, 1892, and that the issue of such marriage was three
children, two of whom arc more than sixteen years of age,
and one, Leonora Grace, is fourteen years; that on Febru
ary 15, 1915, a divorce was granted to Mattie Koehler from
the accused and that among other things the divorce decree
provided:

"That the plaintiff have and keep for her sole and sepa
rate property all of the household goods, furnishings, and
ornaments now at her residence at 378 22nd St., Milwaukee,
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and that the clcfcndanL pay to the plaintiff the sum of five
dollars per week as and for permanent alimony; that the
custody of the minor children of the parties be awarded to
the plaintiff."

There is nothing in the papers to show that any ap
plication has ever been made for the modification of this
decree with reference to the care, custody, maintenance or
education of the minor children, and nothing to show that
any demand has ever been made upon the accused, since
said decree, that he contribute to the support of said minor
child, Leonora Grace. The question then arises as to whether
or not, under these circumstances, the papers show prima
facie the commission of the olTense charged upon the part of
the accused.

Under date of September 2o, 1913, in an opinion to your
predecessor, I held that where a divorce decree awards the
custody of the minor children under sixteen years of age to
the wife, and provides for periodical payments by the hus
band for their support, a failure to make such payments on
the part of the husband constitutes the ollense of abandon
ment and failure to support such minor child. I see no reason
for doubting the correctness of thai opinion. Here, how
ever, a different question is presented.
Our supreme court, in cases where application has been

made for a modification of the divorce decree with reference

to the maintenance of the minor children, has said:

"As a general rule of our law, divorce does not discharge
the husband from the duty of supporting the wife and their
infant children. Bui it may make now provision for the
support of the wife necessary, and it may modify, suspend
or supersede the husband's right to the custody of the in
fant children of the marriage, and make new provision for
their support necessary." Campbell v. Campbell, 37 Wis.
206, 210.

"The primary duty to support both mother and child re
mains with the defendant, notwithstanding the divorce."
Thomas v. Thomas, 41 Wis. 229, 233, citing Campbell v.
Campbell, supra.

In another case, where the decree awarded the care and

custody of the children to the wife until the youngest be
came ten years of age, but made no provision for their sup
port, and where, upon the youngest child reaching that age.
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the molher refused to let him go to the father upon the
latter s request, the father informing her that he would not
pay for the child's keeping and thereafter made frequent
efforts to get the child to live with him but the mother would
not consent, and where upon the death of the father shortly
before the child's becoming of age, the mother filed a claim
against his estate for her necessary expenses in maintaining
the child after the father became entitled to its care and cus

tody, the court, in holding that she was entitled to be reim
bursed for such expenses from the estate of the father,
inter alia said:

"When the marriage is dissolved by divorce, the duties of
parents to maintain their children remains as before, for
children are not parties to the divorce suit and do not lose
any rights thereby. Hence the father's duty to maintain
them after the divorce, where there is no decree of the court
relating thereto, especially if their custody is not taken from
him, remains as before. * * * claimant owed the
husband no duty as wife, and her duty to support the child
continued, as before, secondary, and his primary. * * *
It is generally laid down that the liability of the husband
to a divorced wife, in respect to the support of the children,
is the same as to any other third person, except as provided
in the decree. If the court makes no order either for custody
or support of children of the marriage, the divorce leaves
the father's liability as at common law, and the mere divorce
does not terminate his liability. 2 Bishop, Marriage, Di
vorce and Separation, sec. 1220; Thomas v. Thomas, 41 Wis.
2'3'^. In a proper case it seems after the marriage is dis
solved, he may be answerable to the mother for mainte
nance rendered the children while living with her. * * ♦
The father is under legal obligation to provide for the sup
port of his children, even if they remain with their mother
after her divorce, and, as against the public and the chil
dren, he cannot escape the duty. Cartwriyhl v. Cartwright,
40 Mich. 633. Where the decree has granted the custody of the
children to the wife and contains no provision for their support,
it has been held that the father is not liable for the support
of the children. But this is upon the ground that, the stat
ute having made it the duty of the court to provide for their
custody and maintenance upon divorce, it will be presumed
that the decree has made all the provisions on that subject
that were necessary; that the decree is conclusive, as to the
respective rights and obligations of the parlies, subject to
the right to have it modified as subse(|uenL exigencies may
require. As the decree makes the parlies strangers to each
other, it is generally considered that a divorced husband is
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not liable lo his divorced wife for necessaries furnished a
child of the marriage in her cuslody unless by agreement,
express or implied; that there must be cither an express
promise, or facts from which one can reasonably be inferred.
Hamscif v. Ramsey, 121 Ind. 215; Cushman v. Ilasslcr, 82 la.
295. And it has been considered that the support of the
child, under such circumstances, by the mother, was but the
voluntary performance of a natural duty, and that her
remedy was to apply to the court for maintenance of the
child when the divorce was granted." (Italics ours.) Zilley

Dunwiddie, 98 Wis. 428. 432-434.

We believe that this case goes as far toward holding the
father liable as our court would go under any circumstance.
It will be noted that all of these Wisconsin cases to which

reference has been made are civil cases, and not criminal

prosecutions. It will be noted, further, that in the last case
cited the court is very careful to distinguish between those
cases in which the father is entitled to the custody and those
in which the custody is taken from him.
One of the principal cases relied upon in the opinion given

Governor McGovern was the case of People v. Schlott, 122
Pac. 84(1, 1(12 Cal. 84(1. That case expressly recognizes and
refers to the general rule that where the custody of a minor
child is awarded to the mother, with no provision as lo its
support, the father is not liable either to the wife or to a
third person for necessaries furnished such child. Among
the cases in which such rule is applied arc the following:
Seljridye v. Paxton, 79 Pac. 425, 145 Cal. 713; Finch v. Finch,
22 Conn. 411; Ramsey v. Ramsey, 121 Ind. 215, 23 N. E.
69; Burriti a. Burritl, 29 Barb. 124; Harris v. //orris, 5 Kas.
46; Hancock v. Merrick, 10 Cush. 41; Brown v. Smith, 19
R. I. 319, 33 Atl. 466, 30 L. R. A. 680; Hall v. Green, 87 Me.
122, 32 Atl. 796, 47 Am. St. Rep. 311; Bandies v. Porter,
(Okla.) 136 Pac. 417.

In one of the above cases the court, inter alia, said:

"The award of the care and custody of the child to the
mother must be presumed to carry with it the obligation to
support, in the absence of evidence to the contrary; or at
least, to relieve the father from the obligation to support
the call of the mother." Burritt i>. Burritl, 29 Barb. (N. Y.)
124, 131.
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And in another Wisconsin case the court, inter alia, said:

"The court may, in its discretion, award the minor chil
dren to the care and custody of either party, and direct by
whom and how they shall be maintained, no matter what
the £?round of divorce may have been." Welch v, Welch, 33
Wis.^5:M, 541.

And it should be remembered that the divorce judgment
is at all limes, during the minority of the children, subject
to modification or change respecting the care, custody,
maintenance and education of such children. Renner v.
Renner, 127 Wis. 371; Lessig v. Lessig, 136 Wis. 403.
Mrs. Koehler could, at any time, have applied to the cir

cuit court of Milwaukee county for a modification of the
divorce decree in this respect, and thus have had definitely
settled the obligation of the father to support or contribute
to the support of this minor child.
In a California case, by a decree of divorce it was:

"Ordered that the entire care, custody, and control of
Dorothy M. Hartman, the minor child of said parties to
this action, be and the same is hereby awarded to the plain-
tilT together with the sum of twenty (20) dollars per month
for her support and maintenance, payable," etc.

In a prosecution of defendant for failure to support such
minor child, the court of appeals, inter alia, said:

"The nature as well as the grammatical construction of
the language of the decree is that the award of $20 per
month for the support and maintenance of the wife * * *.
If there is any doubt as to the construction to be given the
decree, the defendant is entitled to the benefit of such
doubt."

And, later on, speaking of the decision in Mailer of McMul-
lin, 164 Gal. 504, 129 Pac. 773, the court said;

"As we understand this decision, it is authority for holding
that where, in a divorce proceeding, the custody of a minor
child is given the mother and no provision in the decree is
made for tlie support of such child by the father, the jjarent
entitled to the custody of the child must support it."

And it was held that in the absence of an order requiring
the father to support or assist in supporting such child, he
could not be convicted of failure to support it. People v.
Hartman, 137 Pac. 611, 613, 614, 23 Cal. App. 72.
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The supreme court of California, on December 20, 1913,
refused a rehearing in that court to review tlie above de
cision.

In Ex partc McMullin, 129 Pac. 773, 164 Gal. 504, re
versing 126 Pac. 368, 19 Gal. App. 481, it was held that under
such circumstances the father is not liable to criminal
prosecution.
In a Washington case the court, inler alia, said:

"Assuming that the custody of the child is given to a
mother, but no order for support is made (and we may so
a.ssumc, for the rule must be general), it would be mani-
lestly unjust to charge a father under the criminal statute,
when he might have no means of knowing of the necessities
of his children, or be unable to provide for them." Slate i>.
Coolidge, 129 Pac. 1088, 1089, 72 Wash. 12.

In a case in Colorado the court seems to hold the con
trary view, although there is the mere bald statement that
the father was in duty bound to provide a reasonable sup
port for the child. The effect of the divorce decree is not dis
cussed, and the conviction was reversed on other grounds.
Laws u. People, (Colo.) 151 Pac. 133.
And in Ohio it was held that the father is so liable after

demand upon him and failure to support. Stale v. Sioujfei,
60 N. E. 985, 65 Oh. St. 47.

It seems to me that it is very clear that, under the cir
cumstances here disclosed, the father ought not to be liable
to criminal prosecution. In view of the careful distinctions
made in the case of Zilleij v. DunwiehUe, supra, I am satis
fied that our supreme court would so hold. For that reason
I do not approve this application for requisition.

Indigent, etc.—Mothers' Pensions—Counties—Aid extended
in counties of legal residence, not counties of legal settlement.

February 10, 1916.
Fred D. Merrill,

Assistant District Attorney,
Green Bay, Wisconsin.

In your communication of the 8th inst. you ask for my
official opinion upon the question of whether the term "resi-
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dence," as used in ch. 637, Laws of 1915, (sec. 573/, Stats.,
1915), means "legal settlement," as defined by sec. 1500,
Stats.

I presume the question is suggested by the language itali
cized, found in subsec. 5, sec. 573/:

"Aid for dependent children shall only be granted upon
the following conditions: There must be one or more chil
dren living with or dependent upon the mother or grand
parents or person having the care and custody of such chil
dren, one or more of whom shall be under the age of four
teen; the mother or grandparent or such other person must
have, been a legal resident of the county at the time of the
notice for such aid; the mother must be a widow or the wife
of a husband who is incapacitated for gainful work by per
manent mental or physical disability, or of a husband who
has been sentenced to a penal institution for one year or
more, or of a husband who has continuously deserted her
for one year or more during which time all provisions of law
have been used to enforce support and none has been ob
tained; the mother or grandparents or person having the
care and custody of such children must be of good moral
character and the proper person to have the custody and
care of the dependent children; the period of aid must be
likely to continue longer than one year and the aid must be
reasonably necessary to save the children from neglect or
danger to health."

The term "legal resident" means one thing. The term
"legal settlement" means quite another thing. The term
"legal resident" has a general well-recognized meaning in
the law. The term "legal settlement" is of statutor^^ defini
tion. It may mean one thing in one state and another thing
in another state. A person may acquire a "legal residence"
without acquiring a "legal settlement"; likewise, he may
lose his "legal residence" without losing his "legal settle
ment." When the legislature has its choice of the terms and
deliberately chooses the term "legal resident," there is no
excuse for saying that by the use of such term it meant
"legal settlement," another and quite a different thing, as
we have seen. I see no reason why the legislature should not
be taken at its word and why it should not be assumed that
by the use of the term "legal resident," in this statute, it
meant what it said and not something quite different.

It is my opinion that there is no justification or excuse for
construing the term "legal resident," as here used, to mean a
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person who has acquired a "legal settlement" within the
county, as such term is defined in sec. 1500, Stats.
I presume that the suggestion that the term "legal resi

dent," as used in this statute, should be construed to mean
"legal settlement," as used in sec. 1500, Stats., arises be
cause both sections provide for the relief of poor and needy
persons, and it is thought that the two sections are in pari
materia. This thought is also suggested by the fact that in
the popular mind sec. 573/ is persistently referred to as the
"Mothers' Pension Law." This is a misnomer, as a careful
consideration of its provisions will disclose. Sec. 573/ is
intended to provide for the proper care, nurture and train
ing of abandoned and neglected children. The concern of
the state in passing this law was not so much with the condi
tion of the mother, who oftentimes is in a position to sup
port herself, if relieved of the burden pf supporting her
children, as it was with the welfare and destiny of the chil
dren themselves.

The act creating this law gave it a section number and
fixed its place in the statutes. As so fixed it falls within ch.
30cr, entitled "The State Public School." This chapter is
devoted entirely to provisions relating to dependent, neg
lected and delinquent children. It confers upon the judges
of juvenile courts jurisdiction to take cognizance of the
situation of all such children and to take them away from
their parents and dispose of them in any one of several
ways therein provided. As illustrative of the power and juris
diction of the juvenile courts in this behalf I quote from
subsec. 3, sec. 573-5:

"When any child under the age of sixteen years shall be
found to be dependent or neglected within the meaning of
sections 573-1 to 573-10, inclusive, the court may make an
order committing the child to the care, custody and guar
dianship of some suitable state or county institution as
provided by law, or to the care, custody and guardianship
of some incorporated association willing to receive it em
bracing in its objects the purpose of caring for or obtaining
homes for dependent or neglected children; or the court may
make a temporary disposition of such case by placing sucli
child in the care and custody of the probation ofiicer or of
some suitable person or institution for such jieriod of time
as the court shall see fit, not exceeding three months at one
time, not exceeding, however, a total period of time ol one
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year, during which the parent or other pei'son from whose
custody such child is taken may be put upon probation and
required to report to the court."

Sec. 573/ simply provides another way in which such neg
lected children may be dealt with. It confers upon the
judges of juvenile courts additional power in this respect.
It rounds out and makes more complete the provisions of
ch. 30a, making provision for the welfare of such children,
and sec. 573/ should be construed as being in pari materia
with the other provisions of said chapter, rather than with
the so-called "Poor Laws" of the state.

"A code of statutes relating to one subject is governed by
the same spirit and is intended to be consistent and har
monious, and they must be construed together as if they
formed parts of the same statute." Sweet v. Cunningham,
88 Wis. 81; Lamont v. Hibbard, Spencer, Bartleti & Co., 88
Wis. 109.

In order to arouse the jurisdiction of the court to make
the disposition of the child provided for by subsec. 3, sec.
573-5, above quoted, it is only necessary that a reputable
person, being a resident in the county, having knowledge
of a child in his county, who appears to be either neglected,
abandoned or delinquent, shall file with the clerk of the
court having jurisdiction in the matter, a petition in writing,
setting forth the facts verified by affidavit. (Sec. 573-4.)
It will thus be seen that the court has jurisdiction of any
child so situated, in his county.

Upon reflection, it will be seen that if the term "legal
resident," as used in sec. 573/, were to be construed to mean
a person having a "legal settlement" in the county, a con
flict of jurisdiction over the same child could very easily
arise. The judge of the juvenile court, in the county where
the child had a "legal settlement," could grant to the child
aid under sec. 573/, while the judge of the juvenile court, in
the county where the child actually resided, could take
cognizance of its condition and proceed to commit the child
to the care, custody and guardianship of some suitable state
or county institution, or make such other disposition thereof
as is authorized by the various provisions of ch. 30a. Cer
tainly the legislature did not intend this dual jurisdiction
or authority. It used the plainest language at its command
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to indicate that there should be no such dual jurisdiction.
Sec. .573/, as all other provisions of ch. 30ff, is to be admin
istered by the judge of the juvenile court of the county in
which the child has a "legal residence," it being borne in
mind that the residence of the child is determined by that of
its mother or other guardian.

It seems to me entirely clear that the term "legal resident,"
as used in sec. 573/, cannot be construed to mean a person
having a "legal settlement" in the county.

Taxation—Income Tax—Idow adjustment made between

county, state and town upon recovery by taxpayer of an in
come tax.

February 11, 1916.
S. J. Bradford,

District Attorney,
Hudson, Wisconsin.

I am requested by Varnum & Kirk, attorneys at law,
Hudson, Wisconsin, under date of February 9, 1916, to give
you my opinion as to the law governing the settlement be
tween the city of Hudson and St. Croix county, and be
tween the latter and the state, growing out of the recovery
of the St. Croix Power Company from said city of certain
taxes paid in 1913.

It appears that an income tax was assessed against the
St. Croix Power Company and entered in the Hudson tax
roll for the year 1913; tliat said tax was paid under protest;
that an action to recover the same was brought and judg
ment recovered for §1,122.65 costs and damages, and that
this judgment was placed on the Hudson tax roll and col
lected and the amount thereof paid to the St. Croix Com
pany. It further appears that the tax roll illegally collected
in 1913 was distributed as follows: 10 per cent to the stale;
20 per cent to the county, and 70 per cent to the city, as
directed by sec. 1087m-23.
Adjustment of this matter is fully provided for by sec.

1087//I-30 and 1164.
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By the former section it is provided that, whenever any
city shall pay a judgment for the recovery of an unlawful
income tax which it had collected; such city shall be reim
bursed for the county's and state's share of this tax in the
manner provided by sec. 11G4, Stats.

Sec. 1164, as amended by ch. 410, Laws of 1915, provides
that in case any town, city or village shall have paid any
judgment recovered on account of the payment of an un
lawful tax,

"after having paid over to the county treasurer the state
and county tax levied and collected as part of such unlawful
tax, such town, city, or village shall be credited by the
county treasurer, on the settlement with the proper treas
urer for the taxes of the ensuing year, the whole amount of
such state and county tax so paid into the county treasury
with the county's and slate's proportionate share of the
taxable costs and expenses of suit; and the county treasurer
shall also be allowed by the stale treasurer the amount of
slate tax so illegally collected with the stale's proportionate
share of the taxable costs and expenses of suit and paid in
his settlement with the state treasurer next after the pay
ment of such claim or the collection of such judgment."

The county's and state's proportionate share of this tax
and costs together amount to thirty per cent of the total
sum paid by the c'ty of Hudson upon this judgment. If
that amount is correctly stated above, then the county
treasurer in his settlement with the city treasurer should
credit the latter on account of this matter with §336.80.

February 16, 1916.

S. J. Bradford,

Dislrici Attorney,
Hudson, Wisconsin.

In reply to your letter of February 14th, relative to the
adjustment by the town, county and state of the disburse
ment made by the town on account of the judgment recov
ered by the St. Croix Power Company for illegal taxes, as
contained in the opinion which was rendered you February
11th in this matter, you are advised that it is immaterial
that the taxing district involved happens to be the town of
Somerset in place of the city of Hudson.

16—5
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The point now raised is, whether the fact that the town
treasurer has paid to the county treasurer the state tax for
the year 1915 in full, and without receiving any credit be
cause of this illegal tax judgment, in any way changes the
rights of the parties or of the procedure to be pursued. It
does not. It was quite proper for the town treasurer to do
as he did. His warrant commands him "to pay to the treas-
ui-er of said county on or before the 1st day in Adarch next
the sum of dollars for state taxes." Sec. 1081. This

act of his is wholly apart and independent from the settle
ment we have in mind.

This payment is not a settlement with the county treas
urer. The settlement takes place when the town treasurer
pays to the county treasurer the balance of moneys required
to be paid for county purposes and turns over to the county
treasurer the tax warrant and the annexed roll. Upon this
settlement the town treasurer should retain, pursuant to
sec. 1164, thirty per cent of the amount paid by the town in
satisfaction of this judgment. The county treasurer there
after in his settlement with the state treasurer is to retain

ten per cent of said amount, that being the part of this
judgment which the state should bear.

Indigent, etc.—Mother's Pensions.—Divorced wife not en
titled to.

February 11, 1916.
Harry Carthew,

District Attorney,
Lancaster, Wisconsin.

In your communication of the 27th ult. you refer to sec.
573/", Stats., the so-called Mothers' Pension Law, and say:

"There is a divorced wife and two children, both very
young. They have no property whatever and are living upon
private charity. The mother of the divorced wife obtains a
pension entirely insufficient to support her and the mother
in question and her children live in the same family. If pri
vate charity was discontinued, the mother and two children
would be entirely dependent upon the public for their sup
port. In such case should aid be rendered?"
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The law very specifically defmes the classes of persons to
whom aid may be extended thereunder. A divorced wife or
mother is not mentioned. Upon the reasoning which led to
the conclusion that the mother of illegitimate children was
not entitled to aid, under the provisions of this law, in an
opinion rendered to C. J. Smith, district attorney of Vernon
county, under date of January 6th,* the answer to your in
quiry must be in the negative, and it must be held that the
law does not authorize the granting of aid to a mother who
has been divorced from her husband.

You further say:

"No provision is made in the law for the modification or
change of the allowance made by the judge. Is it not the
intent of the law that the judge have the power to modify
and change the aid according to existing conditions?"

In subsec. 6, sec. 573/, it is provided:

"No aid shall continue longer than one year without re-
investigation and action as when first granted."

This provision affirmatively requires a reinvestigation of
each case at least once a year and there can be no doubt of
the power of the judge to make this reinvestigation and re
adjustment whenever he pleases. While he is not required
to make it oftener than once a year, the law certainly con
templates a frequent reinvestigation, and, in my judgment,
the judge administering this law may make this investiga
tion more frequently, in his discretion.

Insurance—Corporations—Statutes—An amendment to a
statute with reference to requirements for articles of incor
poration does not amend existing articles of incorporation.

February 11, 1916.
Hon. M. J. Cleary,

Commissioner of Insurance.
In your letter of the 10th you say that the Irving Town

Mutual Fire Insurance Company, in Jackson county, was
organized in the year 1883; that the articles of association

*Page 16 of this Tolume.
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provided that the ofTice of the company should be located in
the town of Irving in that county; that the law covering the
organization of town mutuals, which existed at the date this
company was organized, was sec. 1927, R. S. 1878; that by
ch. 212, Laws of 1889, sec. 1927 was amended so that as to

location of office it provided as that section now provides.
You ask if ch. 212, Laws of 1889, in effect amended the arti
cles of association of this company with regard to the loca
tion of its office.

Sec. 1927, R. S. 1878, provided that the articles of organ
ization of town mutual fire insurance companies should be
substantially in the form there given. That form, among
other things, contained this provision:

"and the office of such corporation shall be in the town
of ■, in the county of ."

Ch. 212, Laws of 1889, amended that section, and, so far
as material to the question presented, the section is still in
the same form as it was after the adoption of said ch. 212.
It provides that the articles of organization of such com
panies shall be substantially in the form given, and among
other things that form contained the following:
"and the office of such corporation shall be in the town
from which said directors shall elect their secretary, in tiie
county of

You will note that the law does not provide that the office
of all town insurance companies shall be in the town in
which the secretary resides, but merely provides that when
such companies are organized their articles shall provide
that the office shall be so located. If the section itself pro
vided that the office of all town mutual fire insurance com
panies should be located in the town in which the secretary
resides it seems to me that an entirely different question
would be presented than is here. Under those circumstances
it might well be held that such provision amended the former
articles. As the section reads, however, it merely gives a form
to be used by companies organizing.

As the company to which you refer was organized under
•the former law, its articles comply with the law under which
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it was organized, and the amendment of that law, after the
organization of the company, did not work an amendment
of its articles in my opinion.

Bridges and Highways—Counties—County state aid com
mittee, duties with reference to auditing.
How payments made for work on highways.

February 11, 1916.
Wisconsin Highway Commission.

In your letter of the 9th you call my attention to subd.
(3), subsec. 8, sec. 1317/n-5, Stats., which reads:

"The powers and duties of the county committee shall be
as follows:
"* * *

"(e) To meet from time to time at the county scat to
audit, together with the county clerk, all pay rolls, and ma
terial claims and vouchers resulting from tlie construction
of state aid roads and bridges."

You ask whether this subdivision intends to direct county
state road and bridge committees to audit and pass upon in
advance all payments of accounts contracted in the per
formance of state road construction, or whether it simply
intends to convey instructions to the committee to assure
themselves from time to time of the correctness of the county
highway commissioner's accounts and payments by looking
over the vouchers and pay rolls, etc., together with the
county clerk. In brief, 3'our question is, must county highway
accounts be audited in advance of payment, or can this
audit be made at any time, as the committee may determine
for each special county.

In connection with this question you call my attention to
subd. (c), (d), and (e) subsec. 3, sec. 1317m-7, Stats., being
the only ones covering the matter of payments for state aid
road and bridge construction.
You say that subd. (c) specifies a method of payment for

materials and supplies and on contracts; while subd. (d)
specifies a method of payment for labor and teams employed
on day labor or force account construction; that the two
methods seem essentially different. You say that up to the
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l)assage of the new law payments on state aid road and
bridge construction were made in two manners;
(1) Payments were made on orders drawn by the county

clerk countersigned by the chairman of the county board,
such orders being drawn after submission to the county clerk
by the county highway commissioner of the certified ac
counts; that this method prevailed in all counties which had
installed the state tax commission's method of accounting,
and in several other counties which had not this installation,

but which by action of the county board required that all
payments on state road and bridge account should be made
in this manner.

(2) Possibly the more general method was that the county
highway commissioner drew what was known as county high
way orders on the county treasurer; that these orders were
signed solely by the county highway commissioner and did
not pass through the county clerk's office.
You ask for a definition from this office of a legal method

or methods of payment for the various classes of highway
accounts under the present provision of statute, considering
not only the provisions of subsec. 3, sec. 1317m-7, mentioned
above, but all other present provisions of statute in regard
to payments from the county treasury.
A third question which has been asked is whether any or

all highway accounts have to be passed upon by the county
board before they can be paid by the county treasurer.
Subd. (c), subsec. 3, sec. 1317/n-7, Stats., provides;

"All payments from the county road and bridge fund for
materials and supplies and on contracts shall be made by
the treasurer of the county on the written dated order of the
countif highway commissioner, which order shall contain a
statement showing the purpose of the disbursement, the
date when the obligation was incurred, and the particular
town and piece of road or bridge construction on account of
which such payment is to be made, as well as all of the items
for which said order was issued. Said order shall be signed
by the county highway commissioner and said voucher shall
not be detached from said order. * *

Subd. (d) of the same subsection provides:

"In case the county highway commissioner shall construct
the highway or bridge under his own supervision, payments
for the labor and teams employed shall be made by the
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countij (rcasurcr on presentation of itemized pay rolls, certified
to by the foreman and county highway commissioner, and ali
the time slips covered by such pay rolls shall be attached to
such payrolls and filed therewith."

Subd. (e) of the same subsection provides:

"A.ny county which has adopted a definite statutory man
ner of making all payments from the county treasury wilh
which the provisions of this subsection conflict, may make
payments from the county road and bridge fund in the man
ner for making other disbursements in such county."

Sec. 667, Stats., provides that the chairman of the county
board "shall countersign all county orders * * * of the county
board."

Subd. (2), sec. 669, provides that the county board of each
county shall have the power at any legal meeting;

"To examine and settle all accounts of the receipts and
expenses of the county, and to examine, settle and allow all
accounts, demands or causes of action against such county;
and when so settled may issue county orders therefor as
provided by law."

Sec. 686 provides:

"When any claim shall be allowed by any county board,
either in whole or in part, said board shall direct an order to
be drawn upon the county treasurer in favor of the claimant
for the amount so allowed * * *."

By subd. (3), sec. 709, it is made the duty of the county
clerk:

"To sign all orders for the payment of money directed by
the board to issue, * * *; but he shall in no ease sign or
issue any county order except upon a reported vote or reso
lution of the board authorizing the same; * * *."

By subd. (3a), except in counties having a population of
more than three hundred thousand, the county clerk is to act
as auditor of the county.
By subd. (2), sec. 715, Stats., it is made the duty of the

county treasurer:

"To pay out all moneys belonging to the county only on
the order of the county board, signed by the county clerk
and countersigned by the chairman, except when special pro
vision for the payment thereof is or shall be otherwise made by
law."
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While there are various provisions of the slalutes author
izing the issuing of orders upon the county treasury by
various oHTicers, boards and committees, I do not know of any
authority given the county board to adopt a method of pay
ment of county liabilities in general in any other way than
that of having the county board pass upon the claim and then
have the order issued, such order to be signed by the county
clerk and countersigned by the chairman. It seems to me
that siibd. (d), subsec. 3, sec. 13l7/n~7, in speaking of the
adoption by a county of a definite statutory manner of mak
ing payments from the county treasury must be construed
as recognizing an authority on the part of the county board
to adopt a resolution that thereafter all county orders must
be signed by the clerk and countersigned by the chairman of
the board, and that such a resolution would govern the man
ner of issuing orders in payment for work upon the county
system of prospective state highways; that unless the records
of the meetings of the board show thcadoptionof a resolution
substantially like that, then all payments from the county
road and bridge fund must be made in accordance with the
provisions of subd. (c) and (d), subsec. 3, sec. 1317m-7.

Under those provisions all payments for materials and
supplies and on contracts are to be made by the treasurer on
the written dated order of the county highway commissioner.
In the absence of a resolution such as I have referred to the

county clerk would have nothing whatever to do with the
issuing of such an order. If the work is not done on contract,
but the highway or bridge is constructed by the county high
way commissioner, then the payments for the labor and
teams employed are to be made by the county treasurer on
presentation of itemized pay rolls certified to by the foreman
and the county highway commissioner. The payments for
materials and supplies are to be made precisely the same as
though the work had been done on contract and are to be
made under the provisions of subd. (c).

In my opinion these itemized pay rolls, certified to by the
foreman and county highway commissioner, are, in effect,
orders for the payment of the money. In my opinion the
payment must be made direct to the various persons per
forming the labor or furnishing the teams, except where such
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persons have given a written order for its payment to some
other person. This, of course, is to be understood to apply
only Avhere the county has not adopted the resolution re
ferred to above. In the absence of such a resolution the

county clerk would not issue a county order and would have
nothing to do with these pay rolls.
Of course, where such a resolution has been adopted, then

the written orders of the county highway commissioner,
provided for by subd. (c), and the certified itemized pay rolls,
provided for by subd. (d), instead of going to the treasurer,
would go to the county clerk, who would then issue his orders
pursuant thereto, which orders should be countersigned by
the chairman of the county board.

It is not necessary that claims for these amounts be first
passed upon by the county board. The statutes relating to
state aid highways make special provisions for claims of this
kind, and the general statutes as to claims against counties
have no bearing upon claims of this character.
The term "audit" has two different meanings. It may

mean the examination and allowance of claims, or it may
mean the examination of accounts to ascertain their cor

rectness and whether or not items have been included that

should not have been. See Century Dictionary, Bouvier's
Law Dictionary, Vol. 1 Words and Phrases, (2d series)
pages 307 and 368.
In my opinion the provision for auditing the pay rolls and

material claims and vouchers resulting from the construction
of state aid roads and bridges, found in subd. (e), subsec. 3,
sec. 1317/71-7, uses the term in its latter sense. In my opinion
the claims are allowed by the county highway commissioner,
and the orders are issued as heretofore set forth, and then the
county committee meets from time to time to examine the
accounts. Their duties are quite similar to those of a public
auditor who is called in to audit the books and accounts of a
private corporation.



138 Opinions of Attorney-General

Criminal Law—Child Labor—Penalty provided by law
when offense committed will apply where prosecution occurs
after an amendment changing the penalty.

Sec. 1728/j, relating to child labor, was not repealed by ch.
460, Laws of 1913.

February 11, 1916.

Industrial Commission of Wisconsin.

In your letter of the 8th you say:

"1. A boy under 16 years of age was injured on Oct. 24,
1913, while employed in an employment prohibited to chil
dren under 16 years of age by sec. 1728fl, Stats. May an
action be begun and maintained at this time against his em
ployer for violating the statute and if so, under what pro
visions of the statutes?
"2. A boy under 18 years of age was injured on June 6,

1913, while employed in an employment prohibited to chil
dren under 18 years of age by sec. 1728«, Stats. May an
action be begun and maintained at this time against his
employer for violating the statute, and, if so, under what pro
visions of the statutes?"

At the time referred to in your first question, October 24,
1913, sec. 1728a, Stats. 1913, was in force, and subsec. 2 of
that section provided in part:

"No employer shall employ, require, permit or sulTer any
minor or any female to work in any place of employment,
or at any employment dangerous or prejudicial to the life,
health, safety or welfare of such minor, or such female, or
where the employment of such minor may be dangerous or
prejudicial to the life, health, safety or welfare of other em
ployes or frequenters. It shall be the duty of the industrial
commission, and it shall have power, jurisdiction and au
thority, to investigate, ascertain, determine and fix such
reasonable classifications of employments and places of em
ployment, minors and females, and to issue general or special
orders prohibiting the employment of such minors or females
in any employment or place of emplovment dangerous or
prejudicial to the life, health, safety'or welfare' of such
rninor or such female, and to carry out the purposes of sec
tions 1728a to 1728y, inclusive, of the statutes. Such in
vestigations, classifications and orders, and any action,
proceeding or suit to set aside, vacate or amend any such
order of said commission, or enjoin the enforcement thereof,
shall be made pursuant to the proceeding in sections 2394-41
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to 2394-70, inclusive, of the statutes which are hereby made
a part hereof, so far as not inconsistent with the provisions
of sections 1728fl to 17287, inclusive, of the statutes; and
every order of the said commission shall have the same force
and effect as the orders issued pursuant to said sections
2394-41 to 2394-70, inclusive, of the statutes; and the
penalties therein shall be applied to and be imposed for
violation of sections 1728a to 1728y, inclusive, of the
statutes."

At that Lime sec. 1728/i, Stats., subsec, 1, provided in part
as follows:

"Any person, firm or corporation, agent or manager of
any firm or corporation who, whether for himself or for such
firm or corporation, or by himself or through agents, serv
ants or foreman violates or fails to comply with any of the
provisions of sections 172Sa, 1728/i, 1728c, 1728(/, 1728e,
1728/, 1728r/. 1728/j, 1728i, 1728«-1, 1728a-2, 1728a-3,
1728a-4, 17"28a-r) or 1728a-6, * * shall be deemed
guilty of a misdemeanor, and upon conviction thereof, snail
be fined not less than twenty-five dollars nor more than one
hundred dollars for each offense, or imprisoned in the county
jail not longer than thirty days."

At this time the penalty provided for a violation of sees.
2394-41 to 2394-70, inclusive, Stats, was found in sec.
2394-70, Stats., providing:

"If any employer, employe, owner, or other person shall
violate any provisions of sections 2394-41 to 2394-55, in
clusive, of t!ie statutes or shall do any act prohibited in sec
tions 2394-41 to 2394-71, inclusive, or shall fail or refuse to
perform any duty lawfully enjoined, within the time pre
scribed by the commission, for which no penalty has been
specifically provided, or shall fail, neglect or refuse to obey
any lawful order given or made by the commission, or any
judgment or decree made by any court in connection with
the provisions of sections 2394-41 to 2394-71, inclusive,
for each such violation, failure or refusal, such employer,
employe, owner or other person shall forfeit and pay into
tlie state treasury* a sum not less than ten dollars nor more
than one hundred dollars for each such offense."

The question, as I understand it, is whether, under the
facts stated by you, the prosecution should be under the
criminal law as provided in sec. 1728/7, or whether it should
be a civil action for a forfeiture under the provisions of sec.
2394-70. If under the latter section, the statute of limita-
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Lions has run, sec. 4224, Stats., providing that an action
upon a statute penalty or forfeiture when the action is given
Lo the state alone, except when the statute imposing it pro
vides a different limitation, must be begun within two years.
If under the provisions of sec. 1728/i, the statute of limita
tions has not run, sec. 4630 providing that any prosecution
by indictment, information or otherwise for a criminal
olTense not punishable by imprisonment in the state prison
must be commenced within three years after the commission
thereof unless otherwise provided by law.

Subsec. 1, sec. 1728/?, Stats., was precisely the same in the
Statutes of 1911 as in the Statutes of 1913. Sec. 1728a, how
ever, was quite different in the Statutes of 1911. At that
Lime there was no reference whatever in such section to sec.

2394-41 to 2394-70, inclusive, and very clearly, under the
Statutes of 1911, the penalty provided by sec. 1728/? was the
only one applicable in case of a violation of sec. 1728a. By
ch. 466, Laws of 1913, the amendment to sec. 1728awas made,
and the question is as to whether or not, by that chapter,
there was an implied repeal of sec. 1728/?, or of that part of
it applicable to violations of the provisions of sec. 1728a.
Ch. 466 is entitled:

"An Act to repeal subsection 2 of section 1728a and sec
tions 1728a-2, 1728a-5, 1728/ and 1728/c, of the statutes,
and to create subsection 2 of section 1728a, of the statutes,
?'elating to prohibited employments of minors and females."

It will be noted that by its very terms this chapter repeals
several sections and subsections of the statutes. Under a

familiar legal maxim, inclusio unius esl exclusio altcrius, it
must be presumed that by the inclusion of the sections and
subsections named as expressly repealed, it was the inten
tion not to repeal any not so specifically mentioned. Further
more, subsec. 2, sec. 1728a, as so amended, seems to con
template that sec. 1728/? is still in force because in three
different places in that section it refers to sec. 1728a to 1728/,
inclusive, which, of course, would include sec. 1728/?. It is
also significant that ch. 466, Laws of 1913, does not contain
any provision that all acts and parts of acts in conflict there
with are repealed.

Repeals by implication are not favored. Brown v. Mc
Cormick, 28 Mich. 220; Breitung v. Lindauer, 37 Mich. 233.
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If there are no words of repeal, a subsequent statute will
not be held to abrogate a former one on the same subject if
by a fair and reasonable construction both can stand to
gether. It is only when the later statute covers the whole
ground of a former statute, or the provisions of the two are
repugnant to or inconsistent with each other, that it will be
held that the more recent enactment repeals the earlier one
upon the same subject matter. Atlorneij General v. Brown,
1 Wis. 513; Goodwin v. Milwaukee, 42 Wis. 422.
The court will always seek such a construction as will

reconcile the two statutes. AUorney General v. Railroad Com
panies, 35 Wis. 425.

It seems plain to me that by the 1913 amendment to sec.
1728n no implied repeal of sec. 1728/i resulted.
Another reason for thinking that sec. 1728/2 was not re

pealed is that by the very provisions of sec. 2394-70 the pen
alty therein provided applies only where "no penalty has
been specifically provided." Here sec. 1728/2 provides a
specific penalty. It follows, in my opinion, that the proper
procedure, in case of a violation of sec. 1728a, occurring
October 24, 1913, would be under the provisions of sec. 1728/2
Stats, of 1913.

A further question arises in that by ch. 421, Laws of 1915,
sec. 1728/2 was amended so as to expressly provide for punish
ment for a violation of sec. 1728a and changing the penalty
for such violation. The question is as to whether sec. 1728/2
Stats. 1913, or sec. 1728/2, Stats. 1915, is now applicabl e.
Under the provisions of sec. 4974, Stats., the repeal or

amendment of a statute does not defeat or impair criminal
liability for offenses committed, and prosecutions shall be
begun under the statute as it existed at the time of the com
mission of the offense.

Gh. 466, Laws of 1913, was published and went into effect
June 17, 1913. It follows that the facts stated in your second
question would show an offense under sec. 1728a, Stats. 1911,
and the prosecution should be begun under that statute, and
sec. 1728/2, Stats. 1911, provides the penalty therefor.
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Criminal Law—Courts—Probation—A circuit court may
parole a person sentenced by it to the state reformatory at
any time before such person is received at the reformatory.

February 11, 1916.

James Kirwan,

District Attorneyy
Chilton, Wisconsin.

In your letter of the 3d inst. you state in substance the
following facts:
Under sec. 4588n, Stats., a young man, 19 years of age,

was arrested and bound over to the circuit court for want

of bail he was committed to the county jail to await trial;
while in actual confinement he duly requested to be arraigned
in the county court of your county. On the 13th day of Jan
uary, 1916, upon due arraignment, he pleaded guilty to the
information and was thereupon sentenced to imprisonment
in the state reformatory at Green Bay for the term of one
year beginning with said 13th day of January, 1916. The
judgment and sentence were duly entered and a commitment
issued and placed in the hands of the sheriff. The superin
tendent of the reformatory gave notice, pursuant to sec.
4944/1, that the said institution was filled with Inmates and
that the defendant could not be received, and the defendant
is being retained within the county jail until such time as he
can be received into the reformatory. While so retained
in the county jail, a farmer has rec|ucsted that the de
fendant be paroled to him, and Superintendent Bowron of
the reformatory has, in writing, advised the county judge
to do so under the provisions of sec. 4734a.
You raise the following questions:
1. Can the county court, upon the facts stated, place the

defendant on probation, or must he now be paroled under the
authority of the state board of control?

2. While the defendant is retained in the county jail under
sentence to the reformatory, is the county liable to the
sheriff for his board and washing?

It seems to be conceded that the person so convicted has
never before been convicted of a felony, either in this state
or elsewhere; tliat the character of the defendant and the
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circumstances of the case indicate that he is not likely to
again commit crime and that the public good does not re
quire that the defendant shall suffer the penalty provided by
law.

If what is said of the defendant in the foregoing paragraph
appears to the satisfaction of the court to be true, then,
according to sec. 4734fl, Stats., "said court may, by order,
suspend the judgment or stay the execution thereof and
place the defendant on probation, stating therein the reasons
for the order, which shall be made a part of the record." In
this case the court cannot suspend judgment, as the judg
ment has been rendered and entered, but may not the court
stay execution thereof even though considerable time has
elapsed since the conviction.

Sec. 4944/i reads in part as follows:

"Whenever any person has been so sentenced to the Wis
consin state reformatory, the clerk of the court, the judge
or justice pronouncing the same, shall immediately notify
the superintendent of the Wisconsin state reformatory of
such conviction and sentence. Should the reformatory be
filled with inmates when any such notice is received by the
superintendent, tOe latter shall at once inform the court or
magistrate giving such notice of that fact, and that the per
son thus sentenced cannot then be received into the institu
tion. Thereupon the ocrson sentenced shall be retained in
the proper county jaii until he can be so received. It the
offense of which he is convicted is a felony, the court may,
in its discretion, commit him to the state prison, temporarily,
and shall give notice ol such commitment to the superin
tendent of the reformatory, who shall remove him to the
reformatory as soon as he can be received therein."

It appears that in contemplation of this section the de
fendant is still subject to the order of the county court even
to the extent that the said court may order him committed to
the state prison.

Sec. 4944y reads in part as follows:

"The state board of control may granl a parole to any in
mate of the reformatory to leave the institution and go at
large, in case the conduct of such inmate for a reasonable
time has inspired the board of control and the superin
tendent of the reformatory with the belief that he will be
honest and industrious; provided that some suitable em
ployment or situation has been secured in advance for such
inmate."
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U seems clear from the foregoing section that the state
board of control has no jurisdiction over the defendant to
grant a parole until he is actually an inmate of the reforma
tory. Reading the last two quoted sections together. It is
equally clear that the prisoner is in the actual custody of the
sherifT of your county, acting under the direction and au
thority of the county court. The sherifT is an officer of said
court and is subject to the orders of said court.

It Is, therefore, my opinion that, while the sheriff has
possession of the commitment issued by the county court and
the custody of the defendant, the said court may legally stay
the execution of said commitment and place the defendant
on probation, as provided for by sec. 4734n.

The defendant is in the legal custody of the sheriff under
and by virtue of the commitment issued to him by the county
court, and, under sec. 4944/?, is being legally retained in the
county jail until he can be received in the state reformatory.
He is, therefore, for the time being, in the same position as a
person sentenced to the county jail. According to sec. 669
(12), 694 and 697n, the sherifT has a right to charge the county
for the care and keep of the prisoner while in his custody.

Contracts—Charitable and Penal Institutions—County
Board—Contract for erection of county asylum must be let
to lowest bidder.

February 14, 1916.

Thorwald p. Abel,
District Attorney,

Sparta, Wisconsin.
I have your communication of the 12th inst. in which you

state that the county board of Monroe county appropriated
$45,000 for the erection and completion of additions to the
Monroe county asylum, and authorized a committee to pro
ceed with the building of these additions; that the building
committee advertised for bids and bids were received and
opened, but that the contract has not as yet been let. You
inquire whether the building committee can reject all bids
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and then enter into a contract for the building of these addi
tions with whomsoever it may determine without again ask
ing for bids for the contemplated work.
You refer me to sec. 603 and 604, Stats., which authorize

the county board, with the consent of the state hoard of
control, to purchase a site for an asylum for the chronic in
sane and erect thereon, pursuant to plans, drawings and
specifications approved by the state board of control, build
ings for the care of such insane; and after such approval
"proceed to contract for the construction of such buildings
with the lowest bidder or bidders for all the work and ma

terial required therefor."
There is no provision in these statutes authorizing the

board to contract for the construction of the buildings with
any one except the lowest bidder or bidders.

In order to ascertain the scope of this law, we believe the
maxim, expressio unius est exdusio alterius, is applicable.

It is also a well-known principle of law that county boards
in this state have no powers other than those expressly
granted by statute or necessarily implied by those expressly
granted.
Your question must therefore be answered in the negative.

Public. Officers—Soldiers' Relief Commission—Indigent, etc.
—Chairman of soldiers' relief commission may be bene
ficiary of soldiers' relief fund.

February 15, 1916.

Thomas A. Sanderson,

District Attorney,
Sturgeon Bay, Wis.

I have your letter of February 2d in which you state that
the chairman of the soldiers' relief commission, appointed
pursuant to sec. 1529rf, Stats., is a beneficiary under that
and the section immediately following. You inquire whether
he may legally act as a member of said commission while re
ceiving benefits as aforesaid.
Under sec. 15295 it is made the duty of every county

board to annuallv levy in addition to all other taxes a tax of
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not less than one-twentieth nor more than one-fifth of one

mill upon the value of the taxable property in the county for
the relief of needy soldiers, etc.

Under sec. 1529c the chairman of each town board and the

board of trustees of each village and the supervisors of each
ward of the city arc required to make a written report to the
county board containing the names of all resident indigent
persons of the class mentioned in the preceding section who
arc entitled to relief and the probable amount necessary
for that purpose for the ensuing year.
Under sec. 1529d the county judge is required to appoint

three commissioners,—residents of the county, at least two
of whom shall be honorably discharged Union soldiers or
veterans of the war with Spain. Said commission is required
to organize by electing a chairman and secretary and exe
cuting a bond in a sum equal to a tax levied in the current
year for expenditures by the commission.
Under sec. 1529o' said commission is required to meet on

the first Monday in January of each year, and at such other
times as may be necessary, and carefully examine the lists
reported pursuant to sec. 1529c and fix the amount to be
paid to each after being satisfied that the persons named on
such lists are entitled to assistance; and they may also fur
nish relief to any person within sec. 1529A whose name is not
on such list, if the right of such person to relief shall be es
tablished to their satisfaction.

Under sec. 1529/ the commissioners are given the same
compensation and amount of actual expenses as is given to
members of the county board.

While it may not be a commendable practice for the counly
board to elect a person to act as such commissioner who is
entitled to relief under said fund, still I believe, in view of
the fact that it is an administrative board, the self-interest
of one of its members in some of the questions considered by
the same does not disqualify the commissioner to act.
In State ex rel. Cook u. Houser, 122 Wis. 534, our supreme

court has held that the bias or interests of the members of a

board or commission, acting judicially as an administrative
rather than a judicial body, does not disqualify them or
affect their jurisdiction. After reviewing the authorities cited
at pages 561 to 573, the court finally said:
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"But we choose to rest the competency of the members of
such committee on the broad doctrine of State ex ret. Stark
weather V. Common Council, 90 Wis. 612, 64 N. W. 304. It
was a mere administrative body, not a court in anj^ sense,
nor were its members expected to exercise the functions of
judges, strictly speaking. The matter to be dealt with \yas
a mere legislative privilege, grantable upon any condition
the legislature saw fit to impose. The tribunal was given un
qualified authority in respect thereto, so long as it i)roceeded
within its appropriate sphere. None of the rules disqualify
ing judges or jurors have any application to such a situa
tion."

This reasoning is applicable to the commissioners here
under consideration and, I believe, decisive in the matter.
You are therefore advised that your question must be an
swered in the.afTii*mative.

Public Otjicers—Salaries—Judgments—Under sec. 3716a
judgment may be filed within thirty days after rendition
thereof on a debt incurred before the passage of the act, and
subject the salary of the officer or employe to payment of the
judgment.
Such salary will stand subjected until the judgment is

wiped out.

February 16, 1916.

A. J. O'Melia,
District Attorney,

Rhinelander, Wisconsin.

I am in receipt of your letter of February 11th in which
you state that you understand that I have rendered an opin
ion construing sec. 3716a, Stats, (ch. 360, Laws of 1915.)
You ask whether or not a judgment entered at this time on
an account of debt created prior to the passage of this section
can be recovered in the manner provided in said section.
You also ask whether or not more than one payment can be
made by the proper officers subsequent to the filing of the
certified copy of the judgment, that is, whether payments
can be made from the salaries of the judgment debtor each
month until the entire judgment has been paid, providing,
of course, the legal exemptions remain to be paid the judg-
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mcnt debtor from his salary each month, or if the making of
one payment exhausts the authority of the disbursing ofTicer.
A number of opinions have been rendered by this depart

ment with reference to this law:

Opinion to the secretary of state that the law is constitu
tional, Vol. IV, Op. Atty. Gen. p. 783;
Opinion to secretary of state that an employe paid by the

hour is not subject to the provisions of ch. 360, Laws of 1015,
Vol. IV, Op. Atty. Gen. p. 819;

Opinion to chief deputy oil inspector, that oil inspectors,
paid according to the number of barrels of oil inspected by
them arc not subject to the act, Vol. IV, Op. Atty. Gen. p.
821;

Opinion to secretary of state that a judgment may not be
filed, under the provisions of this act, more than thirty days
after the entry of such judgment, Vol. IV, Op. Atty. Gen. p.
1030;

Opinion to secretary of state that where the employe
against whom a judgment is filed becomes bankrupt before
any payments are made upon such judgment no payments
should be made either to the judgment creditor, the employe,
or the trustee in bankruptcy until the courts have passed
upon the question. Vol. IV, Op. Atty. Gen. p. 1045;

Opinion to the district attorney of Shawano county that
the rights of a judgment creditor whose judgment has been
filed in accordance with the provisions of the act are para
mount to the rights of an assignee of the employe to whom
had been assigned a part of the compensation coming due
to such employe. Vol. IV, Op. Atty. Gen. p. 1111.
None of these seems to quite fit the questions submitted

by you. There is nothing in the provisions of the act to
indicate that it shall appl^' only to indebtedness created after
the passage of the act. In my opinion such a judgment may
be filed within thirty days after the rendering of the judg
ment, without respect to the date of the incurring of the in
debtedness upon which the judgment is based.

It is also my opinion that where a judgment is filed, and
no notice of intention to appeal is filed within thirty days,
that such judgment should be paid out of the non-exempt
portion of the compensation due to and become due the
employe, and where that can only be done by making several
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payments, it should be done in that way. You will note that
under the provisions of the act itself, after the expiration of
thirty days, it becomes the duty of the proper officer "to pay
to the owner of such judgment such sum as at tlic time of
filing such certified copy is due, or may thereafter become
due" from the state or municipality.

In all of tiie opinions that have been given I have called
attention to the fact that there is no provision in the act
for the determination of conflicting claims to the salary of
an officer or employe so as to protect the disbursing officer.
In my opinion the only way such disbursing officer may pro
tect himself is, in case such a judgment is filed, and no notice
of intention to appeal is filed within thirty days, to refuse
to make any payment to either party unless all those making
claim to any portion of such compensation shall agree in
writing to whom such payment shall be made, or until, in a
proper proceeding in court, the rights of the various claim
ants have been determined. Unless the disbursing officer
adopts one of these methods he makes such payment at his
peril. Of course, upon his refusal to make payment, any party
making claim may bring a mandamus action, and, should the
court determine that such party is entitled to payment, the
disbursing officer would be liable for costs. On the other hand
should he make.payment depending upon his own determina
tion of the questions, and a court should later determine that
his decision was wrong in the matter, he Avould become liable
for the full amount so paid out.

Appropriations—Education—Normal Schools—Money ap
propriated for "land improvements" may be used to erect a
physical education building.

February 16, 1916.

Board of Regents of the Normal Schools.

Through Regent W. F. Wolfe, you ask whether or not the
sum of $9465.17 can be transferred or returned from the land

and land improvement fund to the physical education build
ing fund of the La Crosse normal school under the following
circumstances:
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The board arranged with the city of La Crosse to construct
and improve the athletic field on the interstate fair grounds
in La Crosse. On September 24, 1914, for the improvement
of said athletic field, the board adopted resolution No. 97, as
follows:

"Resolution No. 97. Resolved that bills audited against
the S7000 appropriated by the budget of June, 1914, for
land improvement at La Crosse, be charged against the
$35,000 appropriated to that school from section 40G«,
subsec. 2, the same bills to be transferred to section 172-54
after March 1, 1915."

There was money in the land improvement fund which
became available only on March 1, 1915. Pursuant to reso
lution No. 97, $9465.17 was taken from said $35,000 and
used to pay for the work done on the athletic field.
The La Crosse normal is now about to undertake the con

struction of the physical education building. The amount so
taken from the physical education building fund is indis
pensable to carrying out the plans for such building.
The secretary of state is in doubt in regard to his power to

make such transfer or return. In the strict sense no transfer

of state funds is permitted, except as authorized by sec. 172-
132, and this matter is not within the terms of that section.

The secretary of state in his letter says that $9465.17 ex
pended in fitting the athletic field "could in the first place
have been charged to sec. 172-54, subsec. 22," that is, it
could be charged to either fund. If that is true, then why may
not the $9465.17 which "could in the first place have been
charged" to sec. 406fl, subsec. 2, be now actually charged to
sec. 172-54, subsec. 22? This would restore the two funds to

the condition they would be in had the plan and purpose for
which the funds were specially created been at all limes
strictly adhered to.

It is provided by sec. 172-54, subsec. 22, that the sum of
$26,300 be appropriated to the board for the purchase of
land and for land improvements at the normal school at La
Crosse, and it is provided by sec. 406a, subsec. 2, and by the
action of the board, that $35,000 be appropriated to the
normal school at La Crosse for the erection of a physical educa
tion building.
Expending the land improvement fund to erect a building

would do less violence to the language by which the two
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funds were crealed lhan was done to that language by ex
pending part of the building fund to fit the athletic field.
Plowing, grading and draining a field is not constructing,
equipping, enlarging or repairing a building. On the other
hand, the erection of a physical education building is "land
improvement."
But it may well be doubted that this expense incurred in

fitting the athletic field could be properly charged to either
fund, indifferently. The presumption is that a disbursement
is properly chargeable to a particular appropriation and to
only one. No money can be paid out of the state treasury
except in pursuance of an appropriation made by law. This
constitutional provision must mean a particular appropria
tion which can be referred to and pointed out as the one
which justifies the expenditure. This is the understanding
of the legislature. Sees. 172-131 and 172-132.
To which appropriation should this expense of fitting the

athletic field have been charged in the first instance? If
an expenditure was charged to the wrong appropriation,
the error should be corrected by a proper credit and debit.
The law looks upon that which should have been done as
though it were actually performed. Now, the §35,000 was
apportioned to La Crosse for a physical education building
out of §150,000 appropriated to the regents to be "used for
the construction and equipment, in the order of greatest need
therefor, of such additional buildings and the enlargement
and repair of buildings, equipment thereof, and the purchase
of additional grounds, as in the judgment of the board of
normal school regents shall be absolutely required." Sec.
406a, subsee. 2.

Resolution No. 97 was for the payment of bills "for land
improvements at La Crosse." Mr. Wolfe's letter states that
this particular expenditure was made "to improve the ath
letic field on what is known as interstate fair grounds." Can
it be doubted that these bills should not have been charged
to this building fund? The resolution plainly shows that it
was intended merely as a temporary borrowing from this
fund to meet expenditures which were to be later charged
to and paid out of the land improvement fund as soon as
moneys belonging to that fund became available.
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Now, if such borrowing was lawful, the sum borrowed may
be repaid. If it was not legal, then, for a stronger reason, the
borrowed money should be restored. Should it be determined
that the $35,000 in question was irrevocably set apart for a
building, it would follow that the expenditure of any portion
of it upon the athletic field was in violation of law. Sees. 172-
130, 172-131. The law forbids the juggling of funds, but 1
think it is unnecessary to pass upon the legality of that ex
penditure and therefore no opinion is expressed thereon.

It is plain that the legislature and the board of regents and,
in short, every one ofTicially connected with these matters
intended that the $35,000 should be expended in erecting a
physical education building. To so expend that fund is in
furtherance of public interest and in harmony with the legis
lative intent, and to hold that this fund set apart for that
building has been depleted by $9465.17 and cannot be re
plenished, in some way, is to rule contrary to such intent and
interest.

To my mind there is a clear open way for the board of
regents to obtain $35,000 to be used on this building. As a
result of the course which has been pursued there is now
$9645.17 in the "land improvement fund" which might have
been used to fit athletic field, but was not. And this last

named sum may now be expended in the erection of the
physical education building. We are to bear in mind that
this sum was expressly appropriated for land improvement.
The building in question is "land improvement." When we
speak of improved lands or an improved lot, buildings are the
first things called to mind. Webster's Dictionary defines "im
provement" as "A valuable addition, or betterment, as a
building, clearing, drain, fence, etc., on land." This defini
tion and many others like it are collected and approved in
Chase v. Cily of Sioux Falls, 53 N. W. 333.
Beyond doubt the board may expend all or any part of the

money remaining in the land improvement fund upon the
contemplated physical education building. To do that no
transfer of funds is necessary. So much of the cost of this
particular improvement as the board sees fit to charge to the
land improvement fund which was created by sec. 172-54,
subsec. 22, should be so certified, audited and paid. The
matter is entirely in the hands of the board. It will charge to
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the appropriation last mentioned so much of this improve
ment as it sees fit and will do likewise with reference to the

other fund in question.

Public Officers—Panama-Pacific Exposilion Commission—
No authority for printing report.

February 17, 1916.

Hon. D. E. Bowe, Sccre.tari),
Panama-Pacific Exposilion Commission,

Milwaukee, Wisconsin.

I have your letter of the 16th inst., in which you state that
it is the intention of the Panama-Pacific lixposition Commis
sion to print a report of its doings; that is one of the things
that has embarrassed the winding up of its affairs of the com
mission for the reason that the cost of the report could not
be ascertained until after it was printed, which made it
impossible to set forth therein a full financial statement of
the affairs of the commission. You ask for my opinion upon
the matter of the authority of the commission to print such a
report.

Upon fundamental principles of law the commission has
only such powers as are expressly delegated to it by law and
such powers as are necessarily implied from the powers ex
pressly granted. Sec. 2, ch. 477, Laws of 1913, the law creat
ing the Panama-Pacific exposition commission, specifics its
duties in the following language:

"Said commission shall encourage and promote a full and
complete exhibit of the commercial, industrial, agricultural,
live stock, and daiiy interests of the state and its citizens
at such exposition and celebration, and shall nrovide, furnish
and maintain during the exposition a building or buildings
for a state exhibit and for the official headquarters of the
state, and for the comfort and convenience of its citizens
and exhibitors. Said, commission shall within thirty days
after its appointment and upon notification by the secretary
of state convene in the city of Madison, at the state capitol,
and elect a chairman and vice chairman, and perfect its
organization for the transaction of the duties devolving
upon it by reason of this act."

Sec. 3 of said chapter also provides that:
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"Such commission may appoint a secretary and fix his
compensation for all services to be performed in carrying
out the provisions of this act, and the commission may also
provide for such other clerical assislance and ofTicc facilities
in this state or in San Francisco as it deems necessary, but
no salaries or expenses shall be incurred for a longer period
than ninety days after the close of the exposition.''

The foregoing is the only language found in the act
authorizing the expenditure of money. This language does
not provide for the publishing of a report, and in the absence
of an express provision to that elTcct, or in the absence of
some provision from which such power may be implied, the
power does not exist.
In sec. 4 of the act we find the following language provid

ing for a report of the commission, viz.:

"Within ninety days after the close of the exposition, such
commission shall make a verified report to the governor of
the disbursements made by it, and shall return to the state
treasury the unexpended balance of money drawn in pur
suance of this act."

Here is an express piovision regarding the matter of a re
port by the commission. You will observe that it calls for a
verified report of the disbursements made by it to be filed
with the governor within ninety days after the close of the
exposition. It is silent upon the matter of printing such re
port. In my opinion the law does not contemplate a printed
report, nor is there any authority anywhere for the disburse
ment of public funds for the printing of such a report.

Public Officers—Expenses—Education—Appropriations—
Expenses of assistants for the development of industrial
education may be paid.

February 17, 1916.

Hon. John S. Donald,

Secretary of Slate.
I have your ref|ucst for opinion under date of the 2d inst.

in which you suiimit the expense account of one Frank L.
Glynn, an assistant appointed by the state board of indus-
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trial education, under the provisions of subsec. 3, sec. 553/)-!,
Stats., for expenses incurred during the month of January.
You say:

"I can find no specific authority for the allowance of the
account and would ask if, in your opinion, it is a proper
charge against the state."

The language of the provision of the statute under which
this appointment is made (subsec. 3, sec. 553p-l) reads:

"3. Said board: * * * (4) may employ assistants
for the development of the work of industrial education and
all accounts for such salaries shall be certified by the secre
tary of said board to the secretary of state."

This provision is a grant of power to the board of in
dustrial education which expressly empowers said board to
cwploij assistants. This carries with it the necessary power
to enter into contracts with persons so employed and fixes
the terms of employment. This power is as broad and com
prehensive as it well could be. No limitations or restrictions
are imposed upon the power thus granted. The board is not
restricted in the amount of the salary or compensation that
may be paid. The amount of such salary or compensation
is left entirely to the discretion of the board.
The question is, whether the board may enter into a con

tract with a given individual to act as assistant for the de
velopment of the work of industrial education and in and by
the terms of that contract fix the terms of his employment at
a salary of, say, §4000 per annum, and his necessary traveling
expenses incurred in the discharge of such duties as may be
imposed upon him by the board.

It is well settled that a public officer is entitled only to such
fees, emoluments and compensation as are provided by law;
he is entitled to compensation, not by force of contract, but
because the law attaches it to the office. Mcchem on Public
Officers, §855; McCumber v. Waukesha County, 91 Wis. 442,
and cases there cited.

The same principle holds true in case of a public employe,
where the statute assumes to fix the salary attached to the
position to which the employe is appointed. In such case,
as in that of a public officer, the compensation to which the
employe is entitled is limited by that which is given by the
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statute. It follows, therefore, that unless the statute ex
pressly gives traveling expenses to an officer or employe, in
addition to the regular salary attached to the office or the
position, such expenses cannot be paid.
This principle has been frequently applied in former rulings

of this department. Opinions of Attorney General for 1912,
pp. 815, 820, 874; Vol. I. Opinions, Bancroft-Owen, pp. 440,
476.

It will be noted, however, that this principle applies only
to offices and positions the salaries of which are fixed by law.
I do not consider that it has any application whatever to the
situation here presented. Here is an unlimited grant of power
to the board to enter into contracts with individuals to act

as assistants for the development of industrial education and
to perform such duties as may be prescribed for them by the
board. Where the performance of the duties thus imposed
necessitate traveling about the state, traveling expenses must
be incurred. It is well known that business men in business in

stitutions frequently have in their employ men who arc re
quired to travel about the state. It is usual and customary
for business men to pay such employes a fixed salary plus
their traveling expenses, whatever they may be. Such is also
the fixed policy of the state, (sec. 170/n). That the legislature
had in mind that these assistants would be called upon to
travel about the state may fairly be presumed from the fact
that very shortly, if not immediately, after the passage of
the law, the industrial board of education took steps looking
toward the employment of a man to do the work which Mr.
Glynn has been employed to perform. It may also fairly be
presumed that the legislature had in mind the fact that per
sons so employed must be reimbursed their necessary travel
ing expenses. It cannot be doubted that the power conferred
upon the board to enter into contracts of employment is
sufficiently broad to enable the board, if it so desires, to fix
the salary high enough so that Lhe person so employed could
pay his own expenses out of the salary. That the legislature
intended such an arrangement, however, should not be pre
sumed, because such a contract would be contrary to what
is considered good business practice, as well as contrary to the
well settled policy of the state.
There is just one consideration that may cast doubt upon

the correctness of this conclusion, and that is the provision
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of sec. 553p-l, subsec. 3, (4), which provides that "all ac
counts for such salaries shall be certified by the secretary of
said board to the secretary of state." The usual definition of
the term "salary" is a fixed emolument or periodical payment
for services, depending upon time only. 4 Words & Phrases,
N. S. 435.

As used in the statute, however, words arc to be so inter

preted as to give clfect to the evident legislative intent.
Neither should a statute be so interpreted as to produce ab
surd results. The rule of statutory construction, to which all
other rules are subservient, is to give effect to the evident
legislative intent. Reading this statute with these principles
in mind, the following seems to me fairly clear:

1. That the legislature granted unlimited power to the
industrial board of education to fix the terms of employment
of assistants for the development of industrial education.

2. That the duties of such assistants were to be fixed by
the board and it must have been within the contemplation
of the legislature that the discharge of such duties might, at
least, involve traveling from place to place about the state
and incurring of traveling expenses.

3. That the board has the power to fix a salary sufficiently
high to enable the persons so appointed to pay their own
traveling expenses out of the salary.
4. That to do so would be inconsistent with established

business usage and state policy, and would necessitate an
improvident contract on the part of the board with persons
so employed and would result in an absurdity which the
legislature should not be presumed to have intended.

5. That the legislature intended that the expense arising
from the employment of such persons should be paid out of
the appropriation to the board of industrial education, made
by sec. 172-49, to carry out the provisions of sec. 553p-l to
553p-9, inclusive.'

6. That to give full effect to the legislative purpose, the
word "salary," as used in sec. 553p-l, subsec. 3, (4), must be
construed to mean the compensation to be paid to the per
sons so employed and to include both the fixed salary and the
necessary traveling expenses.

It is, therefore, my opinion that the board may contract
with persons whom it employs to act as assistants for the
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development of the work of industrial education, and agree
to pay them a fixed salary plus the expenses necessarily in
curred in the performance of their duties, and these two
items should be held to be covered by the word "salaries" as
used in sec. 553p -1, subsec. 3 (4), and should be certified in
the manner iirovided therein.

Loans from Trust Funds—School district can not borrow
money to repair schoolhouse.
No indebtedness can be incurred by school district unless

a tax be levied to pay principal and interest as it comes due.
A school district cannot borrow money to refund an un

lawful indebtedness.

February 18, 1916.
Hon. W. H. Bennett, Chief Clerk,

Land Department.
I have examined the papers connected with the applica

tion of school district No. 5 of the town of Lake, in Milwau
kee county, for a loan of $9000 from the state trust funds.

It appears that this is an application for a loan to refund
existing indebtedness of said district, and was authorized at
a special meeting of said district, held on July 12, 1915.
The resolution which authorized the original indebtedness

and the resolution which levied a tax to pay the interest on
said indebtedness, the resolution which authorized the board
to make application for a loan from the state trust funds for
the purpose of refunding said indebtedness, and the resolu
tion which levied a tax to pay the interest on and the prin
cipal of said loan, read as follows:

"Resolved, That the school board of district No. five,
town of Lake, be and it is hereby authorized to negotiate a
loan not exceeding nine thousand dollars, as it deems neces
sary, with a private individual, individuals, bank or banks,
at a legal rate of interest, for a time to cover the interim
between the authorization of this loan and the time at Avhich
the state trust funds become available, for the purpose of
building an addition to and repairing and altering the present
school building, and be it
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"Resolved, That a sum sufTicient to pay the interest on
this loan as It becomes due be and the same is hereby levied
on the taxable property of the district, and be it further
"Resolved, That the school district board be and it is

hereby authorized to make application for a loan not ex
ceeding nine thousand dollars from the state trust funds,
payable in ten years, in equal annual instalments, "with in
terest at four per cent per annum, payable annually, for
the purpose of refunding district indebtedness, and be it also
"Resolved, That a sum sufficient to pay the interest and

principal of the state loan as it becomes due, be and the same
is hereby levied upon the taxable property of the district."

It further appears from other proceedings had at said
school district meeting that the repairs and alterations au
thorized on the old school building were very extensive, and
that a considerable share of the money borrowed by the dis
trict board under the first resolution above quoted must have
been used in making such repairs and alterations. How
much of the money borrowed under the first resolution was
used to make repairs and alterations on the old building and
how much was used in erecting the new addition the record
does not disclose.

Sec. 475, Stats., empowers school districts to borrow
money "for the purpose of aiding in the erection or purchas
ing of a schoolhouse." There is nothing contained in this
section which empowers a school district to authorize its
school board to borrow money for the purpose of making re
pairs and alterations. Indeed, the law contemplates that all
repairs and alterations to school buildings shall be paid out
of funds provided by current taxation (sec. 430). There is no
authority anywhere in the statutes which authorizes a school
district, or its school board, to borrow money for making
repairs and alterations. Should an unusual exigency arise,
then, perhaps, the district board may borrow money for the
purpose of making repairs and alterations, but it can only
be done in the manner provided by sec. 474.

Sec. 475, Stats., further provides that at the time of in
curring said indebtedness the district must vote to lev^' a
tax suflicient to pay the annual interest on such loan and
also to discharge the principal when it becomes due. This
statutory provision is in conformity with sec. 3, art. XI,
Const.
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It will be noted that the second resolution above quoted
levied a tax for the interest only; whereas it should have also
provided for the levy of a tax to discharge the principal. The
framers of the resolution evidently thought that this was
unnecessary in view "of the fact that they were about to make
application to the commissioners of public lands for a
loan from the state trust funds. They did not consider the
contingency that such a loan might be refused for the rea
son that statutory requirements had not been complied with,
or that the commissioners lacked the funds for making such
loan.

Under sec. 258 the commissioners of public lands are au
thorized to invest the moneys belonging to the several funds
In their control in the manner provided in said section. By
subd. (2), subsec. 2 of said section the commissioners are
authorized to make loans to school districts in the state "for

the purpose of erecting school buildings, or refunding their
indebtedness;" and there is added this significant phrase:
"but for no other purpose."

It has been repeatedly held by this department that, be
fore the commissioners of public lands are aulhorizcd to
make loans to a school district for the purpose of refunding
its indebtedness, it must affirmatively appear that the in
debtedness so to be refunded is an existing lawful indebted
ness, and that the same has been legally incurred. In view
of what has been said, it is clear that a portion of the existing
indebtedness of this school district is not a lawful indebted

ness. It is also clear that the whole indebtedness has not

been legally incurred by reason of the failure to levy a tax.
For the reasons stated I am unable to approve of this ap

plication, and recommend that the same be rejected.
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Taxation—Income Tax—Bonds may be taxed as personal
property and the income arising therefrom subjected to an
income tax.

February 18, 1916.
Mark Catlin,

District Attorney,
Appleton, Wisconsin.

I have your letter of February 17th in which you say:

"The question has arisen here as to whether or not the in
come on bonds mentioned in sec. 1038, subd. (2/n), is taxable.
According to subd. (b), siibsec. 2, sec. 1087m-2, 'all dividends
derived from stocks and all interest derived from money
loaned or invested in notes, mortgages, bonds or other evi
dence of debt of any kind whatsoever' are taxable. I do not
see why the income on bonds which are not taxable should
be taxed, and I should like to get a ruling from your depart
ment on this subject."

The legislature has seen fit to make the income on bonds
the subject of income taxation, and if the statute is constitu
tional we have no right to question why the law was passed.
The tax commission rules that the income received in Wis

consin from bonds is subject to the Income Tax Act. This
department would be very reluctant, indeed, to differ with
the tax commission in matters peculiarly within its jurisdic
tion, but I see no reason for differing with it in this matter.
It seems to me there can be no question of the legislative
power to tax the bonds mentioned in sec. 1038, subd. (2/;?).
Subd. (2m) was enacted before the Income Tax Act and

really serves no purpose at present, for the bonds mentioned
therein are also within the terms of the more general pro
visions of subd. (10), sec. 1038, Stats. The two subdivisions
In question are as follows:

"(2m) Any and all bonds issued by any county, town, city,
village, school district or board of school directors of any
town organized under the township system of school gov
ernment in this state shall hereafter be exempt from taxa
tion."

"(10) All moneys, all debts due or to become due to any
person, and all stocks and bonds not otherwise specially
provided for."

10—6



162 Opinions of Attorney-General

Sec. 1038 begins with these words: "The property in this
section described is exempt from taxation." This introduc
tion, together with said subd. (10), makes it plain that all
bonds arc exempt from taxation.
The legislature has the undoubted power to lax the bonds

desuibcd in subd. {2m) as property and tax the interest
therefrom as income. That it has seen fit to exempt the
fonncr and tax the latter furnishes no basis for complaint
on the part of the bondholders.

While your question does not really raise the question as
to I he extent of the power of the legislature to impose a tax
based upon income derived from nontaxable property, it may
be well to state that this po'wer has been held to exist. North
western Mutual Life Insurance Co. v. State, 155 N. W. 009,
[14]; Flint v. Stone-Tracij Co., 220 U. S. 107, 164-105.

Criminal Law—Fines and Penalties—Fines accruing from
prosecutions for drunkenness under the statute, even though
in a village having an ordinance prohibiting drunkenness,
belong to this state.
How such fines may be collected where justice fails to turn

same over.

February 19, 1916.
K. J. Urquhart,

District Attorney,
Medford, Wis.

I have your letter of the 7th inst. in which you state the
following facts:

"The village of Oilman in this county claims to have
enacted an ordinance punishing drunkenness under sec.
1561, thereby suspending that statute. During the past
year several arrests have been made and fines imposed and
collected before the police justice of that village; the pro
ceedings in such cases were had in the name of the state of
Wisconsin and not in the name of the village of Oilman as
sliould have been done. The justice reported the cases to
the county also as having been had in the name of the state
of Wisconsin, but refuses to pay over the fines as they were
claimed by the village of Oilman."

The question submitted by you may be stated as follows:
1. To whom should the fines be paid by the justice?
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2. In case the fines belong to the state, in whose name must
an action be commenced to recover them?

It is undisputed that this action was prosecuted in the
name of the state of Wisconsin under the provisions of sec.
1561. The defendant was convicted and paid the fine im
posed.

It is a familiar rule of evidence that courts do not take

judicial notice of village ordinances. Stiltgen v. Rundle, 99
Wis. 78; Pettit v. May, 34 Wis. 666.

If the village of Oilman has a valid ordinance covering the
subject of drunkenness, then, of course, the provisions of
sec. 1561 are not applicable, and any prosecution for drunk
enness in a public place should have been had under the said
ordinance. In fact, however, the prosecution was under sec.
1561 and in the name of the state. The defendant failed to

submit proof showing that a village ordinance of the kind
above referred to was in force in said village. He was con
victed, and paid the fine into court. He is now bound by
such conviction, and can make no claim against the justice
or against any other officer of the county or stale to whom
the fine may have been paid pursuant to statute. (See Re
port and Opinions of Attorney General for 1912, p. 259.)
The justice before whom the prosecution was had, and to

whom the fine was paid, should pay the fine over to the
county treasurer as required by sec. 4772. If there was a
valid village ordinance covering the offense of drunkenness
it was not proved in the case. The justice could not take
judicial knowledge of the existence of said ordinance during
the trial of the defendant, and he cannot now be permitted
to set up such knowledge to defeat the payment of the fine
collected by him into the county treasury. This answers the
first question.

Sec. 4772, above referred to, subjects the justice to a pen
alty of 150.00 for failure or neglect to pay the fines over to
the county treasurer within thirty days after the receipt
thereof.

It is true that this section does not give the district at
torney or the county board authority to sue for and collect
the fines unlawfully retained by the justice. But the county
board unquestionably has such authority under its general
powers.
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A police justice is required under the law to give a bond
conditioned for the payment according to law of all moneys
collected or received by them. The failure to pay over the
fines collected and received by such an officer within thirty
days to the county treasurer constitutes a breach of said
bond. An action thereon may be brought under the pro
visions of ch. 44, relating to actions on official bonds. By
sec. 984, it is made the special duty of the treasurer of the
county to cause such action to be commenced against every
officer and his sureties on his official bond for every breach
thereof in refusing or neglecting to pay over according to law
all moneys received by him. Every such action must be pros
ecuted in the name of the state, county, town or other mu
nicipality to which such bond is given.
On and after the second Monday in March, it is the duty

of the county treasurer to account for and pay over to the
state treasurer all fines, forfeitures and penalties collected by
him. (Sec. 715, subd. (5).) In case any justice has failed to
pay over any fines in his possession on and after said date,
the state treasurer is entitled to the same and an action may
be brought directly in the name of the state of Wisconsin to
recover said fines for the benefit of the school funds. (See
State V. City of Milwaukee, 158 Wis. 564.)

Banks and Banking—Guardian and Ward—Deposits in
name of minor, status of and how paid.

February 21, 1916.
State Board of Control.

We have your letter of February 17, 1916, in which you
state that about four hundred boys would be discharged from
the industrial school for boys on July 1st; that quite a num
ber of these boys have money on deposit in the National Ex
change Bank of Waukesha, the aggregate deposits amounting
to about 812,000.

Superintendent Hutton wishes to be advised as to what
shall be done with these deposits when the boys are dis
charged from the institution. Should they be paid to them,
to their parents or to their legal guardian? Would any lia-
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bility attach to Superintendent Hutton's act in case the
money is paid to the boys and receipts taken therefor when
the boys are discharged?
I understand from your letter that these deposits are in

the names of the boys to whom they belong. If such is the
fact, all of these questions are answered completely by sec.
2024-46, Stats., which provides:

"Whenever any deposit shall be made in any bank by and
in the name of any minor * * * the same shall be held
for the exclusive right and benefit of such minor * * *
and free from the control or lien of all persons whatsoever,
except creditors, and shall be paid with any interest due
thereon, to the person in whose name the deposit shall have
been made, and the receipt of such minor * * * shall
be a sufficient release or discharge for such deposit to the
bank."

Bridges and Highways—Towns—A highway laid out to
lands shut off from a highway is a public highway and must
be maintained by the town.

February 21, 1916.

C. J. Smith,
District Attorney,

Viroqua, Wis.
In your letter of the 17th you ask if the town board of a

town is obliged, under the law, to keep in repair a highway
laid out under sec. 1275, Stats., the same as other public
highways ?

Sec. 1275 provides for the laying out of a highway to lands,
shut out from all public highways other than waterways.
This statute seems to contemplate the laying out of a public
highway; in fact it would be invalid if the provision were for
a private road. Osborne v. Hart, 24 Wis. 89.
Under the provisions of sec. T223, Stats., the supervisors

of a town are charged with the duty, among other things,
of appointing some competent person or persons to superin
tend the construction and repair of highways and bridges
within the town, and to require such superintendent or su
perintendents to perform any of the duties required of him
by law. The supervisors are also charged with the care and
supervision of all highways in the town.
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Under sec. 1225, Stats., the highway taxes raised in any
town are to be expended "upon the highways and bridges in
such town."

Under sec. 1232, it is the duty of each superintendent of
highways to repair and keep in order the highways within
the town or district for which he shall have been appointed.
You will note that in all of these provisions with reference

to the repair and maintenance of highways no particular class
of highways is mentioned. Neither is there any exception
as to any class of highways. The legislature seems to have
contemplated that highways laid out under the provisions of
sec. 1275 shall be treated the same as any other public high
way.

In my opinion it is the duty of the town board of super
visors to keep in repair a highway laid out under sec. 1275,
Stats., the same as any other public highway.

Cerlificd Public Accountants—Licenses—Certified Public
Accountancy Law construed.

February 23, 1916.
Shepard E. Barry, Secretary,

Wisconsin State Board of Accountancy,
Milwaukee, Wis.

In your communication of the 21st inst. you state that
Marwick, Mitchell, Peat & Co. have their main office in New
York; that in Wisconsin directories, telephone books, news
papers, etc., they advertise themselves as "Marwick, Mitch
ell, Peat & Co., Chartered Accountants;" that the title
"chartered accountant" is an English degree, granted to in
dividuals who successfully pass a formal examination in
specific subjects; that the "& Co." in the firm name is im
personal and that six or seven partners embraced in the "&
Co." are not "chartered accountants."

You inquire whether the words "chartered accountants,"
as used in their advertising matter, is not a specific violation
of the Wisconsin law?

Sec. 1636-209, Wis. Stats., provides that any person who
represents himself to the public as having received a certifi
cate of certified public accountant or chartered accountant
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without having received a certificate to appear as such shall
be guilty of a misdemeanor and punished as therein indi
cated.

In subsec. 2 of the same section, it is provided that this
shall apply to all partnerships, all the members of which
have not received such certificates to practice as certified
public accountants.
This question must be answered in the afiirmativc.

You also state that Anderson, De Lany & Co., whose main
office is in Chicago, consists of A. E. Anderson and C. M.
DeLany, who are holders of Wisconsin certificates to prac
tice as certified public accountants; that Anderson and De
Lany are the sole members of the firm and have filed an
affidavit with the board attesting to this fact; that "& Co."
in the firm name is merely added in accordance with the
prevailing business custom, and that it does not represent
additional partners, cither silent or active.
You inquire whether this firm is entitled to use the term

"certified public accountants" in connection with the firm
name of Anderson, DeLany & Co.
This question must be answered in the affirmative. Here

all the partners are certified public accountants and I see no
objection to permitting them to advertise and hold them
selves out to the public as "certified public accountants."

You also state that John H. Brown is individually a holder
of a Wisconsin certificate to practice as a "certified public

accountant"; that he is carrying on business under the firm
name of John H. Brown Sc Co., and that he is the sole pro
prietor of the business.
You inquire whether he is entitled to advertise as "John

H. Brown & Co., Certified Public Accountants."
I believe this question must also be answered in the

affirmative. It is often the case that an individual conducts

a business under a name other than his own; and I see,no

objection to a person assuming a trade name in business. It
is often the case that the good will or reputation of the busi
ness is established under such name, and the business can be

carried on in fact under the same name without change, al
though others may own it, and it may even be conducted by
a copartnership. True, he is advertising as "certified public
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accountants" thus imparting the plural number, while in
reality there is only one person in the business. This, how
ever, is not a serious objection, for even in the statutes it is
provided by subd. (2), sec. 4971, that every word imparting
the plural number only may extend and be implied to one
person or thing as well as to several persons or things.

Insurance—Fire Department Tax—Mutual fire insurance
companies organized for the insurance of church property
under ch. 346, Laws of 1889, are not required to pay a fire
department tax.

February 23, 1916.

Hon. M. J. Clrary,

Commissioner of Insurance.
In your letter of the 21st inst. you ask me to advise you

whether sec. 1926 requires a company organized under ch.
346, Laws of 1889, to pay the fire department dues. You
slate that, as a general matter, you would like to know
whether any insurance corporation which confines its busi
ness to the insuring of church property and parsonages is
subject to the payment of this tax.

Sec. 1926, Stats., provides for the payment into the treas
ury of every city or village or town containing an unincorpo
rated village, having or maintaining a regularly organized
fire department, for the support and maintenance of such
fire,department

"two per centum upon the amount of all premiums which,
during the year or part of a year ending on the next preced
ing first day of January, shall have been received by, or
shall have been agreed to be paid to any company or in
surer, or agent thereof, for any insurance efTected, or agreed
to be ellected, or promised by such company, insurer or
agent thereof against loss or injury by fire in any such city
or village, or within a radius of one mile from the location
of any fire department in any town containing an unincor
porated village."

Ch. 346, Laws of 1889, is a law authorizing any number of
persons not less than nine, who are residents of this state and
regular members of the Methodist Episcopal church, or an
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annual conference of such church, to organize a corporation
for the purpose of insuring, upon the plan of mutual insur
ance, church and parsonage property against loss or damage
by fire, lightning or other casualties.

Sec. 11 of the chapter provides:

"After the payment of the fee to the commissioner of in
surance for the license under which this corporation shall
act, no other fees, dues or taxes shall be required of them."

In an opinion by former Attorney General Sturtevant, he
held that the provisions of sec. 1926 applied to town in
surance companies doing business within the territory de
scribed in that section. Biennial Report and Opinions of
Attorney General for 1904, p. 104.
In an opinion by former Attorney General Gilbert, he held

that the provisions of sec. 1946/? being the provision levying
a tax upon insurance companies for the purpose of main
taining the department of state fire marshal, did not apply
to corporations organized under ch. 268, Laws of 1891.
Biennial Report and Opinions of Attorney General for 1910,
p. 434.
Ch. 268, Laws of 1891, is almost precisely the same as the

provisions of ch. 346, Laws of 1889, except that its provisions
are not limited to any particular religious denominations,
but applies to all religions denominations. Sec. 11 of that
chapter is precisely the same as sec. 11, ch. 346, Laws of
1889. The reason given by Attorney General Gilbert for his
holding is that sec. 1946n is a general statute, while ch. 268,
Laws of 1891, is a special statute, and that the provisions of
the special prevail over those of the general. It seems to me
that his reasoning is correct, and that it is equally applicable
in the case of companies organized under ch. 346, Laws of
1889.

It is therefore my opinion that companies organized under
this latter chapter are not subject to the payment of the fire
department dues under sec. 1926, Stats.
In reply to your second question, I would say that if the

corporation is organized under the provisions of ch. 268,
Laws of 1891, it is not subject to the payment of this tax. If
it is organized under some other law, then I should have to
examine that particular law before attempting to answer your
question.
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Weights and Measures—Quantity of beer must appear on
bottles where purchaser pays full price for beer and bottles,
even though he may be entitled to a refund upon a return of
the bottles.

.February- 23, 191G

Hon. George J. Weigle,

Superintendent of Weights and Measures.
In your letter of the 21st inst. you say that the Gutsch

Brewing Company of Sheboygan have on hand a quantity of
labels for various brands of bottled beer; that these labels do
not comply with subd. (3), sec. 4601aa, Stats., in that they
do not have the actual quantity of contents plainly marked
thereon; that it is the contention of the company that their
bottled beer is not in package form; that the company main
tains that the package or bottle in which the beer is delivered
to a customer or saloon keeper is not sold, a deposit being
taken for the safe return of the empty bottles; that if the
bottles are returned the deposit is refunded and that if the
bottles are broken or lost no refund is made.
You ask if in my opinion the procedure of the brewer in

requiring the deposit for the safe return of empty bottles
exempts the company from complying with the terms of the
net weight law, and in this connection you call my attention
to subd. (4), sec. 4601aa, Stats.

Sec. 4601an makes it a misdemeanor for any person to
manufacture, solicit or take orders for delivery, or sell, ex
change, deliver or have in posession with intent to sell, ex
change or expose, or offer for sale or exchange any article of
food, within the meaning of sec. 4000, Stats., which is mis-
branded.

Subd. (3), sec. 4601aa, provides that the term "misbrand-
ed," as used in the section, shall apply:

"To articles of food in package form, if the actual quan
tity of the contents be not plainly and conspicuously marked
on the outside of the package in terms of weight, measure
or numerical count; * *

Subd. (4) of the section provides in part:

"The term 'package' as applied to articles of food shall
mean a closed receptacle of any kind in which an article of
food is kept in stock and whicli with its contents is sold to
the public."
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If in fact tlie bottles are not sold, then, if the statute be

literally construed, no violation occurs. It would seem to me,
however, veiy doubtful if it could be said that there was no
sale of the bottle. The bottle with the contents is delivered

to the purchaser and he is charged a certain price therefor. T
do not know whether in this particular case there is a separate
charge made for the bottle or not. I do know, however, that
in many similar instances there is a charge made for the
bottles with their contents, and that, then, if any bottles are
returned, the purchaser is givfen a credit of a certain fixed sum
for each bottle so returned.

In most such instances it is not considered that there is any
special obligation on the part of the purchaser to return the
bottle. If this beer is sold in that way, then it would seem to
me there is an actual sale of the bottle to the purchaser, and
that the bottle must be labeled with the amount of the con

tents as provided in this section.
The purpose of the law was to protect the purchaser in

the purchase of articles of food not weighed, measured or
counted at the time of the purchase. A gross abuse had
grown up in the use of packages or receptacles of articles of
food which contained somewhat less than the usual measure

or weight which the customer or purchaser would suppose
he was getting. That abuse could be as well perpetrated
where the purchaser was expected to return the receptacle
or package at a later time as where it became absolutely his
property. In order that the purchaser might know just the
quantity he was getting under such circumstances, this law
was passed requiring the marking of the actual quantity of
the contents upon the outside of the package. All of the cir-
cumstancessurroundingthe passage of the law, theabuse to be
remedied, the object to be obtained and the general conception
of what would in fact be accomplished by the passage of the law,
it would seem to me, point to an intent on the part of the legisla
ture that a case of the kind you mention should be covered. I am
not overlooking the general principle of statutory construc
tion that penal laws are to be strictly construed in favor of
the accused. Our supreme court, however, has also ruled that
the paramount rule of construction of all statutes, whether
penal or otherwise, is that they shall be so construed as to
carry out the intent of the legislature in so far as that intent
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can be spelled out of the statute itself with those extraneous
aids that are always permissible. State v. Boliski, 156 Wis. 78.

Applying that rule of construction, it is my opinion that
the practice you speak of violates this statute. At the same
time there is considerable doubt as to whether the court

would go this far. It seems to me that you should take the
position I have indicated, and, then, if the brewing company
cares to test the matter out, that is its privilege.

Courts—Public OJJicers—Juvenile Judge—Until the judges
of courts of record of a county have designated one of their
number to act as juvenile judge, there is no court in the
county that may exercise juvenile jurisdiction.

February 24, 1916.

Clivf- J. Strang,
District Attorney,

Grantsburg, Wisconsin.
In your letter of the 21st you state that Burnett county has

no court of record with the exception of the county court and
the circuit court; that no steps have ever been taken to ap
point any judge as juvenile judge. You ask if any such steps
should be taken before the county judge can take charge of
juvenile offenders, or if they can be brought before him at any
time. You also ask if boys under the age of seventeen years
may be sent to the reform school or industrial school by the
county judge without any action taken under sec. 573-2 to
appoint such judge. You state that no action has ever been
taken under this section because of the small number of

judges of courts of record in your county.
Sec. 573-2 provides for the appointment by the judges of

the several courts of record in each county of one of their
number to act as judge of the juvenile court. Until such
appointment is made, there is nothing in the statute auth
orizing any one of the judges to act under the provisions of
sees. 573-1 to 573-10, inclusive. In my opinion the county
judge has no authority to act under any of these sections until
he has been so appointed by the judges of the several courts
of record in your county.
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The county judge, until he has been so appointed, would
have no authority to commit boys under the age of seventeen
years to the state industrial school for boys under the pro
visions of any of said sections. Under the provisions of sec.
4966, Stats., the county judge, in cases properly coming be
fore him, would have authority to commit boys under the
age of seventeen years to such school. Under the provisions of
ch. 387, Laws of 1915, on or after July 1, 1916, boys sixteen
years of age or over cannot be so committed under the pro
visions of sec. 4966.

Public Officers—Expenses—Expenses of person called by
stale board of education to Madison for a conference looking
towards future employment cannot be paid out of public
treasur>^

February 25, 1916.

Hon. John S. Donald,

Secretary of Slate..
In your communication of February 17th you liave sub

mitted a claim for expenses of B. R. Buckingham, an employe
of the state board of education. The expenses were incurred
on a trip from New York to Madison and return, for the pur
pose of having an interview with the board of education
before he became an employe thereof. You state that the
board has allowed these expenses, and you ask the following
questions in reference thereto:

"1. Am I authorized to audit claims for expenses of per
sons summoned here for interview prior to their becoming
state employes, provided they are employed as a result of
said interview?
"2. In case they are summoned, and arc not employed,

would I be authorized to audit their accounts?"

Sec. 145, Stats., provides:

"No item shall be audited * * * for personal ex
penses not necessarily incurred by public duties."

Upon the authority of the provision of sec. 145 quoted, I
ruled in an opinion addressed to you under date of January
10, 1916,* that the state board of industrial education could

•Page 20 of this volume.
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not pay Frank L. Glynn, a person employed by said board,
$150 for his moving expenses in moving to this state to as
sume the duties of his office.

The question here presented is quite similar upon the facts,
and is identical upon the principle involved. Here the party
in question was summoned for the purpose of ascertaining
wiiether he was the proper man to be employed for a certain
position. The expenses incurred by him in making this trip
were not necessarily incurred by public duties and I think
sec. 145 inhibits the payment thereof.

This is true unless express authority can be found in the
statutes relating to the powers and duties of the state board of
education authorizing them to incur expenses of this char
acter, such as controlled the opinion rendered you under date
of February 17th relating to the traveling expenses of Frank
L. Glynn,* an assistant appointed by the state board of in
dustrial education, incurred by him in the discharge of his
official duties. A careful examination of the law relating to
the state board of industrial education fails to disclose any
such authority on the part of said board. Your question
must, therefore, be answered in the negative.

Certified Pulylic Accountants—Licenses—Certified Public
Accountancy Law construed.

Februai-y 26, 1916.

Shepard K. Barry, Secretary,
Wisconsin Slate Board of Accountancy,

Milwaukee, Wisconsin.

In your letter of February 21st you state that the Wiscon
sin state board of accountancy seeks to establish definite
rules and regulations concerning the use of the title "Certified
Public Accountants," under ch. 735, Stats. 1913, and more
particularly sec. 1636-209, Stats., and the use, in Wisconsin,
of the title "Chartered Accountant," under the law of Eng
land.

You state that the professional accountants conduct their
business either as individuals, partnerships or corporations.
You give the following pro forma instances of possible busi-

•Page 156 of this volume.
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ness names for rulings in connection with the use of "Certified
Public Accountant" and "Chartered Accountant:"

Individuals:
1. John Brown, Certified Public Accountant.
2. John Brown & Co., Certified Public AccountauLs.

(John Brown being the sole proprietor, conducting
his business under the name of John Brown <k Co.)

P.\RTNERSH1P.S:
3. Brown and Smith, Certified Public Accountants.
4. Brown, Smith & Co., Certified Public Accountants.

(Brown & Smith, as individuals, being certificate
holders: and the "A Co." being used as a business
custom and not representing other partners.)

5. Brown, Smith & Co., Certified Public Accountants.
(Brown & Smith, individually, being certificate
holders; and the "A Co." representing: (a) Other
partners, none of whom are certified public ac
countants; (b) One partner who is a certified pub
lic accountant; (c) Other partners, one or more
certified public accountants and the others not
certified public accountants; (d) Other partners,
all of whom are certified public accountants; (e)
One partner, who is not a certified public account
ant.)

6. Brown A Smith, Chartered Accountants.
7. Brown, Smith A Co., Chartered Accountants (same

as No. -I).
8. Brown, Smith A Co., (Chartered Accountants (same

as No. 5, (a) (b) (c) (d) and (e)).

Individuals advertising as "Chartered Accountant" or
"Chartered Accountants":

9. John Brown, Chartered Accountant.
10. John Brown A Co., Chartered Accountants (same

as No. 2).

Incorpor.ated Companies:
11. The Wisconsin Audit Company, Certified Public Ac

countants.

You state that you desire a ruling on each example cited to
guide you in establishing appropriate rules for publication in
a bulletin which you are formulating.

It is clear, under the wording of the statutes, that the use
of the title set forth in examples No. 1, No. 3, No. 6 and No.
9, respectively, is authorized by the statute.



176 Opinions of Attorney-General

Under sec. 1636-209 it is provided that any person who

"shall assume to practice as a certified public accountant,
a certified accountant, a chartered public accountant, a
chartered accountant or use the abbreviation C. P. A., or
any words, letters or abbreviations to indicate that the per
son usin^si the same is a certified public accountant, within
the meaning of said sections [1636-202 to sec. 1636-209, in
clusive], without having received a certificate to practice
as a certified public accountant, as herein provided, * * *
shall be deemed guilty of a misdemeanor," etc.

You will note that under the wording of this provision a
person who is representing himself to the public as a
chartered accountant cannot be prosecuted, if he holds a cer
tificate duly issued to him as a certified public accountant.
The use of the title in examples No. 2, No. 4, No. 5 (b). No.

5 (d), No. 7, No. 8 (b), No. 8 (d) and No. 10, under the rul
ings in the opinions rendered to you under date of May 6,
1915 (Vol. IV, Op. Atty. Gen. p. 377), and February 23,
1916,* is justified.
The remaining examples are violations of the law, under

the rulings of the above cited opinions.

Charitable and Penal Institutions—Industrial School for
Boys—The amendment to sec. 4969, changing the time of
commitment of boys to industrial institutions until such boy
shall be eighteen instead of twenty-one years of age, has no
application to past commitments.

February 26, 1916.
State Board of Control.

In your letter of the 25th you say that sec. 4969, Stats.
1913, provided that all commitments of children made to any
industrial school should be for not less than to the time that

the child should attain the age of twenty-one years, unless
duly discharged by law; that the legislature of 1915 amended
sec. 4969 so that it now reads as follows:

"All commitments hereafter made of children to any in
dustrial school shall be to the time the child shall attain, in
the case of a boy to the age of eighteen years, or, in the
case of a girl, to the age of twenty-one years, unless sooner
discharged according to law."

'Page 166 o{ this volume.
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That this amendment becomes efTective July 1, 1916;
that the board of control has power to transfer boys from
the Wisconsin Industrial school for boys to the Wisconsin
State reformatory, and that, prior to the amendment of sec.
4969 quite a large number of boys were transferred to the
Wisconsin state reformatory.

You ask my opinion as to whether all boys transferred
from the industrial school for boys to the state reformatory,
who are eighteen years of age at the time this law becomes
effective on July 1, 1916, are eligible to discharge and should
be discharged from the Wisconsin state reformatory.
You will note that that portion of sec. 4969, as amended,

which you refer to in your letter, relates purely to "commit
ments hereafter made." This amendment has no effect
whatever upon commitments made prior to July 1, 1916.
All children committed prior to that time are to be treated
the same as though this amendment had not been made at
all. It is not as though there was a provision in the amend
ment that all children heretofore or hereafter committed to
any industrial school shall be discharged therefrom upon
reaching the age of eighteen years.

Children committed prior to the going into effect of the
amendment arc to remain in such institutions until they
reach the age of twenty-one years, unless duly discharged
by law, subject to the power of the board of control to trans
fer them, and subject also to the further provision of sec.
4969:

"The managers of any such school may release or dis
charge therefrom any inmate thereof at such time and upon
such terms and conditions as to them shall appear to be
most for the future benefit and advantage of such inmate."
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Taxation—Income Tax—Recover\) from Counii; and State—
Although receipt for personal property tax is a proper credit
on income taxes, it must be tendered at time of payment to
be available, and persons who fail to exercise this privilege
at time of paying tax have no claim against the county for
the amount thereof. If county allows such a claim, it in
turn has no claim against the state for a portion thereof.

February 2(5, 1916.
Hon. Hknhv Johnson,

Stale Treasurer.

I have your letter of February 18th, relative to the refund
of income taxes, accompanied by a communication from the
tax commission and one from the county treasurer of Mil
waukee county. From these letters and the accompanying
papers, it appears that the county board of Milwaukee
county has paid six claims which were presented by persons
who had paid income taxes. The county has charged sev
enty per cent of the sums so paid against the city of Mil
waukee and seeks to charge ten per cent thereof to the state.
This distribution is based upon the fact that the statute
distributes income taxes, 70 per cent to the local district,
20 per cent to the county, and 10 per cent to the state. Five
of these claims are based upon the following facts:
The claimants were assessed for both income taxes and

personal property taxes. They paid the income taxes to the
city treasurer, while the tax roll was in his hands. They per
mitted their personal property taxes to go delinquent, and
such taxes were later given by the county treasurer to the
sherilT for collection and were fully collected. The claimants'
theory is that they were entitled to credit upon their in
come taxes for an amount equal to this personal property
tax. Is this contention correct?

The statute relative to this matter of credit for personal
propcry taxes in the payment of income taxes is sec. 1087m-
26, and is as follows:

"Any person who shall have paid a tax assessed upon his
personal property during any year shall be permitted to
present the receipt therefor to the tax collector, together
with any similar receipts for personal property taxes paid
by rnembers of his family whose incomes have been assessed
to him, and have the same accepted by the tax collector to
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their full amount in the payment of income taxes assessed
against such person during said year; provided, that no re
ceipt for taxes paid on the shares of stock in any state, na
tional or mutual savings bank or trust company shall be al
lowed as an ofTset against any income tax within the mean
ing of this section."

These claimants did not present to the tax collector at the
time they paid their income taxes any receipt for personal
property taxes for the same yeari and for the very simple
reason that these claimants had no such receipts. They per
mitted their personal properly tax to become delinquent.
This section of the statute provides a special kind of credit
upon income taxes—a sort of limited script in the form of
personal property tax receipts. Those who have not such
script cannot get the credit. The only way the statute pro
vides for this credit is to pay the personal property tax in.
advance of paying the income tax or simultaneously. There
is no compulsion in this matter. Any person who is patriotic
enough to pay both taxes, or whose conscience troubles him
regarding the smallness of the taxes charged to him, can
indulge his patriotism or ease his conscience by paying both
taxes in cash.

I am of the opinion that these claimants never acquired
a right to that credit and that they had no legal claim against
the county. By failure to pay their personal properly taxes
and present the receipt therefor to the tax colleclor at the
time they paid their income taxes, they waived their right
to the credit which these receipts would entitle them to if
presented to the proper person at the right time.
The remaining claimant was the Plankinton Packing

Company. It had beeti assessed in the year 1913 for both
personal property and income taxes.
On and prior to January 23, 1914, it paid to the city col

lector S4377.64 for personal property taxes. On September
5, 1914, the income tax having been returned delinquent,
the company paid to the sheriff of Milwaukee county
$6981.80 for income taxes. On October 12, 1915, it presented
a claim to the Milwaukee county board for $4377.64, alleg
ing that said sum had been "paid by mistake when it was
not justly chargeable," and the county board allowed said
claim in full December 28, 1915, and paid it. The county
now claims it is entitled to be reimbursed ten per cent of the
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last named sum by the state and seeks to compel such reim
bursement by charging the same, being $437.76, to the state,
and withholding that amount out of moneys due from the
county to the state.
The company had paid a personal property tax and, by

the statute, was "permitted to present the receipt therefor
to the tax collector * * * and have the same accepted
by the tax collector * * * payment of the income
taxes." But it failed and neglected to present such receipt
and thereby lost its right to "have the same accepted by the
tax collector." For this oversight it is alone to blame. The
collector was under no obligation to call for such receipt.
If the credit for such receipt is desired, the receipt must be
presented to the tax collector. There is no law for presenting
such receipt to any one else or otherwise than as a credit
upon the payment of income taxes. No statute makes such
receipt the basis for a claim against a company or for a so-
called refund. The income tax, when paid, is seventy per
cent to the city, twenty per cent to the county and ten per
cent to the state. Why was the claim presented to the county
rather than to the city? No statute has been found which
provides for presenting such a claim to either body. These
taxes, both income and personal property, were assessed
strictly according to law, and were therefore "justly charge
able."

I am therefore of the opinion that the Plankinton Com
pany had no legal claim against Milwaukee county.
But if a contrary conclusion were reached as to the validity

of these several claims against Milwaukee county and it
was decided that the county was liable thereon, that would
not change the ultimate result as to the credits now claimed
by the county against the state.
The attempt on the part of the county to take credit in

its account with the state for money which it has paid to
these claimants is tantamount to payment of a like amount
out of the state treasury to Milwaukee county.
In this matter we start with a proposition that no money

can be paid out of the state treasury except pursuant to law.
To allow the credit, is to hold that Milwaukee county has a
legal claim upon the state treasury. I have been unable to
find any statute that authorizes the credit which Milwaukee
county now claims. It appears also to be the opinion of the



Opinions of Attorney-General 181

tax commission that there is no statutory provision authoriz
ing the credit claimed. The communication slates that the
action of the county board was presumably taken under
sec. 1155, Stats. There is nothing in that section which
authorizes any charge being made against the state treas
urer, or which authorizes the payment of any part of a re
fund which a county may make pursuant to the section.
It is there provided that "if the taxes so refunded, or any
portion thereof, be properly chargeable to any town, city
or village, it shall be so charged." There is nothing as to
charging any part to the state, notwithstanding the fact
that the section relates specifically to an improper "pay
ment of any state or county tax."
Furthermore sec. 1155 antedates the Income Tax Act and

that section relates only to state and county taxes. The in
come tax is in a class by itself. It is neither a state, county
or local tax, though such taxes are distributed among them.
This section does not, in terms, apply to income taxes, and,
of course, could not have been intended, when enacted, to
apply to them.

I am of the opinion that the Milwaukee county treasurer
is not entitled to take the credit which he claims.

Public OJficers—Sheriff—Upon deatli of sheriff, under-
sherilT entitled to salary of sherid".

February 26, 1916.

Charles A. Taylor,
District Attorney,

Barron, Wisconsin.
I have your communication of the 19th inst., in which you

state that in your county the sheriff and undersheriff are
both salaried officers; that on the 25th day of January, the
sheriff. Matt Olson, was shot and killed; that thereafter, and
until the appointment and qualification of a new sheriff,
on the 3rd day of February, the undersheriff performed the
duties of the sheriff's office, and you inquire whether or not
the undersheriff is entitled to draw the sheriff's salary during
the time in which he was performing said sheriff's duties.
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Sec. 722, Stats., requires a sheriff to appoint an under-
sheriff within ten days after entering upon the duties of his
ofTice, and provides:

"Whenever a vacancy shall occur in the ofiice of sheriff,
the undersherifT shall in all things execute the duties of the
sheriff until a sheriff shall be elected or appointed and quali
fied, and be subject to all the liabilities and penalties im
posed on the sheriff."

When Lieutenant Governor J. 0. Davidson succeeded to

the office of governor, on or about January 1, 1906, it was
ruled by this department that he was entitled to the emolu
ments of the ofTice of governor. Opinions of Attorney Gen
eral for 1906, p. 602.

While that opinion is not reinforced by any authorities,
the cases of People ex rel. Church v. Hopkins, 55 N. Y. 74,
and Chadwick v. Earhart, 11 Ore. 387, might have been cited
to sustain the conclusion there reached. In the New York

case, supra, the deputy commissioner of insurance, who had
acted as commissioner of insurance between the date of the

resignation of the commissioner who appointed him as such
deputy, and the appointment of a commissioner of insur
ance, sought to recover the salary attaching to the office of
commissioner of insurance. The statute provided:

"The chief officer of said department shall be denominated
the superintendent of the insurance department * ♦
He shall employ from time to time necessary clerks. He
shall appoint one of the said clerks to be his deputy, who
shall possess the powers and perform the duties attached by
law to the office of principal during a vacancy in such office
and during his absence or inability of his principal."

The supreme court of New York (1 Thompson & Cook,
195) held that the deputy was not entitled to the salary of
the commissioner. The decision of the supreme court, how
ever, was reversed by the court of appicals of that stale (55
N. Y. 74), where it was said:

"But in case of a vacancy in the ofiice, all its powers and
duties at once devolve upon the deputy. There remains no
other vested with any of its functions. The deputy at once
becomes acting superintendent and his acts are, to all in
tents and purposes, those of superintendent. He is entitled
to the emoluments of the office the same as though appointed
thereto l>y the governor, as provided by statute. The duties
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and responsibilities are the same. His acts thereafter are
regarded as those of superintendent and not those of dep
uty. He is entitled to the salary of the former and not to
that of the latter olRce. The statute precludes the idea that
the same person can hold both ofTices."

The court then refers with approval to two instances
where vacancies had occurred in the ofTice of the governor of
New York, the lieutenant governor succeeding to the duties
of the ofTice of governor, it being ruled by the comptroller of
the state, in each instance, that the lieutenant governor was
entitled to the salary of the office of governor.

Also attention is called to the precedence in the govern
ment of the United States upon the devolution of the powers
and duties of the presidential office upon Vice President
Filmore, upon the death of President Taylor, and upon
Vice President Johnson, upon the death of President Lin
coln.

In the state of Oregon, the constitution provided:

"In case of the removal of the governor from office, or of
his death, resignation or inability to discharge the duties of
the office, the same shall devolve on the secretary of state."

In Chadwick v. Earharl, supra, it was held, mainly upon
the authority of People ex rel. Church v. Hopkins, supra, that
the secretary of state, upon assuming the duties of gover
nor, was entitled to the salary of the latter office.
The above authorities are the only ones I have been able

to find upon this question, and I think they are the only ones
to be found. Applying the doctrines there announced to the
question here under consideration, it would seem that the
answer to your question must be in the afTirmative; that
upon the death of the sheriff the undersherifT becomes
sheriff, is subject to all the liabilities and penalties imposed
upon the sheriff and is entitled to the salary of the sheriff
during the time he is acting as such.

It is proper to remark that the New York case made a
distinction between a vacancy in the office or a permanent
absence of the principal and his temporary absence, saying
that, in the latter case, the deputy would not become prin
cipal, but would exercise only such functions as could not be
exercised by the principal because of such temporary ab
sence.
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Optometry—License—A test card for the fitting of eye
glasses may be used only by a duly licensed optometrist.

February 2G, 1916.

G. D. Waugh, Secretary,
Board of Examiners in Optometry,

Milwaukee, Wisconsin.

In your communication of February 24th you refer to the
Optometry Law (ch. 488, Laws of 1915, sec. 1435/, Stats.),
in which the practice of optometry is defined as follows:

"The employment of any means other than the use of
drugs for thejmeasurement of the power of vision andThe
ada]Dtation of lenses for the aid thereof."

You enclose a so-called test-card upon which are indicated
various figures, signs and letters, which, I take it, represent
certain size lenses. Following each designation is printed
matter, being in different type and varying from large to
very minute type. You state that similar cards are in use
in many places where spectacles are sold and where no effort
is made to comply with the optometry law. You inquire,
whether persons, not licensed by this board, may lawfully
employ this means for the measurement of the powers of
vision.

This question must be answered in the negative. Such
persons are clearlj^ practicing optometry by employing these
chart cards for the measurement of powers of vision and the
adaptation of lenses for the aid thereof, other than drugs.
I believe this is fairly clear from the wording of the statute.
You also refer me to subsec. 17 of the same section, which

reads that "every person, who, not having obtained such
certificate, shall hold himself out to the public as qualified
to engage in the practice of optometry, shall be deemed
guilty of a misdemeanor," etc., and stale that it has been
the custom for many stores to advertise "eyes examined
free" or "eyes tested free." You inquire whether this does
not forbid the use of such signs.
This question must also be answered in the affirmative,

as coming clearly within the prohibitions contained in this
statute. A person who has not received a certificate cannot
hold himself out as an eye examiner or Lester for tlie pur
pose of selling spectacles.
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Elections—Counlij Judge—Vacancy—An election must be
held in April lo fill a vacancy in the oflice of county judge
occurring in June, unless an election for the full succeeding
term is to be held at that time.

February 28, 1916.

0. H. Bruemmer,

District Attorney,
Kewaunec, Wisconsin.

In your communication of the 25th inst. you state:

"A vacancy occurred in the ofTicc of county judge of Ke-
waunce county, and on July 2, 1915, the present county
judge, W. A. Cowell, was duly appointed by the governor
to hold for the uncxpired term ending Januar>' 1, 1920."

You ask whether an election should be held this spring to
fill the vacancy in this office, or whether the appointee of the
governor will continue to hold until the expiration of the
original term.

Subsec. 2, see. 2441, provides:

"When a vacancy shall occur in the office of county judge,
*  * * the governor shall appoint such judge, and the
person so appointed shall hold until the first Monday of
June next succeeding an election to fill such vacancy; but
when no election to fill such vacancy is held, then such ap
pointment shall be for the residue of the term."

Sec. 8.01 provides:

"All elections for justices of the supreme court and for
circuit and county judges shall be held on the first Tuesday
of April. The secretary of state shall give at least twenty
days notice of all judicial elections and if the election is for
a county judge the notice shall be given in the county for
which the judge is to be elected. If for circuit judge, in the
circuit for which he is to be elected, and if for justice of the
supreme court, in the state at large."

Sec. 8.03 provides:

"In all cases of vacancy in the office of circuit judge or
county judge, the election to fill such vacancy shall be held
on the' first Tuesday of April next after, the vacancy happens,
in case such vacancy happen forty days or more before such
day; but if the vacancy happen within forty days before
such first Tuesday, then the election shall be held on the first
Tuesday of April of the next ensuing year."
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From these provisions it is very plain that, in case of a
vacancy in the office of the county judge, the governor
makes an appointment to fill the vacancy, and such ap
pointee will hold until the first Monday of June next suc
ceeding an election to fill such vacancy; that, if the vacancy
happens more than forty days before the first Tuesday of
April, an election to fill such vacancy shall be held on such
first Tuesday of April. This is the plain provision of the
statutes and I can see no reason for confusion of ideas with

reference thereto. There is just one exception to this and
that is where a county judge is to be elected on the suc
ceeding first day of April to fill the full succeeding term.
When that occurs, then, by the express provision of sec.
2441, the appointment of the governor is for the unexpircd
term, because sec. 8.03 provides:

"No election to fill a vacancy for * * * county judge
shall be held at the time of holding the regular election for
such office."

Upon your statement of facts it appears that a regular
election to fill the office of county judge will not be held on
the first Tuesday of next April. This being true, the statute
already cjuoted makes it imperative that a person be elected
to fill the unexpired term.

I have had some doubt as to whether this is a special elec
tion such as is provided for by ch. 7, Stats., so that, in order
to hold an election at all, it must be ordered by either the
governor or the county clerk as sec. 7.04 provides:

"All special elections for county officers shall be ordered
by the county clerk except that a special election for county
clerk shall be ordered and noticed by the sherifT in the man
ner required of such clerk in other cases. The officer who
orders such an election shall give notice in the manner here
inafter provided. All other special elections shall be ordered
bv the governor."

A perusal of said ch. 7, and especially a consideration of
sec. 7.01, indicates that special elections may be called at
times other than when general elections are held. For
instance, it is therein provided:

"Any vacancy in the office of senator or representative
in congress occurring more than four months or less than
twenty days before a general election, may be filled at a
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special election, and if not so filled, may be filled at any
suiiscquent general election before the end of the term."

And:

"Any vacancy in the office of assemblyman, occurring
before the 1st day of February of the first year of his term,
shall be filled as promptly as may be by special election."

Also:

"A vacancy in any other elective state office (except that
of governor or lieutenant governor), if it occurs more than
six months before the expiration of the current term, may
be filled at a special election held not later than sixty days
before the next general election."

And by sec. 7.02 it is provided:

"Special elections in addition to those authorized by sec
tion 7.01 ma.y be held in the following cases:
"(1) When there shall have been neglect or failure to

choose, (a), at a general election a member of the congress
or legislature aforesaid or any county officer, who by law
should have been chosen at such election, or, (b), at the
proper April election a superintendent of schools or a mem
ber of the county board of education in any district in the
state, who by law should have been chosen at such election."
"(2) When the right of office of a person elected to either

of the offices mentioned in paragraph (1) shall cease before
the commencement of the term of office for which he shall
have been elected.
"(3) When the governor, in his discretion, directs such

an election to fill any vacancy not provided for by this sec
tion and section 7.01."

From a consideration of the foregoing provisions and
others to be found in said ch. 7, I conclude that the ordering
of a special election is only necessary in cases where the
election is special in fact, that is, is called on some day
other than that on which a general election is held; that,
under sec. 8.03, it is expressly provided that the vacancy in
the office of your county judge shall be filled on the first
Tuesday of April next after the vacancy happens, and no
order of election is necessary, the statute being the only
order that is required and being sufficient authority for the
holding of the election.
As sec. 8.01 requires the secretary of state to give notice

of all judicial elections, including those for a county judge,
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he should give notice to your county clerk that an election
will be held in your county on the first Tuesday of next
April, to fill the vacancy in that office, I am assured by
the secretary of state that this notice will go forward.

Contracts — Attachment — Title to copyrighted passed
articles by attachment proceedings.

February 28, 1916.
Hon. Lours E. Reber, Dean,

Extension Division, Univcrsitij of Wisconsin.
In your letter of the 28th you state that some time ago

the extension division purchased from the General Film
Brokers twelve reels of film on China and Japan; that these
films were originally produced by the United Photoplay
Company; that apparently this firm became financially
embarrassed and that these films were sold under attachment
proceedings; that the company has since reorganized and is
again doing business; that they attempted to buy back
these films, as you understand, but were unsuccessful; that
before paying the General .Film Brokers you desire to know
whether the original producers could enjoin you on account
of copyright or on account of the sale of state rights, etc.,
from using these films in your Avork.
You enclose with your inquiry a copy of the agreement

between the General Film Brokers and the University, the
certificate of a constable of Jefferson county, Kentucky,
to the effect that by virtue of certain attachments he sold
twelve reels of film to M. D. Ellston, the assignment in blank
by Ellston of all his right, title and interest in such claims,
and copies of the constables notices of sale of such films.

I cannot tell from these papers anything about the validity
of the sale. Assuming, however, that such sale was valid,
I am of the opinion that the assignment in blank by Mr.
Ellston Avould be deemed an assignment to the bearer
thereof, and, as the General Film Brokers apparently
delivered that to you with their assignment, that the exten
sion division has obtained all the rights which Mr. Ellston
obtained by virtue of the attachment sales. Neither is it
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possible for me to tell from these papers just what rights the
United Photoplay Company had in these films prior to such
sale. According to your statement, however, they were the
original producers and presumably had all of the rights
incident to the production of such films. The general rule of
law is that a sale pursuant to an attachment of any property
carries with it all the rights which the defendants in such
attachment proceedings had in such property. Assuming,
then, that the United Photoplay Company had the right
to exhibit these films in this state, and to use them as you
contemplate using them, and assuming that the sale to
Mr. Fdlston was a valid sale, then the United Photoplay
Company could not successfully enjoin their use by the
extension division.

Public Officers—SheriJJ—Fees—SherifT entitled to eiglit
dollars per day while executing extradition papers.

February 28. 1910.
Citari.es a. Taylor,

District Attorney,
Barron, Wis.

In your letter of February 19th you state that the sheriff
of your county is paid a salary only; that he has just returned
from the state of Montana with a prisoner wanted upon a
criminal warrant issued in your county and for whom
the sheriff had a requisition upon the governor of Montana;
that in making return upon the original warrant the question
arises as to what fee he should charge for subsequent tax
ation as costs against the defendant in the event of a con
viction and the imposition of a fine and costs. You inquire
whether such fee should be ten cents per mile for his entire
trip out to Montana and back, together with the usual
charges for board and conveyance of prisoner and assistance
in making the arrest, or whether, in lieu of the mileage charge,
he should charge only the actual expenses outside of Barron
county which we will receive in due course of time upon his
settlement with the county board.

While your sheriff was acting under the requisition,
he was the agent appointed by the state to receive from the
authorities of Montana said fugitive from justice. The
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fees to which such agents are entitled are expressly given by
statute (sec. 731a) as being eight dollars per day for the
time necessarily expended in traveling to, apprehending and
returning with such fugitive and his actual and necessary
expenses for such time. This being a provision covering
special cases where requisitions are issued, the fees provided
for in said section govern—not the general fees provided for
in sec: 731, Stats.

It is a well known rule of statutory construction that
special provisions are controlling over general provisions,
although the general provisions are broad enough to include
items contained in the special provisions.
You are therefore advised that the actual and necessary

expenses of the sheriff's trip should be taxed instead of the
mileage. Phelps v. Phelps, 19 Wis. 193; Stale v. Ilobe, 106
Wis. 411.

Agriculture—Line Fences—Law relating to line fences dis
cussed.

February 28, 1916.

F. M. White,
Agricultural Engineering Department,

College of Agriculture, University of Wisconsin.
In your communication of the 21st inst. you state that

you are continually receiving inquiries from farmers of the
state regarding legal line fences, and you ask for information
on the following questions:

"1. In case a new settler should fence his entire farm with
what might be called a hog Light fence, could the adjoining
owner on settling the next farm be compelled to paj" his
share of the cost? The adjoining owner might not need a hog
tight fence and therefore might object to paying his fair
share for a partition fence. Would the woven wire fence then
have to be erected at the first owner's cost?"

The law requires:

"The respective occupants of adjoining lands, used and
occupied for farming purposes, and the respective owners of
adjoining lands when the lands of one of such owners is, used
and occupied for farming purposes, shall keep and maintain
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partition fences between their own and next adjoining
premises in equal shares so long as either party continues to
so occupy the same." (Sec. 1391, Stats.)

There are eight dilTcrcnt kinds of legal fences described in
the statutes. (Sec. 1398.)
An owner of land complies with the law by erecting and

maintaining one of either of these eight different kinds of
fences. Some of them are hog tight fences and some are not.
An owner of adjoining land can compel his neighbor to
maintain only a legal fence. He cannot compel him to main
tain any particular kind of a legal fence. While he may re
quire his neighbor to build a legal fence, the neighbor may
decide for himself which of the eight different kinds of fences
described in the statute he will build. It follows, therefore,
that if the owner of land desires a hog tight fence between
his land and the land of his neighbor, and his neighbor will
not build that kind of a fence, the person so desiring it must
build it at his own expense.

Attention should be called to the fact that the last legis
lature changed the law requiring the owner of adjoining
lands to maintain partition fences in equal shares if the
lands of one are used for farming purposes. Prior to that
time the law applied only where the lands of both owners
were occupied and used for farming purposes. As the law
now stands, a person occupying and using lands for farming
purposes may compel the owner of adjoining lands to pay
his share of the fence, even though such other owner is not
using his lands for farming purposes and they are wild and
unoccupied lands.
Where a person builds his own fence without taking any

steps to compel his neighbor to build his share, the law pro
vides no way for the person building such fence to recover
from the other the proportionate cost thereof. If a farmer
desires a partition fence between himself and his neighbor,
he must take the steps required by the statute to compel his
neighbor to build his share of the fence in the first instance.
If he waives this and goes ahead and builds the fence him
self, the law does not make any provision for his recovering
the expense thereof from his neighbor.

"2. Supposing a highway would be opened through a
trad of land which had been entirely fenced and no part of
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this land had so far been deeded for this purpose. Would
the town have to stand the expense of constructing the
line fence along the highway?"

The answer is, no. The town is under no obligation to
maintain or assist in maintaining a fence along the highway.
Of course, the circumstances mentioned by you should be
taken into consideration in awarding damages to the farmer
through whose farm the road is laid out. The fact that his
farm was fenced and the fact that ff the highway be laid, a
farmerwill have to move his fences or build additional fences
along the highway, would probably enhance his award of
damages.

"3. If the owner should go ahead and entirely fence his
tract would later owners be required by law to reimburse
for their fair share of the cost of partition fences?"

This question is answered in the negative in what already
has been slated.

Loans from Trust Funds—School District—Special meeting
of union free high school district.

Request by twenty legal voters of district neccssaiy to
call special meeting, and six notices must be posted.

February 29, 1910.

Hon. W. H. Bennett, Chuf Clerk,
Land Department.

I have examined the papers connected with the applica
tion of the district board of the union free high school dis
trict of the town and village of Oxford, Marquette county,
for a loan of $1250. It appears that this school district is
organized under sec. -195-1, and is in fact a union free high
school district.

Sec. 495-12 provides, among other things, that special
meetings of the union free high schools

"shall be called by the clerk or, in his absence, by the di
rector or treasurer on the written request of t\yenty legal
voters of the district, and notices thereof specifying par
ticularly the business to be transacted shall be posted in the
manner prescribed for calling the annual meeting."

Sec. 495-11 provides:
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"The clerk shall give at least six days' previous notice of
the annual meetings by posting notices therefor in six or
more public places in the district, one of which shall be
affixed to the outer door of the union free high school build
ing, if there be one in the district."

It appears from the record herein that the request for
special school meeting to be held by this free high school dis
trict on the 15th day of February, 1916, contains the names
of only six legal voters of the district, and from the affidavit
of the clerk to the copy of the special school meeting it ap
pears that the said notice was posted in only four public
places. These proceedings were not in compliance with the
sections of the statute above quoted. It is to be regretted
that the clerk of said school district was apparently misled
by the printed copy of the instructions sent out by the chief
clerk of the land office, which instructions relate entirely
to the proper procedure in calling and conducting special
school meetings of common school districts.
For the reasons above stated, this application must be re

jected.

Intoxicating Liquors—License—A husiiand, tenant of wife,
may be licensed at a new location iqion sale of premise by
wife and refusal of purchaser to lease for saloon purposes.

February 29, 1916.
Frank W. Bucklin,

District Attorney,
West Bend, Wisconsin.

In your communication of February 26th you slate that
a certain woman has, until the 23rd of February, 1916,
owned saloon property in your county; that the saloon
business has been conducted upon the premises by her hus
band, the license being in his name; that, so far as you are
able to ascertain, the license under which they arc at present
doing business was legally issued; that the township in
which the premises are situated already has'more than the
number of licenses allowed by the Baker law, but that a
license was issued upon the location prior to June 30, 1907,
and has been continued since; that the premises have been
sold and the present owner has notified the husband that he

10—7
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will refuse to allow the premises to be conducted as a saloon;
that at present the husband is conducting the business as a
tenant of the purchaser; that the husband has an oppor
tunity to lease other property in the same township in which
he would like to continue the saloon business. You inquire
whether, under these conditions, the town board may legally
grant a license to him in a new location in said town after
July 1, 191G. You do not state, in your letter, whether the
husband has continuously been licensed in this location since
the 30th day of June, 1907. If he has not, then, of course, a
license cannot legally be granted to him for a new location.

In State ex rel. Marvin v. Larson, 153 Wis. 488, at page
491, the supreme court gave the following ruling on the
Baker law:

"Notwithstanding the ratio limit the owner of properly
under license for saloon purposes June 30, 1907, may by
himself or his tenant continue its use for such purposes (if
properly licensed) thereafter and ami person in possession of
such premises as lessee June 30, 1907, if thereafter deprived
of opportunity to continue their use by refusal of the owner to
lease the same for such purposes, destruction of the building
by fire or the elements or the operation of other provisions
of the law (e. g. the establishment of a no-license area)
may, if properly licensed, continue the business at some other
location"

The question presents itself whether the husband, under
the facts stated by you, was a tenant of his wife in con
templation of this law.

In 18 Am. A Eng. Ency. of Law, (2d ed.) 164, it is said:

"To create the relation of landlord and tenant between
parties aformal lettingisnot required. The relation may arise
by implication and as a general rule it is sufficient to create
the relation if it appears to have been the intention of one
to enter or occupy the premises in subordination to the title
of the other."

Again it is said:

"A tenant is generally defined as one who occupies the
lands or premises of another in subordination to that other's
title and with his consent express or implied. * * » Thus
it has been held that the relation of landlord and tenant is
established by taking possession of land as the agent of the
owner." (pp. 164-165.)
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Under sec. 2340, Stats., it is provided that the real estate
of every "description and the rents and issues and profits
thereof of any female now married shall not be subject
to the disposal of her husband, but shall be her sole and
separate property as if she were unmarried.
Under sec. 2343 the individual earnings of every married

woman, except those accruing from labor performed for her
husband, are her separate property not subject to the
husband's control or liable for his debts.

She may transact business in her own name and for
her own benefit in this state. Sec. 2344.

She may sue in her own name. Sec. 2345.
She may receive, hold and convey property and any

interest therein. Sec. 2342.

It is also provided that any conveyance, transfer or lien
executed by either husband or wife to or in favor of the
other shall be valid to the same extent as between other

persons. Sec. 2342.
Under these express provisions conferred on a married

woman by our statute it would seem that the husband
may become the tenant of his wife by implication as well as
by express contract or lease.

Unless there are other facts in the case that you have not
stated, it would seem that the husband in question was a
tenant of his wife while conducting the saloon in his own
name. It may be true that he did not pay rent for the
premises, but a landlord can certainly waive the payment
of rent.

It follows that if the husband was a tenant of his wife,

as it appears that he was, and if he was duly licensed on the
premises in question continuously since the 30th day of
June, 1907, he comes within the express provision of the
Baker law, which authorizes the licensing authorities to
grant him a license if they, in their discretion, decide that
he is a suitable person to conduct a saloon in the new loca
tion.
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Intoxicaling Liquors—License—Villages—Status of village
incorporated from part dry and part wet territory.
Such village may grant license in that part thereof which

was formerly wet territoiy, but not in that part which was
formerly dry.

February 29, 1916.
L. J. Fellenz,

District Attorney,
Fond du Lac, Wisconsin.

In your communication of February 21st you state that
the village of Rosendale was recently incorporated from
territory formerly belonging to the towns of Rosendale and
Springvale, in your county; that at the time of the incorpora
tion the town of Rosendale was "dry" territory, while the
town of Springvale was "wet" territory, and there were two
liquor licenses in force in the town of Springvale within
territory now comprising a part of the village of Rosendale.
You inquire whether licenses may legally be granted in
the new village.
The question here presented is somewhat different,

though probably ruled by the same principles as the one
passed upon in an opinion to M. R. Munson, under date of
April 30, 1912, (See Vol. 1 Opinions, Bancroft-Owen, p.
334), and a similar opinion to E. P. Gorman, under date of
Jan. 21, 1913, (Vol. 1 Opinions, Bancroft-Owen, p. 354).
In both of those opinions the facts showed that a village
had been incorporated out of only dry territory, and it was
held that the village was also dry and would remain so until
an election had been held, the result of which would make it
wet. In those opinions it was slated that the question was
not free from doubt, in so far as the supreme court of this
state had not definitely passed upon it, and until the court
did pass upon the question it would be more or less a doubtful
proposition, .\llhough the ruling of this department was
made nearly four years ago, no attempt has been made lo
enact an amendment to the statute having for its object
the changing of this rule. Neither has the question been
brought before the supreme court for determination, or to
any other court in the state so far as I am informed. It
seems the people of the state have acquiesced in the ruling,
and both the "wet" and the "dry" supporters have accepted
it as embodying a correct rule of law.
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Tile question now before us, and which has not heretofore
been passed upon by this department in an oflicial opinion,
differs from the opinions above referred to in that here the
village was incorporated from both "dry" and "wet"
territory. One of the cases relied upon, however, was that
of Priestwood v. State, 88 Ala. 235. The facts showed that,
under the Alabama law, part of the territoi-y of beat No. 2,
in which liquor selling was prohibited, was detached and
incorporated in beat No. 6, which was wet, and a conviction
for selling liquor in the territory thus detached from beat
No. 2 and attached to beat No. 6 was sustained. This case

would therefore be an authority in sustaining a similar
ruling in the question before us.

In 19 Am. & Eng. Ency. of Law {2d ed.), at page 511, we
find the following rule given as to the effect of change of
boundaries in local option districts:

"The formation of a new district out of the IcrriLory of a
district which has adopted a local option law docs not affect
the operation of the law throughout all of the territory which
adopted it, and it is in force in both the old and the new dis
tricts. Nor does the detaching of a part of the territory of a
district which has adopted the law and the addition thereof
to other territory affect the operation of the law in tlie resi
due thereof; and it seems tiiat in such case the law would
continue to be operative in the territory detached."

In Nassau v. Campbell, 47 Pa. Sup. Ct. 488, it was held
that the incorporation of a borough out of the portion of
the territory of one of the townships, subsequent to the
passage of the act prohibiting the sale of liquor therein,
did not take out of the operation of such law the territory
formed into the borough.
The ruling in the case of Erwin v. McCallin, 28 Pittsburgh

Legal .Journal, 322, was the same.
In Canada, dry territory taken into wet territory is held

to remain dry territory. King v. McMullen, 38 N. S. 129;
Hex V. The License Commissioner, 14 Manitoba, 535, and
other cases cited in note 25, §548, in Woollen & Thornton,
Laws of Intoxicating Liquors.

It has also been held in New Brunswick that, if a portion
of a wet district be taken into a dry municipality, that
portion continues wet and licenses issued therefor are in
force. Ex parte McCleaver, 21 N. B. 315.
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In Ihc case of King v. McMuUen, supra, the syllabus gives
the ruling thus:

"Where the provisions of the second part of the Canada
Temperance Act have been brought into force in one of the
counties of the province, the subsequent passage of an act
by the provincial legislature forming part of the area cov
ered by the Act into a city, has not the elTecl of repealing the
act, or of reducing the area covered by it. The word "county"
for the purposes of the act, simply means a geographical
area, and there is no reason for construing it in such a way
as to effect a reduction of the area when a city is carved out
of it."

See also: Amerker v. Taylor, 81 S. C. 163; Ex partc Fields,
(Tex.) 86 S. W. 1022; Ex parfe Pollard, (Tex.) 103 S. W.
878, 51 Tex. 488; Oxley v. Allen, 107 S. W. 945.
The authorities seem to be practically unanimous in hold

ing that detached territory, whether wet or dry, will retain
its character after being attached to other territory. The
only case which I have been able to find which holds other
wise is that of Stale v. Donovan, 61 Wash. 209. In that case,
however, it seems there was a statute exempting all cities of
the fourth class from the operation of "a prohibitory law,
and the creation of this municipality from dry territory was
therefore held to operate in making it a wet territory by
incorporation.
In the state of Wisconsin it is perfectly consistent with

the policy of the state to have part of a municipality dry
while other parts are wet. This is shown by the law which
authorizes the creation of no license territory in residence
districts. Under sec. 926-2, Wis. Stats., it is expressly pro
vided that territory lying adjacent to any city incorporated
may be annexed to said city, if in the petition for annexation
to cities of the second, third and fourth class a prayer be
made that said territory be annexed without license. In
that case it would be unlawful for the council to grant li
censes within such territory after annexation unless the
question of license or no-license shall have been submitted
to the lawful electors of said territory at a special election
to be held for that purpose in the manner provided by law
for holding special elections in a ward of said city, and a
majority of all the votes cast shall be in favor of license.
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II would seem that this provision was enacted so as to
make it possible to annex territory to a municipality as dry
territory and make it impossible for said territory to become
wet by an election in which all the voters of the city would
not take part. Under the above provision such annexed ter
ritory can only become wet by an alTirmative vote of all the
electors living in said territory.

It must also be borne in mind that if a county option law
should be enacted in this state there would be villages and
cities which cover territory from more than one county.
The result would be that often that part of a village or city
which would comprise territory of a dry county would be
wet, while other parts of the same city or village comprising
territory of a wet county would be dry. I take it, therefore,
that the objection that a ruling on the question before us,
to the effect that the village incorporated would be partly
dry and partly wet would not be a serious objection to such
ruling. While the question is not free from doubt, and can
only be definitely determined and settled by a ruling of our
supreme court, in view of the holding of the authorities,
which are nearly all the same, and in view of the former
ruling of this department in the Munson and Gorman opin
ions herein referred to, I am constrained to hold that the vil
lage in question is partly dry and partly wet. ThaJ. part of
the territory which came from a dry town remains dry, and
that part which formerly belonged to a wet town remains
wet until a local option election is held in the village resulting
in favor of granting licenses.
The village board may therefore grant licenses in that

part of the village which is wet territory, but cannot grant
them in that part which is dry.

Mortgage—Assignment—Assignment of notes operates as
assignment of mortgage collateral thereto.

February 29, 1916.

Hon. a. E. Kuolt,
Commissioner of Banking.

In your communication of the 25th inst, you submit, in
substance, the following question: When a note, secured by
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a mortgage, is assigned, and the mortgage is not assigned or
mentioned in the assignment, docs such assignment of the
note carry with it the mortgage security?
In reply, would say that in Croft v. Bunsfcr, 9 Wis. 503,

the rule was laid down that the transfer of a note carried with

it all security without any formal assignment or delivery,
or even mention of the latter.

This rule has been followed in several Wisconsin cases and

enlarged in Tidioutc Savings Bank v. Lihhey, 101 Wis. 193.
In this case the Croft Case, above cited, is quoted with ap
proval, and the court states at page 197:

"The debt is the principal thing and the securities are
only an incident. The transfer of the former, therefore,
carries with it the right to the securities and amounts to an
equitable assignment of them. No matter luhal the form of the
security is, whether a real estate or chattel mortgage, or a
pledge of collateral notes, bonds or other personal property,
the purchaser of the principal takes with it the right to
resort to these securities, and this is so although the assign
ment or transfer does not mention them."
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Peddlers—License—One who carries medicine with him,

going from house to house, leaving same where he can,
returning later and collecting for what has been used, is a
peddler.

March 1, 1916.

Hon. Michael Laffey,

State Treasury Agent.
In your letter of Ihe 29th ult. you ask for an opinion with

reference to the law regulating peddlers upon the following
statement of facts:

"He carried with him in his grip and wagon a supply of
medicine and went from house to house and left medicine
and salve at different homes. He then returned and col
lected the money for such medicines and salves and ointments
as were used by the parties with whom the articles were left."

The question is as to whether the conduct of vending, as
above outlined, constitutes peddling so as to call for a license
from the vendor.

Your attention is called to the following opinions rendered
by this department on this point; Opinions for 1908, p. 602;
Vol. I Opinions, Bancroft-Owen, p. 418. This depailment
has held repeatedly that hawkers or peddlers are itinerants
or traveling traders who can*y goods about for sale. Opin
ions of Attorney General for 1908, 602, and cases cited.

In the same opinion it was held: (p. 603)

"I think a general definition which will cover the subject
would be: A person who travels about from place to place
and from house to house, ofTering for sale and selling articles
of merchandise which he carries."

The mode of conveyance does not enter into the definition.
The person may be a hawker or peddler whether he travels
on foot, horseback, cart, sleigh or canal. Fisher v. Parson,
13 Pa. 338; The Stella Block v. Parish of Richland, 26 La.
Ann. 642; Cole v. Randolph, 31 La. Ann. 535, 537.
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In Dewitt v. State, 155 Wis. 249, 251, the court said, in
defining peddler:

"The essential thing is that he must do business going
about from place to place selling and delivering merchandise
in a retail way to such individuals as he may be able to deal
with. While doing that he is a peddler, though he may, at
the same time, have a business domicile to which he occa
sionally resorts. It is the method of disposing of the goods
which matxcs the person a peddler. A peddler is simply one
who peddles, and any one peddles who sells at retail from
place to place going from house to house, carrying the goods
to be olTered for sale with him."

The fact that it was not paid for at the time of delivery
and was to be paid for afterwards, even if it is dependent on
the amount used, is not an essential factor in giving to the
vendor the chaf^acter of a peddler. It is, therefore, my
opinion that the vendor, disposing of goods as above staled,
is a peddler.

Fish and Game—Words and Phrases—"Sunset" and "sun
rise" defined.

March 2, 1916.
Conservation Commission of Wisconsin.

Your letter of the 11th ult. reads as follows:

"Would you kindly render an opinion to this commission
as to just what is meant by the words 'or any wild bird be
tween sunset and sunrise,' as found in subsec. (1), sec. 62.22
of the fish and game laws? Does it mean calendar sunset and
sunrise? The United States Weather Bureau advises us
that to-day the sunrise time is 7:01 and sunset time 5:24. If
this was the open season for ducks, would it mean that the
hunters could start shooting at 7:01 a. m. and must stop
shooting at 5:24 p. m.?
"This is a much questioned clause in the game laws. If

some definite interpretation could be made perhaps we may
then publish a statement so that hunters will know when to
start and when to cease shooting. The weather bureau has
a table showing the lime of sunrise and sunset for each day
in the year."

Except as expressly provided in ch. 62, Stats., the section
referred to in your letter prohibits the killing of "any wild
birds between sunset and sunrise."
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It is a well-known rule of statutory construction that:

"All words and phrases shall be construed and understood
according to the common and approved usage of the language;
but technical words and phrases, and such others as may have
acquired a peculiar and appropriate meaning in the law
shall be construed and understood according to such peculiar
and appropriate meaning." Sec. 4971, subd. (1").

The words "sunset" and "sunrise" are common ordinary
words and under this section must be construed and under

stood according to the common and approved usage of the
language. These words are not technical words and phrases
and have acquired no peculiar or appropriate .meaning in
the law. Our legislature has used these same, words in other
jiarts of the statute.

In sec. 1636-52, relating to lights on motor vehicles, they
arc used in the following sentence:

"From thirty minutes after sunset until thirty minutes
before sunrise {here siiall be displayed on the front of every
automobile or other similar vehicle, while being operated or
driven along any public highway in this state, at least one
lamp," etc.

In sec. 4637a they are used in defining the term "night-

lime" and in the following language:

"The term 'nighttime,' when used in any statute, ordi
nance, indictment or information shall be construed to mean
the lime between one hour after the setting of the sun on
one day and one hour before the rising of the same on the
following day; and the time of sunset and sunrise shall be
ascertained according to the mean solar time of the nine
teenth meridian west from Greenwich, commonly known as
central time, as given in any published almanac."

The legislature evidently meant just what it said, viz.,
that no person shall, except as in such chapter provided,
kill any wild bird between actual sunset and sunrise. Had
the legislature intended that such birds could be killed at
any definite number of minutes after sunset or any definite
number of minutes before sunrise, it would have said so,
as indicated by the section relating to motor vehicle lights
and the section relating to nighttime. The legislature must
have considered that sunset and sunrise can be definitely



204 Opinions of Attorney-General

determined or ascertained, either by actual vision or by the
facts recorded in an almanac.

"Courts take judicial notice of the almanac, or, as it has
been put, the almanac is a part of the law of the land." 1
Kncy. of Evidence, 768.

"The time of the rising or setting of the sun on any given
day belongs to a class of facts like the succession of the
seasons, changes of the moon, days of the month and week,
etc., of which courts will take judicial notice. The almanac
in such cases is used, like the statute, not strictly as evidence,
but for the purpose of refreshing the memory of the court
and jury." Siute v. Morris, 47 Conn. 179.

The almanac is very frequently resorted to by courts for
the purpose of determining sunset and sunrise on a given day.
It is accessible and is an easy and inexpensive way of de
termining the scientific facts as to the movement of the
heavenly bodies. The reports and records of the United

States Weather Bureau are admissible in evidence and it is

well settled that records kept by a person employed in the
signal service of the United States, whose public duty it
is to record truly the facts therein stated, is admissible in
evidence to prove such facts. Scolt v. Railroad Corjipany,
43 Ore. 26, 72 Pac. 594.

It follows that your question should be answered in the
affirmative.

Peddlers—License—A person traveling about selling goods
carried with him cannot evade the Peddler's License Law

by taking orders and subseciuently returning and making
delivery, under circumstances making it apparent that his
purpose is to evade the law.

March 2, 1916.

Hon. Michael Laffev,
State Treasury Agent.

In your letter of the 23d ult. you submit a letter from Fred
J. McEathron, a representative of the J. R. Watkins Medical
Company, and ask for my opinion upon the following state

ment of facts quoted from Mr. McEathon's letter:

"As president of the Wisconsin Watkins' Men Association,
representing about one hundred men who cover the entire
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state, will you please give me your ruling as to how long
after taking an order can the order be delivered and still
not be subject to paying a license? One month, one week,
one day, one hour, no one seems to know and so far as wc
can learn no ruling has ever been handed down as to tnis.
To illustrate, can I drive away from home with my rig taking
orders all the forenoon, at noon turn around and deliver the
goods ordered on my way back to town? Can I at the last
house but one at eleven-thirty a.m.,take an order, go to the
next house, eat dinner, and be back and deliver the order at
one o'clock p. m? Can I at the last house cat dinner, show up
my goods In mysample case, take their order, close my case,
taking its entire contents away, and fill the order from the
wagon and not be subject to the license law?

The law is well settled that a person who travels from house
to house, carrying with him and exposing his goods for sale,
and selling and delivering them, regardless of whether or
not he carries the whole or a part of his stock with him, or
whether or not he has a fixed business domicile, is a peddler.
Dewill V. Slalc, 155 Wis. 249, 251; Kennedy v. People, (Colo.)
49 Pac. 373; City of St. Paul v. Briggs, 85 Minn. 290; Vol. I
Opinions of Attorney General, Bancroft-Owen, 418.
On the other hand, it is almost universally held that a

salesman who goes from house to house carrying with him
samples of goods or articles, and who takes orders there
for, or who takes orders without such samples, which are
filled by subsequent delivery, is not a peddler. Opinions of
Attorney General for 1906, p. 581, and cases therein cited;
Opinions of Attorney General for 1910, p. 544, 545; Sc,ribner
V. Mohr, 90 Neb. 21, 132 N. W. 734; Ideal Tea Company v.
Salem, (Oregon, July, 1915), 150 Pac. 852; Slate v. Ivey, 73
S. Car. 282, 53 S. E. 428; Wausau v. Heideman, 119 Wis. 244,
247, 248.

Whether or not a person is a peddler must be determined
upon the facts in each particular case.

"It is the method of disposing of goods which makes the
person a peddler. A peddler is simply one who peddles, and
any one peddles who sells at retail from place to place, going
from house to house, carrying the goods to be offered for sale,
with him." Dewitt v. State, 155 Wis. 249, 251.

In the case of McDermott v. City of Lewiston, 92 III. App.
474, it was held:

"A person who brings a small stock of merchandise to a
city, which he deposits at his boarding house, and solicits
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orders from house to house, carrying samples with him,
selling on the installment plan, and where he does not have
the goods desired with him, and does have them at his board
ing house, and they arc subsequently delivered from the
boarding house, is a peddler within the meaning of an ordi
nance requiring a license."

It was held here that the bringing of the goods to the board
ing house and operating from that point was transient in its
nature, and, therefore, constituted peddling.
In the case of In rc Flinn, 57 Fed. 496, (N. Car,), it was

held:

"The peddler law docs not apply to sales by sample of
goods not at the time of sale within the slate and rcadij for
immediate delivery, hut applies only where goods are actually
exposed and offered for sale, and upon the sale being effected,
are ready for delivery at once to the pwchaser."

In Slate v. Snoddy, 128 Mo. 523, 31 S. W. 36, an agent at
Marshfield, Missouri, had haiTows shipped to him. He
loaded a single harrow on a wagon and sent the defendant
out in the same county from house to house. In some in
stances the sample harrow would be sold outright. In others
defendant would take a written order for one harrow and

then deliver the one he had in the wagon to the person making
the order, thereby completing the sale. At other times he
would take the written order from the customer, return to
Marshfield, get another harrow and deliver the same to the
paily giving the order. The court held that this constituted
peddling.
In Commonwealth v. Edson, 2 C. C. Repp. Pa. 377, 382,

the court said:

"The law recognizes a ditTerence between transacting busi
ness at one's place of business and going abroad seeking
buyers for one's goods, wares or merchandise. In the
former case no question can arise in respect to the legality
of the sale, while in the latter case the legality of the sale de
pends upon the surrounding facts. In judging whether a person
is a peddler or not, all the circumstances are to be taken
into consideration * * *, look at his equipment for carrying
goods, the provision that he had made for nimself. The law,
as you have heard, makes no distinction as to whether one
goes in a canal boat or in a two-horse carriage or in a one-
horse carriage or on foot; in other words, it is decided that
a man may peddle with any sort of vehicle, or without any.
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and be liable to the penalty for the violation of the law; but,
in judging whether he pursues his business as a peddler or not,
his equipment, the facilities he has are to be taken into account—
the quantitij of goods timl he carries, ttie kind of goods that he
carries * * *. These and alt other surrounding facts are to be
taken into consideration in determining whether he is a hawker,
peddler or tiaveling merchant."

"The taking of orders for future delivery does not con
stitute peddling. Of course, each case has to be determined
upon its own facts. The taking of the order and the delivery
of the goods may be so closely connected as to be a plain
evasion." Opinions of Attorney General for 1908, p. 614.

The taking of the orders and the delivery of the goods
must be separated in good faith in the diligent pursuit of
the business in the ordinary manner of conducting the same,
nor can orders and deliveries be mixed in any one trip, either
constructively or otherwise.

In the case of Commonwealth v. Reid, 175 Mass. 325, 58

N. E. 617, the court held:

"The fact that the defendant who was peddling ice without
a license was an employe of a corporation which not onlij
sent out a carl to pedde ice, but also detivcied ice to persons
who had previoustg ordered it, and that the persons to whom the
defendant was charged with having sold and delivered ice,
were among such corporation's customers, does not render
his acts any the less a violation of the statute, declaring that,
whoever goes from place to place in the same town carrying,
exposing for sale any goods, wares or merchandise, without a
license, shall forfeit a sum," etc.

In Commonwealth v. Edson, supra, the court said:

"There is some testimony here as to the carrying and sell
ing of goods that were previously ordered: you will look into
that to"see whether the defendant carried goods to those only
who had previously ordered them, or whelfjei under cover of
these orders he carried goods for sale whcneuci and wherever fie
could light on puichascis without regard to any preexisting
anangemcnl. Although the delivery of goods on orders is not
within the piohibilion of the law, yet, if, under cover of that
order system, he cairied other goods not ordered by anybody and
sold to persons as he found the desire, to purchase, while he
passed through the country, he was guilty of a violation of the
statute * * *. But if these sales were a part of a system or
plan for working off goods * * * either by delivering at the
time, out of the wagon,.or by making arrangement in ad-
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vance to send them, and bringing the goods afterwards,
then these sales, apparently so insignificant in themselves,
would, nevertheless, be in contravention of the law."

If the plan suggested in the letter of inquiry as to the
method of disposing of Watkins remedies can, from all the
facts, be said to be a mere evasion of the law, then, regard
less of the time that intervenes between the taking of the
order and the delivery, or any other subterfuge which might
comply with the wording of the law, it would be a violation
of the spirit of the law, and the business so conducted would
be peddling as contemplated in the statute.
The following is quoted from Opinions of Attorney General

for 1906, p. 581, at 583:

"If * * * a appears to you that this method of doing
business is adopted for the apparent purpose of evading the
provisions of ch. 400, Laws of 1905, (Peddler Law), I would
suggest that you prosecute such case for the purpose of ob
taining a ruling upon that question, particularly if the sale
and delivei-y take place close together."

In Opinions of Attorney General for 1908, p. 602, at 606,
is the following:

"In fact, I am inclined to hold, though the question is not
directly presented by you, that, even if a person engaged in
trade as you describe in this class should make it his business
to solicit orders for merchandise for future delivery, by
going from house to house in a city, which orders are im-
media^ly filled, if done with the evident intent of evading the
provisions of the act, such person is a peddler-, at least, if such a
case presents itself, I should desire to obtain the ruling of a
court upon the question before adopting a dilTerent view."

In the case of State v. Duncan, (Ga.) 30 S. E. 755, the court
said:

"When one person travels through the country as an
itinerant, exhibiting samples of goods and taking orders for
goods of like character, and another follows in his wake,
delivers the goods thus sold, both should be regarded as
peddlers. When it appears that the business was thus con
ducted in pursuance of a scheme to evade the law of the state
requiring peddlers to register and pay taxes."

From the above authorities it is my opinion, considering
the well-settled method of vending the goods in question
by the peddling system, the nature of the goods in question.
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and their adaptability to sale by peddling, that the mere
lapse of time between the taking of the order and the de
livery, as stated in the question submitted, unattended by
other vital changes in the system of vending and disposing
of the goods, made in good faith, would be interpreted by
the courts as a subterfuge and attempted evasion of the
law.

Criminal Law—Automobiles—The owner of an automo

bile cannot be prosecuted criminally under sec. 1636-496 for
dereliction of the chaiifTeur, even though he be in the au
tomobile at the time.

March 3, 1916.

E. E. Brindley,

District Attorney,
Richland Center, Wis.

In your communication of March 1st you submit the
following statement of facts:

"One B was driving along the public highway with a horse
and buggy and met an automobile, the driver of which
neglected to turn out seasonably as required by sec. 1636-496,
Stats., and B'.s horse became frightened andB'.s rig was over
turned and B suffered damage in consequence thereof. The
owner of thecar waspresentandridingin the automobile,but
athirdpartywasdoingthe driving of the machine. The slate
has no other evidence that the owner of the car had anything
to do with the failure of the driver to give his share of the
road."

You inquire whether a criminal prosecution under sec.
1636-496, Stats., could be brought to include both the owner
and the operator of the car, or whether the criminal prosecu
tion should be directed against the driver alone.

Said section provides:

"Whenever a person operating a motor vehicle shall meet
on a public highway any other person riding or driving a horse
or other draft animal, or any other vehicle, the person so oper
ating such motor vehicle or vehicles, or riding or driving a
horse, or other draft animal, shall each seasonably turn to
the right of the center of the beaten track of such highway so
as to pass without interference."
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It then provides, for the violation thereof, a punishment
by fine of not less than five dollars nor more than one hun
dred dollars or by imprisonment in the county jail for not
less than ten days nor more than three months.
The question is one of statutory construction and the

pivotal point is the interpretation to be placed upon the
words, "a person operating a motor vehicle," Are they to
be construed as broad enough to include the owner of the
car under whose direction the chaulTeur, or the person run
ning the car, is working? This is a penal statute and should
be strictly construed against the state and not enlarged by
implication or in any way extended by inference.
The word "operate" is defined in the Century Dictionary

as follows:

"To put into, or to continue in operation or activity; to
manage; to conduct; to carry out or through; to work; as,
to operate a machine."

In Webster's International Dictionary it is defined as:

"To direct or superintend the working of; cause to move
or perform the acts desired; work, as, to operate a machine."

I  lielieve the words "operating a machine or motor
vehicle" in common parlance are ordinarily understood as
referring to the actual manipulation of the machine or motor
vehicle. This is the sense in which the expression is gener
ally used. There is nothing in this section or in the statute
regulating the use of automobiles which would indicate that

a different construction should be placed on these words. A
construction of these words so broad as to include the owner
of the machine and the employer of the chauffeur would lead
to the result that such owner, although not present when the
la>v is violated, would still be criminally liable under this
statute. I do not believe that the phraseology here used,
when viewed in connection with other provisions of this
law, and the purpose of it, would warrant such an interpre
tation. Where the owner of the automobile and the employer
of the chauffeur is riding in the machine when the violation
occurs, he would not in all cases be able to give specific
directions as to the manner of driving or operating the
machine.
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III the case of People v. Scanlan, 132 N. Y. App. Div. 528,
where a chaufTeur violated a state law while operating a, ma
chine, wlien the owner of the machine was riding with him, he,
as well as the owner, was convicted of manslaughter for the
killing of a human being. On appeal, the conviction of the
owner of the machine was set aside on the ground that he
was not running the machine and was not guilty and could
not be guilty of manslaughter.
The court said:

"Albro had the right to assume that with the street
sulTiciently broad to make an easy passage, the chaufieur
would exercise the proper judgment and turn out his machine
sufliciently to avoid a collision. In the few seconds of Lime
which elapsed after he might have seen that a collision was
to occur, he could not give directions which would avoid the
collision. The whole thing was, as it were, instantaneous in
the control of the chaufTeur, but in no way in the con
trol of the owner of the car. He had not the wheel in
hand. It is true that the chaufTeur was under the control of
the owner, but that means the general control. He might give
general directions. It would be impossible, however, to give
specific directions as to the manner of driving upon each
separate piece of road over which they were passing. If it
were the chaufTeur's habit to run so close to other cars as
to cause danger, and Albro knew of it without correcting it,
he might belield liable for the negligence, but there is not
one word of evidence to the cfTect that this was the habit
of the chauffeur, and Albro's conviction must rest upon his
failure within a second of time to give directions which
could not even be comprehended and acted upon, if given,
in time to have avoided the accident."

Under your statement of facts it does not appear that the
owner of the car gave specific directions to the driver to
neglect to comply with the statutes, or to run the machine in
the manner in which it was so operated.
You are therefore advised that only the operator can be

prosecuted—not the owner—under the facts stated.

Bridges and Highways—Bridges over boundary waters—
how built.

March 4, 1916.

Wisconsin Highway Commission.

In your letter of February 14th, you state that a "town in
this state bordering upon a navigable stream that forms part
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of the stale Ijounclary wishes to raise money under the pro
visions of sec. 1317m-4, subsecs. 1 and 3, to be used with

funds raised by the Minnesota municipality on the opposite
side of the stream for the purpose of building a bridge across
such stream. Sec. 1325e, Stats., authorizes the county board
of any county bounded in part by such a stream to enter
into a contract with the county on the opposite side of the
stream for the construction and maintenance of a bridge
over said stream, and sec. 1325rf provides that a county board
may aid any municipality in the construction of such a
bridge. You wish to be advised if the provisions of sees.
1325d and 1325c would permit a bridge to be built as con
templated by the town above refciTed to.

These statutes in terms authorize Ihe construction of a

bridge over a navigable stream which forms part of the state
boundary.

"Section 1325d. The county board of any county bounded
in part by a river which is also a state boundary line may aid
any municipality of such county in the construction of a
bridge across such river or any part thereof, by an appropria
tion therefor not exceeding one-third of the cost of such
bridge."

"Section 132oc. The board of supervisors of any county in
this stale bordering on any navigable stream which is the
boundary line betAveen such county and a county in another
state is hereby authorized in conjunction with the board of
supervisors of such adjoining county in such other state, to
construct and maintain a bridge or bridges across such river
at a place or places within the limits of such county as may
be agreed upon by said respective boards of supervisors,
whenever said board of supervisors in this state shall deem
it necessaiy, and to enter into a contract with such board
of supervisors of the adjoining county of such other state
for the construction, maintenance and repair ofsuch bridge or
bridges."

The question you ask raises the constitutionality of these
sections. There arc few if any decisions directly in point.
Becker v. La Crosse, 99 Wis. 414, is veiy near it and may cast
a doubt upon the validity of those statutes.
In Sialey v. Kansas City, 78 S. W. 599, it appears that a

statute authorized the city to improve highways leading to
the city, but at no distance greater than five miles from
the city limits. The action was brought for damages sus-
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lained on account of a defective condition of the highway
outside of the city limits, upon which the city had done
work. It was held that this statute merely confen-ed a
license upon the city to do the work and did not make the
city liable for the manner in which the work was done or
for failure to keep the road in a safe condition. A distinc
tion is made between corporate liability for acts done out
side its territory and corporate authority to appropriate
money for work and objects outside its limits.
There are many statutes in Wisconsin which authorize or

compel extra-territorial expenditures on the part of cities.
It would indeed be cause for regret if the two sovereign

states of Minnesota and Wisconsin were powerless to pro
vide means for building a bridge over a river that divides
them. Such bridges greatly facilitate intercourse between
the states. Numerous provisions were inserted in the United
States constitution to make migration and commerce from
state to state easy and to prevent any obstacles thereto be
ing interposed by any state. While states may not obstruct,
they may cooperate in furthering the purpose of interstate
tralRc.

The doubt, if any, about the validity of these statutes
should be resolved in favor of their constitutionality. You
are, therefore, advised that sees. 1325rf and 1325c permit a
bridge to be built as contemplated by the town referred to.
On the 9th of November, 1915, I rendered an opinion to

Sam Blum, district attorney of Green county, relative to the
proposed construction of a bridge on the line between Wis
consin and Illinois.* There is no conflict between this
opinion and that one. The proposition there was to build a
bridge on a parallel with the state line and over a stream
which flows across the state line. The river there is no part
of the state boundary. It flows at right angles to that line.
These statutes do not apply to such a situation. The
presence of express statutory authority in one case and the
total absence of it in the other mark a plain distinction be
tween the two.

* Vol. IV, Op. Alty. God. p. 949.
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Education—Truancy—Public Officers—Truancy officers are
proper parlies to swear to complaints for violations of so-
called truancy laws.

March 7, 1916.
Giles H. Putnam,

District Attorney,
New London, Wisconsin.

In your communication of the 3rd inst. you say:

"The sherilT of our county has made request of me that I
prepare a complaint for the arrest of a parent for apparent
refusal or neglect to cause the attendance of a child in a
country school after there has been a full compliance on the
part of the truancy officer as to the necessary notices, etc.
The (luestion that presents itself to me under the statute is as
to who is the proper party to make the complaint. It is not
quite clear in my mind whether sees. 439^', 439/j and 139/
refer alone to sec. 439/. If sees. 439/? and 439/ refer to the
entire act, it appears to me that the superintendent or the
principal of the school is the proper party to make the com
plaint." I take it that sec. 439/? must apply to the entire
act. Otherwise there would be no penalty attached for viola
tion of sec. 439cc."

Sees. 439/, 4'39g, 439/? and 439/ were enacted as ch. 330,
Laws of 1905. The act relates entirely to the attendance
at such schools as are defined in sec. 439/. This section
relates to schools on Indian reservations. It is quite sepa
rate and apart from the general truancy law.
The substantive provisions of the general truancy law

are found in sec. 439a. It is therein provided:

"Any person who shall violate the provisions of this section
shall, upon conviction thereof, be punished by a fine of not
less than five dollars nor more than fifty dollars together
with the costs of prosecution or by imprisonment in the
county jail not exceeding three months, or by both such fine
and imprisonment in the discretion of the'court for each
offense."

The succeeding sections down to sec. 439/ furnish the ma
chinery for the enforcement of the law. I think it is plain
from a perusal of those sections that any truancy officer
may properly swear to the complaint for a violation of sec.
439a.
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Indigent—Counties—Towns—To entitle a town to reim
bursement for relief furnished a transient indigent, notice
to county clerk as required by sec. 1512 must be given.

March 7, 1916.

Clive J. Strang,

District Attorney,
Grantsburg, Wis.

In your letter of March 4th you stale that a party was
taken sick in one of the towns in your county and was in
need of public aid; that she applied to the authorities of
that town for aid and that it was granted her; that the aid
was furnished in a lump sum for an operation; that she
stated to the town authorities of the town giving the aid
that she was a resident of such town and for that reason

the oHicer did not give the notice to the county clerk as
required by sec. 1512, Stats.; that it now appears after six
months have expired that she was not a resident of such town,
but of an adjoining town.
You state that you have advised the town ofTicers in which

the aid was furnished that they will have to lose the money
and you inquire whether you are correct in your conclusion.
In answer will say that at common law no town is liable

for the relief of indigent persons and hence the statute
creating the liability in question and the procedure must be
strictly followed. Milwaukee County i>. Sheboyyan, 94 Wis.
58.

In the case of Plymouth v. Sheboyyan County, 101 Wis.
200, our supreme court has held that, where a town, city or
village furnishes relief under sec. 1512, its right to recover
from the county depends upon the notice specified, and where
no such notice is given no recovery can be made.
You are therefore advised that you have arrived at the cor

rect conclusion, and that the town in which the aid was given
cannot legally collect the same from the town in which the
person resided.
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Public OJJiccrs—Salaries—Civil Service—Weights and Meas
ures—^The salary of the city sealer of weights and measures,
he having no term of ofRce and being appointed under civil
service rules, may be raised at any time.

March 8, 1916.
Hon. George J. Weigle,

Superintendent of Weights and Measures.
In your letter of March 3rd you state that Mr. E. H.

Derr, the present city sealer of weights and measures of
La Crosse, was appointed at a salary of $60.00 per month.
After a few months the common council passed a resolution
making the salary $1,000 per year and allowing $200 for
maintenance on automobile. It appears that the authority
of the common council to increase the salary of the city
ofTicial after I.e has been elected and appointed to ofTice has
been questioned. You inquire whether the fixing of the
salary of this official at $1,000 was legal.
Under sec. 1661 it is provided:

"There shall be a city sealer of weights and measures in
all cities having a population of more than five thousand
inhabitants according to the last official slate or United
Stales census, who shall be appointed by the mayor from
a list to be furnished by the state or local civil service board
and under the rules of said board. He shall be paid a salary
to be fixed by the board or body authorized to fix the salaries
of city officials, and shall be provided with suitable office
quarters in said city, and no fees shall be charged by him or
by the city for inspection or testing of weights, measures, or
weighing or measuring devices. "

You will note that the city official is appointed under
the rules of the civil service board and that he has no term
of office. The provision in sec. 925-30—which section, 1
understand, the city of La Crosse has adopted, although it
is operating under a special charter—to the effect that the
salary fixed by the common council for city officials "shall
not be increased or diminished during his term of office,"
is therefore not applicable to the city sealer for the reason
that he has no term of office.

It has been the universal rule that state officials and em

ployes who kre under civil service laws and have no term of

office may receive an increase in salary at any time when a
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law to that effect has been passed by the legislature, although

state ofTicials with a term of oftice, who receive their pay out
of the state treasury, cannot receive an increase in salary
during their term of ofTice under the constitutional provision
prohibiting the same. The same rule is applicable, of course,
to the city sealer of La Crossc. I know of no law which is
contravened by such raise in salary.
You are therefore advised that it is my opinion that the

raise in salary of the city sealer of weigiits and measures of
the city of La Crosse is legal.

Inloxicaling Liquors—License— Villages—^The fee for liquor
license in a village is $200, until raised by a vote of the
village, irrespective of the amount of the fee in the territory
from which the village was incorporated.

March 10, 1916.

L. ,J. Fellenz,

DisfricI A Iforneij,

Fond du Lac, Wisconsin.
I have your communication of the 9th insl., in which you

refer to the recent opinion relative to the issuing of licenses
in the newly incorporated village of Rosendalc, which is
composed of one-half wet and one-half dry territory. You
state that that part of the village which is wet has two
saloon licenses formerly issued in the town of Springvalc,
and they paid a license fee of $350 each. You inquire whether
or not the authorities of said village can charge a license fee
of $350 or $200.

The fact that the license fee was raised for the town of

Springvale does not raise the same in that part of the village of
Rosendalc which was formerly a part of such town when the
vote was taken. There is no authority that I can find from
which I could conclude that it is legal to have two kinds of
license fees in the same town, city or village.
Under siibsec. 2, sec. 1548 the license fee in said village of

Rosendalc is $200.
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Banks and Banking—Corporations—Provision requiring
arLicles of incorporalion of banks to be filed with register of
deeds within thirty days is directory, and, if not done within
thirty days, may be done tiiereafter.

March 11, 1916.
Hon. a. I£. Kuolt,

Commissioner of Banking.
Under date of March 10th you have submitted to me a

letter received by you with reference to the articles of incor
poration of the Stockholm State Bank, wherein it is stated
that, through an oversight, the incorporators neglected to
have a copy of the arLicles of incorporation recorded within
thirty days in the register of deeds' office.
You refer to the provisions of sec. 2024-8, Stats., which

provides that articles of incorporation, or a true copy thereof,
shall be left for recoi cl with the register of deeds of the county
wherein the bank is being oi'ganizcd, within thirty days of
such filing and approval by the commissioner of banking,
and that no bank shall, until such articles be left for record,
have legal existence.
You inquire whether said provisions arc mandatory or

merely directory, and wiiether it will be necessary for tlie
corporation, in the process of organization, to file new
articles.

Sec. 2024-10 provides:

"No bank shall transact any business, except such as is
incidental or necessarily preliminary t,o its organization,
until it has been regularly authorized by the commissioner
of banking to commence the business of banking. A banking
corporation failing to pay in its capital and to receive au Ihority
from the commissioner of banking to commence business
within one year from the date of filing its articles of incor
poration shall cease to exist and such articles of incorpora
tion shall be null and void."

It is, of course, clear that under the provisions of sec.
2024-8, as above stated, the bank will have no legal existence
until the articles, or a copy thereof, has been left for record
in the register of deeds' office. If, however, this has been
neglected during the thirty days, will the filing of the articles
thereafter, if all other provisions of the law have been com-
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plied with, be sufficient to give the bank a legal existence?
In other words, is the time for recording mandatory or merely
directory?

Our court in an early case, that of Slalc ex rel. Colhren u.
Lean, 9 Wis. 279, 292, laid down the following rule governing
this point:

"That where there is no substantial reason why the thing
to be done might not as well be done after the time pre
scribed as before—no presumption that by allowing it to i)c
so done it may work an injury or wrong—nothing in the act
itself, or in other acts relating to the same subject matter,
indicating that the legislature did not intend that it should
rather be done after the time prescribed than not to be done
at all, there the courts assume that the intent was that, if
not done within the time prescribed, it might be done
afterwards."

In Slate ex rel. Johnson v. NijC, 148 Wis. (150, Gb9, it was
held that a statutory requirement as to the time of making
an appointment to a public office is directory merely undci*
the above rule.

In the case of Applicalion of Clark, 135 Wis. 437, it was
held that the provision in sec. 862, Stats. 1898, that an elec
tion shall be held within sixty days of the date of an order of
the circuit court incorporating a village, is directory merely
and that an election held the year after the date of an order
was, therefore, valid.

I sec no substantial reason why the articles may not be
filed after a lapse of thirty days in the case presented.
The fact that under the above provisions of sec. 2024-10 it

is expressly stated that the articles of incorporation are null
and void in certain cases, which do not include the failure
to record a copy of the articles with the register of deeds,
is significant, and tends to show that it was the intention
that the time for filing such articles is directory merely
and may properly be done after the expiration of thirty days.
You are therefore advised that it will not be necessary for

the corporation to file new articles, but that a copy of the
old articles may be filed with the register of deeds and thus
perfect the organization and give the bank a legal exist
ence.
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C.ounlics—Bridges and Highways—Lialiility of county for
injuries occurring on stale highways—when attaches.

March 13, 1916.

S. 0. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

In your letter of March 9th you say:

"Following the filing of a petition with our county board
by the town of Rock, in this county, and the allotment of
money by the county and from the state aid highway fund,
a portion of the highway which was on our system of pros
pective state highways was improved during the summer of
1915 in compliance with the Stale Aid Highway Law. The
work on the highway was finished in the fall of 1915. About
the first of February, 191(), owing to high water in Rock
river, this highway was flooded and later on covered with
ice. As a result of this flood and the ice, a traveler was injured
when his horses broke through such ice and fell into the water
beneath. Subsec. 8, sec. 1317m-7, Stats., provides:
" 'Upon the completion of a highway for which state aid

has been granted, the same shall be inspected by the state
highway commission. If the construction be completed as
provided for in the plans and specifications, the state high
way commission shall cause the town clerk and the county
liighway commissioner to be notified in writing, and the
road or bridge shall be deemed to have been accepted and
final payment may be made. The term state highway as used
in sections 1317m-l to 1317m-15, inclusive, shall be con
strued to mean only such highways as have been so accepted.'
"The piece of highway above mentioned has never been so

inspected by the state highway commission and no notice
in writing has ever been given to the town clerk or the
county highway commissioner. As a matter of fact, the
state highway commission, so I am infoiined, has only in
spected one piece of highway in this county and all inspec
tions have been made by our county highway commissioners.
Subsec. 5, 1317/77-9 provides:
" 'Claims for damages which may be due to the insufli-

ciency or lack of repairs of a state highway shall be against
the county and sections 1339, 1340, and 1340a of the statutes
shall apply to such claims.'
"The party who was injured by breaking through the ice

on the highway in question has filed a notice for claim of
injury against the county, and the question has arisen as
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to whether or not the county is liable, inasmuch as, by
subsec. 5, sec. 1317m-9, the county is liable only for injuries on
a 'state highway' and by subsec. 8, sec. 1317m-7, the term
'state highway' means only such highways as have been in
spected and accepted by the highway commission and notice
thereof given to the town clerk and county highway com
missioner. Will you kindly give me your opinion on this
matter?
"The chairman of the town in which the highway is lo

cated had no notice of the fact that the highway was danger
ous until he reached the scene of the accident within a few
minutes after it happened. In case there is a liability against
the county, could the county in turn recover from such town
chairman by virtue of subsecs. 1 and 2, sec. 1317m-9?
"The water in Rock river had risen prior to the accident

rather suddenly and had frozen over within a day or so, so
that the ice over the highway in question had not existed
in the condition in which it was at the time of the accident
more than three or four days. Teams had, however, passed
over it prior to the accident and tiiere was no barrier or
warning sign on the road. The last sentence of sec. 1339
provides:
" 'No action shall be maintained to recover damages for

injuries sustained by reason of an accumulation of snow or
ice upon any bridge or highway unless such accumulation
shall have existed for three weeks.'
"Would this sentence be a good defense on the part of the

county, under the above facts?
"In the notice of claim for injuries as filed against the

county, the cause of the accident is given as the insufTiciency
and want of repair of the highway and 'that said insufTiciency
and want of repair consisted of Rock river having been
dammed up by ice lodging against the town line bridge
that crosses said Rock river and said river having backed up
and flowed over said highway at the aforesaid described
place to the depth of from five to seven feet, and which had
frozen over and ice formed on same five or six inches in
thickness in said highway.' And 'that the insufficiency of
the highway further consisted in the absence of any guard
or railing or any sign warning or preventing travelers on
said highway from going upon said ice in said highway and
getting into said water.' "

I am Informed by the highway commission that all of
the work done on state highways in Rock county, where the
work has been completed, has been inspected for them, but
that no notice of the acceptance of such work has been filed
with the county clerk, as yet, because it is their practice to
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wait until after the highway has gone through one winter
before making final acceptance in order that any defects in
tlie construction may become manifest and b.e remedied be
fore such acceptance.

Sec. 1317m-7, subsec. 8, provides:

"Upon the completion of a highway or bridge for which
state aid has been granted, the same shall be inspected by
the state highway commission. If the construction be com
pleted as provided for in the plans and specifications, the
state highway commission shall cause the town clerk and
the county highway commissioner to be notified in writing,
and the road or bridge shall be deemed to have been ac
cepted and final payment may be made. The term state
highway as used in sections 1317/n-l to 1317m-15, inclusive,
shall be construed to mean only such highways as have been
so accepted, together with the permanently improved
bridges and culverts therein, and those adopted by the
county board according to subsection 3 of section 1317m-3."

Subsec. 9, sec. 1317/n-7 provides that all state highways,
as defined by the above quoted provision, "shall be main
tained at the expense of the county in which they lie."

Until a highway becomes a state highway in the manner
provided by the above quoted provision of the statutes, no
duty of maintaining the same devolves upon the county, and,
until the duty of maintenance is shifted from the town to the
county, the duty of maintenance must lie with the town.
In this instance, as the state highway commission has not
caused the town clerk and the county highway commissioner
to be notified in writing that the construction of this highway
has been completed, as provided for in the plans and speci
fications, it has not, in my opinion, become a state highway
and no duty yet devolves on the county with reference to
the maintenance of the same.

It seems quite clear to me, therefore, that a person injured
thereon has no claim against the county for damages re
sulting from such injury. In this connection it may be ob
served that sec. 1317/n-9, subsecs. 1 and 2, provide:

"1. Whenever by reason of a Hood or other accident any
state highway shall be rendered dangerous for travel, the
town chairman shall immediately close the road and notify
the county highway commissioner. If there shall not be
sufficient funds available in the county maintenance fund
to make such repairs, the county highway commissioner,
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with the consent of the chairman of the county board, or
the county road and bridge committee shall have such re
pairs made, and the cost shall be paid by the county as soon
as funds can be made available.
"2. If any town chainnan shall fail to obseiwe the pro

visions of subsection 1 of this section, he shall be liable to
the county for any damages that the county may have to
pay by reason of such lack of repairs."

The cause of the accident referred to in your letter would
seem to fall within the provisions of subsec. 1, above quoted.
If so, the duty devolved on the town chairman to close the
road and notify the county highway commissioner. If such
duty did devolve on him, then, even though the county be
liable, he is liable back to the county for any damages which
the county may have to pay. This, of course, is not perti
nent to the question you raise, but is suggested as an addi
tional reason why the county should not allow the claim
filed.

It does not appear that you are interested in the question
of whether there is a liability on the part of the town.
Certainly you are not interested in it in your ofTicial capacity,
and nothing said herein should be construed as any intimation
upon that question, which has not been considered.

Live Slock—Public. Health—Power of live stock sanitary
board to regulate importation of diseased animals.

March 13, 1916.

Dr. 0. H. Eliason,
Stale Veterinarian.

In your letter of March 6, 1916, you submit the following
proposition:

"Calling your attention to sec. 1494-71, subsec. 1, and
sec. 1494-72, I submit for your opinion the question if the
live stock sanitary board may require, besides the regulations
prescribed in those two statutes, that such cattle shall be
held in quarantine and subjected to a test sixty days after
tiic date of the first test; in other words, has the board
authority to prescribe additional regulations on a subject
which is directly mentioned by statute?"
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This opinion is predicated upon the following facts:
First. That under federal regulation a bovine specimen

infected with tuberculosis cannot be shipped from one state
to another for any purpose.
Second. That the progeny of infected bovine specimens

may be entirely free from tuberculosis.
Sec. 1492«/>, subsec. 5, provides, among other things:

"It shall be the duty of the state live stock sanitary board
to protect the health of domestic animals of the state;
*  * * to establish, maintain, enforce and regulate such
quarantine and other measures relating to the movement and
cure of animals and their products, the disinfection of suspected
localities and articles, and the disposition of animals, as it
may deem necessary.''

Sec. 1494-71 provides that cattle may be shipped into this
state by being inspected outside the state before being
shipped in and also by being shipped into the state and
(luarantined at the points where they are first received
within the state. We are interested, here, in the method of
importing. The statute provides:

"Cattle shall, upon request of the owner, be shipped in
quarantine to their first destination within the state, and to
remain in (luarantine under the direction of the local health
oflicer until properly examined, at the expense of the owner,
by an inspector duly appointed by the stale live stock
sanitary board."

In view of the fact that cows are often shipped into the
state in a pregnant condition, and in view of the fact that
the federal law prohibits the shipment of tuberculin cattle
from one state to another, it becomes nece.ssary that the
duties given to the live stock sanitary board to regulate
([uarantine be exercised so as to keep such cattle in a state of
quarantine to preserve their progeny. Any authority of
the live stock board to go outside of the provisions of sees.
1494-71 and 1494-72, Stats., as to the importation of cattle
from especially infected geographical areas outside of the
state, must be found in sec. 1492a/)-5, which provides that
the live stock sanitary board and the state constitutional
ofTicers of the state must cooperate with the bureau of
animal industry of the United States department of agri
culture in laying down the procedure as to inspection,
condemnation, appraisal, disinfection and other facts reason-
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ably necessary in the suppression of such diseases as said
board ofTicers and representatives of the United States de
partment may adopt.

It is, therefore, my opinion that, until such a conference
is held by the aforesaid oITicials and such procedure adopted,
the only regulation the live stock sanitary board can make
is the regulation of quarantine and other measures re
lating to the movement and care of animals as they may
deem necessary to carry out the provisions of sees. 1494-71
to 1494-77, inclusive, and that, for the purposes above
stated, they may keep animals in a quarantine for a reason
able length of time to protect said animals, the interests
of the consignor and the consignee, as provided by law, and
the progeny of said animals.

RcslauraiUs—License—Public Hcallh—A cafeteria operated
by university required to take out license.

March 13, 1916.

Hon. C. a. Harper,

State. Health Officer.
On March 3, 1916, you submit the following inquiry:

"The university of Wisconsin is conducting a cafeteria
known as the University Commons. This is open to any
and all individuals who may desire to go there for meals.
In talking with the business manager of the university,
Mr. Thorkelson, I understand that the individuals conduct
ing this so-called restaurant arc state employes and paid by
the state. The receipts from the restaurant go into the
university and, therefore, a state fund. The question arises
whether, under the hotel and restaurant act of this state,
a permit is required by the management of this restaurant,
or, in other words, does a restaurant conducted by the state,
as I understand this is, require a license?
"The main principle for which hotels and restaurants of this

state are licensed is the improvement of sanitary conditions,
quality of food and general hygienic measures. It is readily
assumed, however, that this restaurant is conducted in a
very careful manner."

This opinion is predicated upon the following facts:
First. The cafeteria in question is a restaurant open to

the public, located in one of the state university buildings.

16-8
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Second. Said cafeteria is within a quarter of a mile of
from twenty to thirty other cafeterias, boarding houses and
restaurants witli which it is in competition.

Third. The said cafeteria is in immediate charge of a
steward who is paid a salary by the state. This salary is
not contingent in any way upon the profits of the business.
Fourth. Provisions for said cafeteria are purchased by

the state and the profits of the restaurant go into the funds
of the state university.

Fifth. The purpose of the Restaurant License Law is to
promote public health.

It is a general rule that the state, being sovereign, is not
bound by any act of the legislature, unless the state is
specifically named therein and by specific words brought
under the operation of the law. In other words, the general
statutes passed by the legislature do not prescribe rules for
the conduct of the state. There is also a general rule that
the state cannot be sued except by its consent, and that an
action against a slate oflicial is an action against the state
and cannot be maintained without the consent of the state.

Sewings Bank v. U. S., 19 Wall. 227, 239; 36 Cyc. 918;
Milwaukee v. McGregor, 140 Wis. 35, 37.
There are, however, exceptions to the above general rule.

One of those exceptions is that a suit will lie to enjoin a
state officer or employe in the performance of an illegal act.
22 Cyc. 881; Bonnelt v. Vallier, 136 Wis. 193.

In order to come within the general rule and be protected
under it, the acts of a public servant must have the character
of governmental functions. Fills v. McGhee, 172 U. S. 516;
Pennoger V. McConnaughg, 140 U. S. 1.
The mere embarking of a state in an enterprise, the

nature and character of which lends itself to operation by
individual persons or companies, does not give to that enter
prise the character of a governmental function.

It was held in Weslern A* Allanlic Rij. Co. v. Car lion, 28
Ga. 180, 182:

"When a state embarks in an enterprise which is usually
carried on by individual persons or companies, it voluntarily
waives Its sovereign character and is subject to like regula
tions with persons engaged in the same calling."

In U. S. V. Pkmlers Bank of Georgia, 9 Wheaton 904, the
court said at page 906:
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"Althougli the slate holds an interest in it, it is, I think, a
sound principle, that when a government becomes a partner
in any trading company, it divests itself, so far as concerns
the transactions of that company, of its sovereign character
and takes that of a private citizen. Instead of communicat
ing to the company its privileges and its prerogatives, it
descends to a level with those with whom it associates itself
and lakes the character which belongs to its associates and
to the business which is to be transacted."

While the case in question is not similar in all respects
to the cases above cited, the reasoning of the court in those
cases would seem to apply equally well to the case in question.
The state in this case, through its agent, is entei'ing into
competition with private individuals and companies in the
restaurant business. This business surely is not a govern
mental function in any sense of the word. The statute pro
vides, sec. 1408m-10, subsec. 2:

"Every person, firm or corporation who shall hereafter
engage in conducting such business, shall procure a permit
from the state board of health for eveiy hotel or restaurant
so conducted or proposed to be conducted."

The above measure was enacted under the police power
of the state to promote public health. To that end it pro
vided for licensing persons conducting public eating places.
The person conducting the cafeteria in question is not a

state officer and is not carrying on a governmental function.
It is, therefore, my opinion that the person in charge of
said cafeteria, in order to comply with the law, should
obtain a license, as provided in sec. 1408m-10.

Marriage—Criminal Law—^First cousins entering into the
marriage relation guilty of incest.

March 15, 1916.

L. Olson Ellis,

District Attorney,

Black River Falls, Wis,

Under date of March 10th you submit the following
questions:

1. Where first cousins intermarry, is that marriage under
sec. 2330 absolutely void or is it voidable?
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2. Will the crime of incest have been committed by such
marriage?
3. Is a divorce necessary to have such marriage declared

null and void?

- Sec. 2330 provides in part as follows:

"1. No marriage shall be contracted while either of the
parties has a husband or wife living, nor between persons
who are nearer of )dn than second cousins, computing by
the rule of the civil law, whether of the half or of the whole
blood."

There is no provision in our statutes which expressly
makes void a marriage contracted in violation of this sta tue.

Section 4582 provides:

"Any person being within the degree of consanguinity
within which marriages are prohibited or declared by-law to
be incestuous and void, who shall intennarry with each
other or who shall commit adultery or fornication with each
other shall be punished by imprisonment in the state prison
not more than ten years nor less than two years."

In 29 Cyc. 846, it is said:

"At common law the canonical impediments of consan
guinity and afTmity rendered a marriage voidable merely, and
the same is true where such marriages subject to such im
pediments are merely prohibited i)y the statute; and in some
jurisdictions statutes declaring such marriages void have
been construed as meaning voidable only. But a statute
which expressly pi'ovides that marriages within prohibited
degrees shall Ijc absolutely void, without any decree of
divorce or other legal process, renders a marriage contrary'
to its provisions void; and the same ell'ect has been given a
statute making such a marriage a felony."

See 19 Am. & Bng. Ency. of Law, (2d ed.) 1175.
In Mclllvain v. Scheibley, 109 Ky. 455, the syllabus gives

the decision of the court as follows:

"Under Code, Tennessee, sec. 5646, prohibiting a man from
marr^dng or having carnal know4edge of his niece, and de
claring that any person who shall violate such prohibition
shall be guilty of incest, and punished therefor by imprison
ment, such a marriage is void from the beginning, and the
wife is therefore not entitled to dower."

At page 462 it is said:

"It is true that the Tennessee statute does not expressly
say that a marriage between uncle and niece is void, but it
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does expressly prohibit such marriages, and provides thai
persons violating the law shall be guilty of felony, and con
fined in the penitentiary for a number of years. Hence it
seems to us thai, taking the statutes reialfng to such maiv
riages, the necessary meaning and intent were to render such
marriages absolutely void. It would be strange indeed if
a marriage could have any validity, and yet the parlies by
continuing the marriage relation would be guilty of a felony,
and constantly liable to be convicted and sentenced to the
penitentiary. The decisions of the supreme court of Tennes
see referred to in the argument seem to so construe the
statute of the state practically the same as tnc case at bar.
But, without reference to any such decisions, Ave are of
opinion that the statutes under consideration render the
marriage in question absolutely void."

You will notice that sec. 2330 also prohibits the contracting
of a marriage while either of the parlies has a husband or
wife living. There is no express provision in the statutes that
such a marriage is void. The authorities are practically
unanimous that such a marriage, constituting also the com
mission of the crime of polygamy, is void, and not merely
voidable. 19 Am. & Eng. Ency. of Law, (2d ed.) 1176, and
cases cited under note 1.

The marriage of first cousins being prohibited by said sec.
2330, Slats., and sec. 4582 making the marriage of parties
within the degree of consanguinity within which marriage
is prohibited (this including cousins who shall intermarry
with each other) a felony, or the crime of incest, I believe
the rule laid down in the case of McJUvain v. Scheibleij,
supra, that such marriage is void, is applicable. Such a
marriage is void for the same reason that a marriage be
tween parties where one of them has a husband or wife
living is void, as such parties would also be guilty of a felony.
The reasoning of the Kentucky case seems conclusive, and
1 know of no authority that holds differently.

It folloAvs, therefore, first, that the marriage is absolutely
void; second, that the crime of incest will have been com
mitted by such marriage; third, that a divorce is unnecessary
to declare the marriage null and void.
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Intoxicating Liquors—Place of Sale—Where the title to
liquor passes at time of delivery and the delivery is made at
residence of customer, sale is unlawful.

March 16, 1916.

M. E. Davis,

District Attorney,
Green Bay, Wis.

In your communication of March 14th you inquire
whether an opinion has been rendered by tliis department
holding that the sale and delivery of bottled beer by a brewer
direct to a consumer, as in the case of delivering beer to a
private family, is in violation of the law.
In answer will say that this precise question has not been

passed upon in an ofTicial opinion by this department. The
question in such cases is whether the title to the liquor under
the law of sales passes from the brewer to the purchaser at
the brewery for which the license is granted or whether the
title passes at the house where delivery is made. If the
circumstances and facts are such that under the law of sales

the title passes, at the time of delivery at some place other
than that for which the license is granted, then the sale is
illegal. It is necessai-y for the title of the liquor to pass to
the purchaser at the place for which the license has been
granted. Of course the sale of liquor in a dry territory by a
brewer is governed by the .express provision of sec. 1565,
Wis. Stats., and I refer you to that section for such cases.

Elections—Corrupt Practices Act—Corrupt Practices Act
as applied to delegates to national convention considered.

March 16, 1916.

Hon. John S. Donald,

Secretary of State.
I have your request for an official opinion under date of

the 14th inst. in which you submit several questions under
the Corrupt Practices Act, eh. 12, sees. 12.01 to 12.29,
Stats. You first ask:

"Is a candidate for delegate to the national party conven
tion required to render any account or make any filing of
receipts or expenditures by him under the Corrupt Practices
ActV"



Opinions of Attorney-General 231

This qiiestioii must be answered in the afTirmative. Subd.
(2), sec. 12.01 defines the term "candidate," for the purposes
of the Corrupt Practices Act, as follows:

"The term 'candidate' shall mean and include ever\^ per
son for whom it is contemplated or desired that votes may
be cast at any election or primary, and who cither tacitly
or expressly consents to be so considered, except candidates
for president and vice president of the United States."

As was said in an opinion rendered by my predecessor in
oflice under date of March 6, 1912, Opinions of Attorney
General for 1912, page 377, to James A. Frear, secretary
of state:

"This definition is plainly broad enough to include can
didates for delegates to national party conventions."

Moreover, the exception in this definition of "candidates
for president and vice president of the United States" is
slgnilicant. It shows that in the contemplation of the legis
lature even candidates for president and vice president
would be included under the terms of the act, were they not
expressly excepted. The rule that the express exclusion of
those mentioned precludes an exclusion by construction of
those not so expressly mentioned is here applicable.
The provisions of the statutes relating to disbursements,

the appointment of personal campaign committees,the classes
or kinds of political purposes for which disbursements may
lawfully be made by candidates (sees. 12.03, 12.04, 12.06),
and requiring accounts of receipts and disbursements by
candidates to be filed, use in each instance the word "candi
date" without limitation or exception, clearly being referable
in that regard to the definition of the term "candidate" as
above quoted in subd. (2), sec. 12.01. It seems plain, there
fore, beyond any occasion for construction, that a candidate
for delegate to a national party convention is a "candidate"
within the terms of these statutes and is required to file ac
counts of receipts and disbursements as required in sec.
12.09.

You next ask:

"If he is required to make such account or filing does the
law place any limitation upon the amount that may be ex
pended by him in such campaign?"
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The section of the statutes creating the limitation upon
the amount which may be spent for political purposes by
candidates for ofTice is sec. 12.20, Stats. It will be observed

that the language determining the application of this section,
unlike that of most sections of the act, is not simply "no
candidate," "every candidate," or' "any candidate," but
reads "any candidate for any office under the constitution
or laws of this state, or under the ordinance of any town or
municipality of this state."
This question has been previously answered by my prede

cessor in office in the opinion above referred to. In that
opinion it is held that the particular section of the Corrupt
Practices Act limiting the amount which may be expended
for political purposes by candidates for office does not apply
to candidates for delegates to party national conventions,
not because such candidates are not included within the

definition of "candidate," as used generally in the act, but
because the application of this particular section is limited,
by its terms, to candidates "for any office under the con
stitution or laws of this state," and it is held that a candidate

for delegate to a party national convention is not a candidate
"for any oflice under the constitution or laws of this state."

I am inclined to agree with that opinion. If there is doubt,
that is the most that can be said against it. The fact that
such has been the official ruling of this department and that
such ruling has been accepted, acquiesced in and acted upon,
apparently without criticism, and without, so far as I am
aware, any attempt in the legislature to change the law,
suggest the propriety of adherence to that opinion. Accord
ingly, it will be adhered to.
You further ask whether one candidate may contribute to

the campaign expense of another candidate. You call atten
tion to the fact that the enumeration in sec. 12.06 of the

political purposes for which it is permissible for a candidate
to make disbursements does not enumerate contributions to

or in behalf of the campaign of another candidate, but you
suggest that this section might be construed, by reference to
sec. 12.20, wherein the limitation upon the amount which a
candidate may expend for political purposes is so stated
as to apply only to disbursements made by a candidate sub
ject thereto "in his campaign for nomination or election."
Assuming, apparently, that this language in sec. 12.20
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would permit disbursements in excess of the amounts
limited therein, when such disbursements are made by a
candidate for political purposes other than in behalf of his
own campaign, your suggestion in effect is that the limitation
of permissible purposes in sec. 12.06 might be construed as
not applying to expenditures by a candidate for purposes
outside of his own campaign.
In my opinion this suggestion cannot be approved. I

think the construction of sec. 12.20 would be governed by
sec. 12.06, rather than that the construction of 12.06 should
be governed by sec. 12.20. Sec. 12.06 is a definite, specific
provision enumerating expressly the political purposes for
which a candidate may make disbursements. Political dis
bursements for any purpose other than therein enumerated
are positively prohibited. Sec. 12.20, in limiting the amount
of disbursements for political purposes, was not intended, in
my judgment, to enlarge in any way the enumeration of
permissible purposes given in sec. 12.06. Rather, sec. 12.20
assumes that disbursements will be confined to the purposes
permitted by sec. 12.06, and is designed solely to limit the
amount thereof. These two sections create two distinct,

operative limitations upon disbursements for political pur
poses intended to apply not alternatively but cumulatively.
The one limits the purposes for which political disbursements
may be made, and the other limits the amount thereof.

Sec. 12.06 enumerates the political purposes for which a
candidate may make disbursements, and this enumeration
is, in express terms, exclusive, thus:

"(1) No candidate shall make any disbursement for
political purposes except:
"(a) For his own personal hotel and traveling expenses

and for postage, telegraph and telephone expenses.
"(b) For pttyments which he may make to the state pur

suant to law.
"(c) For contributions to his duly registered personal

campaign committee.
"(d) For contributions to his party committee.
"(e) For the purposes enumerated in section 12.07, when

such candidate has no personal campaign committee, but
not otherwise."

If a candidate has no personal campaign committee, he
may then make disbursements "for tlie following purposes
enumerated in sec. 12.07, viz.:
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"For maiiilcnance of headquarters and for hall rentals,
incident to the holding of public meetings.
"For necessary stationery, postage and clerical assistance

to be employed for the candidate at his headquarters or
at the headquarters of the personal campaign committee,
incident to the writing, addressing and mailing of letters
and campaign literature.
"For necessary expenses, incident to the furnishing and

printing of badges, banners and other insignia, to the print
ing and [losting of handbills, posters, lithographs and other
campaign literature, and the distribution thereof through
the mails or otherwise.
"For campaign advertising in newspapers, periodicals or

magazines, as provided in this chapter.
"For wages and actual necessary personal expenses of

public speakers."

Sec. 12.01 defines the term "candidate," the term "dis
bursement," and the term "political purposes." Under these
definitions there can be no doubt that a contribution by a
candidate to aid in securing the nomination or election of
such other candidate is a disbursement for political purposes.

It seems to me plain, bej-ond argument, that no such
contribution can be made by a candidate to the campaign of
another candidate. The statute on this proposition is plain
and explicit. If there were room for construction, rules of
construction which might be applied would only tend to the
same result. The language, "No candidate shall make any
disbursement for political purposes except:" following by an
ex])ress enumeration of purposes, precludes not only by its
express terms but by familiar rules of construction the ad
dition of political purposes not therein enumerated, such
as contributions to the individual campaign of some other
candidate. The nearest the statute comes to permitting
such a thing is in permitting contributions by a candidate
"to his party committee." This is the only way in which he
is permitted to contribute for the political purpose of aiding
or promoting a candidacy other than his own.

It is true that some of the purposes for which disburse
ments may be made by a personal campaign committee, or
by the candidate himself if he has no personal campaign
committee, enumerated in sec. 12.07, arc not expressly limited
to the campaign of the candidate himself, but such would be
the only reasonable construction. For example, a candidate
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or his personal campaign commiLlee may make disburse
ments "for mainLcnance of headquarters." It would seem

too obvious to require argument that this does not mean that
a candidate, while not permitted to make a direct money
contribution to the campaign of another candidate, may

make disbursements to provide headquarters for such other
candidate. Obviously it is only intended here to authorize
disbursements by the candidate or his committee for main
tenance of his own campaign headquarters or headquarters
for "his duly registered pc/sona/campaign committee."
Any suggestion that it could not have been the intention

of the legislature to limit political disbursements by a
candidate, except with respect to disbursements in behalf of
his own political candidacy, is not tenable under the statutes.
Sec. 12.05 limits, positively and strictly, the purposes for
which all persons not candidates may make disbursements
when not made through a party committee or personal
campaign committee, not only with respect to the character
of the purposes, but prohibits the incurring of such expendi
tures outside of the county' in Avhich the person making the
same resides. It is plainly the underlying principle of the
Corrupt Practices Act that candidates for nomination and
candidates other than party nominees for oITice shall make
their campaigns thereunder individually and upon their own
individual merit and responsibility, and the law plainly
contemplates the conduct by each such candidate of his
separate and independent campaign either personally or
through "his duly registered personal campaign committee."

You ask further:

"If one candidate writes letters and pays postage for
another candidate for another office totally unrelated to
the office for which he is himself a candidate, do such disburse
ments constitute expenditures for which he must account,
etc.?"

Under what is above held, in reply to your preceding
question, disbursements, by a candidate, for stationery and
postage or for office force in writing letters in behalf of the
candidacy of another candidate would constitute disburse
ments by a candidate for unauthorized political purposes and
would be unlawful. It would be immaterial whether such
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oLher candiclalc was a candidate for an oflice which was
related or iinrelaled to the ofTice for which the person making
such disbursements is a candidate. This, of course, does not
apply to the postage or stationery required for the mere
occasional letter which a candidate for ofTice might have
occasion to write in making reply to an inquiry received by
him with respect to some other person who is also a candidate
for office or the like. The writing and sending of such an
occasional letter would be an act done merely in response to
the accepted amenities of polite society and not an act done
for "political purposes" under the Corrupt Practices Act.
The act is not aimed at the trifling, personal acts of candi
dates or private individuals and which they do habitually
and ordinarily, largely or wholly without reference to con
siderations of political cause or effect, but it is aimed at
those things which are done during and as a part of political
campaigns with regard to political effect, or which are
effective to influence voting at elections.

Criminal Law—Corporations—In a criminal prosecution
against a corporation, the books of the corporation may be
examined and the officers of the corporation compelled to
testify.

March 16, 1916.
L. Olson Ellis,

District Attorneij,
Black River Falls, Wis.

In 3'our letter of March 15th you again refer to the prose
cution of the Badger Brewing Company for selling intoxi
cating liquor without a license, and state that you have
served your information on said company, and you inquire:

First, whether the state can compel the officers of the
corporation to produce their books in court, and use the
records there found, in regard to sales of liquor, as evidence
against them.

Second, can the officers of the corporation be compelled
to testify against themselves; that is, can they be called by
the state, or, are they entitled to the same rules of evidence as
a defendant in a criminal action, who is not compelled to
testify unless he chooses to do so.
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The officers of a corporation are not the defendants in a
criminal prosecution against a corporation. The corporation
is a person Avithin contemplation of law, and a prosecution
against it does not include its officers. The officers of a
corporation can be subpoenaed as witnesses and compelled to
produce the books, just as any other witness who is not an
officer may be subpoenaed and produce books in his posses
sion.

Your first question is therefore answered in the affirma
tive.

In answer to your second question, will say that such
ollicers are compelled to testify in the same manner as any
other witness, but, of course, in no case is a witness com
pelled to incriminate himself. If the said officers refuse to
testify on that ground the same rule applies to them as it
would to anv other witness in a criminal case.

Criminal Law—Witnesses Fees—A witness detained in

jail is entitled to Avitness fees during the time of his detention,
but not during the time he is at liberty on bail.

March 16, 1916.

Andreaa' Gilbertson,
Assistant District Atturneij,

MiKvaukee, Wis.
In your letter of March 14th you submit the following

questions relating to the fees of Avitnesses for the state in
criminal cases under sec. 4060, Stats.:

1. If pursuant to the order of the court a Avitness is
detained in jail in default of bail, is such witness entitled to
the regular Avitness fees of §1.50 per day for each day that
he is so detained?

2. If such Avitness furnishes bail and is alloAved his liberty
pending the hearing of the action, is such AA'itness entitled
to the regular Avitness fees pending the time that he is out
under bail?

Sec. 4060 provides:

"The fees of all witnesses on the pai t of the slate in every
criminal action or proceeding in the name of the state, and
of everj- person Avho is unable to give security for his ap-
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pearance to testify as such witness and in default thereof is
committed to jail, shall be paid by the county in which the
ofTense which is the subject thereof is committed, except
where otherwise specially provided. When such action or
proceeding is pending or such person is committed to jail
to await the trial of any such action or proceeding therein
the clerk of the proper court upon proof of his attendance,
travel or confinement shall give each such witness or person
a certificate of the numi)er of days' attendance or confine
ment, number of miles traveled and the amount of compen
sation due him, which certificate shall be receipted for by
such witness or person, and thereupon the county treasurer
shall pay the amount thereof out of the county treasury."

You will note that under this statute the witness is ex

pressly given fees for attendance or confinement, and for
the number of miles traveled. The witness is therefore

entitled to $1.50 for eveiy day that he is confined in jail by
reason of the fact that he was unable to give security for
costs.

In the second case he is neither confined nor is he in attend

ance and does not come within the provision of the statute.
You will note that the ruling in the case of State c.x' rel.

Sawyer v. Green, 91 Wis. 500, is to the effect that a witness
who cannot give security for costs, and who is confined in
jail, is not entitled to witness fees for the time spent in jail.
This, however, was prior to the amendment suggested and
made by the rcvisors of 1898, for the purpose of changing
the rule as announced in said case. The statute now ex

pressly gives witness fees for attendance or confinement. A
witness who is at liberty is not in attendance, nor is he in
confinement, and therefore is not entitled to witness fees.

Education—Teachers' Retirement Fund—Teachers' Re

tirement I'und Law docs not apply to Milwaukee county.
The deductions from the common school fund authorized

by sec. 172-73 should not be deducted from portion of the
fund belonging to Milwaukee county.

March 16, 1916.

Hon. R. E. Loveland, Secretary,
Teachers'' Insurance and Retirement Fund.

In your communication of the 11th inst. you state:

"The board of trustees of the teachers' insurance and re-
tii'ement fund respectfully requests your opinion on the
following:
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"Sec. 172-73, as enacted in ch. 609, Laws of 1015, provides:
" The state treasurer shall annually set aside from that

portion of the common school fund known as the seven-
tenths mill tax apportionment or from any other general
state tax levied for the support of said schools ten cents for
each person of school age in this state, and the sum so set
aside is appropriated to the board of trustees of the teachers'
insurance and retirement fund for the purposes above set
out.'
"Does this include all of the children of school age in

the state of Wisconsin, including the city of Milwaukee?
"Sec. -160-20 provides: 'Sections 460-1 to 460-20, inclusive,

shall not apply to cities of the first-class,' but sec. 460-10,
making the appropriation, was repealed by tiic last legisla
ture and an entirely new section created known as sec. 172-73,
which does not seem to be included in the exception made in
sec. 460-20."

The original law, as it was passed, enforced and adminis
tered up to the amendment of 1915, very clearly contem
plated that this law was to have no application whatever in
cities of the first class.

The reason cities of the fu'sL class were exempted was that,
in all cities of the first class, a separate system of teachers'
retirement fund was in force at and prior to the enacting of
the law in question.

Sec. 460-20 specifically provides:

"Sections 460-1 to 460-2, inclusive, shall not apply to
cities of the first class."

Before the 1915 amendment sec. 460-10, which was
repealed in the 1915 amendment, provided:

"The state treasurer shall annually set aside from that
portion of the common school fund known as the seven-
tenths mill tax, or from any other general state tax levied
for the support of said schools, ten cents for each person of
school age in this state."

Ch. 609 (sec. 172-73, Stats.) provides:

"The state treasurer shall annually set aside from that
portion of the common school fund known as tiie seven-
Lenths mill tax, or from any other general state tax levied
for the support of said schools, ten cents for each person of
school age in this slate, and tije sum so set aside is ap
propriated to the board of trustees of the teachers' insur
ance and retirement fund for the purposes above set out."
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It Avill be observed that, the passage of sec. 15, ch. 609,
Laws of 1915, was for the apparent purpose of revising and
codifying the appropriation features of the Teachers' Insur
ance and Retirement Fund Law, and it would appear that
the amendment w^as for no other purpose.' This conclusion
is further supported by the fact tliat the wwding substituted
in ch. 609, Laws of 1915, is identical with sec. 460-10 of the
old law% w hich ch. 609, Laws of 1915, repeals.

It should also be observed that in sec. 15, ch. 609, Laws of
1915, the statute, after enumerating the sources of the
retirement fund, uses the following language: 'To be used in
carrying into effect the provisions of sections 460-1 to
460-20, inclusive," and that, after providing therein for
the appropriation of an amount equivalent to ten cents for
each person of school age in the state, appear the following
words: "is appropriated to the board of trustees of teachers'
retirement and insurance fund for the purposes above set
outr

From a reading of the statutes above mentioned, and the
whole thereof taken together, it is quite apparent that it was
the legislative intent to leave the operation of the law as it
was prior to the passage of ch. 609, Laws of 1915, especially
in view of the fact that the reason for exempting cities of
the first class from the operation of the laAv when originally
passed still exists.

It is, therefore, my opinion that, in arriving at the number
of children of school age for the purposes of this act, school
children in cities of the first class should not be included.

Public Officers—County Surveyor—City A sscssor—Com
patibility—Offices of county surveyor and city assessor may
be held by the same person.

March 16, 1916.
John Roberts,

District Attorney,
Grand Rapids, Wisconsin.

In your communication of the 14th inst. you inquire
whether the offices of county surveyor and city assessor
are such incompatible offices that the acceptance of one
vacates the former.
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A comparison of the duties of these respective offices
reveals no conflict of incompatibility that I am able to
discover. It is my opinion that these two oflices may be held
by one and the same person.

Public Lands—Stale Patent—K state patent running to a
dead nian passes title to his heirs.

March 17, 1916.

Commissioners of the Public Lands.

I have your communication of March 14th, accompanied
by the correspondence between you and Mr. L. H. Mead of
Shell Lake.

From these letters it appears that Benjamin A. Dickey,
on June 11, 1877, entered the SE J of the NE \ of sec. 27,
township 28 N., range 18 W.; that he died March 26, 1878;
and that on February 28, 1900, a state patent was issued
for said land to Benjamin A. Dickey.
My opinion is asked on the question of whether or not

such patent was effective to pass the state title to the heirs
or assigns of the original entryman.
The last sentence of sec. 221, Stats., is as follows:

"In all cases where patents have been or may hereafter
be issued to a person who may have died or who shall die
before the date thereof, the title to the land described there
in shall enure to and become vested in the'heirs, devisees or
assignees of such person to the same extent as if the patent
had issued to him during his lifetime."

This provision has been on the statute books for many
years, first enacted as ch. 220, Laws of 1879. It was intended
to cover a situation like the one presented. The statute
covers all time, past and present. It relates to patents
issued prior to the enactment of the law to a deceased
entiyman. It relates to patents that may hereafter be issued
to deceased entryman. This statute effects its purpose if
the legislature has authority to effect such purpose by statute.
No reason is perceived why the legislature may not determine
the effect of a stale patent. The legislature has power to
declare where and to what persons a slate patent shall
convey the title to state lands. The heirs or assigns of a
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deceased eniryman do not take title in such a case through
the deceased entr^-man. They take the title direct from the
state by virtue of the patent and the statute and as grantee
or donee of the slate.

This provision of statute has not been passed upon by
our supreme court. That may be due to the fact that the
statute is so plain and positive in its terms that no one has
attacked it in the courts or felt called upon to obtain a
judicial interpretation thereof.

There is a federal statute of like import (sec. 2448, R. S.
U. S.) which has frequently been passed upon by the United
States supreme court and state courts of last resort. These
decisions, without exception, sustain the validity of the
statute.

Brazce v. Scofichi, 124 U. S. 495, involved these facts: Amos
Short and liisther Short settled on a tract of public land in
1848. He died in 1853 and she died in 1862. In 1887 a patent
was issued by the United States for the W of the tract to
Amos Short and a patent to the E | to Esther Short, under
the provisions of said sec. 2448, notwithstanding the death
of the parties. It was held in this case that such patents
passed the legal title from the United States to the heirs of
the patentee.
The same section of the federal statutes was passed upon

by that court in Davenport v. Lamb, 13 Wallace, 418. In
the last mentioned decision the court said: (pp. 427-428)

"Neither of the patentees were living at the time the
patent for the donation claim in this case was issued, Lowns-
dale having died in May, 1802, and Nancv having died in
April, 1854. At common law the patent would have been
inoperative and void from this circumstance. By that law
the grant to a deceased party is as ineffectual to pass the
Lille of the grantor as if made to a fictitious person; and the
rule would apply equally to grants of the government as to
grants of individuals, but for tiic act of Congress of Mav
20th, 1830, which obviates this result. That^act declares':
'that in all cases where patents for public lands have been
or may hereafter be issued, in pursuance of any law of the
United Stales, to a person who has died, or who shall here
after die, before the date of such patent, the title to the land
designated thei'ein, shall enure to, and become vested in,
the heirs, devisees, and assigns of such dcccasc{l patentee,
as if the patenl had issued to the deceased person during
life.' ^
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"The four children of Nancy I^ownsdale, Ihc two by her
first husband, Gillihan, and the two by her last husband,
survived her, and these, with her surviving husband, became
entitled, on her death, to. her properly in equal proportions,
she having died inlcstalc. This is, indeed, the express
language of the statute, and in consequence each of the five
persons named took an undivided fifth interest in the prop
erty."

Referring to this subject and said sec. 2448, R. S. U. S.,
the law is stated in 32 Cyc. 1032, as follows:

"Applying the principle that there must be a grantee
before a grant can take effect it was formerly held that a
patent issued after the death of the patentee was void;
but it is now expressly provided by statute that when a
patent is issued to a person who has died before the date of
the patent, the title to the land shall enure to and become
vested in the heirs, devisees or assignees of the deceased
patentee, the same as if the patent has been issued during his
life."

The text is supported by numerous cases cited in a note.
In my opinion there is no doubt that the patent in this

particular case Avas effective for the purpose intended.
Beyond question the patent which was issued in the name
of Benjamin A. Dickey passed the title to the land described
therein to his heirs, devisees or assigns as the case may be.
No part of the title remained in the state and no further
action is required by you in the premises.

Bridges and Highwaijs—Teinporanj Bridges—Where a
temporary bridge is necessary for the accommodation of
travel while a new bridge is under construction, the contract
for the new bridge may include the furnishing of such
temporary bridge, and it may be paid for from the state aid
fund.

March 17, 1916.

Wisconsin Highway Commission.

In your letter of March 11th you inquire whether it is
lawful, under the state liighway law, to use funds available
for state aid liridgc construction for the purpose of building a
bridge for the temporary accommodation of traffic during
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the time a new bridge is being built, as the road would other
wise be closed for travel.

You state that it has been the custom of your commission,
where travel was heavy and could not easily be detoured, to
stipulate in the contract for the new bridge that the con
tractor should build a bridge for the temporary accom
modation of travel and include the cost of the same in the
price bid for the new structure.

After a careful consideration of this question, I believe
that your practice is justified and within the legal powers of
the commission. The powers' granted to the commission
by express provisions in the statute must necessarily include,
as incidental thereto, the right to do all things necessary and
proper to carry into effect the powers granted. 4 Am. &
Eng. Ency. of Law, (2d ed.) 931.
The plans and specifications for the construction of a

bridge in a certain location must necessarily take into
account local conditions, as well as the rights of the public
under all the circumstances and conditions present. In such
cases as you have mentioned it would be unreasonable to
presume that the legislature intended that the public should
be unnecessarily deprived of passage on a certain highway
where it is possible for a temporary bridge to be constructed
for the accommodation of the public.
I am not unmindful of the provision in subsec. 7, sec.

1317/77-6, Stats., which gives the county highway commis
sioner power, in his discretion, to suspend the right to travel
on any highway in process of construction or repair, by
posting notices forbidding such travel at each end of said
highway. However, I can readily see that cases might arise
where it would be impracticable owing to the heavy traffic
and the fact that the traffic could not reasonably be detoured.

I believe that the construction of a temporary bridge is a
necessary part of the construction of the main bridge and
that the cost thereof may properly be included in the cost
of the main bridge.
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Public Officers—Constables—Fees—A constable is entitled
to mileage for pursuing a person in flight for whom he has a
warrant, even though the fugitive has not been arrested.

March 18, 1916.

K. J. Urquhart,
Dislricl Allorney,

Medford, Wis.
In your communication of March 16th you refer to the last

paragrapii of sec. 853, Wis. Stats., providing:

"When any person accused of any criminal 'olTcnsc shall
escape his custody or pursuit, without fault or negligence of
the constable, and the district attorney shall certify that
such pursuit was necessary and proper, the county Ijoard
may, in their discretion, on being satisfied by proof that such
escape was not the result of the carelessness or negligence of
the constable, allow a fair compensation for the time and
nccessaiy expense incurred in such pursuit."

You inquire:

"If a constable who gets a warrant for a man whom he has
never seen and goes around the country hunting for the man
and does not find him, the man having fled, has such a man
escaped from the pursuil of the constable within the meaning
of this law?"

This particular provision of the statute has not been con
sidered by our supreme court, but a similar provision relating
to the fees of sheriffs under sec.731,subd. (34), has been passed
upon by our supreme court and is decisive of the question
presented by you. Schneider v. Waukesha Co., 103 Wis. 266.
On page 268, the court said:

"It is evident that the word 'escape' is not here used in its
technical sense, as meaning an escape from custody or
actual imprisonment, because it is joined with the word
'pursuit,' and the two words together can apparently have
no reasonable application save to a case where the accused
eludes arrest entirely. This conclusion receives support, also,
from an amendment to the section made by the Statutes of
1898, by which subd. 34 was amended so as to read 'shall
escape from ciislodii or pursuiff showing clearly that the
legislative idea was that an escape from custody was a differ
ent thing from escaping pursuit."

Under this decision a person accused of a criminal offense,
who eludes arrest entirely, is included in this provision and
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the constable may receive compensation if the proper cer
tificate is made by the district attorney. Without this cer
tificate of the district attorney, however, the county board
has no right to allow compensation for such service. See
Douglas Counti] v. Sommer, 120 Wis. 424, 432; Northern Trust
Co. v.Snyder. 113 Wis. 516.

Loans from Trust Funds—School District—Loans can not
be made from the trust funds to refund an unlawful in

debtedness.

Prior to the passage of eh. 226, Laws of 1915, a school
district was not authorized to borrow money to purchase a
schoolhoiisc and a loan can not be made from the trust funds

to refund such an indclitedness.

March 21, 1916.

Hon. W. H. Bennftt, Chief Clerk,
Commissioners of Public Lands.

In re Application of School District No. 2 of the town of
Red Springs, Shawano county, for a loan of S300.
This application was made for the purpose of refunding

certain indebtedness of the district, which, according to the
application, was incurred on the 21st day of October, 1914.
From correspondence had with officers of the district

it appears that a special school district meeting was called
to be held on the 29Lh day of July, 1914, and was duly
adjourned until the 12th day of August, 1914; that at said
adjourned meeting the following resolution was adopted:

"Resolved, first, that the school district board be and
hereby is authorized to make application for a loan of eight
hundred (S8()0) dollars from the slate trust funds, payable
in three years with interest at tiie rate of 3l- per cent per
annum, payable annually, if said funds are available for
tiie purchase of the property known as the Stockbridge Day
School No. 1. And if the state funds arc not so available,
to authorize the school board to make such loan from other
sources with interest at the rate of six per cent per annum
to purchase the said school property."

It further appears that thereafter and on or about the
21sl day of October, 1914, the said school board negotiated
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a loan of §800 from the State Bank of Gresham with which
to purchase the aforesaid Stockbridge Day School No. 1,
consisting of 2]/^ acres of land, schoolhouse, teachers' resi
dence, woodshed and outhouses. It is this indebtedness to
the State Bank of Gresham, borrowed for the purpose of
purchasing the said Stockbridge Day School No. 1, that the
above application seeks to refund.

Prior to the enactment of ch. 226, Laws of 1915, which

went into elTect on June 14, 1915, no common school district
was authorized by law to borrow money for the purpose of
purchasing a schoolhouse. See sec. 475, Slats. 1913.

It must be held Iherefore that the indebtedness so incurred

by the said school district was not a lawful indebtedness and
that the state cannot loan out its funds for the purpose of
refunding such an unlawful indebtedness.

Taxation—Income Tax—Municipal Corporations—Ap
portionment between municipalities of income tax from
incomes derived from business activities conducted in dilTer-

ent municipalities.
Remedies in case of misappropriation.

March 21, 1916.

William W. Storms,

District Attorney,
Racine, Wisconsin.

In your letter of March 15, 1916, you request my opinion
on the following matter:
A corporation engaged in the manufacture of malted milk

has its office and place of business in the town of Mount
Pleasant just outside the limits of Racine. A portion of the
plant is situated within the city limits, but the major part
of the establishment is located in tiie town of Mount Pleasant.

The business of the company is wholly transacted in the
town of Mount Pleasant at the office or place of business of
the corporation.

One-half of its income taxes for the years 1914 and 1915
was entered on the tax roll of the city of Racine and the
other half on the tax roll of the town of Mount Pleasant.
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The taxes for 1914 were paid Januarj'^ 30, 1915, and the taxes
for 1915 were paid February 2(), 1916.
To your statement of facts you have appended these

questions:

"Is not the income tax of a manufacturing plant payable
to the municipality in which its principal office or place of
business is located and where the business of that company
is transacted, even though a portion of its plant may be
located in two or more contiguous political subdivisions of
the state or county? Is it possible for a court to so segregate
the production of a manufacturing plant so located, so as
to determine with any reasonable certainty the amount of
income which might be produced from each of the munici
palities where the plant is located? Does the same rule
apply to a manufacturing plant similarly located, where the
personal property tax exceeds that of the income tax and
thereby a personal property tax is paid instead of the in
come tax?

"The money iiaving been paid into the treasury of the
municipalities, what is the proper remedy to obtain a re
covery of the amount to which each of the municipalities
may be legally entitled for each of the years 1914 and 1915,
having in view the provisions of sec. 1087/n-22, subd. (6)?"

I think most of your questions may be answered by a
general treatment of the subject. The following statutory
provisions are directly involved:

"Persons engaged in business within and without the state
shall be taxed only upon such income as is derived from busi
ness transacted and property located within the state, which
may be determined by an allocation and separate accounting
for such income when made in form and manner prescribed
by the tax commission but otherwise shall be determined in
the manner specified in subdivision (e) of subsection 7 of
section 17/0/) of the statutes, as far as applicable." Subsec.
3, sec. 1087/n-2.

"In determining the proportion of capital stock employed
in the state, the same shall be computed by taking the gross
business in dollars of the corporation in the stale and add
the same to the full value in dollars of the property of the
corporation located in the slate. The sum so obtained shall
be the numerator of a fraction of which the denominator
shall consist of the total gross business in dollars of ihe cor
poration, both within and without the state, added to the
full value in dollars of the entire property of the corporation,
both within and without the state. The fraction so obtained



Opinions of AxroRNFY-GENKRAL 249

sliall represent llie proportion of the capital stock represented
within the stale." Subd. (e), subsec. 7, sec. 17706.

"The place at which the income tax herein provided for
shall be assessed, levied and collected shall be determined as
follows:

*  * *

"(2) The entire taxable income of every person de
riving income from within and without the state or from
within different political subdivisions of the state, when such
person resides within the state, shall be combined and ag
gregated for the purpose of determining the proper exemp
tions and proper rate of taxation. The taxable income so
computed shall be assessed, and taxes at such rate shall be
j)aid, in the several towns, cities and villages in proportion
to the respective amounts of income derived from each,
counting that part of the income derived from without the
state when taxable as having been derived from the town,
cily or village in which said person resides." Sec. 1087/n-22.

"Whenever any city, town or village shall have collected
an income tax that under the income tax law ought not to
have been collected by such city, town or village, but by the
provisions of the income tax law should have been collected
by another town, city or village, such moneys may be paid
to such town, city or village as is by law entitled to such tax
upon such town, city or village making a satisfactory show
ing to the common council, town or village board, of such
fact, within one year after the payment of the income tax;
provided, however, that no town or village board or common
council shall refund any such moneys without the written
approval of the assessor of incomes who made the assess
ment, or of the tax commission in the case of assessments
made by it, specifying the defect in the assessment of tax
proceeding; and if any portion of such taxes so refunded
shall be properly chargeable to the county and state, they
shall be so charged, and such town, city or village shall be
credited by the county treasurer on the settlement with the
proper treasurer for the taxes of the ensuing year, with the
whole amount of such slate and county taxes so paid into
the county treasury; and Ihe county treasurer shall also be
allowed by the state treasurer the amount of said taxes so
illegally collected and paid in his settlement with the state
treasurer, next after the payment of such claim." Subd. (0),
sec. 1087/n-22.

While the legislative scheme may be somewhat obscure
and not free from ambiguity, it has been interpreted in a
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workable way by the tax commission, and I am disposed to
follow that interpretation until the courts may furnish a
different one.

The place where the income tax of a manufacturing plant
is collectible is only partially determined by the location of
its oflice or place of business. For instance, if the plant in
question were located wholly in the town of Mount Pleasant
and the office in the city of Racine, the latter district would
not receive the entire income tax.

The total income tax assessed against the corporation is
determined in the first instance the same as it would be if
its property and business Avere all within a single taxing
district. Its entire taxable income is combined and aggi'e-
gatcd for the purpose of determining the proper rate of
taxation and the total amount of tax. Following the deter
mination of tile total tax comes the matter of distribution

of that tax among the various taxing districts from which
the income is derived where more than one district is in
volved. This distribution is the problem before us. The
practice is to ascertain the portions or parts of the tax
assessable and collectible in the various districts according
to the formula prescribed by subd. (e), subsec. 7, sec. 17706.
This is the way that formula should be applied to this case:
The gross sales of the corporation added to the entire

capital or value of the property of the corporation is the
denominator of the fraction, the enumerator of which is
the entire income tax. This fraction multiplied i)y the
value of the property of the corporation situate in Racine
equals the income tax to be assessed and collected in Racine.
This fraction multiplied by the gross sales, plus the property
located in the town of Mount Pleasant equals the tax to be
assessed and collected in the town. Of course the last named
result would be obtained more simply by subtracting the
Racine tax from the total tax.

As a problem in proportion it would be stated thus:
The gross sales plus the entire corporate capital is to the

total income tax as the corporate property located in Racine
is to the income tax collectible in Racine.

I have, I believe, applied the formula found in sec. 17706
to this case so far as said formqla is applicable, and that is
according to the words of suijsec. 3, sec. 1087/n-2, as far as
the same is to be followed or applied.
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We may presume that this plan was followed in distribut
ing the tax in question. If the tax was inequitably dis
tributed that resulted from a want of information on the
part of the tax commission, from an imperfect statement of
facts made to it by the corporation. As a rule, the tax
commission must make these computations and distribu
tions from the information furnished in the income tax
returns. The commission cannot make independent investi
gation in every instance. The most satisfactory way to
settle any dispute of this character would be to present it to
the tax commission when the distribution of the income tax
is being made. Any of the taxing districts would then be
entitled to be heard, and the income tax return beyond
cpiestion would ije availa1;)le to it as evidence and subject to
its examination.

As to the remedy where the tax has already been collected,
your attention is first called to the one-year limitation con
tained in subd. (6), sec. 1087m—22. This subdivision prob
ably furnishes the only available remedy, and as to the tax
of 1914 the limitation has run.

There may be some question as to whether or not subd.
(6), sec. 1087m- -22 applies where taxes have been collected
in strict accordance with the tax roll. Literally this sub
division applies to "an income tax that under the income
tax law ought not to have been collected" by some city,
town or village. The tax you have in mind was on the
Racine tax roll and on no other roll, and according to his
warrant the Racine tax collector was bound to collect it. 1
assume, however, that a more liberal construction should be
applied and that this subsection should be treated as a
I'emedy for correcting eiTors such as you claim have been
made in this case.

You ask what is the proper remedy to obtain a recovery of
the amount equitably due to the town of Mount Pleasant
from the city of Racine on account of the income taxes paid
by the corporation in question.
In my opinion it is the remedy furnished by said subd.

(6). A verified claim setting forth the ultimate facts upon
which it is based should be presented to the common council
of Racine by tlie town of Mount Pleasant. Upon a hearing
before the Racine council the corporation's sales books
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could be reached by subpoena to prove the amount of gross
sales if there was dispute on that point. You will bear in
mind also that the repoil of this corporation to the railroad
commission is a public record and open to your inspection.
Copies thereof would be competent evidence, and you can
avail yourself of the same to enable you to frame your
claim or complaint.
The claim, however, cannot be paid without the written

approval of the tax commission "specifying the defect in
the assessment or the tax." The statute does not tell whether
this consent should follow or precede the final action of the
council. It would therefore be effective if had before or
after, but as a matter of practical procedure it would seem
advisable to present the matter to the tax commission and
obtain its ruling before pressing the claim to a decision
before the council. The tax commission is an entirely dis
interested tribunal and would give the claim impariial
consideration.

Fish and (kime—Undersized dressed perch taken from the
waters of Green Bay may be confiscated.
A fish is a wild animal within the meaning of the Fish

and Game Laws.

March 22, 1916.

Conservation' Commission of Wisconsin.
In your communication of March 20th you say that the

Green Bay fish houses are now skinning perch that are less
than seven inches in length, and they claim that fish that
are skinned and dressed with heads and tails off are not
subject to confiscation, as the law docs not particularly cover
dressed perifii.
You inquire whether, under the law, you may confiscate

shipments of dressed perch with heads and tails off if you
are satisfied Irom your own knowledge and experience that
such fish were less than seven inches in length before they
were dressed and the heads and tails removed.
Subsec. (1), sec. 62.08 provides in part as follows:

The term 'wild animal' wherever used in tnis chapter
means all creatures of a wild nature endowed with sensation
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and the power of voluntary motion; and the term 'carcass'
means the dead body of such animals, including the skin,
head, hair, plumage, skeleton, or any other part thereof."

Subsec. (2) of said section provides:

"The legal title to any such wild animal, or carcass or
part thereof, taken or reduced to possession in violation of
this chapter, remains in the state. The title to any such wild
animal, or carcass or part thereof, lawfully acquired, is sub
ject to the condition subsequent that, upon the violation of
any of the provisions of this chapter relating to the posse.s-
sion, use, giving, sale, barter, or transportation of such wild
animal, or carcass or part thereof, by the holder of such title,
the same shall revert ipso faclo, to the state. In either case,
any such -wild animal, or carcass or part thereof, may be
seized forthwith, wherever found, by the state conservation
commission or its deputies."

You will note that under this section the carcass or any
part thereof of any wild animal may be confiscated if it is
taken in violation of law. If you had the right to confiscate
the perch in question before the tails and heads were taken
olT, you certainly have the right to confiscate them after

they have been dressed and the heads and tails removed.
Of course, it will be necessary for you to prove to the satis
faction of the court or jury that the perch wei*e of the size
and kind that could be confiscated.

Corporations—The purposes of the ordinary commercial
club arc not charitable and benevolent, and an incorporated
commercial club must pay a filing fee.

March 22, 1916.
John S. Donald,

Secretary of Stale.
I have your letter of March 21st, transmitting the pro

posed articles of incorporation of the Park Falls Commercial
Club, with the request for an opinion upon the question of
the liability of the proposed corporation for the payment of
a fee for filing said articles in your department.
The business of this corporation, as stated in the articles,

is to advance and promote the mercantile, manufacturing,



254 Opinions of Attorney-General

industrial and other business and civic interests of the citizens

of the city of Park Falls; to induce aid and encourage the
location of manufacturing, industrial and commercial plants
and institutions therein; to increase the population, taxable
property and business prosperity of said city and the territory
tributary thereto; to provide headquarters for meetings and
for the accommodation and comfort of its members; and to

alRliate with similar corporations.
The particular provision of statute here involved is par.

(a), subd. (9), sec. 1772, and is as follows:

"No fee for filing its articles of incorporation or amend
ments thereto is required to be paid by any corporation
organized without capital stock or exclusively for educa
tional, benevolent, charitable or reformatory purposes, the
articles of which provide that no dividends or pecuniary
profits shall be declared or paid to the members thereof."

These articles provide for a capital stock, but declare that
no dividends shall ever be paid thereon.

It is claimed by the promoters of this corporation that
its objects and purposes are "benevolent," and therefore it
is exempt from the payment of filing fees.

11 is not suflicien L that some of its purposes are benevolent.
It is necessary that the organization be exclusively for the
purposes enumerated in the statutes above quoted.

It is doubtful if the purpose to promote the mercantile,
manufacturing, industrial and other iiusincss interests at
Park Falls is benevolent, and to aid and encourage the
location of manufacturing and commercial industries in
that city is not a work of charily. Nor can it be established
that the increase of population, by immigration or other
wise# of the taxable property and business prosperity of
Park P'alls is prompted by impersonal and general love of
mankind.

I have no doubt that the payment of a fee is required for
the filing of the articles of incorporation of the Park Falls
Commercial Club. The taxability of the property of said
club presents the same question of law you have asked.
That phase of the question is discussed in Green Bay Lodge
No. 259, B. P. 0. E. v. Green Bay, 122 Wis. 452, and in
cases cited in the opinion. It was there decided that the
club house property of the Green Bay Lodge of the Benevo-
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lent and Protective Order of Elks vas not exempt from
taxation, though it was conceded that many of the purposes
of the order are benevolent. The presence of the word
"benevolent" in its name did not save its property from
taxation, it appearing that some of the pui'poses were for the
peeuniai y benefit, directly or indirectly, of members of the
order.

Taxation—Personal property tax not a lien on personal
properly.

March 23, 1916.
Adolph p. Lehner,

District Attorney,
Oconto Falls, Wisconsin.

I have your letter of March 21, 1916, in which you state:

"J. is assessed for some logs he owned in a certain town on
May 1st, 1915. This tax becomes payable during the tax
collecting period of 1916. In June and July he sells all of
these logs to the sawmill company, which saws them into
lumber, which is sold. He refuses to pay the tax. Can the
town hold the sawmill company which bought the logs
after May 1st for the personal property tax?"

I do not sec how the sawmill company can be held for this
personal property tax. A personal property tax is not a lien
upon the property except in special cases which have no appli
cation here. Even real estate taxes do not become a lien until

they are extended upon the tax roll. Spear v. Door County, 65
Wis. 298,304. There is no more reason or law for holding this
lumber company liable for the tax assessed on account of the
logs you mention than there would be for holding the buyer of
live stock, gi-ain or clothing purchased after the 1st of May
and which was in possession of the seller on that date, liable
for the personal property taxes assessed against the owner
of those chattels. You can readily see what confusion and
trouble would result if the purchaser of personal property
at any time between May 1st and the delivery of the tax roll
were liable for the taxes levied on account of the assessment

made as of May 1st. Doubtless the legislature recognized
the impracticability, if not the injustice of holding buyers
liable for personal property taxes in such cases. The general
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rule is that no one is liable for a personal property tax except
the person named in the tax roll, and that rule applies to
your statement of facts.

Education—Teachers' Retirement Fund—Deduction for

teachers' retirement fund should be made from the extra

pay for consecutive teaching provided in sec. 560g-l.

March 23, 1916.

Hon. R. E. Loveland, Secretary,
Teachers' Insurance and Retirement Fund.

In your letter of March 21st you state:

"Sec. 460-8 provides: 'Any person or officer authorized
by law to pay the salaries of teachers as defined in this act
shall retain on eveiy pay day from the salai*y of each teacher
the amounts herein provided.' The question is: Does this
apply to the extra pay provided for consecutive teaching in
sec. 560g-l?"

In my opinion your question should be answered in* the
affirmative.

Sec. 560g-l provides that if any school district composed
entirely of territory outside of cities and villages shall retain
a teacher for and who shall successfully teach a school during
a second year, she shall receive S2.00 per month for each month
from the state, and if retained for a third year, S4.()0 per month,
and if for a fourth or any succeeding year, S3-00 per month.
This section further provides that, if the conditions thereof
are complied with, the secretary of state shall, at the end of
the year, draw his warrant upon the state treasurer for the
amount of state aid so provided for in favor of such teacher;
and the same shall be delivered to her at the end of the

school year. And the statute further provides that such
state aid shall be paid out of the seven-tenths mill tax pro
vided for in sec. 1072n, Stats. This tax goes to the common
school fund. It follows, therefore, that this state aid is paid
from the same source and fund that a part of the regular
monthly salary provided and paid by the school district
comes from.

The language which you quote from sec. 460-8 is entirely
general and without limitations or exceptions. It says that
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every person who is authorized by law to pay a salary to a
teacher shall retain a certain portion thereof for the teachers'
retirement fund. If the state aid, or "extra pay," as you call
it, constitutes the salary of a teacher, then the required
percentage should be deducted therefrom and retained. In
other words, your inquiry resolves itself into this question:

Is the state aid provided for and paid to a teacher, under
sec. 560g-l, part of her salary?
I see no reason for doubting that it is salary. This word

is defined in Bouvier's Law Dictionary as:

"A reward or recompense for services performed."

It is defined in the Century Dictionary as:

"The recompense or consideration stipulated to be paid
to a person periodically for services, usually a fixed sum, to
be paid by the year, one-half year or quarter."

Elections—Nomination Papers—Number of Signatures—
The number of signatures required on a nomination paper for
an alderman is governed by the vote in the ward, and for
mayor by the vote in the city.

March 23, 1916.
C. J. SUMNER,

District Attorney,
Delavan, Wisconsin.

Your letter of March 22, 1916, states that papers are about
to be circulated pursuant to sec. 5.26 for the nomination of a
candidate for mayor of Delavan, and that the votes cast for
governor at the last general election in three wards were 102,
146 and 184, a total of 432, and you wish to be advised as
to whether the percentages and totals specified in subsec. 4
of said section apply to wards or to the city.
In my opinion they apply to the ward where the nomina

tion is to an office to be voted for only in the ward, and that
they apply to the city where the nomination is to an office
which is to be voted for throughout the city.
The statute says (omitting the parts not applicable to

nominations to ward and city offices):

'  "Such nomination papers shall be signed if for a candidate
to be voted for ' * * ♦ within a city or ward by at least
16-9
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Ihrce percentum and not more than five percenlum of the
whole number of electors voting therein for governor at the
last preceding general election, but in no case less than fifteen
votes."

I construe this to mean that in the nomination of an

alderman or a ward supervisor the signers must equal at
least 15 per cent and may not exceed 5 per cent of the votes
cast for governor in that ward, but to be not less than
fifteen signers in any case. And to nominate for mayor or for
any other office which is to be voted for throughout the city
the signers must equal 3 per cent and not exceed 5 per cent
of the total city vote, but must be not less than fifteen in all.
You will observe that there is nothing in the statute to

prevent the nomination of a candidate for mayor being made
by the electors of a single ward. Still the number of signers
necessary for such nomination must be determined by the
total gubernatorial vote of the city. Should fifteen electors,
in a ward which cast three hundred votes in a city which cast
a thousand votes, sign a nomination paper for a candidate
for mayor that would not nominate him. At least two per
cent or twenty signers would be necessary. Such, I believe,
is the legislative intent manifested in this statute.

Banks and Banking—Vacancy on board of directors filled
by board and not by stockholders.

March 24, 191G.

Hon. a. E. Kuolt,
Commissioner of Banking.

I have your request for opinion of the 24th inst., in which
you enclose certain correspondence and ask to be advised
whether a vacancy occurring on the board of directors of a
state bank should be filled by election by the remaining
directors or by a special meeting of the stockholders called
for that purpose.

Sec. 2024-14, Stats., relating to boards of directors of
state banks, their election and the filling of vacancies thereon,
provides as follows:

"In the first instance, the directors shall be elected at the
meeting held before the bank is authorized to commence
business by the commissioner of banking, and afterwards at
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the annual meeting of the stockholders; and if for anyreason
an election is not had at that meeting, it may be held at a
subsequent meeting called for that purpose, of which due
notice shall be given as provided in the by-laws of such bank.
Eveiy director shall take and subscribe an oath that he will
diligently and honestly perform his duty in such office, and
will not knowingly violate or permit a violation of any pro
vision of this act: that he is the owner in good faith of stock
in the bank, standing in his name on the books of the bank.
Any such oath shall be transmitted to the commissioner of
banking and filed in his office. Anj^ vacancy in the board
of directors shall be filled by the board, and the directors so
appointed shall hold office until the next election."

I am of the opinion that under this language the proper
and authorized method of filling the vacancy occurring on
the board of directors of a state bank is by an election of
some qualified person thereto by the qualified and acting
directors, and not by a special meeting of stockholders. The
provisions of the statute above quoted, with respect to the
election of directors at a special meeting "called for that
purpose" plainly have reference to the election of an entire
board of directors when for any reason there has been no
such election at the regular annual meeting of the stock
holders. The provision "any vacancy in the board of directors
shall be filled by the board, and the director so appointed
shall hold until the next election" is the only provision of the
statute relating specifically to the filling of vacancies and
is exclusive and controlling.

Education—Teachers' Retirement Fund—Teachers' retire
ment fund not available to one who had taught twenty-five
years before passage of the law, and had abandoned the
profession for eight years before the law was passed.

March 24, 1916.
Hon. R. E. I.oveland, Secretary,

Teachers' Insurance and Retirement Fund.
In your communication of March 21st you submit the

following statement of facts and you request an opinion
regarding the legality of the said ruling of the board of
trustees of the teachers' insurance and retirement fund:
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"Mr. W. had, prior to June 30, 1902, taught in the public
schools of Wisconsin outside of Milwaukee more than
twenty-eight years. At that time he ceased teaching and
went into the grocery business in Madison. He continued in
this business until after the passage of the Teachers' Re
tirement Fund Law, June 12, 1911. In September, 1911, Mr.
W. began teaching in Dane county. He was, through an
error, assessed two per cent on his salar>% but upon the dis
covery of the mistake one-half of the amount was returned
to him, making the assessment one per cent as for all be
ginners. After teaching four months Mr. W. resigned, ow
ing, as we are informed, to the fad that the board had ruled
that all persons situated like himself, namely, those who had
taught twenty-five years or more and had gone into other
occupations before the passage of the Teachers' Retirement
Fund Law, could not have their previous experience counted
toward the pension.
"The question therefore is: Has the board ruled in con

formity with law and within the powers granted it by law
in deciding that persons who had taught twenty-five years
or more prior to the enactment of the laAv and who were
not engaged in teaching at the time of the passage of the
law, but who had to all appearances quit the teaching pro
fession, were ineligible to enter the teaching profession except
on the same terms as beginning teachers?"

Under sec. 460-8, subsec. 3, it is provided:

"In becoming a teacher in said public school after Sep
tember 1, 1911, he or she shall be conclusively deemed to
undertake and agree to pay such assessments and to have
such assessments deducted from his or her salary as herein
provided."

Subsec. 4 provides:

"Any person employed as teacher in said public schools,
when sections 460-1 to 460-20, inclusive, take effect, may, at
any time before September 1, 1912, elect to come within the
provisions of sections 460-1 to 460-20, inclusive, by notifying
in writing the board of trustees of the teachers' insurance
and retirement fund."

The statute in question became a law June 12, 1911.
Under the facts stated Mr. W. is not within its provisions
for he was not employed as a teacher in the public schools
when the law took eflect, and it will be necessary for him to
begin in the same manner and on the same terms as beginning
teachers.

I am therefore of the opinion that the ruling of the board
was in compliance with the law.
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Eleclions—Challengers—Only electors of the precinct may
challenge voters.

March 24. 1916,
Archibald McKay,

District Attorney,
Superior, Wisconsin.

By letter of A4arch 23d you ask for my construction of
section 6.50, Wis. Stats., with reference to the qualifications of
the challenger of a person offering to vote. Must the person
who challenges be an elector of the precinct in which the
vote is offered or can any elector challenge such vote?
I am of the opinion that only electors in the particular

precinct in which a person offers to vote are qualified to
issue the challenge. The statute reads:

"Each inspecLor shall, and any elector may challenge every
person offering to vote whom he shall know or suspect not
to be duly qualified as an elector."

This provision of law has been on our statute books in
practically the same language since 1857—sec. 13, ch. 85, Laws
of 1857. It has not been construed by our supreme court,
and I am unable to find any supreme court construction of
a similar statute in other jurisdictions. We are, therefore,
obliged to look simply to the language of the statute for its
meaning.

It is first to be observed that the word "elector" is used

twice in this sentence. Where it occurs the second time, it
undoubtedly refers to a person entitled to vote in the par
ticular precinct in question. It refers to a person who is
suspected or known not to be an elector at the polling place
where he offers his vote. That he may be qualified to vote
elsewhere is wholly immaterial. Unless there is something
to indicate the contrary, I believe we are bound to give the
same meaning to the word "elector" when it is used with
reference to the challenger that we do where it is used with
reference to the challenged. Where a word occurs more than
once in a single sentence it is usually and naturally under
stood to have but one meaning.
In the next place it is not likely that the legislature in

tended that the inspectors would have to investigate the
qualifications of a challenger. One or more of the inspectors
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may fairly be presumed to know the voters of their precinct.
Sliould a stranger in the precinct assume to challenge a
person ofTering to vote, the ciiicstion first raised would be as to
the qualifications of the challenger. If challengers arc not
confined to electors of the precinct or district in which they
make challenges, there is no stopping place within the con
fines of the state. The only reason that could be advanced
for permitting a person not an elector of a particular district
to challenge voters therein would be upon the ground that
Such person is interested in the election. It is true that
every voter in the city is interested in the election of the
mayor and other city ofiicers, but this is also true of voters

generally, as to state officers, and to county electors, as to
county officers.
At the coming election ballots will be cast for a justice of

the supreme court. If voters arc allowed to challenge outside
the district of their residence, then they may come from any
part of the state into any election precinct and challenge the
voters there.

I call your attention to sec. 6.31, Wis. Stats., whicli pro
vides for representatives or agents for political parties and
candidates. There is a provision there for making known to
the election inspectors that such agent has a right to be
present and to challenge the persons ofTering to vote. It
provides that upon the filing with the clerk of the city the
names of such agents or representatives, the clerk shall issue
a permit upon a printed slip or card which shall be the agent's
warrant or authority to be present during the election and
to be inside the railed enclosure during the counting of the
ballots. This provision as to challengers and representatives
is additional reason for construing sec. 6.50 as I have con
strued it.

I am fully persuaded that no private individual can
challenge upon his own initiative persons who ofTer to vote
outside of the challenger's own precinct.
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Public Health—State Board of //ffl///j~Slate l)oard of
health may promulgate a rule rcciuiring druggists and other
persons to report sales of diphtheria antitoxin to local
boards of health.

March 27, 1916.

Hon. G. a. Harper,

Slate Health Officer.
I have your request for opinion under date of the 24th

inst., in which you ask in effect whether, under the statutes,
the state board of health will have authority to promulgate a
rule requiring all druggists or other distributors of diphtheria
antitoxin to report all sales thereof to local health ofTiccrs,
giving the name of the purchaser and the name of the person
on whom the antitoxin is to be used.

You state that such reports are needed to enable local
health officers and the state board of health to secure ade
quate reports of cases of diphtheria as well as of suspected
cases of this disease.

Under the provisions of sec. 1 i()7a-5, Stats., it is made the
duty of all local health officers, in addition to such other
duties as are or may be lawfully imposed upon them and
subject to the provisions of the public health laws and the
rules and regulations of the state board of health, to "enforce
within their jurisdiction the provisions of the public health
law and the rules and regulations of the state board of
health." This and other sections of the statutes disclose a
legislative scheme to secure cooperation between the state
board of health and the local health boards or officers. It is
doubtless the duty of local health officers to comply with and
enforce all rules and regulations lawfully promulgated by
the state board of health and to cooperate with the state
board of health in gathering vital statistics and other in
formation which may be of aid in eradicating or preventing
the spread of contagious and infectious diseases.

I am persuaded by your statement of the matter that a
regulation such as you suggest would be a reasonable rc-
(luirement and one which the state board of health could, as
between itself and the local boards of health, establish and
enforce. The question arises whether the state board of
health has general authority broad enough to include the
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promulgation of such a rule or regulation and the enforce
ment thereof as against druggists or other distributers of
diphtheria antitoxin.

Sec. 1408, with respect to the powers of the state board of
health, provides in part:

"The board shall have power lo establish such systems
of inspection as in their judgment may be necessary to ascer
tain the presence of the contagion or infection of Asiatic
cholera, diphtheria, scarlet fever, * * * board
may also, from Lime to time, make, alter, modify or revoke
rules and regulations fo,i- guarding against the introduction
of any such diseases into the state, for the control and sup
pression thereof within it, for the quarantine and disinfec
tion of persons, localities and things infected or suspected of
being infected by such diseases. * * * 'phc board may
declare any or all of its rules and regulations made in accord
ance with the provisions of this section to be in force within
the whole or any part of the state and make them applicable
Lo any vessel, railway car or public vehicle of any kind.
Such rules and regulations, if of general application, shall
be published in the official state paper; but whenever, in
the judgment of the board, it shall be necessary so to do
special rules, regulations or orders may be made for any
city, village or town without being so published, and the
service of copies thereof upon the proper city, village or town
officers shall be sufficient notice thereof. Rules, regulations
or orders made in accordance herewith shall, for the time
being and until revoked supersede all local rules, regulations
or ordinances that may be in contlict therewith. All health
officers, local boards of health, sheriffs, constables, police
men, marshals and other officers and employes shall respect
and enforce the rules and regulations made in pursuance
hereof in eveiy particular alTecting their respective localities
and duties. Am] person who shall neglect or refuse to obey
such rules and regulations or who shall wilfully obstruct or
hinder the execution thereof shall be punished for each offense
by a fine of not less than twenty-five dollars nor more than
five hundred dollars, or by imprisonment in the county jail
for not more than six monti":s, or by both fine and imprison
ment."

I am of the opinion that in the above quoted provisions of
the statute is found ample authority for the state board of
health to promulgate by its proper action a I'easonable rule
of the character and effect suggested in your inquiry.
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Corporations—Cooperative Associations—Limitations on
Holding of Stock—Articles of incorporation of a cooperative
association can not impose greater limitations on the holding
of stock than is provided by sec. 1786e-8.

March 28, 1916.

Hon. John S. Donald,
Secretary of State.

In your letter of March 11th you submit the following:

"It is requested that you kindly render your opinion to
this department as to whether or not a corporation, under
section 1786e-8, may limit the amount to $50, instead of
$1,000 as provided."

Sec. 1786e-8 provides:

"No stockholder in any such association (cooperative)
shall own shares of a greater aggregate par value than
one thousand dollars, except as hereinafter provided, or be
entitled to more than one vote."

The exception referred to in the above section relates to
stock held in trust only. ^

"Shares of stock in a coijioration or personal property and
the right to sell or otherwise dispose of personal property is
a necessary incident to its ownership." 1 Thompson on
Corporations, sec. 1030.

See sees. 1348,1772, Wis. Stats.
At common law there is no restriction upon the value and

unlimited holding and disposing of personal property.

"An agreement which seeks to control the stock of a
corporation for the purposes of management, lawful in itself,
is not subject to any infirmity, but is the exercise of a legal
right." Scruggs v. Cotterill, 67 N. Y. App. Div. 583.

"The regulation of stock transfers is a legitimate subject
of corporate legislation in the form of by-laws." But they
"will not be enforced beyond what is reasonably necessary to
enable the corporation to know who are stockholders, to
whom dividends are payable, who are entitled to bid, and
to prevent a transfer in derogation of its rights,-where their
enforcement would operate as an infringement on property
rights of others or as a reasonable restraint on the transfer
of stocks in the corporation." Miller v. Farmers Elevdtor Co.,
HON. W, 995.
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If there was an express provision not to sell stock in
corporations under any conditions, it would be invalid as
against public policy. Fisher v. Bush, 35 Hun, 641.
Our couil has held in Farmers Mercanlile & Supply Com

pany V. Laun, 146 Wis. 252, that a by-law may restrict, in
a degi-ee, but not absolutely, the transfers of stock. The
holding in that case was affirmed in Casper v. Kall-Zimmers
Mfy. Co., 159 Wis. 517, 521. In this case the articles of
incorporation provided that if any of the original stock
holders wished to sell their stock they should first offer it
to the board of directors. The court held that such a pro
vision was valid and binding.
Our court has not passed upon the question of whether or

not a restriction in the articles or in the by-laws of the cor
poration, limiting the amount of stock that any person
might hold or vote, is valid. A by-law containing a provision
that "No person shall be allowed to hold more than five
shares at any one time," and "Stock of this corporation shall
not be transferred by a stockholder to a nonstockholder only
through the consent of the board of directors," was held to
be invalid in Miller v. Farmers Milling <k Elevator Co., 110 N.
W. 995.

In a note to New England Trust Co. v. Abbott, 27 L. R, A.
271, at 276, is the following:

"The result of full investigation of all the eases on the sub
ject shows that the power to restrict transfers of stock by a
by-law of a corporation is denied unless there is express
authority given by statute or by articles of association to
make such by-law. That such poAver to restrict transfer
of shares may be given by statute is hardly open to question.
That articles of association may restrict such power of trans
fer as a valid agreement between members of the corpora
tion is left somewhat unsettled by reason of the lack of har
mony of the decisions on this point."

In Farmers Mercantile dc Supply Co. v. Laun, 146 Wis. 252,
at 254, the court said:

"A distinction must be observed between an agreement
absolutely restrictive of sale or transfer and one merely
imposing conditions, such as first giving a refusal to the other
share-holders, and also between those conditions when cre
ated by contract between the share-holders and authorized
by the articles, and when attempted to be imposed by a
by-laAv upon an unwilling minority or upon those who may
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assert that the by-law is beyond the charter power. The
power of natural persons to make all contracts not prohibited
by law is in its scope far beyond the charter or corporate
power to enact by-laws."

The question, therefore, to be determined is whether or
not the further limiting in the articles of incorporation of
the number of shares that any one person may hold, as
fixed in sec. 1786e-8, would be construed by our court as a
valid restriction upon the disposition of personal property.

In O'Brien v. Cummings, 13 Mo. App. 197, the court
passed on a provision in the articles of incorporation as fol
lows :

"But no person shall subscribe, own or hold more than
ten thousand dollars worth of said slock, estimating the
same at the par value of each share,"

and held that such a provision in the articles does not in
validate a transfer of stock made in good faith to one who
already holds ten thousand dollars worth of said stock. The
court said at page 198:

"An important distinction to be observed is that between
corporate regulations which emanate from the sovereign
authority of the stale, as in a legislative charter, and those
which are originally framed by the corporation itself, in
the shape of by-laws or otherwise. As to the first, they are
part of the law of the land, and strangers are bound by them
equally with the corporation and its members. The second
class are usually considered as governing the coj'poration
only, in the internal management of its alTairs. Thus, if a
stranger acquire a right which is upheld by the general law,
but is in conflict with such a private regulation or by-law,
his legal right will prevail. On this basis it is uniformly held
that as shares of stock are personal property, the right of
alienation is an inseparable incident as between the parties
to a transfer."

At page 200 the court said:

"This brings us to the vital question in the present case,
whether the rule limiting ever>' stockholder to an ownership
of one hundred shares is to be considered as having the
force of a charter requirement or only that of a corporation
by law ♦ ♦ * when the law requires that the articles
to be filed with the proper official shall set forth the amount
of capital stock and the capital stock is thus set forth.
*  * * These concurrent declarations are the equivalent
of a charter provision that the new corporation shall be en-



268 Opinions of Attorney-General

titled to hold and operate a capital stock amounting to the
sum specified. But no provision in the aiticles, which is not
responsive, to some specification in the law, can have anif such
foice or effect. Such a provision called for bp the law will be
a mere voluntary proposal from the association."

In other words:

"A charter right cannot be created by a provision in the
articles of association, unless such provision be responsive to
such permission or direction contained in the statute."
Savings Association v. Printing Company, 25 Mo. App. 648.

It would, therefore, seem very clear that a mere by-law
could give no authority to reduce the minimum fixed in
sec. 1786e-8, and that an article of association or incorpora
tion likewise would not be effective to reduce said statutory
minimum unless such provi^on could be said to be responsive
to permission or direction contained in such statute. I can
see nothing in the language of the statute that seems to
contemplate any such further limitation. It is, therefore, my
opinion that a corporation cannot further restrict the holding
of shares than is fixed in sec. 1786e-8.

Dairy and Food—Corporations—A corporation may be
prosecuted under sec. 4001 aa.

March 29, 1916.

Harhv Klueter,

Dairy and Food Commission.
In answer to your iiuiuiry of March 27th, as to whether it

is possible to bring a prosecution for a violation of sec.
4601aa, Stats., against a corporation, and as to the proper
procedure in a case of this kind, I will say that said section
does not expressly mention corporations but uses the term
"any person"; but sec. 4972 gives the following rule of statu
tory construction under subd. (2):

"The word 'person' shall extend and be applied to bodies
corporate unless plainly inapplicable."

I see no reason why the section in question is not applica
ble to corporations as well as to natural persons. A cor
poration may commit a misdemeanor as well as an individual,
and the procedure to be followed in such cases is that out
lined in an official opinion rendered by my predecessor on
the 18lh day of January, 1907, which you will find in Attor-
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ney General's Opinions for 1908, page 282. You will there
see that under sec. 4654, Stats., a district attorney may file an
information without preliminary examination against the cor
poration. Sec. 4734 provides for the service of such infor
mation, and the manner of service is given under subd. (10),
sec. 2637.

Elections—Supervisors of Towns—Trustees of Villages—
All running for supervisors of towns or trustees of villages
should be placed on ticket under common head with in
structions to "vote for two" or "vote for three" as the case

may be.
March 31, 1916.

Sam Blum,

Dislricl Allorney,
Monroe, Wisconsin.

In your letter of March 28th you submit the following
question:

"Sec. 5.27, describing the manner of nomination of town
and village officers, says the two candidates for each office at
such caucus who receive the greatest number of votes shall
be certified, by the chairman and clerk of the caucus to the
town or village clerk, etc. For the offices of supervisors,
should the four names go on in alphabetical order, and will
the two of the four receiving the highest number of votes be
declared elected as supervisors of such town?"

This is a situation that is not specifically covered in the
statutes relating to the nomination or election of town or
village officers.

Sec. 808, Stats., provides:

"At the annual town meeting there shall be elected in each
town the following officers, namely: three supervisors one
of whom shall be designated on the ballots as chairman, a
town clerk, a treasurer, and assessor," etc.

Sec. 875/72 provides that villages shall have a president and
six trustees unless its charter otherwise provides. Three
trustees are to be elected annually.
You will observe that there is no way of designating these

supervisors or trustees so that one can be said to be a can
didate against the other. The electors are required simply
to elect either two supervisors or three trustees. Under the
system of election obtaining prior to the enactment regulat-
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ing the nomination of ofTicers, it was the universal practice
to declare the two men running for supervisors or the three
men running for trustees, as the case might be, receiving the
highest number of votes, elected. I do not see how it can be
different under the present system.
In elections under the commission form of government for

cities it is necessary, especially at the first election, to elect a
mayor and two councilmen. Sec. 1032 provides for their
nomination and election. At the primary election any
number of candidates may run for councilman. The two or
four, as the case may be, receiving the highest number of
votes are then placed on the ofiicial ballot at the election,
and the one or two, as the case may be, receiving the highest
number of votes art declared elected. While this provision
of law does not apply to and does not govern the situation
we are considering it does, in some measure, indicate the
policy established by the legislature. In view of the fact that
the statute relating to the nomination and election of town
supervisors and village trustees does not specifically provide
how this situation shall be handled, I think it proper to take
the express provisions of the statutes for a somewhat similar
situation for a guide.

It is therefore my opinion that the caucus should certify
to the town clerk four names for supervisors. They should
be placed on the ballot under the appropriate heading "for
supervisor" with the instruction to "vote for two." The
two receiving the highest number of votes should be de
clared elected. In other words, one man should not be pitted
against another, but four names should be placed on the
ballot and the voters should have the opportunity of electing
any two out of the four. The nomination and election of
village trustees should be conducted in the same manner.

Peddlers—Transient Merchant—License—The shipping of
goods from without the state and the delivery thereof from
the car pursuant to orders previously taken does not require
a transient merchant's license.

March 31, 1916.

Michael Laffey,

State Treasury Agent.
I have your communication of March 30th submitting

a statement of facts and inquiry from the business men's
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Association of Wateriown, Wis., with the request for my
opinion thereon.

It is therein stated that some Chicago dealers have been
taking orders for groceries in this state under the condition
that they may be shipped to Watertown and inspected by
the purchaser, who takes them from the car and pays for
them if they arc satisfactory. They inquire whether or not
a person who takes orders and then delivers these goods
from a car on the railroad is a transient merchant.

Under sec. 1574, a transient merchant is defined as one
who "engages in the vending or sale of merchandise at any
place in this state temporarily, and who does not intend to
become and does not become a permanent merchant of
such place."

In an official opinion rendered your predecessor under
date of December 19, 1911, a question similar to the one
above was answered in the negative. Attorney General s
Opinions for 1912, p. 725. I see no reason for arriving at
a different conclusion. The fact that the purchasers have
the right to refuse to take the goods if they do not conform
to the order as given does not, in my opinion, change the
situation. The purchaser always has the right to refuse to
take goods if they are not as ordered.
Under the facts stated the transaction is that of inter

state commerce and the state has no right in any way to
interfere with it. In 15 Am. & Eng. Ency. of Law, (2d ed.)
p. 296, it is said:

"Where the goods sold are not within the territoiy of the
state at the time the order is given and the contract of sale
is made, but are snipped into such state from another state
or foreign country, or from an Indian tribe, which still
maintains its tribal relations, * * * any state or
municipal enactment interfering with such sale is an en
croachment upon the exclusive right of Congress to regulate
interstate commerce, and such act is therefore void."

I am, therefore, of the opinion that the transaction in
question does not constitute the person who takes the orders
and delivers the goods a transient merchant.
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Employment Agencies—Licenses—Teachers' agencies are
employment agencies within the meaning of sec. 2394-82.

April 4, 1916.
Industrial Commission of Wisconsin.

In your communication of April 1st you inquire whether
the so-called "Teachers' Agencies" located in Wisconsin are'
employment agents within the meaning of sec. 2394-82 to
2394-95, inclusive, Stats.

Teachers' agencies, I understand, are persons or companies
who, for a fee or compensation, procure employment as
teachers for persons applying for the same.

Sec. 2394-82 provides:

"The term 'employment agent' shall mean and include
all persons, firms, corporations or associations engaged in
the business of furnisning to persons seeking employment,
information enabling or tending to enable such persons to
secure the same, or furnishing employers seeking laborers
or other help of any kind, information enabling or tending to
enable such employers to secure such help, or keeping a
register of persons seeking employment or help as aforesaid.'

This language is broad enough to include "teachers'
agencies." Its terms are clear and unambiguous and I cannot
see any escape from the conclusion that they are elearly
included wilhin its provisions.

Intoxicating Liquors—License—Saloons not in existence
June 30, 1907, or saloons existing in municipalities where
ratio limit is not exceeded, are not entitled to preference
under Baker Law.

April 6, 1916.
Alvin M. Andrews,

District Attorney,
Shawano, Wisconsin.

In your communication of April 1st you state that the
town of Belle Plaine, Shawano county, Wisconsin, has a
population, according to the 1910 United States Census, of
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1067; that there are located in this town three saloons known
as the Leonard, Johnson and Ford saloons, which have
operated since June 30, 1907, to the present time; that
another one, known as the Groskopf saloon, has operated
since July 1, 1914, and one known as the Cronce saloon, has
operated since August 21, 1915, under a license issued on
that date; that there has been no newspaper published in
the town of Belle Plaine since June 30, 1907; that every
year since their existence the Leonard, Johnson, Ford and
Groskopf saloons, through their proprietors, have duly made
application for license to sell • intoxicating liquors in said
town and filed the same with the town clerk; that during
each license year for the last five years the town clerk has
failed and neglected to post three copies of such application
in three conspicuous places in such town, as provided by
sec. 1548-2, but that the town board has always met at the
usual time and granted the' licenses, and that the saloons
were run under said licenses during said period of time;
that on August 7, 1915, the Cronce saloon, through its
proprietor, made due application for a license in a new lo
cation, and on August 21, 1915, a license was granted to him
by the town board, but without his application being posted
by the clerk.
You submit the following questions:
(1) Has the town board the legal right to grant the

Leonard, Johnson, Ford and Groskopf licenses?
(2) Does the fact that for a period of five years the town

clerk failed and neglected to post copies of the applications,
as provided in sec. 1548-2, invalidate the Leonard, Johnson
and Ford licenses so they are not entitled to rights which
they might have had by reason of being in the saloon busi
ness since prior to June 30, 1907, and does the same mistake
by the clerk invalidate the Groskopf license so that he is
not entitled to rights which he might have had by reason
of being in the saloon business prior to the 1915 amendment
to the so-called "Baker Law," changing the ratio from 250
to 500 inhabitants?

(3) Would the fact that the applicant may not have paid '
to the town clerk his fees for posting the copies of the applica
tions during the five years in which the clerk failed to post
them affect your opinion herein?
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It appears from your statement of facts that there are
only three saloons in existence at the present time which were
in existence June 30, 1907. This being true, none of the
saloons mentioned by you have any preference under the
so-called Baker Law, sec. loCod, Stats. It does not appear
from your statement of facts that there were more saloons
in existence June 30, 1907, in the town of Belle Plaine than
were permitted by the ratio limit of sec. 1565rf, namely, one to
every two hundred and fifty inhabitants or fraction thereof.
If there were not more saloons in existence on June 30,

1907, than provided by such ratio limit, then no preference
attached to any person or to any location and the town
board was at all times at liberty to grant licenses to persons
and places at their discretion, but the ratio of one saloon
to every two hundred and fifty population or fraction thereof
could not be exceeded.

But whether or not such is the case is not very material
because it does conclusively appear from your statement of
facts that if there were more saloons June 30, 1907, than pro
vided by the ratio limit provided in sec. 1565d, they have not
continued in business and do not exist at this time.

The purpose of the Baker Law was to limit the number of
saloons that might be licensed in any given municipality.
Where that ratio was already exceeded, it was then made
lawful to license all saloons then in existence. As soon,

however, as the saloons or persons then licensed dropped out
of the saloon business so as to bring the number within the
ratio limit, all preference concerning places or persons
entitled to a license disappeared, and the town board could
issue licenses to such persons and for such places as it saw
fit. State ex rel. Marvin v. Larson, 153 Wis. 488; Zodrow v.

State, 154 Wis. 551.
I can see no reason whatever for the contention that

the Groskopf saloon is entitled to any preference upon any
theory. The saloon was licensed July 1, 1914, for the first
time. It was not in existence June 30, 1907. It is not in
any sense protected by the terms of the Baker Law. That
law only protected persons in the saloon business or places
devoted to saloon purposes on June 30, 1907. The Groskopf
saloon, not being under license June 30, 1907, is not protected
at all by the terms of the Baker Law. That law, as amended



Opinions of Attorney-General 275

by ch. 453, Laws of 1915, restricts the number of saloons
that may be licensed in everj'^ community to one for each
five hundred inhabitants or fraction thereof, but provides
that in all towns where a greater number of licenses may have
been granted or issued and in force on or prior to the 30th
day of June, 1907, than would be permissible under the fore
going limitation, it shall be lawful, and the local authorities
are hereby authorized in their discretion, to grant and issue
licenses equal in number to those granted or issued and in
force on or prior to said last mentioned day.
You state that the population of the town of Belle Plaine,

according to the United States census for 1910, was 1067.
The town is, therefore, entitled to three saloons.

In my opinion only three saloons can be licensed in the
town and licenses for this number of saloons may be issued
to any person for any place in the discretion of the town
board. None of the saloons are entitled to any preference
under the provisions of sec. 1565d, and it is certain that the
Groskopf saloon is not entitled to such privilege.
The view I have taken of the situation makes it unneces

sary to consider whether the failure of the town clerk to
give notice of the applications for licenses invalidated such
licenses.

Education—Tuition—In computing the lime during which
a high school district is entitled to tuition under sec. 496/c.
deduction is not to be made for absence of pupil.

April 6, 1916.
Hon. C. p. Gary,

State Superintendent of Public Instruction.
In your communication of March 30th you ask for my

interpretation of sec. 496A', Stats., bearing upon the matter
of tuition of nonresident students who maj^ attend high
schools. You state that it appears in some high school com
munities the high school board counts the time from which
a pupil is enrolled in the high school to the time he with
draws as "attendance" without regard to the number of
days he may have been absent during that time, while others
take from the register the number of days the nonresident
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student was present and make their bill to the town or
village accordingly.

Sec. 496/r provides:

"Whenever persons, not residing in any free high school
district and having completed a course of study in Ihe school
district in which they reside, or one eqiiivalcnl thereto, and
herein provided, enter any free high school in Wisconsin,
or any free high school in another slate, which is nearer
to the home of such person than any free high school in
the state, offering a course of study equivalent to the course
of study in free high schools in Wisconsin, the free high
school board of that district shall be entitled and is hereby
authorized to charge a tuition fee for such pupils not to
exceed one dollar per week. On or before the lirst day of
•July in each year the secretary of the free high school board
shall make a sworn statement to the clerk of the city, town
>r village from which any person may have been admitted
to said free high school. Said statement shall set forth the
residence, name, age and date of entrance to such school
and the number'of months' attendance during the preceding
school year of each person so admitted from such city, town
or village; this statement shall show the amount of tuition
which, under the provisions of this act, the district is entitled
to receive for each person as having been a member of the
school from such city, town or village, and the aggregate
sum for tuition for all persons so admitted from each city,
town or village, which statement shall be filed as a claim
against the town, city or village where such person resides,
and allowed as other claims are allowed."

It is my opinion that the high school district is entitled to
tuition at a rate not to exceed one dollar per week during
the time the pupil is a bona fide member of the school, and
that, in computing the total amount of tuition due, con
sideration may not be taken of the number of days upon
which the pupil was absent from school. I can discover
nothing in sec. 496/f, or in any related statutes, disclosing
a legislative intent that the tuition shall be based upon the
days of actual attendance rather than upon the term or
period during whicn tne pupil is a member of the school.
There are a number of expressions in sec. 496/c which,

to my mind, indicate a contrary intention. For instance,
it is provided that the tuition fee shall not exceed one dollar
per week. The secretary of the free high school board shall
make a statement to the clerk of a city, town or village
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from which any person may have been admitted to said free
hign school, setting forth the residence, name, age and date
of entrance to such school and the number of months at
tendance during the preceding school year of such person so
admitted from such city, town or village. This statement
shall show the amount of tuition which the district is en

titled to receive for each person as having been a member of
the school from such city, town or village.

It may be conceded that there is a limit to the capacity
of every high school. When a pupil enters a high school, nis
oii her presence excludes the possibility of the entrance
of some other pupil into said high school. It is well known
that there are scattering days of absence in the attendance
of the great majority of pupils. Tneir occasional absence,
however, does not make it possible to fill their places with
other pupils. Having entered the school, their places are
reserved for them even while they are absent and should
they not occupy such places every day; it is due entirely
to their own necessities or volition. The room is lighted and
heated for them and teachers are provided for their instruc
tion. Notwithstanding the fact of their occasional absence,
they may, nevertheless, complete the year's course of study
and pass on into the higher grade. They are to all intents
and purposes members of the school throughout the year.
If the law contemplated that their tuition fee should be
computed upon the days of actual attendance, more appro
priate language should have been used to express such in
tention. The tuition fee should have been fixed at so much

per day of actual attendance or it should provide that the
tuition fee shall not be more than one dollar per week, a
week to consist of five days actual attendance at school.

It is quite clear to my mind that the high school district
is entitled to the tuition fee during the period the pupil is
a bona fide member of the school, which covers the time
commencing with the entrance of the pupil to the school
and ending with his or her withdrawal or graduation
therefrom.
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Corporaliuns—Securilies—Loans—A foreign corporation
which simply loans money in this slate under authority of
subsec. 2, sec. lllOb need not file an annual report with the
secretary of slate.

April 6, 1916.
Hon. John S. Donald,

Secretary of Stale.
In your communication of April 4th you state that the

Merchants Trust & Savings Bank, a foreign corporation,
which has qualified under ch. 26, Laws of 1915, has presented
for liling an annual report as required under sec. \77i3b,
Slats. You inquire wliether or not a foreign corporation
licensed in this manner is required to make such an annual
report.

By ch. 26, Laws of 1915, subsec. 2, sec. 1770f>, Stats., was
amended by adding thereto the following:

"Any foreign corporation, including any bank or trust
company, may, in its corporate name, and without being
licensed to do business in this slate, advance and loan money
therein, and take, acquii'c, hold and enforce notes, bonds,
mortgages or trust deeds given to represent or secure money
so loaned or advanced or for other lawful consideration,
and all such notes, bonds, mortgages or trust deeds which
lieretoforc have been or shall hereafter be taken, acciuired
or held by any such foreign corjioration shall be as valid
and enforceable as though it were an individual, and such
right of enforcement shall include the right to acquire the
mortgaged property upon foreclosure, or in virtue of the
provisions of the mortgage or trust deed, and to dispose of
the same; provided, however, that any such corporation
which shall hereafter transact in this state the business
above provided for shall first file with the secretary of state
a statement in writing by its president, secretaiy,Treasurer
or general manager that it constitutes the secretary of state
its attorney for the seivice of process as provided in para
graph (f) of subsection 3 of this section; and provided,
further, that except as regards the advancing and loaning
of money and the taking, acquiring, holding and enforcing
of securilies as above provided, nothing herein contained
shall be construed as authorizing any foreign corporation
to transact in this state the business of a bank or trust com
pany, or otherwise to exempt any foreign corporation (other
than the railroad, religious, charitable, and insurance cor
porations above specified) from the provisions of this section
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or other statutes of this state. Nothing in this section
contained shall aiTccl the rights of parties in any action
which may now be pending."

The Merchants Trust & Savings Bank, being a foreign
corporation, has complied with the requirements of the above
quoted provisions of the statute. You will note that said
corporation, however, has not and need not file its articles
of incorporation with the secretary of state under the above
provisions.
Under subsec. 3, sec. 1770i, a statement by the foreign

corporation must be filed, together with its articles of in
corporation; and, under subsec. 7, an annual report must be
tiled by every foreign corporation having filed with the
secretary of stale a copy of its charter or articles of incor
poration.
The Merchants Trust & Savings Bank has not filed its

articles of incorporation in the secretary of state's office and
therefore is not required to make an annual report. There
is nothing in the above provision of the statute which requires
it to do so. Your question is therefore answered in the
negative.

Criminal Law—Collection Agencies—A person not engaged
in collecting as a principal ]>usiness not required to give a
bond.

Aprilfi, 191G.

Stanley G. Dunwiddie,

District Attorney,

Janesville, Wis.

In your communication of April 3d you have directed my
attention to sec. 1747-150, Slats., which requires bonds to be
given by collection agencies.
You state that a young man who acts as secretary for a

business men's organization and keeps an office, the rent of
which is partially paid by such association, advertises for
bills to collect; that he is paid by the business men's associa
tion and the larger proportion of his income is from such
association; and you inquire whether, under such circum
stances, he is required to file a bond, or wiiether he comes
within the exception of subsec. 6, sec. 1747-150, which pro
vides as follows:
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"This section shall not apply to * * * any person, firm
or corporation not conducting or maintaining an onice for
the purpose of engaging principally in the business of col
lecting or receiving payment for another of any account,
bill or other indebtedness."

It appears from your statement of facts that the principal
business of the person in question is not the collecting of
bills, but of acting as secretary of the business men's organ
ization; that he has done the collecting simply as a side issue.
Under the circumstances I am constrained to hold that he

comes within the exception to this statute, and therefore
is not required to comply with said sec. 1747-150.

Public Health—Optornctry—A certificate granted by the
board of optometry to a person who had not been a resident
of this state for two years prior to August 3, 1915, upon a
practical examination only, was unauthorized, and should be
revoked and cancelled by the board.

April G, 1916.
C. D. Waugii, Secretary,

Wisconsin Board of Examiners in Optometry,
Milwaukee, Wis.

I have your communication of April 4th, in Avhich you
enclose alTidavit of J. J. Flansberg, and state that after the
board received said allidavit this man was allowed to take a

practical examination as provided by law; that he passed
said examination; but that now your action in allowing him
to take said examination is called in question on the ground
that he was not for two years immediately prior to the enact
ment of this law a resident of the state of Wisconsin as is

reciuired under subsec. 8, sec. 1435/'-35.

His affidavit states that he has been a resident of the

state since the 3d day of July, 1909, but not continuously.
In their aflidavit the two freeholders state that, to their
knowledge, he has been a resident of the state of Wisconsin
for more than eighteen months preceding the 3d of August,
1915, this being the day on which said law was enacted.

Said subsec. 8 provides:
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"Every person of at least twenty-one years of age, and
of good moral character, who at the time of the passage of
this act is engaged in the practice of optometry, as defined
in subsection 1 of this section, in this state, shall, within
six months after the passage of this act, file an affidavit in
proof thereof, together with the affidavit of two freeholders,
with the secretary of said board showing that he has been a
resident Of the state of Wisconsin for at least two years
.prior to the enactment of this act; and shall submit to an
examination before such board, such examination to be in
practical optics only. If such proof and examination are
satisfactory to the board, he shall be granted a certificate
of registration and examination."

The affidavit filed does not show that the applicant was
a resident of the state of Wisconsin for two years immediately
prior to the passage of the law. In fact it does not show
that he was a resident of the state at any time for a period
of two years. It simply says that he was a resident of this
state since July 3, 1909, but not continuously;' and the
affidavit of the freeholders shows him to have been a resident

for eighteen months preceding the 3d day of August, 1915.
This is not sufficient and is not in compliance with the law
in question. The board, therefore, should not have granted
him a practical examination under subsec. 8 of said act.
Even if he could show that he had been a resident of the

state of Wisconsin for a period of two years previous to
August 3, 1915, but not continuously, I do not believe that,
under this statute, this would be sufficient. "At least two
years prior to the enactment of this act" can only mean two
years continuously and immediately prior to the time the
law went into effect.

You also ask:

"Were we in error in allowing him to take the practical
examination, and, if so, what course shall we pursue now?
Can we return his examination fee and advise him that
he must stop practicing optometry here after July 1st, or
come for the, full technical examination?"

In answer will say that, if he will voluntarily give up his
certificate and take the full technical examination, that would
be the legal and proper way to dispose of the matter. If,
however, he refuses to give up his certificate, then I believe
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you should proceed under subsec. 15, sec. 1435/-35, which
provides:

"Said board shall have power to revoke any certificate
granted by them, if said certificate was obtained through
error or fraud, or if the recipient thereof shall be shown
to be grossly incompetent in the practice of optometry,
or if it be shown that the holder thereof has obtained, or
sought to obtain, money or any other thing of value by
false or fraudulent representation in the practice of opto-
metr>%" etc.

The certificate having been granted through error on your
part, you will have a right to revoke it. I do not believe
that you should refund hi§ examination fee, as the statute
does not require you to do so.

Insurance—Corporations—A corporation cannot act as
attorney in fact under sec. 1915m.

April 7, 1916.
Hon. M. J. Ci.f.arv,

Commissioner of Insurance.

Under date of April 5th you submitted the following for
an opinion:

"Under sec. 1915m, Stats, (ch. 210, Laws of 1913), may
a corporation act as attorney in fact for the subscribers?"

The attorney in fact designated in sec. 1915m, as enacted
in ch. 210, Laws of 191.3, in my opinion, must be an indi
vidual and cannot be a corporation. I believe this is clear
when we examine carefully the context of this statute.
Subsec. 2 provides that such contract may be executed by
the attorney, agent or other representative therein des
ignated attorney duly authorized and acting for such sub
scribers. Subsec. 3 provides that such subscribers so con
tracting among themselves or through their attorney may file
with the commissioner of insurance a declaration vei'ified by
the oath of such attorney. In subsec. 5 it is provided that
there shall be filed with the commissioner of insurance, by
such attorney, a statement under the oath of such attorney,
and that such attorney shall, and as often as the same shall
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be required, file with the commissioner of insurance a state
ment verified by his oath.
Under subsec. 2 a contract of course may be entered into

by a corporation as well as by an individual, but a corpora
tion cannot make an oath as this statute contemplates. I
think it is therefore clearly shown by the context of this
statute that only individuals who act as attorneys there
under can act as attorneys in fact for the subscribers.

Bridges and Highways—A highway to the shores of a lake
skirted by property owned by a club which refuses to permit
the public access to the lake must be laid as any other high
way.

April 7, 1916.

Conservation Commission of Wisconsin.

I have your letter of April 7th, in which you say that the
state owns an island in Coleman lake, town of Goodman,
Marinette county, and that said island is leased to Dr.
Campbell, of Florence. You further say that the Coleman
Lake Club owns or leases all the lands surrounding Ihe lake
and that the club refuses to permit Dr. Campbell to cross
their lands and he is thus prevented from reaching said
island and deprived of all use thereof. You wish to know
how to proceed to have a road built there.
You are advised that there is no special statute covering

this situation. The procedure is to make application in the
manner prescribed by statute to the supervisors of the town
in which the land is located to lay out a highway. In case
the supervisors refuse to grant the petition, a right of appeal
is provided by law. The statutes are sec. 1263, et seq.,
Wis. Stats.
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Eleclions—Newspapers — Publication of Notice—News
papers are entitled to compensation under sec. 4275 for pub
lishing notice of the election of delegates to the national
convention.

April 7, 1916.
Hon. John S. Donald,

Secretary of State.
I have your request, under date of April 7th, 1916, for

my opinion as to the compensation due to newspapers for
publishing the notice of election of delegates to the national
convention, which notice is required by sec. 5.22.
You state that such notice of the late election was con

solidated with the notice of the judicial election, and you
wish to know if the newspapers are entitled to any additional
compensation over what they would have received under

subd. (4,) sec. 6.22, had all reference to the election of
delegates been omitted from said consolidated notice; and,
if they are entitled to additional pay on account thereof, how
is such additional compensation to be determined?
The matter of compensation for publishing the notice

of the election of delegates to the national convention de
pends upon the following statutes:

"Section 5.22. (1) There shall be chosen at an election
held in each precinct of the state on the first Tuesday of
April in each year in which electors for president and vice
president of the United States are to be elected, delegates to
the national convention of each party, to nominate can
didates for president and vice president.
"(2) Except as herein otherwise provided, such elections

shall be noticed, held and conducted, and the results can
vassed and returned in the same manner that elections of
judges of the supreme and circuit courts are noticed, held
and conducted and the results canvassed and returned.
The expense incurred in the preparation for or conducting
such election shall be paid in the same manner and by the
same olTicers as in the case of said judicial elections."

"Section 8.01. The secretary of state shall give at least
twenty days' notice of all judicial elections; and if the elec
tion is for a county judge the notice shall be given in the
county in which the judge is to be elected; and if for a justice
of the supreme court in the slate at large."

"Section 8.05. Elections for justices of the supreme
court, circuit, county and municipal judges shall be notified,
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held and conducted and the results canvassed and returned
in the same manner as at general elections. The ballots
therefore shall be printed, furnished and distributed by the
county clerks at the expense of the county as other official
ballots are distributed."

"Section 6.21. (1) Before an election to fill any public office,
the county or city clerk of each county or city shall cause
to be published in at least two and in not more than four
newspapers published within the county or city the nomina
tions to office certified to or filed with him, which publica
tion shall be a facsimile of the official ballot."

"(b) The election notices of the city clerk and county
clerk for officers to be voted for in such city shall be issued
and published by them in one notice whenever the elections
to be noticed therein are to be held on the same day.
"(c) The cost of such joint notice shall be paid by such

city and county in proportion to the amount of space occu
pied." (Subd. Xl), sec. 6.21.)

Sec. 6.22 directs the county clerk to precede the general
election notice by a statement of the time and place of elec
tion, officers to be chosen and the names of the candidates
to be voted for. This is followed by information and in
structions to voters. Next a facsimile of the official ballot

is inserted. Subds.(4) and (5) of this section are as follows:

"(4) The compensation to be paid for all publications
pursuant to sections 6.21 and 6.22 shall be sixty cents per
square for weekly papers, and one dollar per square for
the first publication, and thirty-five cents per square for
each subsequent publication in daily papers, but in cities
of the third and fourth classes the total shall in no case
exceed the sum hereafter specified, to wit: For a general
election in weekly newspapers twenty-five dollars and in
daily newspapers fifty dollars; for a municipal election in
weekly newspapers fifty dollars; in daily newspapers, one
hundred dollars, which in each case shall cover all in
sertions required to be made; provided, that in cities of
the first class and in counties containing more than two
hundred thousand population the compensation for pub
lishing all said notices shall be at the rate of one dol
lar per square for the first insertion, and seventy-five
cents per square for the subsequent insertions. But nothing
herein shall be so construed to require the publication of a
separate notice to women voters at any election.
"(5) The word 'square' as used in this section shall be

construed to mean a space one inch in length of the column
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of the newspaper in which any such notice is published;
but any fraction of a square shall be paid for as a full square."

"Section 4275. The fees for publishing a legal notice,
when not otherwise specially provided by law, shall be not
more than sixty cents per folio for the first insertion and
thirty-live cents per folio for each insertion after the first."

"Section 4276. The six preceding sections and the term
legal notice as used therein embrace every summons, order,
citation, notice of sale or other notice and every other
advertisement of any description required to be published
by law or in pursuance of any law or of any order of any
court."

"Section 4971. (14) The word 'folio' whenever it occurs
shall be construed to mean one hundred words or figures."

I think it may be assumed that the legislature did not in
tend to impose upon the newspapers of the state the burden
of printing notice of election of delegates to the national
convention without making compensation therefor.

After a careful reading of those provisions of the statute,
I have reached the conclusion that subds. (4) and (5), sec.
G.22 do not cover the matter of compensation for the
publication of the notice of election of delegates to the
national convention. Although this information to the
voters may be upon the same paper and over the name or
signature of the secretary of state, it still remains true that
this notice is, in legal effect, separate and distinct from the
notice of the judicial election.
The fees to printers are to pay for composition work and

for space in the newspapers. These two notices could un
doubtedly have been printed in separate and distinct forms;

that they were consolidated cannot destroy the publisher's
right to some compensation, although it may affect the
amount of compensation. If the same production answers
for both notices,the consolidation has the effect of lessening
the space occupied and the work done, and, to that extent,
lessens the fees to which the publisher is entitled. Payment
for publication of the judicial election notice does not cover
the payment for publication of a notice of election of dele
gates. Pay for publishing this notice, in my opinion, is
provided for and controlled by sees. 4275, 4276, and subd.
(14), sec. 4971.
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The notice of election of delegates to the national con
vention is a "legal notice." It falls literally within the
definition found in sec. 4276; and the supreme court has
construed this language to apply to election notices. Bohan
u. Ozaukee Counti}, 88 Wis. 498.
In this connection I deem it proper to call attention to

the fact that the unit of measurement for determining the
fees due to a publisher, under sec. 4275, is dilTereiit than the
unit of measurement for determining the fees due under
subd. (4), sec. 6.22. Under the latter, the unit is a spec
ified amount of space. Under the former, the measure is 100
words or figures. Compensation for publishing the judicial
notice will be made in accordance with the number of
squares; whereas the compensation for publishing the notice
of the election of delegates to the national convention will
be determined by the number of folios.

Elections—A sample ballot is a defective ballot and should
not be counted.

An election board does not lose jurisdiction by adjourning
if it has not fully discharged its duty.

April 7, 1916.
C. H. WiegaNd,

Dislrici Attorney,
Eagle River, Wisconsin.

In your letter of April 5, 1916, you submit the following
statement of facts and questions:

"A and B were candidates for the office of chairman in
the town of Washington, this county, at the election neld
yesterday. The poll list at the close of the election showed
that thirty-one votes were cast. Upon counting the voles
cast for town officials there were found to be thirty official
ballots and one sample ballot in the box. Of the thirty
official ballots A and B each received fifteen and the sample
ballot was cast for A. The election board was composed
of the present chairman of the town (A) and two others
not candidates for office. The election board decided the
sample ballot to be defective and declared the vote to be a
tie. B read the section of the statutes covering the question
of deciding tie votes in town elections and offered to draw
lots. .4 refused to do so until he had conferred with me.
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The board had adjourned in the meanlime to meet at my
office this morning to obtain my opinion.
"I have advised the board that they had no right to

adjourn without determining the result of the election, and
that the sample ballot was a defective ballot and should
not be counted; that the election resulted in a tie and that
the said tie should have been disposed of before the board
adjourned last night, according to the provisions of sec.
lO.bO, Wis. Stats.
"I am informed by the two candidates that, if this matter

can be disposed of now by drawing lots and in case your
opinion is that the sample ballot is defective and should
not be counted, they will decide the matter in such manner
as you direct.
"Query: 1. Is this sample ballot defective and not to be

counted?

"2. Docs the election board lose jurisdiction of this matter
by reason of its having adjourned?
"3. Can the candidates now decide the matter by lot?"

In my opinion the first question was answered correctly by
you and by the election board. The sample ballot in ques
tion was anillega' ballot. The law very carefully prescribes
the manner of printing, distributing and marking of official
ballots, and equally explicitly prescribes under what cir
cumstances a nonofficial or sample ballot may be used.
The provisions regulating general elections apply, as far as
may be, to town elections and the general law provides that
ballots which are not provided by the clerk shall not be cast
or counted in any election. Subd. (2), sec. 6.25.
The conditions under which other ballots may be used

are specified in subd. (6), sec. 6.29, which reads as follows:

"If from any cause the ballots are not ready for distri
bution at any polling place, as provided by law, or if the
supply shall be exhausted before the polls are closed, facsimile
unofficial ballots may be used, but the voter using it must
hcforc- volint/ present it unmarked to tiie ballot clerks, have
their signatures or initials endorsed thereon and then he
shall prepare it for voting."

i

There are some irregularities which do not render a ballot
void or an election invalid. Sec. 6.75 provides:

"The person appearing satisfactorily to have received the
highest number of legal votes for any office shall be deemed
to have been duly elected to that office * * *. The legality
of such votes so appearing, failures to fully comply witii
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the law respecting noticing or conducting the election or
canvassing or returning the vote shall be disregarded."

It is to be observed that this section refers to legal votes
and that the irregularities which are not fatal relate to the
notice and the conduct of the election and the canvass and

return of the vote. The sample ballot cast at your election
does not fall within any of these classifications, and by a fa
miliar rule of construction should be held to be an irregularity
which renders such ballot absolutely void.
The dominant idea of the xVusLralian ballot is secrecy.

The purpose of the law is to permit every elector to vote his
choice free from coercion or undue influence. The sample-
ballot cast at your election may have been, and I think
probably was, prepared by some interested person and then
handed to the voter who cast it. This arrangement en
abled the interested person or party-worker to know how
this elector voted. The ballot was not secret. To recognize
such a ballot as valid would tend to defeat the main purpose
of the law.

The course pursued did more than enable tiie worker to
know how the elector voted. In all probaiiility an official
ballot was handed to this elector when he entered the ballot

ing place. This official ballot he was enabled to retain
through voting the facsimile unoflicial ballot. Thus, an
official ballot bearing the initials of the ballot clerks got
outside the polling place and beyond the control of the elec
tion officers. That particular ballot could then be marked
by a party worker, delivered to an elector who could I hen
enter the balloting place, receive an official ballot, vote the
one previously marked for him and then deliver to the party-
worker the official ballot which has just been received from
the ballot clerks. Thus, an endless (drain of marked ballots
could be made and this would enable the purchaser or coi-
rupter of electors to know that the votes which he had bar
gained for were actually being delivered. There could be as
many such chains as there were official ballots al large. II
would be impossible for election oflicers to detect such a fraud
once the means of its accomplishment were obtained. I feel
very certain that said ballot was utterly void and was
properly rejected.

16—10
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As lo your second question I am of the opinion that the
election board did not lose jurisdiction in this matter by its
adjournmenL
While it is true that the staLule evidently intends that the

decision or election shall be determined by lot immediately
following the canvassing of the vote and before adjourn
ment by the board of canvassers, still the statute does not
explicitly say that it must be done at that time. The one
imperative duty imposed by sec. 10.00, in this regard, is
that:

"If two or more shall receive the greatest and an equal
number of votes for the same ofTice the inspectors of election
shall determine the choice by lot, which lots shall be drawn
by the persons receiving the equal number of voles."

This duty remains until it is performed. If unreasonably
delayed performance of the duty may be compelled by a
proper action in court.

"In general where a statute requires an official act to be
done by a given day for a public purpose it must be con
strued as merely directory in regard to the time. Accordingly
it is uniformly held that a statute requiring an officer or
board to certify the result of an election or in any way to
make known the results or to issue a commission on or before
a given day or without a given number of days after the
election is directory and not mandatory. Such acts are valid
though performed after the expiration of the time. This
doctrine has been uniformly maintained by the courts and
nothing is better settled." McCrary on Elections, sec. 282.

The election board will not have performed its duly until
it has decided this election by choice in the manner prescribed
by the statute, and it may be compelled by mandamus to
reassemble and perform this duty. 15 Cyc. 383, 384.

I am of the opinion that the election is still to be decided
by lot and that the election board should meet, giving notice
to A and B of the time and place of meeting, and at such
meeting decide the matter in the manner indicated in sec.
10.60.

The foregoing, I judge, is a sufficient answer to your third
question.
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Taxation—Inheritance Tax—University—VroxieTiy de
vised to the university of Wisconsin located in the state of
South Dakota is subject to an inheritance tax under the
laws of that state.

April 10, 1916.

Board of Regents of University.

By letter of March 16, 1916, of Messrs. Kelsey & Cady,
attorneys for the Estate of J. S. Tripp, I am informed that
the state of South Dakota is about to levy an inheritance
or legacy tax of some $30,000 upon that part of said estate
which consists of notes secured by mortgages on real estate
situate in South Dakota; that such a tax, if collected, will
fall entirely upon the portion of the estate going to the Uni
versity under the will of J. S. Tripp, deceased; and that you
have asked said attorneys to refer to me the question of the
liability of said estate and of the university of Wisconsin to
such tax.

The Inheritance Tax Law of South Dakota, in effect at
the time o'f the death of Mr. Tripp, is ch. 217, Laws of 1915.
Sec. 1 of this chapter declares that:

"A tax shall be and is hereby imposed upon any transfer
of property * ♦ ♦ to any person, association or corporation,
except county, town or municipal corporation within the
state, for strictly county, town or municipal purposes in
the following cases:

*'("2) When a transfer is by will or intestate law, of prop
erty within the state or within its jurisdiction and the
decedent was a nonresident of the state at the time of his
death."

Mr. Tripp at the time of his death was a resident of the
state of Wisconsin, and the above quoted statute applies to
the property he willed to the university of Wisconsin, if
that property was then within the state of South Dakota or
within its jurisdiction.
A similar question was decided in State ex ret. Graff v.

Probate Court of St. Louis County^ 150 N. W. 1094. It was
there held that debts due a decedent at the time of his death
are property, within the meaning of succession and inheri
tance tax laws; that its situs is the domicile of the debtor;
and that, as such property is within the state where the debt-
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or resides and within its jurisdiction, it may be subjected to
a transfer or inheritance tax.

The supreme court of the United States had previously
held to the same effect in Blacksione v. Miller, 188 U. S. 189.
The same rule has been laid down in other jurisdictions, and
a learned writer on the subject states that there is no doubt
of the constitutionality of this manner of taxation. Ross
on Inheritance Tax, sec. 172.

Tiiough I do not find that this precise point has been
passed on by the supreme court of South Dakota, it is highly
probable that the tax, as a general proposition, will be sus
tained there. It is significant that our statute has the
same provision and is being enforced in favor of the state of
Wisconsin.

It has been suggested that, in view of the fact that the
legatee is the university of Wisconsin and, in some sense, the
state itself, the legacy might thereby be exempted from a
tax imposed by another state.
In re McKennon^s Estate, 130 N. W. 33, the supreme court

of South Dakota held that a gift to the city of Sioux Falls
of a tract of land to be used as a public park for the benefit of
the public, was subject to the inheritance tax. It is highly
probable, in fact I deem it certain, that this court would
hold the legacy now under consideration subject to the In
heritance Tax Law of South Dakota. Nor would relief be
obtained by appeal to the United States supreme court,
for that tribunal held, in State v. Perkins, 163 U. S. 625, that
a bequest to the United States was subject to such a tax im
posed by the state in which the property was situated. And
it held in Snyder v. Bettman, 190 U. S. 249, that a legacy to a
state or political subdivision thereof was subject to the
United States Inheritance Tax Law. Indeed it may be
said to be the general rule that, unless the legatee is expressly
exempted, it is wholly immaterial who or what the legatee
may be. All legacies may be subjected to this tax without
any exception.

I am of the opinion that it would be futile to attempt to
defeat this tax; that the sole question for consideration is the
determination of the correct amount due under the law and
the facts.
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Elections—Intoxicating Liquors—A ballot placed in the
wrong ballot box by the mistake of the election insjjcctors
should be counted on the proposition to which it relates.
There is no procedure by which a citizen or taxpayer may

challenge the result of an election on the license question
as certified by the election inspectors.

April 11, 1916.
W. G. IIaddow,

District Attorney,
Ellsworth, Wis.

In your communication of the 8th inst. you say:

"In the village of Spring Valley this county, at tne recent
election, at the close of the polls the inspectors proceeded
to open the ballot box containing the ballots on tne question
of license. They found therein 220 ballots cast on the propo
sition. It appeared by the poll list that 222 votes had been
cast upon the proposition. The inspectors then opened the
ballots and found and announced the following result: one
blank ballot, 109 ballots against license and 110 for license.
They then proceeded to open the ballot box on the election
of village officers and found therein two ballots against
license, and they then announced the result of the election to
be as follows; one blank, 111 dry and 110 wet. They then
proceeded to open and count the ballots on tlie election
of judicial officers and they found folded within one ballot
on the election of judicial ofliccrs one ballot for license, mak
ing 223 ballots on the proposition. The inspectors then put
the 223 ballots all back in the ballot box and had one of
their number select one ballot at random and it was destroyed.
The ballots were then again counted and the result found
and announced as follows: one blank, 110 against license
and 111 for license. This result was certified by them to
be correct.
"A number of the citizens of Spring Valley have asked me

the following questions: Did the inspectors properly per
form their duties? If they did not, can they be compelled
by mandamus proceedings, a citizen and taxpayer of Spring
Valley i)eing the relator, to re-canvass the ballots and certify
the result? Is the county of Pierce interested, making it
the duty of the district attorney to take up the matter? If
nothing can be done by mandamus proceedings, is there
any other proceeding that can be had in the matter?"

Sec. 1565a provides for the holding of an election in any
town, village or city upon the question "whether or not
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any person shall be licensed to deal or IrafTic in any spir
ituous, malt or intoxicating liquors or drinks as a beverage."

Sec. 15656 provides in part:

"If a majority of the ballots cast upon such question
be against license then it shall be unlawful for any person
to vend, sell, deal or traffic in any spirituous, malt or in
toxicating liquors or drinks in any quantity whatever in
the town, village or city so voting against license; and any
license granted' or issued therein, so long as the result of
such election shall remain unrevcrscd by another election
held for the same purpose, shall be void. But if a majority
of the ballots so cast shall be for license it shall be lawful
for the town board, village trustees or common council, as
the case may 1)0, to grant license for the sale of such liquors
or drinks as provided in this chapter."

It is the ruling of this department that in order to change
a municipality from "wet" to "dry" territory, or vice versa,
a majority of the votes cast upon that subject is required.
Unless a majority of the ballots cast upon that subject favors
the change, the status of the village with reference to being
wet or dry remains unchanged. IV Op. Atty. Gen., page 528.

In determining the total number of ballots cast upon
tills question blank ballots should not be counted in deter
mining the total number so cast. "To be counted as a vote
the ballot must express intelligently the choice of the voter
upon the matter to be voted on." Stale ex rel. Holden v.
Ticrney, 23 Wis. 434; Murdoch v. Strange, 99 Md. 89,57
Atl. 628; Rushvillc Gas Co. v. City of Riishville, 6 L. R. A.
(Ind.) 315; Hopkins v. City of Duluth, 83 N. W. 536; Dayton
V. City of St. Paul, 22 Minn. 400.

"It is a rule well grounded in justice and reason and well
established by authority and precedent that the voter shall
not be deprived of his rights as an elector either by fraud
or the mistake of the election officers if it is possible to pre
vent it. The voters shall not be deprived of their ballots
by the mistake or fraud of the inspectors in putting their
ballots in the wrong box." State ex rel. Van Ryn v. Horan,
85 Wis. 94.

The ballot list showing that 222 votes had been cast upon
the license question and only 220 ballots having been found
in the license ballot box it became quite evident that two
votes on the license question had not been deposited in the
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proper box, and when the two votes were found in the ballot
box containing the ballots for village officers it would seem
that the election officers very properly counted such ballots
upon the license question. Up to this point I think the ac
tion of the election officers was entirely regular and proper.

It appears, however, that upon counting the judicial
ballots they found folded up within a judicial ballot a ballot
on the license question. This made 223 ballots on the license
question, which did not tally with the poll list kept on that
proposition. It is quite apparent that this ballot was not
placed in the wrong box by the fault of the election inspectors.
It was placed in the wrong box by the fault of the voter.
Whether he acted innocently or fraudulently seems difficult
to determine. It may be that the license ballot was folded up
with the judicial ballot because of mistake or ignorance on
the part of the voter. It is also possible that this same
voter caused to be deposited a regular license ballot in the
license ballot box and fraudulently folded a ballot on the
license question into his ballot for judicial officers.

It will be observed that the rule of law above quoted goes
only so far as may be necessary to protect the voter from
the fraud or mistake of the election officers. It does not
protect him from his own fraud or mistake. If he expects to
have his preference registered upon this question it is neces
sary that he perform his part. In order to vote upon the
license question it is necessary that he deliver to the election
officers a separate ballot upon that question to be deposited
by them in the license ballot box. If he folds the ballot in
with another ballot where it cannot be seen by the election
officers he has failed to do his part and he cannot complain
if he be deprived of his vote because he has not taken the
proper steps to enable his ballot on this question to be
counted.

Furthermore, it is laid down in McCrary on Elections
that while a voter is not to be deprived of his vote through
the fraud or mistake of election inspectors in depositing the
vote in the wrong ballot box, nevertheless the burden is on
him claiming the benefit of the vote to show that it was
honestly cast, and that its presence in the wrong ballot box
was due to the fraud or mistake of the election inspectors
and not to his own dereliction.
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Just what a court would say about this circumstance is
difRcult to predict. It seems quite clear to me, however,
that if there were a way to bring about a judicial review of
the certificate of the election officers as to the result of the

election upon this question any person interested therein
would be justified in instituting the necessary proceedings to
secure such a review.

In two opinions rendered to Alexander Wiley, district at
torney of Chippewa county, under dates of April 16 and
April 29, 1914, I had occasion to consider quite exhaustively
the question of whether there was, in this state, any method
by which a review of the certificate of the election officers
upon this question could be had in the courts, and was
forced to the conclusion that there is no method, in this

state, l)y which such certificate can be questioned or reviewed
by the courts at the suit of a citizen, taxpayer or any other
person, citing Nast v. Eden, 89 Whs. 610; Oligmj v. New
Richmond, 141 Wis. 547, as well as many authorities from

other jurisdictions.
I  also know that since those opinions were rendered

numerous attorneys interested in the testing of similar ques
tions have made vain and futile searches for some procedure
by whicfii a judicial review might be secured at the suit of a
citizen or taxpayer, but up to this time the industry of many
lawyers has been unable to point the way for such a review.

In view of this fact, it seems unnecessary for me to express
any opinion as to whether the ballot found folded in a

judicial ticket in the judicial ballot box was properly or
improperly counted by the election inspectors. Their de
cision in this matter must stand. An expression of opinion
from me would not change the result. Neither am I able
to point out a way by which the propriety of their proceed
ings may be tested. It is better, therefore, that nothing
should be said herein that would in any manner impugn or
cast reflection upon the motives of the election board. It
must be remembered that they were called upon to decide
this question without the opportunity of personal research
or the securing of counsel. It may be that they erred, but
whether they did or not their decision in the matter is final.
What has already been stated makes it unnecessary to

answer your question as to the duty of the district attorney
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in such matter. 1 may suggest, however, that a situation of
this kind should arouse the interest of the district attorney
of any county. He should know whether a given munici
pality within his county has the lawful right to license saloons
therein. If saloons be unlawfully licensed anywhere within
his county it is his duty to prosecute the licensees for viola
tion of the excise laws of the state. Whenever a matter of

this kind is brought to his attention, it plainly is his duty to
do everything that may be necessary to advise himself as to
whether the proper local officers possess the power to grant
licenses to saloons within their respective municipalities.

Building and Loan Associaiions—Bonds—The bond re
quired by ch. 100, Laws of 1915, supplants the bond re
quired by sec. 2014-1 Im before the enactment of said chap
ter, and, upon the filing of such new bond, liability on the
old bond ceases.

April 11, 1916.

Hon. a. E. Kuolt,

• Commissioner of Banking.
On March 27, 1916, you submitted a letter from which

I quote the following, and you ask my opinion on the matter
therein presented:

"If you will kindly refer to Ihe old slaluLory form of
bond, you will find that it docs not state when the liability
commences or when it ends. In case we file a new bond this
year to succeed a former bond of that kind, there is a de
cided ([ueslioii in my mind as to whether the surety com
pany could not be held under both bonds. To explain more
fully, if the previous bond was SoOOO and the present bond
is SoOOO, there is a question in the writer's mind as to whether
or not the surety company on the risk could not be held for a
total of S10,00(), even if the act for which the claim is made
occurred during the period covered by the new^ bond just
executed. I realize, of course, that the full liability exists
under the old bond for all acts which took place during the
lime the bond was in force, but my feeling is that the lia
bility under the old bond should terminate when the new
bond, which was executed this year, went into effect. We
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seem lo have no legal release from liability however, under
the old bond, and, inasmuch as it does not state definitely
the term for which it was executed, it could really go on
forever as to future liability unless the state banking de
partment or the building and loan association furnishes
releases or passes proper resolutions relieving the surety
company from such liability."

In reply would say that before sec. 2014-1 Im was amended
by ch. 100, Laws of 1915, all the bonds in question were
required to be executed annually. Therefore, any bonds so
issued would expire within one year.
Ch. 100, Laws of 1915, amended the old law regarding

building and loan association bonds. It provided, in part,
that sees. 2014-llf, 2014-llm and seven other sections,
relating to the same matter, "be amended lo read." Then
follows the new form of bond.

It is very evident that this new form of bond is designed
to supplant the old form. The amendment could not inter
fere with or invalidate any existing bond of the old form
then in force. A bond is a contract for which the obligor
has paid a certain consideration. He is entitled to the use
of the bond for the year so paid for.
At the expiration of the old bond the new bond in the new

form is to be issued to take its place. That constitutes the
renewal contemplated in sec. 2014-11/n. Ch. ICQ, Laws of
1915, amends the various sections, including the form of
bond in sec. 2014-11/. The old law and the old bond became,
on the expiration of the old bond, the new law and the new
bond. The new form is substituted for the old. The new

bond is the only one the obligor is paying for and it is the
only one in force, and the amended law governs it. It is a
substitute for the old one.
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Public Officers—Deputies—In the absence of statutory
authorization, a public officer may appoint a deputy who
may perform purely ministerial acts, but not acts involving
discretion.

April 11, 1916.

Railroad Commission of Wisconsin.

On March 24, 1916, you submitted the following question:

"In connection with accounting installations there fre
quently arises a question which I have always avoided
heretofore. In connection with the Whitewater water works
installation, the question is put to us squarely, for considera
tion. The question is:
"In cities operating under the General Charter Law, can

the city treasurer delegate the performance of his duties to a
deputy? If so, under what sections of the statute?
"In cities under special charter, or in villages or towns,

can the treasurer delegate the performance of his duties to
a deputy? If so, under what section of the statute?"

Ch. 227, Laws of 1885, containing the city charter of
Whitewater, contains no express provision for the appoint
ment of a deputy city treasurer, nor is there any express
authority in the general statute for such appointment.

Sec. 925-43, Stats., relates to treasurers of municipalities.
There is no provision in this section providing for the ap
pointment of a deputy.
At common law, an officer, as a general rule, could ap

point a deputy. Mechem's Public Officers, sec. 560; Abrams
V. Ervin, 9 la. 87; Page v. Hardin, 47 Ky. 648; Swan v. In-
dianoZa, 121 N. W. 547.

It is also a general rule that a deputy may, unless re
stricted by necessary implication of some statute, perform
any purely ministerial duty which may be performed by his
chief. Small v. Field, 102 Mo. 104.

There is, however, the general rule that acts involving the
exercise of judgment and discretion cannot be delegated to a
deputy. It has been held that auditing of accounts by the
secretary of state involved discretion and the exercise of
judgment and could not be delegated to another. State ex
ret. Crawford v. Hastings, 10 Wis. 525.
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It has also been held that a sale of land for taxes by a
county treasurer could not be delegated lo another. Hale
V. Collins, 117 Mich. (517, 76 N. W. 72.

It was held in Moore v. Wilson, 84 Kan. 745, that the duties
of comptroller could not be delegated to a deputy without
legislative authority because it involved the exercise of dis
cretion.

Sec. 925-41, Wis. Stats., expressly provides for the ap
pointment of a deputy by the citj' clerk. There is no corres
ponding provision in sec. 925-43, which relates to treasurers.
It is, therefore, quite clearly settled that any ofTice which
involves the exercise of discretion or judgment cannot be
delegated. The office of treasurer, where no discretionary
functions are given by charter or otherwise, is purely a
ministerial office and involves the performing of ministerial
acts only. It is, therefore, my opinion that in cities operat
ing under general charter or under special charier the treas
urer may appoint a deputy to perform any of the ordinary
ministerial acts of his office. If, however, there be any dis
cretionary functions added to the office of treasurer by city
charter or otlierwise, such acts could be performed only by
the treasurer.

Indigent, Insane, elc.—Cowls—Charitable and Penal In-
sl it III ions—No person other than the judge of a court of
record can commit a person to the pooj house.

Superintendent of the poorhouse may pursue and retake a
person escaping therefrom.

April 11, 1916.
William W. Storms,

Distticl Ailorneij,
Racine, Wisconsin;

In your inquiry of March 25th, among other things, you
state:

" I he pertinent question of this inquiry is, what is the
proper and legal method of committing a person to the
county poorhouse of this county, having in view sec. 1513,
Stats.? Furthei-more, have the superintendents of the poor
of this county the power to make such a commitment? What
powers arc such superintendents of the poor obliged to ex-
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ercise, and with wlial powers are they clothed? lias the
county board of supei*visors power to appoint superintendents
of the poor, such as referred to herein, if the county is not
governed i)y the county system of caring for its poor? None
of these inquiries relate to poor and indigent persons who
have a legal settlement outside of Racine county and who
are cared for under the provisions of sec. 1512, Stats. Is
there any other legal method of committing persons to the
county poorhouse except under sec. 1513, Stats., by the
judge of a court of record?
"Furthermore, when persons are legally committed to

the county poorhouse, what control or power of detention
is vested in the keeper of the county poorhouse? In other
words, if such a person escape from the control of the
county poorhouse and farm, has the superintendent the
right to apprehend such person and forcibly return him
to his custody? Is it his duty so to do?"

From the statement of facts that you give, in addition to
your inquiry, it is quite apparent that there has developed
in your county an extra-legal situation. Ch. 63, Stats.,

relative to the support of the poor, contemplates the estab
lishing of either one of two systems for the support of the
poor, cither tlie township system or county system. There
is no provision for a "mixed" system, such as you state is in
vogue in your county. You set forth in your statement of
facts:

"The poor and indigent persons are cared for by the
superintendents of the poor and the cost thereof is charged
to the municipality in which such poor person has a legal
settlement. In some cases the supervisors in each town care
for poor persons in their own town."

Sec. 1513, Stats., provides how persons are to be committed
to the county poorhouse. There is no power of commitment
given to any superintendent of the poor anwhere in the
statutes. The judge of a court of record is the only person
who has power to commit persons to the poorhouse. The
superintendents of the poor have the power to supervise
and generally superintend the care of the poor in their
county as given to them by sec. 1522, Stats.

Sec. 1519 provides for the adoption of the county system
of caring for the poor.

Sec. 1520 provides that, whenever the distinction between
county poor and town poor shall have been abolished, the
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county board may then elect superintendents of the poor.
Until the adoption of the county system, the county board
has no jurisdiction over the poor.
The term "committed" means that a person is sent to the

proper place of detention, there to be held in custody until
discharged according to law. 8 Cyc. 336.
"Custody" implies physical force sufTicient to restrain the

prisoner from going at large. Wilkes v. Slaughtery 10 N. C.
211, 216.

In an analogous case involving the escape of an insane
patient from the state hospital for the insane, 1 gave an
opinion to the state board of control under date of July 3,
1915, (Vol. IV Op. Atty. Gen. p. 580), from which I quote
the following;

"And it must be held that in case an insane person elTects
an escape, it is the duty of the proper authorities to make
every effort to recapture and regain his custody and control."

It is my opinion, therefore, that, if a person is legally
committed to the county poorhouse, the custodian of the
poorhouse is charged with the duty of caring for the person
so committed. If he escape, it is the duty of the custodian
to apprehend and return such inmate.

Jndigcniy Insane, etc.—Public Officers—County judges have
jurisdiclion and control of proceedings for rccxamination of
persons committed to state hospitals and the superintendent
of the hospital cannot retake such person where he thinks
such proceedings are unduly delayed.

April 13, 1916.
State Board of Control.

In your letter of the 11th inst. you state that on February
23, 1916, a female patient confined in the northern hospital
for the insane, from Ozaukee county, was delivered to the
sheriff of said Ozaukee county on an order for rccxamination
and rehearing by the county judge of said county; that the
hearing was to be held on the 24th day of February, 1916,
at nine o'clock in the forenoon; that it appears that no action
has been taken in said matter and that no notice has been
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received by the superintendent of the said hospital from
the said judge as to what disposition has been made of the
patient.
You further state that said patient is an epileptic, is

dangerous, is of child-bearing age, is still under commitment
to the northern hospital, has not been paroled and that she
is at large on said order for reexamination and rehearing
made by said county judge; that the superintendent of said
asylum had refused to parole said patient because she was
not in fit condition to be paroled.
You wish to know what should be done by your board or

by the superintendent of said northern hospital in this case,
and what authority, if any, the superintendent of said
hospital has, under said commitment, to have the patient
returned to said hospital, and, if he has no authority, you
wish to know what entry should be made upon his records to
show the disposition of said patient.

Jurisdiction over insane persons is vested in the judges of
the several county courts of this state by sec. 585. The per
son named in your letter was evidently at some time com
mitted to said hospital for the insane by the county judge of
Ozaukee county, and a commitment was duly issued and
delivered to said superintendent and constitutes the au
thority by which said superintendent detained said patient.

Sec. 587 provides the means by which any person who has
been adjudged insane by any court,

"may, on his own verified petition or that of his guardian or
some relative or friend, have a retrial or reexamination of the
question whether such person is sane or insane before the
judge of the circuit court or county court or any other court
of record of the county in which such person resides or in
which he was so adjudged to be insane."

Undoubtedly such a petition was filed with the county
judge of Ozaukee county and he, thereupon, was in duty
bound to appoint two physicians, of the qualifications pre
scribed by law, to examine said insane person, and also to
fix a time and place for such examination, and to cause
reasonable notice thereof to be given to the guardian of
such insane person to be examined; and also to the super
intendent of the hospital in which such person is being de
tained.
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The procedure under said see." 587 also provides for a trial
by jury, as in justices' courts. The person examined is
entitled to have present at said trial her counsel, relatives,
immediate friends, general guardian and witnesses. The
procedure contemplated by this statute may, and very fre
quently does, result in frequent adjournments and delays
for one cause or another. A judge of such a court may also,
under authority of sec. 586, order under investigation for
a reasonable time, for proper medical observation, the person
whose sanity is on trial in order to determine the necessity
of recommitting her to the hospital, and, in the meantime,
may commit her to the care and custody of such persons as
he may designate.
The county judge has exclusive control over the proceed

ings of his own court and I see no way in which the board
of control or the superintendent of the northern hospital may
appear and object or take exception to his procedure in this
instance. The judge certainly has authority, without a jury,
to inquire into her sanity, and may take such time as he
chooses in arriving at a determination. No one can deny
him the right of discharging her as sane, and I question
whether the superintendent of the hospital could take excep
tion to such a determination of the court or appeal from such
decision.

It is my opinion, therefore, that the commitment under
which she was originally committed is suspended by reason
of said proceedings, and that neither the board of control
nor the superintendent of said northern hospital has any
right to interfere with the personal liberty of said patient
during the proceedings pending before said court. The only
proper entry for the superintendent to make at this time
upon his record is that she has been ordered removed from
the hospital for the purpose of a reexamination or retrial.
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Corporations—Insurance—Casualty Company—A corpora
tion cannot be organized under ch. 86 to become surety on
bonds. Such a company must be organized as an insurance
corporation.

April 13, 1916.
Hon. John S. Donald,

Secretary of State.
'  In your letter of the 12th you enclose copy of amendment
to the articles of incorporation of the Twohy-Eimon Mer
cantile Company and ask whether or not the provision for a
purpose to act as surety or guarantor complies with the re
quirement of the statutes.
The amendment is as to the business and purposes of the

corporation and is very broad and general in its scope,
including the dealing in groceries, manufacture, sale and
exchange of goods, wares, merchandise and commodities
either as principal, agent, factor or broker; the leasing, pur
chasing, holding, improving, insuring and mortgaging of
property; the buying, owning, selling, assigning, leasing,
mortgaging, etc., of letters patent, trade-marks and trade
names, the loaning of money, the purchasing, holding and
dealing in shares of its own capital stock and shares of the
capital stock of other corporations, and the notes, bonds and
other obligations, business and good will of any person, firm,
association or corporation, followed by the provision to
which you call my attention, which reads as follows:

"To become surety or guarantor for the performance of
any agreement, contract or obligation of any person, finn
or corporation."

It is very evident that this is a corporation organized under
the provisions of sec. 1771, Stats., which authorizes the
forming of corporations for a large number of enumerated
purposes, the last paragraph of said section reading in part
as follows:

"Or for any lawful business or purpose whatever, whether
similar to the purposes herein mentioned or not, except the
business of banking, insurance (other than title insurance),
building or operating public railroads or plank or turnpike
roads or other cases otherwise specially provided for."
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The business of becoming surety or guarantor is not in
cluded among the enumerated purposes of corporations that
may be organized under this section.

Sec. 1897, Stats., provides that an insurance corporation
may be formed for the purposes therein specified, among
which are the following:

"(7) Fidelity insurance.—Against the loss from the
defaults of persons in positions of trust, public or private,
and to guarantee the performance of contracts and obliga
tions other than that of insurance.

#  *

"(9) Credit Insurance.—Against loss from the failure of
persons indebted to the assured to meet their liabilities,
including the insurance or guarantee of depositors or deposits
in banks or trust compames."

In my opinion the particular purpose to which you call
my attention cannot be combined with the other purposes
for which this corporation has been organized. Becoming
surety or guarantor for the performance of any agreement,
contract or obligation of any person, firm or corporation,
when done by a corporation, can only be done by one organ
ized under the provisions relating to insurance corporations
found in ch. 89, Stats. This is not such a corporation.

Dairy and Food—Public Health—It is an offense under
sec. 4601fla to sell unpasteurized milk in bottles containing
the word "pasteurized" blown in the bottle.

April 13, 1916.

Hon. George J. Weigle,

Dairy and Food Commissioner.
In your letter of the 10th you say that upon investigating

the sale of milk in bottles you find the general practice of
delivering unpasteurized milk in bottles bearing a state
ment as follows: "This bottle filled and its contents pas
teurized by Dairy Co. of that this
appears to you to be a plain violation of sec. 4601aa, which
relates to the false branding of articles of food, especially
in the first subdivision of that section; that you do not hold
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that the milk is'necessarily in package form nor that it is
necessary that the milk be in package form to have subd.
(1), sec. 4601aa apply.
You call my attention to an opinion given your prede

cessor, Hon. J. Q. Emery, on July 29, 1914, relating to the
branding of milk bottles, and say that it was apparently
held that sec. 1666a covered the sale of milk or cream in

bottles and that it takes precedence over sec. 460laa; that
it seems to you the object of sec. 1666a is to require the
marking of milk and cream bottles that they may be used
as standard measures and that they are so used.
You ask if, with these two sections, you can proceed

under sec. 460laa to force the discontinuance of the practice
of selling unpasteurized or raw milk in bottles which are
labeled "pasteurized," or in bottles which bear any state
ment, design or device regarding the article or ingredients
or substances contained therein which may be false or mis
leading in any particular.

Sec. 4601aa prohibits the misbranding of any article of
food within the meaning of sec. 4600, Stats., and provides
that the term "misbranded" as used therein shall apply:

"(1) To articles of food, or articles which enter into the
composition of food,, which, or the package or label of which
shall bear any statement, design or device regarding such
article or the ingredients or substances contained therein
which shall be false or misleading in any particular."

Under sec. 4600, Stats., the term "food" as used therein
includes all articles used for food or drink. This very clearly
would include milk. The statement to which you call my
attention, indicating that the milk contained in the bottle
has been pasteurized, where, in fact, it has not been pasteur
ized, is a false and misleading statement. Here, then, would
seem to be a case coming clearly within the provisions of
sec. 460laa, unless there be some other provision of statute
conflicting therewith and which controls. The opinion to
which you call my attention, given to Hon. J. Q. Emery,
states as a final conclusion the following:

"Applying the well-known rule of construction that, where
there is a conflict between the terms of a special statute and
those of a general statute, the terms of the special statute
shall prevail, it is my opinion that the provisions contained
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in sec. 4601aa, as amended, do not apply to the sale of milk
and cream in bottles, but that such sales are governed by
the provisions of sec. KiOOa."

This is a broad statement and if it can be taken literally
would be holding that the provisions of sec. 4601aa do not
apply to the sale of milk or cream in bottles. That statement,
however, must be taken in connection with the particular
question that was being considered. The following statement
from that opinion shows the question that was before me
at that time:

"You state that it has been your understanding that sec.
l()66a, Stats., is a specific law relating to the sale of milk in
bottles and that no further requirements as to labeling are
made by the laws of the state. You ask my opinion upon
this malter.
"Sec. 1666«, Stats., provides what shall be standard bottles

for the sale of milk and cream, and provides that such bottles
shall have clearly blown or othcivvise permanently marked in
Ine side of the bottle the capacity of the bottle and the word
'sealed', and in the side or bottom of the bottle the name,
initials or trade-mark of the manufacturer, and a designating
number to be furnished by the slate superintendent of
weights and measures."

Thus it appears very clearly that the question then being
considered was the requirement as to the labeling of these
bottles under the provisions of sec. 1666a. This latter
section relates purely to labeling as to the quantity with
an identification of the manufacturer.

Subd. (2), sec. 4601aa was added by ch. 311, Laws of
1913, and was the particular portion of that section which
was considered in the former opinion. That requires certain
labeling of articles of food in package form. The former
opinion, then, merely holds that as to the sale of cream or
milk in bottles the provisions of sec. 1666n as to labeling
govern over the provisions of subd. (2), sec. 4601 aa and was
not intended in any way to pass upon the question of whether
or not subd. (1), sec. 4601aa was applicable to such sales.
In my opinion this latter subsection is applicable and the
facts stated by you show an odense under that section. You
are authorized to bring prosecutions for such violations.
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Veterinarian—Live Stock—Words and Phrases—A veter
inary surgeon does not establish a "place of business" at a
village by going there once a week so as to make it unlawful
for any person to practice veterinary surgery within ten
miles of such village under sec. 1492e-19.

April 15, 1916.
E. P. Gorman,

District Attorney,
Wausau, Wisconsin.

In your letter of the lOth inst. you stale:

"A question has arisen concerning Ltic construction of
sec. I492e-19, Wis. Stats. A party at a certain village in
Marathon county is attempting lo practice under" sec.
1492c-19, on the ground that tiiere is no office or place of
business of a duly licensed veterinarian at his village or
within ten miles from there. I understand that a licensed
veterinarian goes lo this village about once a week, some
times once in two weeks, and claims that by going there
once a week, he has established an office or place of business,
and, therefore, the unlicensed jiarty cannot practice under
sec.M92e-19.
"The question is, whether by going to this village once a

week, the licensed veterinarian has established a" place of
business or office within the meaning of sec. 1 i92c-19. I
infer that the purpose of the licensed veterinarian is lo
crowd out the unlicensed party under said section.
"Would you kindly let me know whether, in your opinion,

going lo a village once a week would establish an oOicc
wiliiin the meaning of sec. 1192t'-19?"

In reply would say that sec. 1492c-19 provides in part
that the law shall not be "construed to prohibit any person
from treating diseases of domestic-animals for compensation
at any place within this state which shall be ten or more
miles distant from the office or place of business of a duly
licensed veterinarian."

The question turns upon the meaning of the words "place
of business."

The purpose of the act appears to be to encourage scien
tific men in the profession of veterinary surgery and to pro
tect the public against impostcrs. It must be kept in mind
that in a large portion of the state licensed veterinarians
having regular places of business are very scai-cc. It is also
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well known that there are always persons in farming com
munities who, while not licensed veterinarians or scientilic
stock men, possess a greater degree of skill in caring for live
stock than do a great many others.

It is not the intention of the act to deprive the public of
this privilege of calling in such persons for emergency work
when a licensed veterinarian is not available, as would be
the case at all times except the one day a week when the
licensed veterinarian would visit his office. To hold that a
veterinarian by visiting a place once a week, or thereabouts,
and being absent and not available the rest of the time was
intended by the legislature as a bar to others would be absurd.
It would practically deprive the public of any veterinary as
sistance in many cases.

In order to constitute a "place of business," as contem
plated in the statute, it must be a place where a veterinary
can be found or from which he can be called with reasonable
promptness at all times. Stephenson v. Primrose, (Ala.)
33 Am. Dec. 281.
Such does not appear to be the case with the veterinary

in question.
•  It is therefore my opinion that the veterinarian by going
to a village once a week does not establish a place of l)usiness
or office within the meaning of sec. 1492e-19.

Insurarice—Staie Fire Fund—Neither the Wisconsin Vet
erans Home nor the industrial scliool for girls should be in
sured in the state fire fund.

April 15, 1916.

Hon. F. W. Kubasta,
Deputy Commissioner of Insurance.

In your letter of April 12th you refer to my opinion of
February 9, 1916, given to the chief engineer of the depart
ment of engineering of the state, in which I held that the
Wisconsin Veteran's Home is not a state institution. You
ask if sees. 1978a to 1978c apply to the Wisconsin Veteran's
Home and if that property is automatically insured in the
state insurance fund.
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Sec. 1978a prohibits the paying out of public money or
the contracting for or incurring of any indebtedness against
the state on account of insurance of public buildings, fur
niture, fixtures or property of any kind belonging to the
state.

Sec. 19786 provides for the insurance by the state of all
state property in the state insurance fund.

Sec. 1978c provides for the adjustment of losses of any
state property insured in such fund.
In view of my opinion to the department of engineering,

to which you have referred, to the effect that the Wisconsin
Veteran's Home is not a state institution, it follows that
that property is not state property, and that sees. 1978a to
1978c, inclusive, have no application to such property.
You also ask if these sections apply to the industrial

school for girls.
As I understand it, the industrial school for girls is owned

by a private corporation incorporated under the provisions of
ch. 86, Stats., and that the commitment of children thereto
is provided for by sec. 1786 and other sections of the statutes.

Sec. 172-65 makes several appropriations for this school,
the same as other sections make appropriations for other
institutions, the activities of which are, in a certain sense,
public, although such institutions are operated by private
corporations.

Sec. 172-133 makes it a condition of all such appropria
tions to this industrial school that it pay into the state
treasury within one week of receipt all moneys received by it.

Sec. 4970, Stats., provfdes for reports and records of com
mitments to all industrial schools and recognizes that the
Wisconsin industrial school for boys is a state institution,
while other industrial schools are private institutions.

Sec. 1546 provides for the commitment of children con
victed of being vagrants, if a male child between the ages of
fourteen and sixteen, to the state industrial school for boys,
and if a female under the age of sixteen years to some in
dustrial school organized and existing under ch. 86.
From all these it would appear very clearly that the in

dustrial school for girls is in no sense a state institution,
its property is not state property, and sees. 1978a to 1978c,
inclusive, have no application thereto.
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Municipal Corporations—New patent or charier not neces
sary where territory is annexed to a city.

April 17, 1916.

Hon. John S. Donald,
Secretary of State.

In your letter of the 14th you enclose the original incor
poration papers of the city of Kewaunee, or rather the original
papers in connection with the adoption of the general charter
law by that city, dated February 15, 1890, together with a
certified copy of a certificate filed by the city clerk of that
city with the county clerk of Kewaunee county relating
to the annexation of territory to that city. You also enclose
a letter from this department dated June 10, 1908, advising
the then secretary of state that it appeared to be unneces
sary to file certificates of annexation with your department.
You call my attention to sees. 925-5 and 925-13, Stats.,
especially with reference to the requirement that a city
charter shall define "the boundaries of the city" and ask
if this certificate should not have been forwarded to the

executive department and a new charter issued. You state
that you find from your records that the original charter
was issued to the city of Kewaunee March 1, 1890, but that
you do not find any subsequent charter correcting its bound
aries. Under these circumstances you ask for advice as to
the proper procedure.

Sec. 925-5, Stats., provides for the issuing of a patent
by the governor upon the adoption of an ordinance adopting
the general charter law upon proper proof thereof being
filed with the secretary of state, which patent among other
things shall define the boundaries of the city.

Sec. 925-12, Stats., provides for the issuance of a similar
patent upon a city being incorporated under the provisions
of the general charter law and, sec. 925-13 provides that any
patent issued under the provisions of that chapter shall be
recorded in the office of the secretary of state in a book kept
for that purpose.

Sees. 925-17 to 925-21/>, inclusive, provide for the annex
ation and detachment of territory to or from a city organ
ized under the provisions of the general charier law. These
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several sections provide the necessary procedure and just
what shall be done in order that such annexation or detach

ment may be legal. In none of them is there any provision
for certifying the result to the secretary of slate nor for the.
issuing of a new patent by the governor. In my opinion
these several sections provide all that is necessary' to be
done in the case of annexation, and that in the case of the

city of Kewaimee it was not essential that anew patent be
issued by the governor nor that any other or dilTerent pro
ceedings be taken than such as were in fact taken.

Insurance.—Foreign Corporations—A life insurance com
pany of the state of Connecticut cannot be charged an annual
license fee in this state.

April 17. 1916.
Hon. F. W. Kubasta,

Depuiii Commissioner of Insurance.
In your letter of the 13th you say:

"Sec. 51.32, subsecs. 2 and 1, provides for a [)aymenlofan
annual license fee for life insurance companies of other
states doing business in Wisconsin in the sum of $;U)(),
except that, whenever the similar taxes and fees imposed
upon a company of another stale under sec. 51.33 shall exceed
$300, (he amount of the annual license fee shall be deducted.
"Under sec. 51.331—the reciprocal provisions—question

has arisen as to whether or not life insurance companies of
Connecticut doing business in Wisconsin should be compelled
to pay the S300 annual license fee charged by our state, inas
much as Connecticut does not impose any tax upon insurance
companies doing business in Connecticut except through the
retaliatory laws, and Connecticut, not having a tax, will not
impose a lax or license fee on Wisconsin companies. Has
this deparlment any 'authority to remit the annual license
fee of .S300 to Connecticut companies?"

Sec. 51.331, Stats., was enacted by ch. 132, Laws of 1915,
and provides:

"When any insurance corporation or other insurer of this
stale shall be licensed to transact insurance in any other
state, territory, or district of the United States, like insurance
corporations or insurers from such other state, territory or
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district shall pay no other or greater taxes, fees or licenses
than arc or would lawfully be imposed upon and collected
from like insurance corporations or insurers of this state by
such other state, territory or district; but the amount of
such taxes or fees paid by insurance corporations or insurers
subject to sections I92(o and 1946n, shall not be less than the
amount required and applied as provided in said sections.
This section shall not apply to insurance corporations or
other insurers of any foreign country."

Sees. 1926 and 1946n have reference only to fire insurance
companies and therefore have no bearing upon the question
you submit. It would seem that, if there be any life insur
ance company of this state licensed to transact business in
Connecticut, and that state does not impose any taxes, fees
or licenses upon such company, then no taxes, fees or licenses
can be imposed upon any life insurance company of the state
of Connecticut licensed to transact business in this state.

This would not be remitting the annual license fee of S300,
as the $300 is not a proper charge against the company, while
the word "remit" implies the foregoing of something legally
chargeable.

Insurance—Corporations—License Fees—A foreign life in
surance company is not required to pay a tax or license fee
on premiums collected when it is not doing business in this
state, such premiums arising from business transacted prior
to its withdrawal.

April 17. 1910.
Hon. F. W. Kubasta,

Deputy Commissioner of Insurance.
In your letter of the 13th you say:

"The question has arisen between this department and the
Penn Mutual Life Insurance Company of Philadelphia as to
whether or not above named insurance company—which was
reliccnsed and admitted to do business in Wisconsin in
October, 191.')—should pay an annual license tax of $300.00
or 2% on all premiums received by it in Wisconsin for the
year 1915. This company was one of the companies which
withdrew from Wisconsin in 1908. It applied for readmission
and was reliccnsed in October, 1915. The company received
premiums from policyholders in Wisconsin during the year
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1915 on its policyholders residing in Wisconsin prior to its
readmission, and now contends that the license fee of $300.00,
which it was, of course, obliged to pay upon readmission,
would cover the tax upon its premium receipts in Wisconsin
for the year 1915, and that such premium receipts as had
been received prior to its readmission were not taxable on
the 2% basis.
"This department has requested the payment of a 2%

tax upon premium receipts of the company for the entire
year of 1915, such 2% being greater than the annual license
fee of $300.00. Will you kindly advise us as to your con
struction of sec. 51.32, subds. (2) and (4)?"

Sec. 51.32, Stats., provides in part as follows:

"Eve^ company, corporation or association transacting
the business of life insurance within this state, excepting
only such fraternal societies as have lodge organizations and
insure the lives of their own members, and no others, shall,
on or before the first day of March, in each year, pay into
the state treasury as an annual license fee for transacting
such business the amounts following:
'  «(4! « *

"(2) If any such company, corporation or association
is organized without the state of Wisconsin, and is not
purely an assessment company, it shall pay into the state
treasury, as such annual license fee, the sum of three hundred
dollars, except that whenever the similar taxes and fees
imposed upon a company of another state under section
51.33, shall exceed three hundred dollars, the amount of the
annual license fee shall be deducted."

Sec. 51.33, Stats., provides:

"Whenever the laws of any other State of the United States
shall require of life ♦ * * insurance companies organized
under the laws of this state and doing business in such other
state any deposit of securities for the protection of their
policyholders or otherwise, or any payment of taxes, fines,
penalties, certificates of authority, license fees or otherwise,
greater than the amount required by the laws of this state
for the same purposes from similar companies organized
under the law of such other state and doing business in this
state, then all such companies of such other states doing
business within this state shall make the same deposit with
the state treasurer and shall pay him the same sum for taxes,
fines, penalties, certificates of authority, license fee or other
wise as a condition to the issue of a license to them as is
required to be paid by the laws of such other state."
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I underslancl that the state of Pennsylvania charges life
insurance companies of this state doing business in that state,
as a license fee, two per cent of its premium receipts within
that state during the preceding year. The question there
fore is whether or not the amount to be charged the Penn
Mutual Life Insurance Company under the provisions of
sec. 51.33 should be two per cent upon its premium receipts
on business in this state for the entire year of 1915 or only
its premium receipts during that portion of the year during
which it was licensed to do business in this state.

Our supreme court has held that a life insurance company
which had been licensed to do business in this state and then

withdrew at the end of the year 1907, but which still collected
premiums from its policyholders residing in this state,
was not doing business here within the meaning of sec. 1954,
Stats., and therefore was not required to file the report
required by that section. State v. Columbian National Life
Insurance Company, 141 Wis. 557. While this case differs
from that it seems to me to follow that the statutes of this

state did not require the Penn Mutual Life Insurance Com
pany to pay a license fee based upon its premium receipts
during those years for which it was not licensed to do business
in this state; that the premium receipts that are to be used as
a basis in fixing the license fee are those received at a time
when the company is licensed to do business in the state.
The license fee is a fee imposed for the privilege of trans
acting the usual business of a life insuiance company, in
cluding the solicitation and writing of new business, and is
not imposed for the privilege of collecting premiums on
business theretofore written. It is true that it is based iip^n
all the premiums received, whether from new business or
from old business, but I am convinced that it is not intended

to be based upon premiums received at a time when the
company is prohibited from soliciting or accepting new
business in the state.

It follows that in my opinion the $300.00 provided for by
subsec. 2, sec. 51.32 is all that this company can be required
to pay for its license for this year.
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Intoxicating Liquojs—-License—A village incorporated from
dry territory cannot issue saloon licenses until it has voted
wet.

April 18, 1916.
John Roberts,

District Attorney,
Grand Rapids, Wis.

I have your letter of April 13th, in which you state that
a town in your county, at the April election, voted in favor
of no license," and that it is now proposed to organize and
incorporate a village out of a part of the same town.
You inquire whether the village, when incorporated,

remains "dry," or whether licenses may be issued therein
until a vote is taken, and until another election is held on
the question.
In answer to your inqui^^^ will say that this department

has repeatedly held, and it has never yet been questioned,
that if a village is incorporated out of dry Lerritoiy the
same territory remains dry until a new election is held which
results in favor of license.

The village in question will, therefore, be dry, and no
liquor license can be issued therein until after an election on
the license question resulting in favor of license.

Public Officers—Employes—Contracts—Gainishment—The
wages of a school teacher may be reached by a creditor under
sec. 3716a.

April 19, 1916.
James Kirwan,

District Attorney,
ChilLon, Wis.

I have your letter of the 17th inst., in which you ask me
to construe sec. 3716a, Stats., particularly in connection
with sec. 2769.

You wish also to know whether the wages of a public
school teacher, who is unmarried, and has no one dependent
upon him or her for support, can be reached under said sec.
3716a by a judgment creditor of such teacher.
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I cannot see that there is much room for construction of
sec. 3716a. After reading it through carefully twice, I failed
to discover any ambiguity or uncertainty in it. You know
that interpretation or construction enter only when ambig
uity or uncertainty appear. I do not think that I can state
the purpose or the meaning of said section more clearly than
they are stated by its very terms.
Nor do I find any conflict between that section and sec.

2769. The last named section does not exempt the wages of
public employes and agents from garnishment. As a matter
of public policy, the legislature has declared in that section
that:

"No judgment shall be rendered upon a liability of the
garnishee arising either:
K* * ♦

"(3) By reason of any money in his hands as a public
ofRcer and for which he is accountable to the defendant
merely as such officer."

It is not the wages that are exempt from garnishment
by this section, but it is the public officer who disburses those
wages. This exemption on the part of the officer was not
created as a favor to the debtor, but to free public officers
from the expense, annoyance and interruption which might
come from garnishment proceedings instituted against them.

In this connection I call your attention to the fact that
there is no allegation required by sec. 2753 in the affidavit
of garnishment which cannot be truthfully made when a
public officer is named as garnishee. This is further sub
stantiated by the provisions of sec. 2768, which defines the
liability of the garnishee.
But if this were otherwise it would not change the result,

for you will observe that sec. 3716a is the more recent
statute, and, what is more to the point, it is a special statute,
applicable to a limited class, and, therefore, if there were
apparent conflict with a more general statute upon the same
subject, the special act would prevail.

It follows from what I have said that the wages of the
teacher in question, and of the others similarly situated, may
be reached by their creditors under the provisions of sec.
3716a, except so far as such wages are "by law exempt from
seizure or sale upon execution." Sec. 2753.
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Sec. 2982 defines what property is exempt from seizure
or sale on execution or on any provisional or final process.
Subd. (15) of that section exempts the earnings of every
person who has a family dependent upon him for support,
limiting such exemption to a period of three months, at a
rate of $60 per month. No other wages are mentioned in
that section and no other wages are so exempt.

Public Printing—Contracts—Words and Phrases—The
stamping of the title on the back of a book does not con
stitute "embossing."

April 21, 1916.
State Printing Board.

In your recent communication you ask for my opinion
upon a controversy existing between the state printing
board and the Cantwell Printing Company with reference
to the . proper interpretation of the printing contract for
the year 1915. You state:

"Under the specifications accompanying the printing
contract a charge of 8 cents is allowed for embossing. Under
this provision the Cantwell Printing Company makes a
claim of 8 cents per copy for gold lettering the title of a
book on its back. The real question in dispute appears to be
whether the gold stamping of the title of a book constitutes
embossing or whether the contract for the binding of the
book includes the stamping of the title."

In entering into the contract with the state printer, the
state printing board, which acts for the state in making such
contract, must look to the statute for its authority, and its
power to bind the state is limited by the tems of the statute.
As a basis for state printing contracts the statute (sec.

20.43) divides and subdivides the public printing into various
classes and items, setting a maximum price that shall be
paid by the state for the particular items of work therein
specified. All bids for state printing and all contracts there
for must conform to the classification and subclassification
of this section and in practice, contracts and bids for state
printing are made by simply indicating the discount that
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will be made from the maximum price fixed for each particu
lar item by the statute. We find therein the following items:

"Binding books (sewed)
5x14 inches, half sheep, cloth sides .40
10x14 inches, half sheep, cloth sides .00
15x14 inches, half sheep, cloth sides .80
20x14 inches, half sheep, cloth sides 1.00
Mmbossing, per volume .08

(Iheck binding (number and perforating extra)
5x14 inches, per book .10
10x14 inches, per book_ .lo
15x14 inches, per book .20
20x14 inches, per book__ .25
Blocking, per 100 tabs 1-00
Blocking and collecting duplicate and triplicate, per

100 tabs 2.00"

The above is quoted to instance the particularity with
which the various items entering into the state printing and
binding are specified in the statutes and to show the relation
of the item of embossing to the other items. It will be noted
that the item of embossing is associated with items relating
to binding of books, both before and after. The question
here is, what the legislature intended by this item. It is
the construction of a statute rather than the construction
of a contract that confronts us. With lexicographers liic
term "embossing" seems to be one of well understood mean
ing. By Webster it is defined as follows:

"1. To cause to swell or protrude or to make swelling on;
to inflate.
"2. To raise the surface of into bosses or protuberances;

particularly to ornament with laised work.
"3. To raise in relief from a surface as an ornament, the

head on a coin, or the like."

The Century Dictionary defines the word "emboss" as
follows:

"A boss. A protuberance."

And the word "embo.ssing" is defined as:

"The art or process of producing raised or projected
figures or designs in relief upon surfaces. A raised figure or
design." - •
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In the Americana Encyclopedia "embossing" is spoken
of as follows:

"The art of producing raised figures upon plain surfaces,
such as on Icalher for book binding, etc."

The above definitions all convey the idea that "embossing"
is a process by which a raised and not a depressed surface
is produced. The gold stamping of a title of a book on the
back thereof produces a depressed and not a raised surface,
a process quite opposite to "embossing" as that term is
defined by lexicographers.
But it is contended by the Cantwell Printing Company

that the term "embossing," as used by printers and book
binders, has acquired a technical meaning, and that as used
by those engaged in the trade it means the stamping of the
title or other words, letters or ornamentation on the cover
of a book; that as it is used in the statute in connection with

the binding of books, it should be interpreted in accordance
with the technical meaning accorded -to it by the customs
and usages of the book binding trade.
Subd. (1), sec. 4971, Stats., provides:

"All words and phrases shall be construed and understood
according to the common and approved usage of the language;
but technical words and phrases and such others as may have
acquired a peculiar and appropriate meaning in the law,
shall be construed and understood according to such peculiar
and appropriate meaning."

I recognize the force that would attend this contention
if it be conceded that the term "embossing" does have a
peculiar and technical meaning with the book binding trade.
As to this, however, it appears to me that the authorities
are not at all in harmony.
Upon this point I have interviewed a number of those

engaged in the book binding trade and it appears that there
is a contrariety of opinion even among those who are en
gaged in the trade, as lo whether the teiin "embossing" in
cludes either gold leaf or blind stamping on the cover of a
book. Thus one company says:

"In our work we endeavor to be explicit in the use of
technical terms. Particularly is this true in the making out
of instructions to the workmen, and we discriminate between

10-11



322 Opinions of Attorney-Gkneral

stamping and embossing. We do know, however, that
frequently customers ask for embossing when they mean die
stamping or gold leaf work."

And another says:

"According to the trade customs any work in which it
is necessary lo employ an embossing press (which is neces
sary in placing gold leaf letters on the cover of any book)
is construed to mean 'embossing.' "

And another says:

"The word 'embossing', it appears, is used by book binders
as a general term for stamping of all kinds, including title
stamping, of book covers, in gold or other materials, or
merely blind impression. 'Embossing,' in the true sense,
should be applied lo raised work only, but through usage and
customs of trade it covers all of the dilTerent kinds of
stamping."

And another says:

"We habitually use the word 'stamping' to cover the
operation referred lo—impressing the title or other embellish
ment on the covers of the books, whether in gold leaf, in
blind or otherwise— and believe that this is the usual prac
tice. We would, however, understand the term'embossing,'
if used by another in connection with book binding, to mean
practically the same thing."

And another says:

"In our trade (book binding) 'embossing' is used as a
general term to designate any kind of stamping, eithei in
gold letters or ink on\he cover of a book, either on the front
cover or backbone or back cover."

And another states:

"In our opinion the stamping or printing of the titles in
gold leaf letters on the back or cover does not constitute 'em
bossing,' althougii in a great many binderies an embosser
is used for Lhat^ purpose because the stamping plate must
be heated in printing or stamping gold on labels or on the back
or sides of "a book. 'Embossing' means a raised letter or
some sort of protuberance such as on your letter-head, and
on a book the rules on the sides is embossing."

The Inland Printer says:

"The application of gold or metal leaf for a title or decora
tion on a book would be called stamping."
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The most that can be said from the above excerpts is that
in some book binding establishments the word "embossing"
is somewhat loosely used to denominate stamping, which,
as heretofore indicated, is quite the contrary of "embossing,"
the reason, no doubt, being that an embossing machine is
used in producing the stamping effect.
A careful perusal of these excerpts, however, indicates

that some persons engaged in the trade realize that the term
is misconstrued where it is so applied.

It does not seem to me that the evidence at hand indicates

that the term has acquired a special or technical meaning
so as to include an effect quite the opposite ascribed to it
by the lexicographers, even among the book binding trade,
and I am quite of the opinion that it cannot be given this
meaning as used in the statute we are considering. If the
evidence established the fact that the term as used by
book binders generally had come to have a meaning dif
ferent from that ascribed to it by the lexicographers and
general usage, the contention of the Cantwell Printing Com
pany would be entitled to serious consideration, but it
seems to me that their contention is based upon a false
premise, that is to say, that, while the term, in some in
stances, is loosely and incorrectly used to denominate
stamping on the cover of books its use in this connection is
by no means universal with the trade.
Furthermore, it is a rule of law that the construction given

to a statute by the body of men or officers who are directed
to act upon it is always entitled to weight and should not
be overridden by the court unless it be contrary to the
clearly expressed meaning of the law. Wright v. Forrestal,
65 Wis. 341.

The term "embossing" was introduced into the law by
the legislature of 1911. Many books had been published
by the state printer before that time, having the title stamped
either in the form of gold leaf stamping or blind stamping
on the back thereof, all of which was done by the state
printer without extra charge. This custom was pursued
both by the state printer and the state printing board after
that time and up to the time of the effectiveness of the
present contract, namely, January 1, 1915. The state
printer had neither charged, nor had the state printing
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board allowed, an "embossing" charge for the stamping of
a title on the cover of a book, either in gold leaf letters or
otherwise. It will thus be seen that the state printing board,
the body of men charged by the laws of the state with the
carrying out and enforcing of the provisions of this very
statute, did not construe it to include, or as intended to
include, the stamping of the title on the back of the book.
And it is doubly significant that no such meaning was
ascribed to it by the state printer from 1911 to 1915, not
withstanding a state printing contract, effective January 1,
1913, was entered into after the passage of the law.
While it seems to me quite plain that the state printer is

not entitled to 8 cents per volume for stamping the title
on the back of a bound book, I am prompted to suggest that,
even though it were a doubtful question, it would be your
duty and mine to protect the interests of the state by re
solving whatever doubt there might be in favor of the public
treasuiy. It is my opinion that the claim made by the state
printer in this respect should be disallowed by your board.
In pursuing this course you will at least be discharging your
duty to the state. If you be in error, the Cantwell Printing
Company can present its claim to the legislature and there
after enforce it in the courts, should it be disallowed by the

legislature.

Municipal Corporations—Cities—Public Officers—City
council may provide that policemen shall not serve civil or
criminal process.

April 24, 1916.
Clarence J. Te Selle,

District Attorney,
Antigo, Wis.

In your letter of the 18th inst. you state that the fire and
police commission and the common council of Antigo have
enacted rules and an ordinance prohibiting policemen from
serving papers in civil actions, and that the policemen in
obedience thereto have refused to serve such papers when
requested.
Your letter further states that "local police are constables

under the law," and you wish to know whether they can
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refuse to ser\^e such papers upon residents of the city when
they can make service without neglecting their duties as
policemen.
Upon inquiry at the secretary of state's office, I learn

thai Antigo is still under a special charter. You have not
referred to any special charter provisions bearing on the
subject and I have no means of knowing what provisions,
if any, of the general city charter have been adopted by
Antigo. You will please bear this fact in mind. A rather
hasty examination of ch. 173, Laws of 1887, which revised
the Antigo city charter, failed to reveal any specific pro-
visons applicable to this question.
Your statement that "local police are constables," I think,

is too general. It is true that policemen possess many of
the powers of a constable, and, on the other hand, a constable
possesses many of the powers of a policemen, but that does
not warrant the conclusion that a policeman is a constable,
nor that the fonner is charged with all of the duties of the
latter. By sec. 842, Stats., a constable is declared to be a
ministerial officer of justices of the peace, and in duty bound
to serve and execute within his county ever^^ writ, order
or notice directed to him by any court, and to attend ses
sions of the circuit court when required by the sheriff. The
justices may command the constable to attend the trial
of the cause (sec. 3638); and to compile a list of names for
persons to serve as jurors (sec. 3640); and to summon justice
court jurors (sec. 3643). I do not believe these duties and
similar ones which the law imposes upon a constable can
be required of a policeman. They are not, strictly speaking,
police duties, and the discharge of them would interfere
with, and might entirely prevent a policeman from patrol
ling his beat.

I can think of no reason why the police commission and the
common council may not prescribe the duties of policemen,
and I know of no authority to the contrary. You will ob
serve that the rules and ordinances may be negative as well
as affinnative; that is, they may prescribe that which a police
man shall not do as well as what he must do. This matter
is one very much in the discretion of the governing body.

Sec. 925-52 (52), being part of the general city charter law,
provides that the common council may, by resolution and



32(5 Opinions of Attorni:y-Ci1-:neral

ordinance, "provide for the appointment of watchmen and
police, regulate the police and prescribe their duties."

Sec. 959-40/72 provides that the fire and police commission
shall have authority to organize and supervise the police
and fire departments of your city and "prescribe rules and
regulations for the control and management of said depart
ments."

The last named section is undoubtedly in force in Antigo.

"The legislature may dehnc the powers and duties of
police ofTicers * * *. The powers so conferred usually include
all the powers of constables at corpmon law, except the
power of serving civil process." 28 Cyc. 501.

"The duties of policemen arc prescribed by law or the
rules of the department, and for all neglect thereof they are
liable to punishment." 28 Cyc. 501.

"Authority conferred upon police commissioners to make
all necessaiy^ rules and regulations for the government and
discipline of the force includes the power to establish fines
and forfeitures for absence from or neglect of duty." 28
Cyc. 502.

I am of the opinion that it is within the power of the police
commission and the common council to forbid policemen from
serving civil processes and papers.

Labor—Minors—Public Officers—Officer not entitled to
charge for a child labor permit.

April 26, 1916.
Hon. Warren E. Hicks,

Assistant for Industrial Education,
Department of Public Instruction.

In your communication of the 11th inst. you refer to
your prior conversation with me in which attention was
called to the fact that at Racine you found the continuation
school director issuing child labor pcnnits and making
reports to the industrial commission; that the same condi
tion exists in Madison; that the expense for this service is
shared by the city and state, the state paying it through the
state superintendent of public instruction and the state
industrial board; that at Kenosha the permits were issued
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by a person in the ofTice of the superintendent of schools
and were paid for by the city only; that at Sheboygan they
are issued by the court and that each child pays twenty-five
cents. You ask whether it is proper, as at Sheboygan, for a
child to be charged for the child labor permit.
In reply you are advised that there is no provision in the

Child Labor Law or elsewhere in the statutes authorizing
any public officer clothed with the power of issuing these
permits to make a charge to the recipient thereof. This
question was before our supreme court in the case of Hoff
man V. Lincoln County, 137 Wis. 353. In that case the county
judge of Lincoln county filed a claim against the county for
time devoted by him to the consideration and issuing of such
permits at the rate of five dollars per day. In the course of
the opinion in that case the court said:

"The hearing of applications for permits allowing minors
to labor is certainly a matter not pertaining to probate
business, and, as the child labor law provides no compensa
tion for such service, it seems that judges of county courts
which do not have civil jurisdiction.are entitled to a per
diem compensation under this section [sees. 2454 and 24546]
except in counties where provision is otherwise made by
law."

In that case it was held that the county judge of Lincoln
county was entitled to compensation out of the public
treasury for the time thus devoted by him to the issuance of
these permits;
"Whether the county judge or whether the municipal

judge of Sheboygan county is entitled to any compensation
from the county is not pertinent to your inquiry. That goes
only to the question of whether persons issuing these permits
may make a charge to the recipients of such permits. As
will be noted, from the excerpt of the opinion above quoted,
no such charge to the child is permissible. It is a general rule
of law that a public officer must point to some provision of
law granting compensation for services rendered and in the
absence of such a provision his official services must be
rendered gratuitiously. In other words, he could make no
charge unless he could find authority therefor in the law.
As there is no authority in the law authorizing any of the

various officers clothed with the power to issue these per-



328 Opinions of Attornfy-General

mits to make a charge therefor, it follows that any charge
made by any public ofTicer to the recipient of a child labor
permit is in the nature of extortion.

Banks and Banking—The cashier is the general agent of
the bank and has general authority to act for it.

April 26, 1916.
Hon. a. E. Kuolt,

Commissioner of Banking.
On April 10th you submitted the following agreement

and letter from the cashier of the State Bank of Theresa and

ask for my opinion upon the facts stated therein:

"Bond Agreement With .John Felix.
"Articles of Agreement made and concluded this fifteenth

day of September, A. D. 1914, by and between John Felix,
of St. Kilian, Wis., and Theresa Stale Bank of Theresa, Wis.
"Whereas Theresa State Bank has sold to John Felix

bonds Nos. 61, 62, 63, 64, 65 and 71 of the Pleasant Valley
Land and Cattle Co., of Kalispell, Mont., at the par value of
three thousand (3000) dollars at a six per cent interest rate
which is due and payable on each first day of August and
annually thereafter while the bank retains the one per cent
for premium payment and collection of interest.
"John Felix to receive interest thereon from Sept. 12.

1914, and annually thereafter.
"It is hereby further agreed and understood that if the

said John Felix should desire the cash for said mortgage
bonds it will be paid over to him at any date at par value
and with the accrued interest included.

Signed Theresa State Bank,
by Wm. F. Briemann

Cashier."

"Can the bank be held on the agreement and how should
we handle the proposition? Do you want us to take them
back or should we entirely igiioie the agieemenl? Agree
ment was made entirely without the knowledge of any
of the directors and B was never authorized to make such
kinds of bargains."

There is a general rule of law that the acts of the cashier
of a bank within his oflicial sphere are binding upon his
bank. 5 Cyc. 470.
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There is also a general rule of law as follows:

"If he goes beyond the range of his duties and of his own
will docs an unlawful thing he will be personally liable but
not the bank, but although an oflicer's wrongful act cannot
be authorized or ratified the bank may some limes be liable
therefor'' 5 Cyc. 477.

"This happens when the other party believed, and was
justified in believing, that the qflicer was acting within his
authority, although in truth he was not, and a loss would
be sustained if the contract were not executed." 5 Cyc. 477,
note 71.

If a cashier is held out as a general agent by the bank and
is the one who managed the whole affairs of the bank, is an
officer therein, and negotiates a contract for the bank with
an innocent third person who believes said cashier has full
authority to act, the bank is thereby held liable as against
said innocent third person.

In St. Clair v. Rullcdgc, 115 Wis. 583, it was held that a
president of a corporation binds the corporation if he is
general agent and the third person so takes him to be.

See also: Scnour Mfy. Co. v. Clark, 96 Wis. 469; N. W.
Fuel Co. u. Lee, 102 Wis. 426.

In Goodspeed v. East Iladdan Bank, 22 Conn. 530, 58 Am.
Dec. 439, the bank defended a civil action for the bringing
of vexatious suits upon the ground that they were brought
by an agent and the corporation was not liable as the acts
were unauthorized. The court said, in 58 Am. Dec. 439,
at 441, speaking of the above contention of the bank:

"This would be a most convenient distinction for cor
porations to establish that every violation of their charter
or assumption of unauthorized power on the part of their
officers, although with full knowledge and approbation of
the directors, is to be considered the individual act of the
officers and is not to prejudice the corporation itself."

At page 445 the court said:

"But the protection of the law in this matter is not to be
confined to stockholders. The public and strangers have
rights also. The stockholders arc volunteers and they have
consented to assume the risk of the faithful or unfaithful
management of the corporation. If, in this case, one or two
innocent persons or classes is to sufler which should it be—
that one which is brought in to sufler loss without its con-
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sent or power to prevent it or the one which has created the
power and selected the persons to enforce it?"

In the case of Madison dc Indianapolis Ry. Co. u. The
Norwich Saving Society, 24 Ind. 457, the general agent of
the corporation executed a contract of guaranty upon cer
tain bonds. The guaranty was made for a purpose not
authorized by the charter. It was therefore an unauthorizd
act of the agent of the corporation and the question was
whether the corporation was bound by the guaranty upon
the bonds. The court held that:

"The general agent of a corporation clothed with certain
powers by the charter or the lawful act of the corpoiation
may use those powers for an unaulhorized or even a prohibited
purpose in his dealings with an innocent lldrd party and yet
the corporation be held liable for his acts."

From the facts submitted in the other correspondence in
this matter it appears that the cashier who entered into the
agreement with Felix was an ofTicer of the bank, also cashier
of the bank and was conducting all of the business for the
bank, and was in complete charge thereof. It is therefore
my opinion that the bank is bound by the contract so entered
into by the cashier with an innocent third person.

Intoxicating Liquors—License—Baker Law—Where the
owner of premises devoted to saloon purposes June 30, 1907,
abandons their use for that purpose, the tenant, not having
been in the saloon business .June 30, 1907, is not entitled to

a license at a new location.

April 20, 1916.

M. R. Munson,

District Attorney,

Prairie du Chicn, Wis.

In your communication of the 2r)th inst. you ask:

"In case the owner of a building that has been used for
saloon purposes before the year 1907, and continuously
ever since, should refuse to lease it for saloon purposes
after the expiration of the license nov in force, the said
license being held by a licensee who has occupied the said
i)uilding only for one year, and the said building having
been occupied i)y several lessees since the year 1907, the les-
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see at that time being dead, is the city council of this city
authorized to grant a license to a new location? * * * In the
case that I have in mind the owner of the building in question
is a corporation and it has notified the present lessee that,
after July 1st, it will allow no saloon on its premises, and
the. present licensee and lessee has operated a saloon in this
city during the license year of 1915-1916, and now claims
that the city council can transfer the privilege to any new
location in the city that they inight see fit. What is your
opinion on that question?"

You say that the city now has more than one saloon for
each two hundred and fifty or live hundred inhabitants.

Sec. 1565d, as originally enacted by ch. 188, Laws of 1907,
restricted the number of saloons that may be licensed in
any municipality to one for each two hundred and fifty
inhabitants or fraction thereof. As amended by ch. 453, Laws
of 1915, it restricts the number of saloons that now may be
licensed to one for each five hundred inhabitants or fraction

thereof. It originally, and does now, provide that:

"In all such cities, villages and towns where a greater
number of licenses may have been granted or issued a,nd in
force on or prior to the thirtieth day of June, 1907, than would
be permissible under the foregoing limitation, .it shall be
unlawful and the local authorities are hereby authorized
in their discretion to grant and issue licenses equal in number
to those granted or issued and in force on or prior to said
last-mentioned day; * * * and provided further that licenses
be granted or issued to persons for those places or locations
for which licenses were issued or granted on or prior to the
thirtieth day of June, 1907, unless by reason of a refusal
of the owner to lease the same for such purposes, their
destruction by fire or the elements or the same be refused
by operation of law or under the provisions of this act,
then and in either of such cases such license may be issued or
granted to some other location."

The purpose of this statute is to eliminate the number of
saloons that may be licensed in the various municipalities
without injury to those engaged in the saloon business June
30, 1907. It is only those persons and those places engaged
in the saloon business June 30, 1907, that are protected by
the: provisions above referred to. State ex rel. Marvin v.
Larson, 153 Wis. 488; Zodrow v. State, 154 Wis. 551; Koch v.
State, 157 Wis. 437; State ex rel. Rich v. Steiner, 160 Wis. 175.
Upon the statement of facts submitted by you, the owner
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of the premises is voluntarily abandoning their use for saloon
purposes. lie has no claim for, and does not ask, to be further
protected in their use for saloon purposes.
The tenant or licensee who was in the saloon business on

these premises June 30, 1907, is not affected by their dis
continuance; hence, he is not injured by their abandonment
for saloon purposes or by the refusal of the owner longer to
lease the same for such purposes, blence, he has no claim for
protection under the law. As I understand it, the present ten
ant was not in the saloon business in that city June 30, 1907.
As a consequence, he is not entitled to any protection under
the provisions of law earlier referred to.
It follows that, with the refusal of the owner to further

lease the premises for saloon purposes, one saloon is elim
inated from your city. This is entirely in accord with the
spirit of the law, which is finally to reduce the number of
saloons so as to bring them within the ratio limit fixed by
the law, without injuring the business of any person who was
engaged in such business at the time the law was passed.
The present tenant is not entitled to another saloon license
at any other place in the city.

Automobiles—Jiinei) Law—Auto bus running from depot
to hotel and generally about town not subject to Jitney Law.

April 20, 191G.
M. R. Munson,

District Attorney,
Prairie du Chien, Wis.

In your communication of the 25th inst. you say:-

"Docs an auto livery come within the provisions of sees.
1797-02 to 1797-00, Stats. 1915? Do auto busses which
are operated between depots in cities, making all trains,
come within the provisions of those sections above cited?
"In this city we have several auto busses that make all

trains, taking passengers and baggage from one depot to
the other or to any part of the city, ususally traveling along
the same route but running on no schedule of time and taking
passengers to any part of the city, and charging whatever
they feel that the services are worth, having no schedules
and no fi.xed fares. They run when they feel like it and if
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the streets are muddy or the weather had, they often fail
to make the trains. Is such trafTic covered by the above
sections?"

The so-called Jitney Law, being sees. 1797-62 to 1797-66,
Stats., applies to

"eveiy person, firm or copartnership operating any motor
vehicle along and upon any public street or highway for the
carriage of passengers for hire and afTording a means of
local, street or highway transportation similar lo that af
forded by street raitu)ays, by indiscriminately accepting and
discharging such persons as may offer thcmselues for trans
portation along the course on which such vehicle is operated
or may be running."

Auto busses making trains in the manner described in your
letter, which take passengers and baggage from the depot
to any and all points of the city, the route traveled depending
upon the destination of the passengers picked up at the
depot, are not afTording transportation scr\'ice "similar to
that afforded by street railwa^'^s, by indiscriminately ac
cepting and discharging such persons as may offer them
selves for transportation along the course on which such
vehicle is operated or may be running." And, consequently,
auto busses so engaged arc not required to comply with the
provisions of the so-called Jitney Law.

Municipal Corporations—Towns—Elections—Town may
vote to change the polling place at a special town meeting.

April 26, 1916.
Clarence J. Te Selle,

District Attorney,
Antigo, Wisconsin.

In your communication of the 17th inst. you submit the
following statement, upon which you request my official
opinion:

"The town board of the town of Ackley, this county,
about five weeks before the annual town meeting, by re
corded resolution directed that the (jucstion of changing
the place of holding the town meetings be submitted to a
vote of the electors at the annual town meeting.
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"The resolution designated with reasonable eertainty
the place to which the change was desired and notices were
posted by the town clerk containing the substance of the
resolution and that the same would be voted on at the next
annual town meeting.
"At said election the resolution was carried by a majority

of live votes. Since the town meeting, the people it seems
would rather have the place changed to still another place,
which location at the time the resolution was passed by the
town board was unavailable.
"As money has already been raised for the building of the

new town hall and the people are generally dissatisfied with
the place which they adopted at the annual town meeting,
but prefer another place which at that time was unavailable
but now is available, a petition has been handed to the town
board requesting that a special town meeting be called to
vote upon changing the place adopted at the annual town
meeting, to wit, April 4th, to another place. A petition has
been handed in also designating the new place with reason
able certainty, and is signed by about seventy electors.
"Sec. 788, Stats., provides that special town meetings

may be held for purposes of transacting any business which
might be done at an annual town meeting, and they wish,
therefore, to have an annual town meeting to vole on this
new site."

In an opinion to be found in Vol. IV, Op. Atty. Gen. page
t)29, I ruled that a special town meeting might reconsider
action taken at the regular meeting. This ruling was a
statement of what I believe to be the general principle in
such cases. The question arises here whether the change of
the voting place of the town falls within the phrase "any
lawful business which might be done at the annual meeting,"
describing the purposes for which special elections may be
held under sec. 788. The provisions for changing the place
of town meetings will be found in sec. 10.53, Stats., and are
as follows:

"(2) Not less than four nor more than six weeks before
any annual town meeting the town board by recorded reso
lution may direct, and any twelve electors of the town may
file with the town clerk a petition praying, that the question
of changing the place of holding town meetings in such
town be submitted to a vote of the electors at any regular
town meeting. Every such resolution or petition shall
designate and describe with reasonable certainty the place
to which the change is desired, which shall be a place within
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the town or within a city or incorporated village within
or adjoining the town.
"(3) Within one week after the recording of such resolu

tion or the filing of such petition the town clerk shall post
notices containing the substance of such resolution or peti
tion and slating thai the place of holding the annual town
meeting will be decided by ballot at the town meeting then
next to be held, in not less than four public places in said
town."

The only reason negativing the power to change the place
of holding the town meeting at a special town meeting that
occurs to mc is that the provision of law just quoted pro
vides an exclusive method for taking such action and in
and by the direction of the statute authorizing such action
it is provided that it shall be done at the annual meeting.
In other words, it is a provision of law dealing with a special
subject, and, if there be conflict between such special pro
vision and a statute of more general application, the special
provision shall prevail.

It seems to me, however, that the authority vested in the
annual town meeting to change the place of holding town
meetings in such town is no more in the nature of a special
provision than arc the other powers conferred upon town
meetings by sec. 776. True, certain formalities must attend
the submission of the queslion of changing the town meetings
not required for the exercise of the general powers mentioned
in sec. 776.

In order to arouse the power of the annual town meeting
to act on this question, it is necessary either that a resolu
tion be adopted by the town board directing the submission
of the queslion, or that the petition of twelve electors be
filed with the town clerk, praying that such question be
submitted. Notices containing the substance of such resolu
tion or petition must be posted by the town clerk within one
week after the recording of such resolution or the filing of
such petition. This, manifestly, is for the purpose of assuring
the giving of general notice that this question will be acted
upon at the town meeting and is to prevent action being
taken at the town meeting unless such general notice has
been given.
No reason is perceived why, if the same formalities are

obser\'ed and prior notice be given of the proposed action,
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it should not be considered at the special town meeting as
well as at the general town meeting. At least, it appears to me
that every interest of the voters or citizens of the town is
as well safeguarded by the consideration of the question at
a special town meeting as they would be by the consideration
thereof at the annual town meeting, provided, of course, the
same procedure be taken for the submission of the question
and the same publicity be given that the question will be
acted upon at such special town meeting.
The rule observed in construing statutes is to give eftect

to the legislative intent. The question here is whether the
legislature intended that this question should be con
sidered only at an annual town meeting. If such was its pur
pose, it failed to make it very clear. If it had intended to re
strict the authority of the electors to vote upon this question
only at the annual town meeting, this intent should have been
made certain. Having failed to state so expressly, I am of the
opinion that this power should be classified with the other
and perhaps more usual powers of the town meeting; that it
as well as any other business that might be transacted at an
annual town meeting, may be transacted at a special town
meeting.
I am, therefore, of the opinion that, if the formalities of

sec. 10.53, with reference to the filing of the petition and the
giving of the notice, be complied with, the action taken by
the annual town meeting in the matter of changing the place
of holding town meetings may be reversed, rescinded or modi
fied at a special town meeting.

Indigent, Insane, etc.—Mothers' Pension—A mother whose
second husband refuses to support her children not entitled
to aid under sec. 573/.

April 27, 1916.
S. G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

In your letter of the 17th you make the following inquiry:

"Will you kindly give me your opinion as to whether
or not the judge of our municipal court can grant a pension
to a mother under the following circumstances:
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"Tlie falhcr of the children, all of whom arc under Lhc
age of twelve years, died some Lime ago. Thereafter the
motlier remarried and the second husband refuses to con-
Iribute to the support of these children. She has asked for
a pension for them but it would seem that she does not come
within the provisions of the statute."

Subsec. 5, sec. 573/, Stats., provides the conditions under
which aid can be given to dependent children. It provides:

"The mother must be a widow or the wife of a husband
who is incapacitated * * * or of a husband sentenced to a
penal institution * * * or of a husband who has deserted her."

It is ver^' apparent that this woman does not come under
the first class, viz., that of widows. She is a married woman
and her husband is not incapacitated, has not been sen
tenced to a penal institution, and has not deserted her.
Except as persons arc brought within this statute aid can

not be given b^,' virtue of it.
It is therefore my opinion that the so-called Mothers'

Pension Law is not available in the case you submit.

Insurance—Corporalions—Where a by-law of an insurance
corporation provides that a policy bearing the facsimile
signature of the president and secretary countersigned by
an agent shall be binding on the company, the president
cannot nullify the elTect thereof by notifying people not
to accept policies so signed.

April 27, 1916.

Railroad Commission of Wisconsin.

With your communication of the 26th inst. you enclose
correspondence addressed to you by J. Elmer Lehr, attorney
for The Automobile Liability Co., Limited Mutual, in which
he calls attention to a by-law of that company reading as
follows:

"All policies of the company shall be issued by the same,
being signed by its secretary and presidenl, or have printed
thereto facsimile signatures of their names, and each policy
shall not be^ valid until counicrsigned by an authorized
agent of the company."
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It appears from Mr. Lehr's letter that Mr. A. L, Becker,
the president of the company, has advised you not to accept
any policy which bore his facsimile signature, and at some
length discusses the elTect of a policy issued by that company
bearing the facsimile signature of the president, countersigned
by an authorized agent of the company, contending that
it docs not lie within the power of the president to nullify
•the by-law adopted by the company, and by which the presi
dent and all others are governed, and that the policy, when
so issued, is binding upon the company. You ask for my
opinion upon this question.
I unreservedly concur in Mr. Lehr's contention. The

by-law above quoted provides the manner of execution of
a policy issued by a (company in order to make it a l)inding
obligation on the part of the company. That by-law plainly
provides that a policy carrying the facsimile signature of the
president and secretary^ shall be binding upon the company
when countersigned by an authorized agent of the company.
It is elementary that a company of this kind can provide the
manner in which its obligations shall be executed in order
to be binding upon the company. It could just as well have
provided that a policy signed by an authorized agent of
the company should be binding upon it. It is perfectly
clear to me that the president has no power to nullify this
by-law by notifying you not to accept any policies bearing
his facsimile signature.

I therefore advise that all policies issued in the manner
authorized by this by-law are valid and binding upon the
company, and should be treated by you as such, notwith
standing any personal contraiy instructions or advices
the president of that company may give out.
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Fish and Game.—Counties—Fish lawfully caught in an open
county may be carried or transported into a closed county.

April 28, 1916.

Conservation Commission of Wisconsin.

In your communication of the 24th inst. you say:

"Subsec. (15) at the top of page 48 of the fish and game
laws (the same being subd. (15), sec. 62.28) provides that
there shall be no closed season in Winncliago county for
any variety of fish except trout, black bass and sturgeon.
In Fond du Lac county there is a closed season for all varie
ties of game fish from March 1st to May 29th.
"Does sec. 62.42, covering the transportation of fish,

prohibit a resident of Fond du Lac county from carrying
in his personal possession from Winnebago county pike or
pickerel he catches with hook and line in Winnebago county
waters, where there is an open season, into Fond du Lac
county, where the law provides a closed season for pike
and pickerel?"

This department has ruled that game lawfully caught in
an "open" county may be carried into or through a "closed"
county. See Vol. IV, Op. Atty. Gen. p. 809.
You are, therefore, advised that a person who catches fish

laAvfiilly in Winnebago county may carr>' or transport them
into Fond du Lac county without violating any law of this
state.

Bridges and Highways—County State Road and Bridge
Committee—Public Offieers—The term of office of a member
of the county state road and bridge committee does not
expire because he fails of reelection to the county board.

April 28, 1916.
Stanley G. Dunwiddie,

District Attorney,
Janesville, Wis.

In your communication of the 27th inst. you inquire:

"In case a member of the county board is elected a member
of the county committee in November and in the following
spring is not reelected as a member of the county board, will
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he still hold oirice as a member of the eouiily committee for
the full period of one year?"

The county state road and bridge committee is provided
for by subd. (1), subsec. 8, sec. 1317/72-5, which provides:

"Each county board, at or before the annual meeting
held next after the passage and publication of this act and
at each succeeding annual meeting thereafter, shall by ballot
elect, or by resolution instruct the chairman of said board
to appoint, a committee of not less than three or more than
five persons, of which said chairman may be one, who shall
hold their olTiccs for one year and until their successors are
elected and have qualified."

From the above provisions it seems clear that the members
of this committee arc to hold their olliccs for one year after
their election or appointment.

It is to be borne in mind that tiiis committee is not a com

mittee of the county board. Members thereof may be ap
pointed from the county at large. The membership of this
committee is not confined to the membership of the county
board. See Vol. IV, Op. Atty. Gen. p. 1048. If a person not
a member of the county board were elected or appointed a
member, of this committee, there would be no thought that
his term of ofTice expired at the spring election, because he
was not elected a member of the county board. There is
no greater reason for assuming that the term of office of a
person who is elected or appointed to this committee from
the membership of the county board expired because he
was not reelected.

Public Officers—Public Health—The local health officer
should be elected'by the local board of health—not by the
town or village board.

April 28, 1916.
John A. Markham,

Village President,
Independence, Wis.

In your letter of the 17th inst. you state in part as follows:

"A matter of uncertainty as to the correct interpretation
of the provisions contained in sec. 1411, Wis. Stats. 1915,
relative to the selection of a local health officer in this vil-
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lage, has arisen, and I am iineerlain wlielher such health
oflicer should be selected by the local board of health upon
its organization or by village board of trustees."

This provision plainly provides that the village board may,
in its entirety, organize as a boafd of health. However,
should it be considered that the entire village board be too
large a body to act as a board of health or if it be deemed
advisable that persons not members of the board should
constitute the board of health, or a portion of it, then it is
permissible for the village board of trustees to appoint
"wholly or partially from its own members a suitable number
of competent persons who shall organize as a board of
health" for such village.
Subsec. 4, sec. 1411 provides:

"The officers of such board shall include a chairman, a
clerk and a health officer, who shall be ex officib a member
of such board and its executive officers. All such officers
shall be elected hi) the. board immedialchj after its organiza
tion.'"

It secrps to me very plain from the above provision that
the health officer is to be elected by the board of health.
The only power that the village council has to exercise in
the matter is to either organize itself as a board of health
or to appoint a suitable number of competent persons to act
as such board of health. The election of the health officer,

however, is an exclusive power of the board of health and
this power cannot be exercised until after the board of health
has organized.

Constitutional Law—Interstate Commerce—Ferries—A ferry
operating on boundary waters must secure authority from
this state.

April 28, 1916.
M. R. Munson,

District Attorney,
Prairie du Chien, Wis.

From,your letter of the 13th inst. I quote the following
statement of facts:

"G has a charter from Crawford county to operate a
ferry between Prairie du Chien and North ̂ lcG^egor, Iowa,
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which charier was granlcd al the last session of the county
board of said county. G, having furnished the bond required
by ch. 53, Stats., is now operating a ferry under said charter.
At the present time, one l\ who resides at North McGregor,
Iowa, has begun running boats between the same towns,
making the same charges J'or fares and running a few minutes
ahead of the schedule time of G. G has also a license or charter
from the board of supervisors of Clayton county, Iowa.
T has no license or charter from either Crawford or Clayton
counties."

You ask the following questions which I have modified
somewhat as to language, and which I will state in the follow
ing order:

1. Is the operating of the boats by T a violation of ch.
53, and particularly of sec. 135(), Wis. Stats.?

2. What is a ferry?
3. What constitutes operating a ferry under the laws of

Wisconsin?

4. In case the alleged acts of T are a violation of sec. 1356,
how, by whom, and in whose name should the prosecution
be conducted?

5. Assuming that the acts of T constitute traffic between
two states, or interstate commeixe, then are the provisions
of said ch. 53, and particularly the provisions of said sec.
1356, modified, suspended, annulled or made unenforcible?
Were the parties mentioned in your letter engaged in

the operation of a ferry across water, within the boundaries
of the state of Wisconsin, the answering of the first four
questions would be free from any difficulty, as the first one
could be readily answered in the affirmative after citing the
provisions of said ch. 53; the second and third questions could
be answered by quoting the common law definition of a
ferry as found in any authoritative law book covering the
subject; and the fourth question could be answered by ref
erence to ch. 142, Wis. Stats., relating to the collection of
forfeitures. The fifth question is the main proposition to
be solved, and this opinion will almost wholly deal with it.
A discussion of the points of law relating to the subjects of
ferries operating over boundary waters between states, and
the law as to what constitutes interstate commerce, will

fully answer not only the fifth question but also the first
three questions.
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Ch. 53, Stats., relates to ferries, and comprises sees. 1348
to 1358, both inclusive. By its provisions the legislature
has delegated to the several county boards the power to
grant licenses for keeping ferries in their respective counties,
and authorizes said boards to fix the rate of ferriage, and to
direct how many hours each day a person licensed shall.
attend his ferry. An applicant for a license is required to
give a bond, approved by the county board,

"conditioned that he will keep a safe and good boat or
boats in good repair, adapted to the waters where they are
to be used, and that he will faithfully attend such ferry
with a suitable number of men during the several hours in
each day and at such several rates of ferriage as the said
board shall order and direct."

The act imposes certain forfeitures on a licensee for failure
to perform* the duties enjoined upon him and for demanding
or receiving excessive rates of ferriage.

Sec. 1356 reads as follows:

"If any person shall keep or use any ferry for transporting
persons or property for profit or. hire, unless authorized in
the manner provided in this chapter, he shall forfeit not ex
ceeding twenty dollars for each offense."

Before entering upon a discussion of the main question
it may be well to quote accepted definitions of the word
"ferry" as found in textbooks and decisions of the courts,
and to give a resume of the common law relating to ferries
and ferry keepers.

"A ferry is a liberty to have a boat up9n a river for the
transportation of men, horses and carriages, with their
contents, for a reasonable toll. The term is also used to
designate the place where such liberty is exercised * * *. A
ferry may consist of the right to transport from one shore
only or from one shore to the middle of the stream." 19
Cyc. 492.

"A ferry, when considered as a franchise, is the right to
have a boat upon a stream, river, arm of the sea or lake for
the transportation of persons, horses, carriages and other
property, for a reasonable toll." 12 Am. & Eng. Ency. of Law,
(2d ed.) 1087.

The supreme court of the United States has given the
following definition of an ordinary ferry in a strict technical
sense:
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"A ferry is a condnuation of the highway from one side
of the water over which it passes, and is for transportation
of passengers or of travelers with their teams and vehicles,
and such other property as they may carry or have with
them." Si. Clair Co. v. Inlerslaic Transfer Companii, 192 U.
S. 454, 406.

This definition seems to have been adopted from Mayor
of New York v. Starin, 106 N. Y. 1, 12 N. K. 031; Broadnax v.
Baker, 94 N. Car. 075. For other definitions see Chilvers v.

People, 11 Mich. 43; Pallerson v. WoUman, 5 N. D. 008.
Quoting from Lord Hale, the supreme court of the United

States, in Munn v. Illinois, 94 U. S. 113, 120, states the
common law relating to ferries, which I consider appropriate
to this discussion:

"As to ferries, the king has a right of franchise or privilege,
that no man may set up a common ferry for all ])assengers
without a prescription time out of mind, or a charier from
the king. He may make a ferry for his own use or the use
of his family, but not for the comm.on use of all the king's
subjects passing that way; becaiuje it doth in consequence
tend to a common charge and is become a thing of public
interest and use, and every man for his passage pays a toll,
which is a common charge, and every ferry ought to be under
a public regulation, viz., that it give attendance at due
times, keep a boat in due order and take a reasonable toll;
for if he fail in these he is finable. So if one owns the soil
and landing places on both banks of a stream he could not
use them for the purposes of a public ferry, except unon
such terms and conditions as the public politic may from lime
to time impose, and this because the common good requires
that all public ways shall be under the control of the public
authorities. This privilege or prerogative of the king, who
in this connection only represents and gives another name
to the body politic is not primarily for his profit, but for
the protection of the people and the promotion of the general
welfare."

The above language is freely quoted in the following
cases: The Binghampton Bridge, 3 Wall. 51, 81; Charles River
Bridge v. Warren Bridge, 11 Pet. 420; Munn v. Illinois,
supra.

"The right to establish and maintain a ferry is a franchise
which cannot be exercised without the consent of the state,
and no person, although he may own the lands on both sides
of a stream may establish such a ferry unless authorized to
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do so by Ihe proper authority." 19 Cyc. 493, citing a long
line of cases.

"If a public ferry be established without authority, the
stale has a remedy by quo warranto, and any prior grantee
whose rights are infringed by action. The statutes in many
jurisdictions make the unauthorized establishment of a ferry
a misdemeanor, or provide a penalty to be recovered by
persons operating authorized ferries whose rights are in
fringed." 19 Cyc. 493.

One of the leading cases bearing upon the right of a state
to license and regulate ferries is that of St. Clair County v.
Interstate Transfer Co., above cited. This was an action
brought by St. Glair county in the state of Illinois to recover
from the Interstate Transfer Co., a Missouri corporation,
certain statutory penalties based upon the charge that the
company had, for a period of years, carried on a feny for
transporting railroad cars, loaded or unloaded, from said
county to the Missouri shore and from the Missouri shore
to said county, without obtaining a license from said county
as was required by the law of Illinois.
The supreme court of the United States affirmed the

decision of the lower court, and held that the transportation
of railroad cars, loaded and unloaded, over boundary' waters
between two states constituted interstate commerce, and
that the said transfer company was not liable for the pen
alties prescribed by the Illinois law for failure to obtain a
license. The court, in its opinion, distinguished between
what constitutes a ferry in the strict technical sense, and
transportation. To its said definition of a ferry above quoted
the court added the following language:

"It [referring to ferries in the strict technical sensel pro
ceeds at regular intervals, and, growing out of the local
necessities and the public interest in its operation is subject
to local control and at common law the exclusive franchise
to operate a ferry within designated limits might be con
ferred upon a particular person or persons. In a strict sense,
the ferry business is confined to the transportation of persons
with or without their property, and a ferryman carrying
on only a ferry business is bound to transport in no other
way."

The court held that the transportation of railroad cars
across the Mississippi river was not the maintenance of a
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ferry in the proper sense of the term; that sudi was essen
tially interstate commerce and that the county had no power
to require the said company to obtain a license as a prere
quisite to the cariying on of such interstate commerce, and
therefore could not impose the penalty sued for.
The court in the aforesaid opinion does not deny to tlic

state of Illinois the right to require of a person or company
doing a ferr>' business, in the technical sense of the term,
under its police power, to require the taking out of a license
for the carrying on of a technical ferry business, and re-
cjuiring a feny to operate at designated hours during the day
or night.
From your statement of facts it is evident that the busi

ness of G and of 7' constitutes a ferry business in the strict
technical sense of the term as used in the aforesaid opinion
of the supreme court and that decisions of the supreme
court of the United States which relate to the business of

ferrying other than in the strict technical sense cannot be
held to apply.
From the examination I have made of the recent decisions

of said court, I am unable to find any case in which said
court has held inoperative and void police regulations similar
to those of Wisconsin relating to ferries in the strict technical
sense.

From the earliest times it has been held that a state has

authority, in the exercise of its police power, to regulate
ferries from its shore across a navigable river which con
stitutes a boundary' between it and another state or a foreign
country. 12 Am. & Eng. Ency. of Law, 1113, citing Wiggins
Ferry Co. v. E. Si. Louis, 107 U. S. 365; Madison v. Abbott, 118
Ind. 337; Marshall v. Grimes, 41 Miss. 27.
The authority of the state to grant franchises for ferries

to be operated from its shores across boundary waters was
distinctly recognized in the following cases: Fanning v.
GrcgoiVc, 16 How. 524; Conway v. Taylor s Executor, 1 Black
603.
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See also Port Richmond Ferry v. Hudson Co., 234 U. S.
317, 324.
The last cited case is perhaps the latest declaration of

the supreme court of the United States upon this question,
and the court reviews most of the authorities which may be
cited for and against the contention that a state may regu
late ferries operating from its shores over boundary waters
between it and another state or foreign country. At page 330
the following rule is laid down:

"As to those subjects which require a general system
or uniformity of regulation the power of Congress is ex
clusive; that, in other matters, admitting of diversity of
treatment according to the special requirements of local
conditions, the states may act within their respective juris
dictions until Congress sees fit to act; and that, when Con
gress does act, the exercise of its authority overrides all
conflicting state legislation."

In view of the fact that Congress has not passed any
general law governing the subject of ferries on the Mississippi
in states bordering on the Mississippi river, it would seem,
according to the above quotation, that the laws of the state
of Wisconsin relating to this subject are enforcible and do
not contravene the commerce clause of the federal consti

tution.

The following is further quoted from said opinion, found
at page 331:

"Ferries, such as are involved in the present case, are
simply means ofvtransit from shore to shore. These have
always been regarded as instruments of local convenience
which, for the proper protection of the public, are subject
to local regulation; and where the ferry is conducted over
a boundary stream, each jurisdiction with respect to the
ferriage from its shore has exercised this protective power.
There are a multitude of such ferries throughout the country
and, apart from certain rules as to navigation, they have
not engaged the attention of Congress. We also put on one
side the question of prohibitory or discriminatory require-,
ments, or burdensome exactions imposed by the state,
which may be said to interfere with the guaranteed freedom
of interstate intercourse or with the constitutional rights of
property. The present question is simply one of reasonable
charges. It is argued that the mere fact that interstate
transportation is involved is sufficient to defeat the local
regulation of rates because, it is said, that it amounts to
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a reguJation of inlerslale commerce. But this would not
be deemed a sufficient ground for invalidating the local
action M'ithout considering the nature of the regulation and
the special subject to which it relates."

And at page 332:

"The question is still one with respect to a ferry wliich
necessarily implies transportation for a short distance, al
most invariably between two points only, and unrelated to
other transportation. It thu:: presents a situation essen
tially local requiring regulalion according to local conditions.
It has never been supposed that because of the alisencc of
Federal action the public interest was unprotected from ex
tortion and that in order to secure reasonable charges in
a myriad of such dilTerent local in'-tances, exhibiting an end
less variety of circumstance, it woukl be necessary for Con
gress to act directly or to establish for that purpose a federal
agency. The matter is illuminated by the consideration of
this alternative for the point of the contention is that, there
being no federal regulation, the ferry rates are to he deemed
free from all control. The practical advantages of having the
matter dealt with by the stales are obvious and arc illus
trated by the practice of one hundred twenty-five years.
And in view of the character of the subject, we find no souncl
objection to its continuance. If Congress at any time under
takes to regulate such rates, its action will of course control.
"If the state may exercise this power, it necessarily fol

lows that it may not, in its exercise, derogate from the similar
authority of another slate. The stale powei can extend only
to the Iransactions within its own territory and the ferriage
from its own shore."

The very latest declaration of the supreme court of the
United States upon this subject is found in the case of Wil
mington Transportation Co. v. California Railroad Comm.,
236 U. S. 151, Ib-l, where Justice Hughes gives the following
succinct statement of the law:

"In case of terries over boundary waters, it has always
been recognized that ferriage from the shore of a state is
peculiarly a matter of local concern, and, while undoubtedly
Congress may regulate interstate transportation by ferry
as well as other interstate commercial intercourse, still,
because of the nature of the transportation and the local
exigency, a state in the absence of Federal regulation may
present unreasonable charges for carriage by ferry from a
point of departure within its borders."
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From the foregoing I have reached the conclusion that
the fifth question slated above should be answered in the
negative. As Congress has not passed any law regiilaling the
subject of ferries over boundary waters between states, and
as there has been no decision of the supreme court of the
United States directly holding that the provisions of the
laws of the state of Wisconsin are inconsistent with the

commerce clause of the federal constitution, or holding that
similar laws of any other state in the union are unconsti
tutional for the same reason, it is my opinion that the acts
of T are in direct violation of ch. 53, Stats., and that he is

subject to a prosecution for the forfeitures incurred under
sec. 1356, above quoted, in the manner provided by ch.
142, Stats.
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County Board—Constables—Fees—Constables are entitled
to reimbursement for meals fiiraished tramps while in their
legal custody and the county board cannot legally adopt a
resolution refusing to allow such claims.

May 1, 1916.
L. J. Fellenz,

District Attorney,
Fond du Lac, Wisconsin.

In your letter of the 18th ult. you submit, for my opinion,
the following statement of facts:

"At a recent meeting of our county board a resolution
was passed refusing, from the date of said resolution, to
allow any constable or other ofTicer any charge for lunch
furnished vagrants. The village of North Fond du Lac,
in our county, is the only village which has presented through
its constable a charge against the county for lunches furn
ished by him. They have no ordinance in said village
covering vagrants and they claim that all proceedings are
under the state law and that therefore the county is liable
for lunches so furnished to the vagrants while in the custody
of the officers."

The last paragraph of sec. 843, relating to the fees of
constables, reads in part as follows:

"He shall also receive all his necessary disbursements
actually made for board and conveyance of prisoners, to
be settled by the county board," etc.

Sec. 669 contains a statement of powers granted to the
county board, and subd. (14) of said section reads as follows:

"To fix and regulate from time to time the fees or com
pensation of officers and magistrates for services performed
in all prosecutions for vagrancy, or under the laws concerning
tramps, intoxication in a public place, indecent exposure of
the person or disorderly conduct, except when the prosecution
for any such offense shall be brought under a city or village
charter or ordinance; and no greater compensation than
shall be so fixed shall be recovered."

From the reading of your statement of facts, I infer that
your county board considered itself authorized under the
foregoing subsection to adopt a resolution by which it refused
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to allow all claims of constables for board of prisoners in
their legal custody. It is well settled that a county board
maj^ fix the fees and compensation of ofTicers for services
performed in all prosecutions for vagrancy, or under the laws
concerning tramps, by virtue of the authority given in the
statute above quoted. See Rijan v. Outagamie Co., 80 Wis.
336; Barllelt v. Eau Claire Co., 112 Wis. 237. But none of
these cases go so far as to hold that a county board may
deprive a constable or other ofTicer from being reimbursed
for the board of a prisoner in his legal custody.
The language of sec. 843, above quoted, is very positive

and provides that a constable "shall also receive all his
necessary disbursements actually made for board." The
fair inference to be drawn from this language is that he shall
be reimbursed for all necessary disbursements for board in
addition to the fees all'owed by sec. 843, or the fees and com
pensation fixed by the county board under sec. 669, subd.
(14).

It is my opinion that the county board had no authority
to pass the resolution by which it attempted to relieve itself
of the duty to reimburse the constable for furnishing neces
sary board for prisoners in his care. The resolution of the
board cannot be sustained for lack of statutory authority to
adopt the same. The claim of the constable should be
alloNved at its just and reasonable amount.

In coming to this conclusion I am, of course, assuming
that the lunches for which the officer has filed a claim against
your county board were provided to vagrants by the con
stable while such vagrants were in his custody under legal
processes issued on behalf of the state.

Educaiion—Counties—Agriculture—County Board—Coun
ty agricultural schools may be discontinued by county
board.

May 2. 1916.

Hon. Emanuel L. Philipp,

Governor.

Your letter of May 1, 1916, states that:

"The question of discontinuing the agricultural school
of Milwaukee county is up for consideration by the Mil-
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waukee county board of administration. The question
arises, whether this board has the right to discontinue that
school. If not, can the county board of Milwaukee county
discontinue it, and what will be the proper procedure?"

The administration board for county schools of agriculture
and domestic science is created by sec. 553rf. I can find no
power conferred upon this county school board to discon
tinue such a school. The section just named provides:

"A board to be known as the county school board is hereby
created, which shall have charge and control of all matters
pertaining to the organization, cciuipment, and maintenance
of such school, except as otherwise provided by law."

The functions of this board seem to be all in the direction
opposite from the one mentioned.
The power of the county board in the premises is not

without doubt, but I have reached tKe conclusion that the
county board may discontinue that school. In the first
place, there is no command to the county board to levy
taxes or provide funds for the maintenance of the school
and, of course, the cutting off of schools would have the
indirect effect of discontinuing the school.
The creation and maintenance of these schools is author

ized by sees. 553c to 553/, inclusive. The first section con
tains the grant of power, and in these words:

"The county board of any county is hereby authorized
to appropriate money for the organization, equipment and
maintenance of a county school of agriculture and domestic
economy."

There is no provision that appropriations shall continue
year after year. The mattei* of appi-opriation seems to be
left to the discretion of the county board. Should it fail
to make appropriation, no funds would be available for the
maintenance of the school.

In my opinion, this particular matter is one of local
administration and is not ruled by the line of decisions
which hold that the mere option on the part of a county or
city to adopt certain laws does not carry with it by implica
tion the right to repeal the said laws or rescind its action in
the premises.

It was held in Northern Trust Company v. Snyder, 113 Wis.
516, 532, that, in the matter of option law, "the power to
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adopt is a special limited power which, when once exercised,
is exhausted."

This decision has been followed in numerous later cases.
In Slate ex rel. Williams v. Sawyer Co., 140 Wis. 634, it was
held that a county which had adopted certain sections of the
statute creating a municipal court in each county could not
thereafter rescind its action and abolish such court. This
was held to be a case of the acceptance of an option law.
The cases just cited and others are reviewed and dis

tinguished in Jloli Lumber Company v. Oconio, 145 Wis. 500.
It is there pointed out that, if the acts of the municipality
are acts of administration, they are controlled by the general
rule that municipalities may repeal ordinances and resolu
tions. The statutes authorizing the maintenance of these
schools with reference to the subject under inquiry are
quite similar to sees. 697a, et seq., which authorize every
county board to "provide for the establishment, erection
and maintenance within the county of a workhouse," (sec.
697a). A county that has a workhouse is not, in my opinion,
obliged for all time to operate and maintain the same, but
maj^ discontinue it at the will of the county board.
So, too, county boards are empowered to purchase land

for the purpose of holding agi'icultural fairs and to improve
such lands and grant the use thereof to agricultural societies,
and to vote money to such societies. Sec. 669, subd. (9).
It will hardly be contended that lands once acquired for
such fairs, and the use thereof granted as above mentioned,
must be forever used by such societies, or that an api)ropria-
tion under said subsection made in a given year would
obligate the county to continue annual appropriations.
I have reached the conclusion that the county board may

discontinue the appropriations and provide that after a
certain date it Avill not maintain or operate an agricultural
school, and that it may lease or convey the property now
devoted to that purpose for such other public purposes as,
in the discretion of the county board, shall be for the best
interests of the public. Sec. 670, subd. (14).

Without expressing any opinion upon the constitutionality
of the statutes authorizing the organization and maintenance
of these schools, attention is called to the fact that the stale"
aid provided for such schools can never be gi'anted to more

10-12.
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than seven. Sec. 553/. Such limitation is entirely arbitrary
and might be held to be in violation of the rule of uniformity
of county govemment.

Criminal Law—Public Officers—Notaries Public—Notaries
public may be prosecuted under sec. 4549 or sec. 455-1 for
atlesLing a false jurat to an afTidavit.

May 4, 1916.

IION. WlNFRED C. ZaBFL,
District Attorney,

Milwaukee, Wisconsin.

In your communication of the 21st ult. you slate it has
been brought to your attention that at the primary election
held in Milwaukee county on March 21, 1916, a number of
ballots were cast by nonrcgistered electors, who presented
alleged aflidavits as provided in sec. 6.41, but were defective
for the following reasons: neither the elector who undertook
to vote, nor the freeholders who undertook to suiistantiate
the elector's afTidavit, were properly swora to, in that they
did not appear before a notary or any other person authorized
to administer an oath, and were not swoin to such affidavil
and did not sign such affidavit in the presence of the notary.
You ask whether the act of a notary in certifying that the

elector or the freeholders appeared liefore him on a certain
day and were by him sworn to said affidavit, when, in fact,
they did not appear before him and he did not sec them
sign and he did not swear them to said affidavil, cither in
person or in any other manner, violates any of the provisions
of sec. 4549.

Sec. 4549 is an act which deals comprehensively with
official malfeasance. It provides, in parl, that any officer
of the state, "who shall make any false statement, certificate,
report, return or entry in any book of accounts oi* of records
in respect to anylhing done o- required to be done by him
officially, or in any public or official service," shall be
punished, etc.
The jurat attached to an affidavit is tantamount to a

certificate on the part of the swearing officer that the affiant
•appeared before him upon the date Lheiein mentioned, sub
scribed to the affidavit, and was by him (the officer) sworn
to the contents thereof.
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This portion of sec. 4549 has not been considered by our
supreme court and I can find no decisions elsewhere that are
helpful in the consideration of the question of whether a
notary public who falsely certifies that a person appeared
before him and swore to an affidavit, can be prosecuted
under that portion of the section above quoted,
I have little doubt, however, that the language above

quoted exactly fits such conduct' on the part of the notary
public, and passing upon the question as an original proposi
tion, seeking to square the language referred to with the
dereliction of the notary, I am quite convinced that a
district attorney is justified in instituting criminal proceed
ings against a notary public, guilty of the conduct mentioned
in your communication under this provision of sec. 4549,
unless sec. 4554 more nearly fits the offense. That section
provides:

"Any public officer whatever in this state whose duty it
shall be by law to make any official certificate in respect to
any matter or thing, who shall state in such certificate in
respect to anything material, that which he knows to be
false or that which he has not good reason to believe is true,
shall be punished," etc.

I do not find that this section has been construed by oiir
supreme court, but it seems to me that a notary public, who
is a public officer, who falsely certifies that on a certain date
a certain affiant appeared before him, subscribed his name
to an affidavit and was by the officer sworn thereto, falls
within the condemnation of this section.

It is my opinion that the notary public referred to in
your communication may be prosecuted under either of
these provisions of law.
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Appropriations—Charitable and Penal Institutions—The
appropriation for the home for the feeble-minded should be
charged with the maintenance of convicts employed in the
construction thereof.

May G, 1916.

State Board of Control.

In your recent communiOation you say:

"We have at llie iirescnl time employed at the new home
for fccblc-rainded and epileptic at Union Grove about
Ihirty-hve convicts from the Wisconsin stale prison. We
have about tiie same number employed at the Wisconsin
industrial home for women at Taycheedali. These men are
employed in construction work, such as grading, erecting
buildings, putting in sewers, water pipe, clearing grounds,
and excavating for the basements of said buildings.
"Sec. 172-67, subsec. US, Stats. 1915, approjiriates S179,-

250.00 to the state board of control for the operation of the
state prison. The (piestion was raised as to whether the
maintenance of the i)i'isoners employed at the new home for
feeble-minded and the industrial home for women should be
paid out of the building funds of those institutions or out
of the appropriation for the operation of the Wisconsin
state prison.
"Under date of December 31, 1915, you wrote an opinion

in which you advised that the maintenance of the prisoners
employed at Union Grove and Taychcedah must be paid
out of the operating fund of the Wisconsin state prison. We
find upon investigation of the matter that the cost of main
taining these prisoners at Union Grove and Taychcedah is
largely in excess of what it costs to maintain the prisoners
who are kept at the state prison at Waupuii.
"We do not believe that the operating fund of the prison

should be charged with the additional cost of maintaining
the prisoners that are sent to other institutions to do con
struction work. It is our opinion that the operating fund of
the state prison should be credited with any amount or
amounts that are charged to that fund on account of prisoners
at other institutions doing construction work with the. dif
ference between the cost of maintaining pri.soners at the
prison and the cost of maintaining them at such in.stilutions.
"Wc would like to have your opinion upon this cpiestion

and wc would also like to have you advise us whether the
wages of the foremen who have charge of the prisoners in
such construction work are not proper charges to the in
stitutions at which the work is being done."
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See. 172-07, subscc. 18, provides:

"There is ai)|)n)priiUcd on July 1, 1915, one hundred and
scvenly-nine thousand, two hundred and fifty dollars,
and there is annually appropriated, beginning July 1, 1910,
one hundred forty-nine thousand two luindrcd and lifty
dollars, payable from any moneys in the general fund not
otherwise appropriated, to the state board of control for
(he operation of the slate prison"

Sec. 172-67, subscc. 45, provides:

"There is appropriated on July 1, 19i;>, twenty-five
thousand dollars and on March 1, 1911, seventy-five thou
sand dollars and on July 1, 1911, fifty thousand dollars
and on July 1, 1915, one hundred and fifty thousand dollars,
payable from any moneys in the general fund not otherwise
appropriated, to the state board of control/or the construction
of a new home for the feeble-minded, as provided in sections
573ip-l to 573io-3, inclusive."

There is no provision of law requiring the board of control
to construct the new home for the feeble-minded, or any other
building, for that matter, either wholly or partially, by con
tract. It may do the same by day labor and no reason is
perceived why it may not cause the work of construction,
or any particular portion of it, to be done by convict labor.
The question here presented is whether the expense

incident to the proseculion of such work by convict labor
should be charged to the aj)pioprialion for the construction
of the building or to the appropriation for the operation of
the state prison.
In an opinion addressed to you under date of December

31, 1915, and in another addressed to the secretary of state
upon the same date (Vol. IV, Op. Atty. Gen., pages 1142
and 1148), I considered similar questions and ariived at
the conclusion that such expenses must be paid from the
appropriation made for the operation of the state prison.
A reconsideration of those opinions docs not reassure me as
to the correctness of the conclusions reached. In order to

justify the conclusions Lhci'e announced it was necessary to
assume, and it was assumed, that the walls of the stale
prison comprehended the entire state. While this may be
true in a certain sense, it is not necessarily true as a general
proposition. It was deemed necessary to specifically provide
in sec. 4927 that "in case any convict employed outside the
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prison ijard shall escape, he shall be deemed as having
escaped from the prison proper.'' Thai this should be the law
is apparent. That it was deemed necessary, however, to
specifically write this provision into the law, is significant.
The efTecL of this provision is to constructively enlarge the
walls of the state prison to include any convict who shall
escape, even though he be beyond the physical structure of
the walls at the time of his escape. The provision was
enacted for the purpose of according to the escaped convict
the same status and to the state the same rights of recapture
as though he had escaped from the prison proper.
As I now view the matter, however, this is not a very

weighty consideration upon which to base the conclusion
that an appropriation made "for the operation of the state
prison" shall necessarily include the expense of maintaining
and caring for prisoners employed upon slate work in distant
parts of the slate. There is at Waupun a physical structure
or plant known as the stale prison. The operation of this
plant includes, among other things, the heating and lighting
thereof, the employment of guards and watchmen, the food,
clothes and maintenance of the convicts housed therein, and
possibly certain upkeep and repairs. What reason is there
for saying that, when a detachment of convicts arc removed
from the prison, transported to Union Grove, and set to work
in the construction of the new liome for the feeble-minded,
the expense of the transportation, the extra expense for
guarding, the expense of barracks for their shelter, and the
additional cost of feeding them, shall ])c charged to the
appropriation for the operation of the state prison when the
sole pur()ose of their presence at Union Grove is to prosecute
the woi'k of the construction of the new home for the feeble

minded, for which the legislature has made a separate and
independent appropriation?

If the work performed by these convicts were performed
by free laborers, they would be jjaid out of the appropriation
for the construction of tlie new home. Why should not this
appropriation be charged with the same expense when the
labor is performed by convicts? Did the legislature expect
that an appropriation which Avas deemed siifTicient to operate
the state prison under normal conditions would be sufficient
to house, clothe and shelter convicts thus used, in view of
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the very patent fact that they cannot be maintained as
cheaply in camp in small detachments as they can within
the prison walls? Was it the intention of the legislature that
the appropriation for the operation of the state prison should
be drawn upon for the erection of the new^ home for. the
feeble-minded, or the industrial home for women at Tay-
cheedah?

The legislature has made an appropriation for the opera
tion of the state prison. This, in my opinion, has reference
to the physical plant at Waupun. With the appropriation
so made the board of control must operate this plant.

It has made another appropriation for the construction of
a new home for the feeble-minded at Union Grove. Out of

this appropriation should be paid all expenses incidental to
the construction thereof. If convict labor be used, the
expenses incident to the use of such convict, labor should be
charged to the appropriation benefited thereby, namely, the
appropriation for the construction of the home. The same
is true with reference to the construction of ths industrial

home for women at Taycheedah. My ruling in the opinion
addressed to the secretary of state under date of December
31st, upon this question, is reversed.

This conclusion has sound reason for its foundation. Not

only that, but it is in the interest of a wise public policy.
It aids in the solution of a question which is already trouble
some to the state and which is growing rapidly more so, i. e.,
the question of the employment of our convict labor. Not
only that, but it enables the board of control to proceed
with the construction of public buildings in a most economic
way. It will result in a saving to the state, to the appropria
tion made for the construction of such public buildings, and
will enable a further saving to the appropriation for the
operation of the state prison, measured by the decrease in the.
cost resulting from the maintenance of these various detach
ments of convicts in camps.

The opinion addressed to you under date of December 31,
1915, with reference to the expense of maintaining convicts
engaged in the construction of roads, is not disturbed.
You are, however, at liberty to ask for a reconsideration of
that opinion. The question there differs somewhat from the
questions here considered by reason of the character of the
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approprifilion made to the board of control for the prosecu
tion of such work. For this reason I reserve that question
for further consideration, if you shall be disposed to ask for a
reconsideration thereof.

Insurance—Slalc Fire Fund—Vclerans' Home—Veterans'

Home at Waupaca may be insured in the state fire fund.
May 6, 1916.

Hon. F. W. Kubasta,

Deputy Commissioner of Insurance.
Under date of April 15th in an opinion rendered you,*

I ruled that the Wisconsin Veterans' Home was not a state

institution; that the property thereof is not state property,
for which reason it should not be insured in the state insur

ance fund. This ruling was based on an opinion rendered
Flon. J. G. D. Mack, chief engineer, department of engineer
ing, under date of February 9, 1916,f in which the statutes
appearing in the volume of the compiled statutes were
reviewed and it was found that the Wisconsin Veterans'

Home is "an institution incorporated under the laws of this
state under the auspices of the department of Wisconsin
Grand Army of the Rcpul)lic" to the maintenance of which
the state makes substantial voluntary contributions requir
ing the ofTiccrs thereof to give a bond of the state for the
faithful expenditures and application of moneys appropriated
by the state for and to the several objects and purposes for
which the same are appropriated, and to report fully in
writing to the governor the transactions, management and
conduct of the institution.

I found no provision of law preserved in the compiled
statutes to indicate that the state owns or claims to own the

buildings connected with said home or the real estate upon
which such buildings are situate, and arrived at the conclu
sion that the title to such buildings and the real estate upon
which they are situate is vested in the corporation known
as "the Wisconsin Veterans' Home.

You can readily appreciate that I was somewhat surprised
to receive your communication of the 19th, acknowledging
receipt of my opinion addressed to you under date of April

•Pngo 310 of this volume.
tPagc 116 of this volume.
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15th, and calling my attention to the fact that there are on
record with the secretary of state some deeds of conveyance
and muniments of title apparently vesting in the stale of
Wisconsin title to the real estate upon which the home is
situated. Upon receipt of this communication it became
necessary for me to ascertain the legislative act under which
these conveyances were made to the state for the purpose of
ascertaining whether the title thus conveyed had been
accepted by the state. In this connection I acknowledge
my indebtedness to Colonel H. S. Vceder, commandant at
the Soldiers' Home, for reference to the legislative act under
which title to the property was conveyed.
Ch. 264, Laws of 1889, made various appropriations of

money to the Wisconsin Veterans' Ilome, subject to the
provision that:

"The acceptance by said Wisconsin Veterans' Home of
the amount hcrel)y appropriated shall vest the title to the
real estate of said home in the state of Wisconsin subject
to the right of said home to have the use, enjoyment and
possession of said real estate for a home for soldiers, sailors
and marines, and their wives and widows, as long as said
home shall use said real estate for such purposes and said
Wisconsin Veterans' Home shall convey said real estate to the
stale of Wisconsin by a good and suilicient warranty deed
in accordance with the spirit and intent of this act within
one year after the passage and publication of this act."

It is apparent that the deeds of conveyance on file in the
office of the secrelai'y of state, referred to in your communica
tion of April 19th,"were made pursuant to the provisions of
the act above referred to and arc in all respects sufficient to
vest in the state of Wisconsin title to the real estate therein
described and all buildings constituting the Wisconsin
Veterans' Home.

This necessitates a reversal of my opinion addressed to
you under dale of April 15th and a ruling to the effect that
the buildings of and in connection with said Wisconsin
Veterans' Home should be insured in the state insurance
fund.

Likewise, it requires a reversal of the opinion submitted
to the chief engineer under date of February 9, 1916, and
a ruling to the effect that the provisions of sec. 1636-250 do
apply to the Wisconsin Veterans' Flome.
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I regret the oversight which has given rise to this con
fusion, which you will readily sec is fully explained by the
fact that the provision for the conveyance .of title to this
property to the state is not preserved or carried into the
compiled statutes.

Aulomobiks—Licenses—Bicycles eciiiippcd with Smith
motor wheel subject to motor cycle license.

May 8, 1916.

W. F. Owen,
Disiricl Allorney,

Stevens Point, Wisconsin.

Your letter of April 29th, enclosing a circular of the Smith
motor wheel has been received. You wish to know whether

persons using these motors on ordinary bicycles must register
the same and obtain a license under the provisions of sec.
1636-47.

I am informed at the secretary of state's ofTicc that it has
been the policy of that department to requiie bicycles
equipped with the Smith motor wheel to register and Lake
out a license and that it has been the practice of the manu
facturer and agents and demonstrators to take out licenses.

I see no room for two conclusions in the matter you
submit. One of the illustrations in the circular shows this

motor wheel attached to a "bicycle built for two," and it
could be attached to and be used to drive bicycles built for
four or six and the size of the motor wheel could be enlarged
and the speed increased until the combination would be
equally as much a menace and need regulation as much as
ordinary motor cycles.
When this motor wheel is attached to a bicycle, the

combination constitutes a motor-driven tricycle, and, tech
nically and strictly, it should have the same name as the
ordinary motor cycle equipped with a basket and a third
wheel.

A bicycle equipped with a Smith motor wheel is an auto-
cycle; ill other words, a motor cycle. Webster's International
Dictionarv defines a "motor cycle" as:
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"A bicycle having a motor attached so as to be self-pro
pelled. In Great Britain the term motor cycle is treated by
statute * * * as limited to motor cars * * * de
signed to travel on not more than three wheels, and weighing
*  * * not more than three hundredweight."

This same dictionary defines a "cycle" as:

.  "A bicycle, tricycle or other similar vehicle."

So that a bicycle propelled by a gasoline engine is a motor
cycle. Beyond any question it is at least a vehicle similar
to a motor cycle. By all the definitions the terms "bicycle"
and "vehicle" may be synonymous.

Webster's International Dictionary defines a "vehicle' ' as:

"That in or on which any person * * * rn^y be
carried * * * as * * * a bicycle";

and it defines a "bicycle" as:

"A light vehicle having two wheels one behind the other."

The law originally provided that "no automobile or other
similar motor vehicle" should be operated without having
been registered. Ch. 305, Laws of 1905. This department,
soon after the enactment of that law, construed it as not
applying to motor cycles. The legislature either disagreed
with that interpretation or found from subsequent experi
ence that public interest required the registration and
licensing of motor cycles, and in 1909 amended this portion
of the law by inserting at the word "automobile" the words
"motor cycle." As originally passed, the law was open to
construction and it might have then been interpreted as
including motor-driven bicycles or tricj'^cles.
As the statute now stands, I am of the opinion that it is

entirely plain and calls for no construction. In my opinion,
a bicycle operated by a Smith motor wheel attachment or
similar power must be registered and licensed.
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Bridges and Highwags—Counties—Bonds—Procedure dis
cussed for issuance of bonds.

May 9, 1916.

Wisconsin Highway Commission.

In your letter of May 8Lh you say that sees. 1317;»-12 and
1317/n-12rt, Stats., cover the matter of county bond issues
for state aid highway construction; that sec. 1317/n-13,
Stats., covers the matter of town bond issues for state aid
highway construction; tlial the last sentence in subscc. 1 of
each of these sections provides that the state highway com
mission shall furnish counties and towns with all bond forms
covering such issues, ready for signing; that up to the jiresent
time such few issues as have been made have been covered
by arrangements with the Western Bank Note Company
and a printing company at Merrill, Wisconsin; that the
frequency and amount of such issues are becoming so great
that it seems expedient to make arrangements for such
printing at Madison, and that you are taking up negotiations
with the printing companies here; that you have been using
the form for both county and town bond issues furnished by
a competent lawyer and that several ol these issues have
been sold with no question raised as to the form of the bond
or the contents; that in order to save any possibility of
trouble you submit the bond forms to this office for sug
gestions as to any changes or alterations necessary or expedi
ent to make the language of the bonds in full compliance
with the state aid statutes and other statutes that may be
applicable.
You further state that the legislature of 1915 added to

the previous bond provisions new i)rovisions covered by
subsec. 4, sec. 1317m-12, and subsec. 5, see. 1317/n-13;
that these new provisions j^rovidc for the anticipation of
state aid to accrue within the life of the bonds under the
provisions of subscc. 3, sec. 13I7/n-12, and suiisec. 4, sec.
1317m-13, these anticipated total amounts, as estimated by
the state highway commission, to be made immediately
available by the issuance of supplementary county and town
bonds respectively; that the question arises as to whether
the form of such county and town sup])lementajy bonds
should vary at all from the form of the original county and
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town bond issues, that is, is it necessary tliat there he a
recital in the supplementary bonds of the terms under which
they are issued and of the fact that they are supplementary
to an authorized county and town issue under the ordinary
provisions of the State Aid Law. You also suggest that you
would like to have us prepare forms for the entire procedure
for the issue of such bonds by both counties and towns.

Art. IV, sec. 25, Wis. Const., provides in part:

"The legislature shall provide by law that all stationery
required for the use of the state and all printing authorized
and required by them to be done for their use, or for the state,
shall be let by contract to the lowest bidder, but the legis
lature may establish a maximum i)rice."

Subsec. 1, sec. 1317m-12, and subsec. 1, sec. i:n7m~13,
both provide that the bonds shall be in the form approved
by the state highway commission, printed on the plates pro
vided for bonds of like character, and that the blanks tiicre-
for ready for signing shall be furnished by said commission
at cost.

It seems clear to me that these blanks come within the
constitutional provision referred to, and that the contract
for furnishing them to the highway commission must be let
to the lowest bidder. This is a matter which should be taken
up with the state printing board and arrangements made to
have those forms printed.

I see nothing objectionable in the form of the county bond
submitted. There seems to have been some word o^ phrase
omitted at the end. I am not certain just what that is, but
the word "same" would seem to be applicable. Perhaps
some other language has been used that would be even more
appropriate than this.
The form of the town bond, however, is not such as should

be used. This is a foj-m of bond applicable only where the
improvement is to be paid for by a special assessment upon
the lands specially benefited. There is no provision in the
State Aid Law for any such special assessment. The bonds
to be issued by the tOAvns may be in substantially the same
form as those issued by the counties, merely making the
changes to indicate that it is issued by the town instead of
by a county.

Sec. 3, art. XI, .Const., provides in part:
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"No counly, cily, town, village, school district, or other
municipal corpoi-atioii shall be allowed to i)ecoiTie indebted
in any manner or for any purjiose to any amount, including
existing indebtedness, in the aggregate exceeding five per
centum of the value of the taxable property therein, to
be ascertained by the last assessment for stale and county
taxes previous to the incurring of such indebtedness. Any
county, city, town, village, school district, or other municipal
corporation incurring any indebtedness as afoiesaid, shall',
before or at the time of doing so, provide for the collection
of a direct annual lax suflicient to pay the interest on such
debt as it falls due, and also to pay and discharge the prin
cipal thereof within twenty years from the time of contract
ing the same."

Subsec. 4, sec. I317m-12, with reference to Llic issue of
supplementary bonds by the county, provides that in case
of the issue of such bonds all of the provisions of subsec.
2 shall apply. Subsec. 5, sec. 1317/77-13, provides that in
case of the issue of supplementary bonds by a town all the
provisions of subdivisions 2 and 3 of such section shall apply
and be complied with as in the case of the original bond
issued. Subsec. 2, sec. 1317/77-12, and subsec. 2, sec. 1317/n-
13, each provides for the levying of a direct tax to meet the
principal and interest of the bonds as they become due. In
other words substantially the same proceedings must be gone
through with in the case of the issue of the supplementary
bonds as in the case of the issue of the original bonds. The
same recitals in the bonds would be applicable and I see no
need of a change in the form of such bonds. The supple
mentary bonds can be in precisely the same form as the
original bonds.

Bridges and Ilighmays—Municipal Corporalions—Drains
—Damages occurring to highways in extending a drain
across the same must be borne by the drainage enterprise.

May 9, 1916.
Claron A, Markiiam,

District Attorney,
Beaver Dam, Wisconsin.

In your communication of the 5th inst. you say that
your opinion has been asked as to the proper construction
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to be placed upon the provisions of sec. 13666, Stats., being
ch. 623, Laws of 1915, providing for crossing of highways,
etc., by drainage machinery in constructing town or other
drains, and you ask for my opinion as to whether the town
or the parties constructing the drains and operating the
machinery should pay for the removal of a bridge upon a
public highway in a town, the drain not being a town drain,
but a private drain constructed by the owners of the land.

Sec. 13666 provides:

"Whenever it is necessary for a dredge or other machinery
to cross the right of way of a highway, railroad, telephone
or telegraph coinpany, or any other obstructing right of
way, for the purpose of constructing a town drain, or any
drain, the supervisors shall cause notice to be served on the
proper authorities of such corporations at least eight days
before the day specified as the one on which such machinery
is to cross such right of way. On the day specified, or on
some other day mutually agreeable, said authorities shall
let said machinery cross said right of way, keeping an item
ized and just account of the cost of removing and replacing
bridges or any other material expense caused by said machin
ery crossing said right of way. Such cost shall be included
as among the legitimate items in the cost of construction."

This provision is not a remarkable example of legislative
clearness and precision. It seeks to authorize those con
structing a drain, whether it be a private drain or a town or
county drain, to cross the right of way not only of a public
highway, but that of a railroad company or a telephone or
telegraph company or any other quasi-public corporation.
It also authorizes the expense incurred in removing and re
placing bridges or any other material expense caused by said
machinery crossing said right of way, to be included as
among the legitiihate items of cost of construction. It does
not, however, in express terms, provide for compensating
either the town or other corporation for damages caused by
such crossing. However, when related statutes and funda
mental rules of law are considered, I think the legislative
intent is not a matter of doubt. Sec. 13666 is found in that
division of ch. 54 relating to town drains and no difficulty
occurs in construing this section in so far as it relates to
town drains.

By sec. 1363, relating to town drains, it is provided that
the benefits of such drains shall first be assessed against the
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town and that the "remainder of such total cost of con
struction as shall not be assessed against said town shall, by
order, be assessed and apportioned against the benefited
lands," etc. This is done by the town board of supervisors.
The provisions of sec. 1366/j providing that "such costs

shall be included as among the legitimate items in the cost
of construction," authorize the town board of supervisors,
in case of a town drain, to include the costs incurred in
crossing a highway in the total cost of construction and
assessment thereof against the property benefited. This
provision of the section is quite appropriate and workable
where the drain is a town drain and where the right of way
crossed is a public highway, because both are under the
control of the town board of supervisors. Tlie difficulty
arises where a private drain crosses the highway, or where a
town drain crosses the right of way of a ([uasi-public corpora
tion. Under such circumstances there must be cither an
agreement between those interested in the drain and those
owning the right of way, as to the amount of the damages
incurred, or there must be some way provided by law for
the ascertainment thereof. In this respect sec. 1366/) is,
in its terms, deficient.

In arriving at the legislative intent, as revealed by sec.
1366/), we should bear in mind, first, that "private property
shall not be taken for public use without just compensation."
It is, therefore, beyond the power of the legislature to author
ize any kind of a drain or ditch to be constructed over or
across private properly williout compensation to the owner
thereof. It is very clear that, before a ditch can be extended
across the right of way of a railroad company, such com
pany must be compensated for whatever damages are sus
tained by reason thereof.

Further, while it is probably competent for the legislature
to authorize the extension of a drain across a public highway
without compensation to the town, there is no intimation
here that the legislature intended to do so. It is very plain
that where the drain is a town drain the expense incurred in
removing and replacing bridges, as well as any other material
expense caused thereby, shall be borne by the enterprise and
assessed against the property benefited. In other words, it
is not an expense which the town must bear.
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Bearing in mind, therefore, that it is beyond the power of
the legislature to authorize the extension of a drain across
private property without compensation for the damages
imposed, and that in the ease of a town drain it expressly
provides that the damages resulting therefrom shall be borne
by the drainage enterprise and assessed against the property
benefited, it is not difTicult to discover, with a fair degree of
certainty, the legislative intent in such respect and that is
that whatever damage results either to the highway or to
any other right of way in the construction of a town drain
or any other kind of a drain must be borne by the drainage
enterprise. This means that, if a town drain or any other
kind of a drain is projected across the highway, the town
shall be absolved from any expense incident to the removing
arid replacing of bridges, or any other material expense
caused thereby. This lays upon the drainage enterprise the
duty either of restoring Llic highway to its original state of
usefulness or compensating the town therefor.

Fish and Game—Navigable Walers—The Fish and Game
Laws apply to all lakes and ponds, if navigable, regardless
of their size and the means of access thereto.

May 10, 1916.
Frank W. Bucklin,

Attornei} at Law,
West Bend, Wis.

In your recent letter you submitted the following question
for an official opinion:

"Do our statutes covering the conservation of fish apply
to the catching and taking of fish from sinall lakes owned by
and entirely surrounded by lands of an individual and which
have no inlet or outlet?"

In Wisconsin, the land under all natural lakes and ponds,
regardless of their size, if navigable, belongs to the public,
and the title of a riparian owner extends only to the natural
water line. Mariner v. Schullc, 13 Wis. 692; Diedrich v. N.
W. Union Rwy. Co., 42 Wis. 243; Boorman v. Sunnucks, 42
Wis. 214; Delaplaine v. Chicago, etc. Ry. Co., 42 Wis. 214;
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Nc-pec-imuk Club v. Wilson, 96 Wis. 290; Bixbi) v. Parish,
14S\Vis. 421.

Although the land surrounding the lake may Ije owned by
one man, that cannot alter the nature of the lake. A high
way could be extended to said lake at any time so as to
give the public acce.ss to the lake. Of course, if the body of
water is artificial and used as an artificial Hsh pond, the
question might be different, but a natural lake is covered
by our Fish and Game Laws, unless by some express pro
vision it is excluded from the general provisions of the law.

Fish and Game—Dams—It is unlawful lo (ish wilhin two

hundred feet of any dam under sec. 62.29, whether the dam
be a lawful or unlawful structure.

May 10, 1916.
CoNSI•:K^ ATioN Commission of Wisconsin.

I have your letter of recent dale, in which you stale that
the Conservation Warden Valentine Raeth, of Milwaukee,

recently arrested a man for using a dip net contrary to sec.
62.29, Slats., i. c., operating a dip net within two hundred
feet of the Muskego lake dam, Waukesha county.
You slate that he changed the complaint from a violation

of sec. 62.29 to a violation of 62.40 because the judge brought
up the question, "What is a legal dam," he being of the
opinion that no clam was a legal dam unless it had been
chartered by the legislature, and that any person could use
a dip net in violation of sec. 62.29 if the dam in question
had not been chartered bj^ the legislature of Wisconsin.

Said sec;. 62.29 provides:

"Except as expressly provided in this chapter, no person
shall take, catch, kill or fish for fish of any variety during
the close season for trout, in non-navigable waters containing
trout: or at any time in or from any spring hole or artificial
well connected with any of the waters of tiiis state; or by
means of shutting or drawing off water for that purpose
nor within two hundred feet of any lishway, lock or dam
otherwi.se than with a hook and line."

I agree with you that any obstruction of the waters used
for the retaining of waters for any purpose whatsoever may
be construed as a dam; and the question as to whether it
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iiad been ciiarlcred by the state of Wisconsin ̂voui(l not have
any elTect as to a violation of the slate Fish and Game Laws.
The dam spolvcn of in sec. 62.29 is a dam actually in exis

tence, whether lawfully or unlawfully. The prohibition in
sec. 62.29 is for the purpose of protecting the fish, and the
legality of the dam cannot in any way alTecl that question.

Banks and Banking—A financial scheme held to be
unlawful.

May 10, 1916.
Hon. a. E. Kuolt,

Commissioner of Banking.
In yoiir letter of recent date you ask my opinion upon the

statements contained in a letter from Guy A. Benson of
Racine. Mr. Benson's letter states:

'T have a client who is in the business of buying and selling
bonds and mortgages of his own and of others and he desires,
as an inducement to small investors, to sell bonds on what
might be termed the installment plan. He proposes to
furnish people with small savings banks, so-called, for them
to put tiieir savings in from day to day and then he will
permit them to call at his office, say once a month, with such
moneys as they have been able to spare, and to leave the
same with him for the purpose of ultimately buying
therefore a SlOO 6% real estate bond, when the accumulations
have amounted to that much. The money so paid in from
time to time will be credited to the customer on a card or
deposit slip, furnished by him to each customer. He will
agree to pay 4% interest on all moneys left with him for the
purchase of such bonds, interest to be computed, semi-
annually, and added to the principal amount. The customer
will not be permitted to withdraw the money so left with
him and he can only receive therefore one or more of said
6% real estate bonds, depending on the amount paid in.
"It would appear to me that there is no legal objection to

this plan. The only sections of the law which might be
deemed applicable are sees. 2014-27 to 2014-29 and sees.
2024-78/ to 2024-78/7?. However, both of these sections were
in existence when the supreme court decided the case of
MacLarcn v. Stale, 141 Wis. 577. In the last paragraph of
the opinion in that case the court said: 'However, we do
not wish to be understood as holding that Gimbel Brothers
might not receive money on deposit from its patrons, where
such money is deposited for the purpose of enabling the
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depositor to purchase goods from its store and where the
money is used for that purpose.' In the case of my client
he has bonds foi sale; the money will.be received in payment
for such bonds, and such deposits will only be used for the
one purpose of investment."

In a supplementary letter A4r. Benson states:

"It was and is his [the client's] intention to sell real estate
bonds of his own issue and also bonds of others. Mis idea
is that, when a customer has paid in §100, he will then issue
a §100 bond that he may then have on hand."

Sec. 2024-78^ provides:

"The soliciting, receiving or accepting the money or its
equivalent on deposit as a regular liiisiness by any person,
copartnership, association or corporation shall be deemed to
be doing a banking business, whether such deposit is made
subject to check or is evidenced by a certificate of deposit,
pass book, a note, a receipt, or other writing, provided that
nothing herein shall apply to or include money left with an
agent, pending the investment in real estate or securities
for or on account of his principal."

In-the case of MacLarcn v. Slate, 141 Wis. 577, it appeared
that Gimbcl Brothers of Milwaukee were maintaining in
connection with their department store what was termed
"a deposit purchase department." In that department they
received from any person oil'ering the same, deposits of money
up to the amount of §500, upon which interest at the rate of
4% per annum was allowed, if the money was left for three
months, the interest being credited on balances each four
months. It also appeared that the depositor might pur
chase goods at the store against the amount of his deposit
or he might withdraw the same at any time in cash without
notice. The court held that this Avas conducting a banking
business within the meaning of the section quoted, but said:

"Mowcvcr, we do not wish to be understood as holding that
Gimbel Brothers might not receive money on deposits from
its patrons, where such money is deposited for the purpose
of enabling the depositor to purchase goods from its store and
where the money is used for that purpose." Macl.aien v.
Slate, 141 Wis. 577, 584.

Mr. Benson contends that the prospective business of his
client falls within this language used by the court in the
MacLarcn Case. I am willing to concede that there are some
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features of the conlract proposed that distinguish it from the
ordinary banking business. For instance, it is a general rule
that when you deposit money in a bank you do so with some
hope, resting in agreement, express or implied, that at some
time or other you will be able to get your money back.
This result, however, is effectually foreclosed by express
agreement under the plan proposed. It is expressly stipu
lated that no money deposited will be returned, either in
cash or its equivalent, until the amount deposited shall have
reached 3100. If the person endeavoring to accumulate his
savings under this encouraging plan shall persist therein
until SlOO is placed on deposit, then he is cnlitled to some
sort of a bond of the denomination of SIOO. This bond is to
be selected by the person receiving the deposits. He may
discharge his obligation to the depositor by delivering to
him an alluring lithographed bond of the face value of §100.
Indeed, it is not necessary that it be lithographed, but we
may assume that this ambitious financier will be sufliciently
appreciative of the value of appearances to furnish a perfectly
good looking bond. However, as before stated, his contract
will have been comjilctely fulfilled when he delivers a bond
of the face value of §100 without any reference to its real
value.

While I am frank to say that the contract in these respects
docs not closely resemble ordinary banking business, I am
by no means disposed to adopt the view that the language
quoted from \.\\c MacLarmCase places this financial scheme
beyond the pale of any law or beyond the power of the state
to regulate or restrain the prosecution of this sort of business.
The contract is a jug-handled affair. It lacks mutuality.
It is against public policy, and neither you nor I should
place the stamp of our approval thereon and give this man
license to go about any community soliciting the hard-earned
savings of the poor and unsophisticated.
The language (juoted from, the MacLaren Case had refer

ence to quite a dilTerent stale of facts—it at least had
reference to a Imm fide transaction—and I am not disposed
to accept this exi)ression of the court as authority for exempt
ing the class of business here under consideration from the
banking laws of this state.
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I also call attention to sec. 2014-27, Stats., which provides:

"No person and no coparlneiship, association or corpora
tion, wliether local or foreign, heretofore organized or which
may hereafter be organized, doing businek as a so-called
investment, loan, benefit, co-operative, home, trust or
guaranty company for the licensing, control and manage
ment of which there is no law now in force in this state,
and which such person, copartnership, association or corpora-
ation, shall solicit payments to be made to himself or itself
either in a lump sum, or periodically, or on the installment
plan, issuing therefor so-called bonds, shares, coupons,
ccrtilicutes of membership oi' other evidences of obligation
or agreement, or pretended agieement to return to the holder
or owners thereof money or anything of value at some
future date, shall solicit or transact anyljusincss in this state
unless such person, co-partnership, association or corpor
ation, shall have first complied with all the provisions
prescribed in chapter 93 of the statutes rcciuired of foreign
building and loan associations authorized to do business m
this state."

The business here under consideration falls squarely within
this section of the statutes. The business proposed is in the
nature of a so-called investment or benefit company. The
person proposing to engage therein will solicit payments to
be made to himself periodically on the installment plan,
issuing therefor evidences of obligation or agreement or pre
tended agreement to return to the holder something of value,
to wit, a SlOO bond, at some future date.
This kind of business cannot be done in this state by a

concern for the licensing, controlling or management of
which there is no other law in force in this state, unless it
comply with the provisions of ch. 93, Stats. In my opinion,
if the person referred to persists in the business outlined in
Mr. Benson's letter, he will violate not only sec. 2024-78/
but sec. 2014-27, Stats., as well.



Opinions of Attorney-General 375

Counties—Bonds—Taxation—A resolution levying a tax
for the payment of the principal and interest of bonds as
they come due is sufficient if couched in general terms.
The exact amount need not be designated.

May 11, 1916.
Mark Catlin,

District Attorney,
Appleton, Wisconsin.

In your letter of the 4th you refer to the clause in the
resolution for the issuing of the bonds of Outagamie county
for highway purposes reading as follows:

"Be it further resolved that, to meet the above indebted
ness, there is hereby levied on all property, real and personal,
within said Outagamie county, a direct annual tax suf
ficient to pay the interest when due on all of said bonds, and
pay the principal of said bonds when due within the time
fixed herein for the payment thereof."

You say that you have asked whether or not the resolution
should not specify the amount levied from year to year and
that you have been referred to a case which was substantially
in the same words as this part of the resolution, and you ask
for a reference to that citation.

In the case of Kyes v. St. Croix County, 108 Wis. 136, the
court had before it a resolution for the issuing of bonds, the
provision for the tax therein reading as follows:

"There shall be annually levied by the county board of
said St. Croix county, at the annual sessions thereof, upon
the taxable property of St. Croix county, a direct annual
tax sufficient to pay the interest upon said bonds as it falls
due, and to pay the principal of the same within the time
fixed therefor."

This was held not to be a compliance with sec. 3, art. XI,
Const., because not levying a tax in presenti, but merely
being a direction to future county boards to levy the neces
sary tax.
In a later case, in which the resolution stated the amount

to be raised, the court, inter alia, said:

"The statute does not conternplate any_ particular collec
tion of words so long as this object be satisfied. Language,
in terms, levying, in piesenti, a direct annual tax on all
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the taxable property of a municipality sufTicient to pay the
interest on specified bonds as it falls due and to pay and
discharge tne principal thereof as they mature, using the
language of the statute, substantially, only varied to meet
the particular case, would doubtless be sufRcient." Borner v.
Prescoll, 150 Wis. 197, 203.

The language more commonly used is that contained in
the resolution prepared for the county board of Oulagamie
county. The state has purchased a number of bonds where
the resolution for a tax read in this way, and in the proceed
ings for loans from the trust funds the instructions sent out
by the commissioners of public lands provide for a resolu tion
substantially the same as this. I have no doubt that such
language is a compliance with sec. 3, art. XI, Const.

Criminal Law—A person who procures a dentist to render
service upon the misrepresentation that he has money with
which to pay for the same incurs no criminal liability.

May 11, 1916.
J. L. Kelley,

District Attorney,
Princeton, Wisconsin.

In your communication of May 2d you say that the fol
lowing statement of facts has been presented to you with the
request that you prosecute the party in question under sec.
4423 for obtaining property under false pretenses, to wit:

"A man went to a dentist's oflice to have some dental
work done, which work, in addition to the services performed
by the dentist, required that the dentist furnish gold for
crowns made for the applicant. Before doing the work for
the applicant the dentist informed the said applicant that
his work would be done for him on a strictly cash basis to
be paid tor as soon as completed and iiuiuired if the appli
cant. could comply with this condition. The applicant
replied by saying that he had the cash on hand and could
pay for the work as soon as it was completed and would do
so. After the work was completed tiie dentist gave the
applicant a slip with his bill on it and told him to go into the
other room to the bookkeeper and pay the bill. The man
went into the other room, saw the bookkeeper and instead
of presenting the bill, stated that he had paid the account
to the dentist. Some time afterwards the bookkeeper and
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dentist learned the true situation. This happened about
a month ago and the account is yet unpaid, and the man who
received the property did not have the money on hand and
was unable to pay at the time he made the representation."

You state that you have come to the conclusion that no
offense has been committed under sec. 4423, Stats., in view
of the decision of court in the case of Slale v. Black, 75 Wis.

490.

It is my opinion that you have arrived at the correct con
clusion. In that case the defendant had obtained board

and lodging by false pretenses. Our court said at page 492:

"From the very wording of the statutes it is manifest that
no complete offense can be committed under it until the
money, goods, wares or merchandise or other propertj'^ is
actually obtained by the offender. This being so, it is equally
obvious that if the statute applies to the obtaining of board
and lodging, then each meal of board obtained constitutes a
separate olTcnse and the same would be true of each night's
lodging. If the action applies lo board and lodging, then
for the same reason it would apply to almost any service or
use."

In that case the defendant had obtained board, which, in

a sense, is property, but the court did not so hold. There
certainly is no difference in principle with the case submitted
by you. There the party in question induced the dentist to
give him service in filling his teeth and as an incident thereto
the necessary gold for the same. While this, in a sense, is
obtaining property, it is no different than the food obtained
in the case of State v. Black.

Neithcr'can it be said that an offense has been committed

under sec. 4430, Stats. Said section reads:

"Any person who shall be convicted of any gross fraud or
cheat at common law shall be punished by imprisonment in
the state prison not more than four years nor less than one
year, or by line not exceeding one thousand dollars nor less
lhan fifty dollars."

You have inquired whether an offense has been committed
under this section.

"A cheat at common law is 'the fraudulent obtaining the
property of another by any deceitful and illegal practice
or token short of felony, which affects or may affect the
public.' " 12 Am. & Eng. Ency. of Law, (2d ed.) 794.
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"Cheals of a private nature at common law arc such as
arise in the course of dealings between individuals and are
usually offered by conspiracy, forgery or the use of false
tokens or symbols, having the semblance of public authen-
LieiLy and calculated to deceive the public at large and such
as common prudence cannot guard against." 12 Am. Sc
Kng. Ency. ot Law, (2d ed.) 79().

"Where the cheat was cITcctcd liy other means [than
symbols or tokens it was considered to amount only to an
unlair dealing, and an imposition on a particular individual
by which he could not nave sufTered but for his own care
lessness, and was regarded as only a civil injury for which
an action to recover damages would lie." 12 Am. A Eng.
Ency. of Law, (2d cd.) 797.

"The fact that the fraud was backed by a false afiirmation
to give it greater efTiciency, as where a person selling under
measure falsely afTirmed that the measure was correct, or
that the commodity he was selling was of a dilTcrcnt C(uality
from that which it really possessed, did not make it any the
less a mere private injury.
"Accordingly, a fraud effected by a false affirmation or

naked lie, was not an indictable cheat, but a mere private
injury." 12 Am. & Eng. Ency. of Law, (2d ed.) 798.

The statement made by the party in question to the book
keeper cannot in any way be considered as a falsq pretense
for the service, as the gold in his tooth had already been
received; neither can the promises that he would pay for the
services be taken as false pretense, for false representations
amounting to mere promises or professions of intention,
though they induce the defrauded party to part with his
property, arc not false pretenses, for they have reference to
future events. 12 Am. &. I'ing. ICncy. of Law, (2d cd.) 811.

I am unable to find any law which the party in question
has violated for which he could be criminally prosecuted.
While his act was reprehensiiile and deserves punishment,
still there is no statute making the same a criminal olTense.
You arc, therefore, advised that you will be justified in
refusing to prosecute.
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Building and Loan Associations—Minors—Minors may
own stock in, but cannot borrow money from or otherwise
contract with a building and loan association.

May 11, 1916.
Hon. a. E. Kuolt,

Commissioner of Banking.
With your communication of April 3rd you enclose a letter

addressed to you by Burne Pollock, state bank examiner, in
which he refers to sec. 2014-8, Stats., and submits the fol
lowing questions:

"1. Are stock loans to minors, either over fourteen or
under fourteen, legal?
"2. Can stock loans be made on stock of minors, either

over fourteen or under fourteen, by their parents or guar
dians?
"3. Can stock of minors be pledged as collateral security

for real estate loans?"

Sec. 2014-8, relating to building and loan associations,
provides:

"Any person of full age and sound mind may become a
member of any such association in such manner as may be
prescribed in the by-laws; * * * Shares may be issued to
minors above the age of fourteen years, who shall then be
subject to the same duties and liabilities as adult members,
and such shares, in the discretion of the directors, may be
withdrawn by such minor, his parents or guardian, and
in either case the payment made on such withdrawal shall
be valid, as well as in relation to payment on shares forfeited,
retired or matured. Minors under fourteen may hold by
trustee or guardian."

I interpret the legislative purpose, in making this express
provision relating to minors, to be the encouragement of
thrift and the promotion of the habit of saving in young
persons. To a limited extent it removes the disability of
infancy to contract by providing that minors may hold shares
in these institutions and "be subject to the same duties and
liabilities as adult members." The statute does not provide
that they shall enjoy the same benefits and privileges. It
does not authorize them to borrow money; to bind them
selves upon their promissory notes; to execute mortgages
upon their real property; or to assign their shares of stock
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as collateral security. These disabilities still exist. I, there
fore, conclude tliat while minors may suliscrihc for and own
stock subject to the same duties and liabilities of making
payments thereon for the purpose of maturing the same, the
disability of minors to contract in other particulars has not
beeri removed and that, therefore, they arc unable to borrow
money from the association on their own stock or upon
other security.
The three questions propounded by Mr. Pollock should

be answered in the negative.

Criminal Law—Lullcrics—State Fair—A proi)osal to sell
buttons good for admission at the state fair, and entitling the
holder to one chance on an automobile to be given away on
the fairgrounds to the holder of the lucky number, is
unlawful.

May 12, 1916.
Hon. 0. E. Remhy, Secretary,

Wisconsin Stale Fair.

In your communication of the 3rd inst. you say:

"The committee of one hundred Milwaukee business
men, who will cooperate with us in making the 1916 State
Fair a success, will sell a little lapel button that will be good
for admission to the fair on the first day. The committee
desires to attach to this button a ticket of admission, upon
the back of which will be a number. The holder of the lucky
number will win an Overland automob'le. Publicity to be
given the sale of this button will not be sent through the
mails. In fact, the mails will not be used in any way in
conducting the sale of this button.
"Is there any legal obstacle in the way of conducting the

sale of this first-day button as outlined above?"

Sec. 4523, Stats., provides:

"Any person who shall set up or promote any lollery for
money, or shall dispose of any property of value, i cal or per
sonal, by way of a lottery, or who shall aid, either by print
ing or writing, or shall in any Avay be concerned in setting
up, managing or drawing such lottery, or who shall, in any
house, shop or building owned or occupied by him or under
his control, knowingly permit the setting up, managing or
drawing of any such lottery, or the sale of any lottery ticket.
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share of a ticket,oranyotherwri ting, certificate, bill, or token,
or any other device purporting or intended to entitle the
holder, bearer or any other person to any prize or interest or
share of any pi'izc to be draAvn in a lottery shall be pun
ished by. imprisonment in the county jail no't more than six
months or by line not exceeding one hundred dollars."

Sec. 4524 provides:

"Any i)crs"on who shall sell, either for himself or for another
person, or shall olTer for sale, or shall have in his possession
with intent to sell or olTer for sale,or to exchange ornegotiate,
or shall in anywise aid or assist in selling, negotiating or
disposing of a ticket in any siicn lottery, or a share of a ticket,
or any such writing, certificate, bill, token or other device as
is mentioned in the preceding section shall be punished by
fine not exceeding five hundred dollars."

Sec. 172-29, subsec. 1, appropriates ̂ 15,000 to the depart
ment of agriculture to apply upon the payment of premiums
by the state fair. In order to secure this appropriation, the.
president and secretary of the fair must file with the secretary
of state a statement, verified by their oaths, that:

"at such fair, al! yainhlim/ devices whatsoever, and the sale
of intoxicating lifpiors and exhibitions of an immoral char
acter were jirohibited and excluded from the fairgrounds,
and all adjacent grounds under their authority or control."
Sec, 14()3, Stats.

"A lottery is a species of gaming which may be defined as
a scheme for the distriliulion of prizes by chance among
persons who have iiaid, or agreed to pay, a valuable con
sideration for the cliance to obtain a prize." 25 Cyc. 1033.

"OlTers of prizes to purchasers of goods, the prizes to be
distributed l)y chance among the purchasers, constitute
lotteries, whether the goods purchased or the chance lo
obtain a prize is the consideration that moves the purchasers
Lo enter into the transaction. And of similar nature is the
distribution by chance among purchasers of concert tickets.
Guessing contests liave been held lotteries in which prizes
were lo lie awarded to the person who, having paid a certain
entrance fee or purchased a certain amount of merchandise,
siiould guess with the nearest approach to accuracy the num
ber of iieans in a glass bowl, the number of cigars on which
taxes would be paid during a certain month, the number of
votes to be cast for governor at the next election, or the
missing word in a iiaragiaph otherwise complete." 25 Cyc.
1637-1(538.
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Where the proprietors of a store gave to the purehaser of
fifty cents worth of merciianclise who guessed nearest to the
number of beans contained in a glass globe on exhibition in
their window, a gold walcli, it was licld to lie a lottery.
Ihidelson u. S(al(', 94 Ind. 42G.

From the above you will see at once that the scheme pro
posed is nothing more nor less than a lottery and persons
promoting this scheme arc subject to prosecution under sec.
4523, and every pei'son Avho sells a ticket or a button, as
dcscril)ed in your letter, may be prosecuted under sec. 4524.
Furthermore, if this enterprise were permitted, I do not

sec how the veritied statement of the president and secretary,
required for the state aid, could be truthfully made. The
drawing of this automobile on the fairgrounds is not only
a gambling device permitted on such grounds, but the scheme
itself would be promoted by the management of the fair.

State agencies charged with the duty of cairying forward
state enterprises should not adopt methods in the prosecu
tion of their work whicli amount to violation of criminal
statutes. The state should certainly respect statutes which
it sets up for the guidance of others. If the state prohibits
individuals from setting up a lottery scheme, it should not
itself be the beneticiary of such an enterprise.
In my opinion the scheme suggested is plainly in violation

of the statutes heretofore quoted.

Loans from Trust Funds—School Districts—The ])rocecd-
ings of li free high school district looking to the borrowing of
money should be had in mass assemblage.

May 13, 1916.
FIon. W. II. Bennett, Chief Clerk,

Commissioners of Public Lands.
In re Application of School District Board of Town Free

High School District of the Town of Hixlon, Jackson County,
for a Loan of §6000 from the State Trust Funds, Based on
Proceedings had at a Sjiccial Town Meeting held June 22,
1915; Also Loan for $()000, Based on I^roccedings of August
18, 1914.
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It appears that this school district organized under the
provisions of sec. 490, Stats. The law does not clearly
enumerate all the powers of such a district, and the only
express enumeration of the powers of such a district is found
in sec. 495a, which reads as follows:

"The electors of any town organized as a town free high
school district are authorized at any annual town meeting
or special town meeting, regularly called, to levy a lax upon
the real and personal property of said town free high
school district for the purpose of purchasing a site, erecting
a suitable school building thereon, and furnishing said
building with the necessary furniture, and heating and
ventilating apparatus."

This section does not expressly authorize such a school
district to borrow money. However, it has been ruled by
this department that a town free high school district is a
school district and as such is authorized to borrow money
under the provisions of sec. 475, which reads in part as
follows:

"For the purpose of aiding in the erection or purchasing
of a schoolhouse, any school district,' whether organized
under general law, special law or charter, may, by vote of
the electors at any annual or special meeting called for that
purpose, authorize the district board * * * to borrow
money, to an amount which shall not exceed the limitations
now provided by general law. The resolution to be voted
upon shall be in writing, specifying the amount to be bor
rowed, the rate of interest, and the time and manner of pay
ment, which shall be in annual installments, or otherwise, the
last of which shall be payable in not exceeding fifteen years
from the first day of February next ensuing. Such resolution
shall be read to the meeting and the vote taken thereon by
ballot. The ballots shall be written or printed, those in
favor of the loan; 'For the loan,' those opposed; 'Against the
loan.' The resolution and the vote shall be recorded, and if
adopted by a majority, the district board, * * * shall be
thereupon authorized to borrow such sum of any person on
such terms, and execute and deliver to the lender such
obligation therefor and such security for payment, including
a mortgage or pledge of any real or personal property of the
district, subject to the direction contained in the resolution
voted, as may be agreed upon, not prohibited by law, and
shalf also levy a tax to be annually collected thereafter,
sufficient to pay the interest annually on such loan and the
annual installments of the principal, provided to be paid in
each year."
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It is clear that, in order to conform to the provisions of
the above quoted section, it is necessary that the electors
assemble and vote at an annual or special meeting of the
district, and, in case of a town free high school, that the
electors assemble and vote at an annual or special town meet
ing called for that purpose. The section contemplates that
there be an assemblage of electors and that a resolution be
voted upon at such meeting specifying the amount to be
borrowed, the rate of interest, and the lime and manner of

payment; that such resolution shall be read to the meeting,
and that the vote taken thereon be by ballot; that the
ballots shall be written or printed, thoscin favor of the loan:
"For the loan," those opposed: "Against the loan"; that the
resolution and the vote thereon be recorded; that, if a major
ity vote in favor of the loan, the meeting then lev^^ a tax, to
be annually collected thereafter, sulHcient to pay the interest
annually on such loan and the annual installments of
principal.
Judge Lyon, in an early case. State ex rel. Bruce v. Davidson,

32 Wis. 114, outlined the procedure of town meetings under
our law. I quote the following from his opinion:

"With the exception of I he election of those olTicers which
the statule prescribes shall be elected by ballot, all, or nearly
all the functions of a town meeting arc such as pertain to a
deliberative body or assembly * * *. It will necessarily
follow that propositions upon which the town meeting may
lawfully act may be submitted to it by motion or resolution,
or in the form of proposed by-laws or orders, by any elector
of the town, for the consideration of the meeting."

And, at page 122, the judge makes the following obser
vation:

"Any of the propositions before mentioned are open for
discussion and amendment and may be adopted or rejected
by the meetings or adopted in port or rejected in part, and
the action of the meeting thereon may be reconsidered, if
a motion to reconsider be made within one hour after the vote
was taken."

Again, at page 123, the judge uses the following language,
which is very applicable to the question under consideration:

"The right of any elector to move a reconsideration
within the time prescribed by statute must not be impaired.
The right to debate the proposition and to. propose amend-
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ments thereto cannot be taken away by the action of
any number of the electors acting individually and not in
their aggregate capacity as a town meeting; and neither the
electors nor the meeting can lawfully depidve an elector
of the right to move a reconsideration."

From the printed copies of notices of special town meet
ings, signed by the town clerk of the town of Hixton, which
were posted and served previous to the meetings above
referred to, I quote the following:

"The polls ol tlie election will be open at nine o'clock in
the forenoon and closed at 5:30 o'clock in the afternoon."

From the minutes of the town clerk it appears that at each
said town meeting the resolution authorizing the school dis
trict board to make application for the loan and the resolu
tion to levy a tax were voted upon separately by ballot;
that the electors voted on each resolution by separate ballot;
that the electors at no time assembled as a deliberative
body for the purpose of considering said resolutions; that
the electors voted individually from the opening of the polls
at nine o'clock in the morning until the closing of the polls
at 5:30 in the afternoon, the vote upon these propositions
being cast in the same manner as at a town election to elect
officers; that at the close of the polls the votes were canvassed
and at each such election the resolution to authorize the
district board to borrow money and the resolution to levy
a tax were carried by a large vote.

While this method of voting upon the proposition sub
mitted to the electors undoubtedly was considered by the
officers of the town the correct way of voting upon these
questions, and while by this method it cannot be questioned
but what the voters were enabled to give a clear expression
of their intention as to the particular questions so submitted,
and that they did overwhelmingly express themselves in
favor of these propositions, this method of voting was not
in accordance with the approved method of procedure relat
ing to the conduct of town meetings, and the procedure
contemplated by the section above quoted. Any mode of
voting prescribed by town officers which is different from
that prescribed and contemplated by statute cannot be
sustained. See opinion rendered to J. H. Hill, district attor-

Itt—13.
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ney of Sank county, August 14, 1915, Vol. lY, Op. Alty.
Gen., 604, 668.

The questions embodied in the above resolutions should
have been suijmitted to the electors assembled at a town
meeting, and an opportunity given to discuss or amend the
same, and an opportunity given to reconsider the action
taken by said meeting in the manner described by law.
The fact that a majority of the votes cast at the polls was

decidedly in favor of the adoption of the said resolutions is
immaterial, as "majorities, as well as minorities, arc bound
by law." Jukcr v. Comm., 20 Pa. St. 484, 493.
The questions to be voted upon at the said elections

were entitled to the joint deliberation of all the electors of the
town present at the town meeting. They were peculiarly-
subject to discussion, amendment and reconsideration. This
could only be done while the electors were assembled in a
body, duly organized, with the chairman of the town as its
presiding ofTicer, and the clerk of the town acting as clerk of
the meeting. After the form and contents of the resolutions
to be voted upon have been agreed to by the electors, then,
according to sec. 475, the same should be read to the meeting
and the vote taken thereon should be taken by ballot, which
ballot should be in the form prescribed in said section.'

It is, therefore, my opinion that the resolutions authoriz
ing the application for these loans and the resolutions levying
a tax therefor were not legally adopted at a legally held
town meeting of the electors of the town of Ilixton, and for
that reason I am unable to approve of this application.

Municipal Corporations—Bonds—Water Works—Proceil-
ure to be followed in issuing bonds for water works.

May 13, 1916.

Hon. Nicholas Groetzinger,

County Judge,
Chilton, Wisconsin.

I have your inquiry of recent date in reference to the pro
posed bond issue of the city oi Chilton for a water works
plant.
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The city, of course, has power to establish a public water
supply and this, perhaps, quite independently of any express
statutory authority. Ellenwood v. Reedsburg, 91 Wis. 131.
The Public Utilities Law, sees. 17977n-l to 17977n-109,

Stats., declares in subsec. 1, sec. 17977n-79, that any mu
nicipality shall have the power, subject to the provisions of
these sections, to construct and operate a plant, etc., for
furnishing water and other purposes. As above stated, how
ever, this grant of power is unnecessary as such and the
Public Utilities Law is only material if the grant of this
power "subject to the provisions of sections 1797m-l to
1797/n-109" works some restriction on the power. The
situation, as I understand it to be in Chilton, is that there
is not now any water works utility existing or in operation,
either privately or publicly owned. Without going into detail
an examination of seps. 1797in-74 to 1797m-77, of the Utilities
Act, relating to indeterminate permits and prohibiting dupli
cation of utilities, and sees. 1797m-79 to 1797m-86 (except
subsec. 1, sec. 17977n-79, just referred to), relating to munici
pal acquisition of utilities, deal oiily with situations where,
there is in operation an existing utility, or where a privately
owned utility is proposed to be established. In short, the
Public Utilities Law does not create any restrictions on the
power of a municipality to establish a municipal utility
plant in the first instance and where there is no existing
plant furnishing similar service, so that for the purpose of
this question we may, in this instance, omit the Public
Utilities Law from further consideration.

Both as a matter of implied power and under statutes
which I will refer to, the city has power to establish a water
works. It would seem that, so far as this question is affected
by the city charter act, ch. 89, Laws of 1877, whatever power
the city has in this regard may be exercised by the city
council. While I have not examined the numerous amend

ments of the charter and I do not know what if any pro
visions of the General City Charter Law may have been
adopted for the city of Chilton, the only reference to water
supply in the original charter is that found in the eleventh
paragraph, sec. 3, ch. IV, which enumerates among the pow
ers of the city council the power to establish pumps, wells
and reservoirs for a public water supply. In the absence.
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therefore, of other statutes affecting the situation the council
would have power to determine whether water works should
be established. But the charter also provides, sec. 3, ch. V,
that the council shall not issue any bonds "except in cases
specially authorized by law." So, there not being any specific
authority in the charter act to establish water works and
to issue city bonds therefor it is necessary to look to some
other law for this authority, and, of course, the authority
will be governed by whatever conditions are imposed in the
law conferring the authority.

Sec. 92(3-11, Stats., authorizes "the common council"
of special charter cities to issue bonds for, among other
enumerated purposes, the construction and extension of
water works or the purchase of the same. This section im
poses certain conditions and procedure to be followed in the
issuance of bonds thereunder. I note this section, principally,
because it would seem, regarded by itself, to authorize the
issuance of bonds by the council and without a popular
vote. But for reasons which will directly appear it is doubt
ful whether the municipality might proceed under this
section in such manner, and, in my opinion, may not do so.

Sees. 926-126 and 926-127, Stats., were originally enacted
as ch. 95, Laws of 1901. The purpose of these sections, in
the form originally enacted, and the effect of them in
their present form, is clearly to restrict the power of fourth
class cities to acquire or establish water works to either (1)
proceedings under the Lenroot Law, sees. 927-11 to 927-19,
Stats., or (2) proceedings under sec. 925-133, the bond stat
ute of the General City Charter Law.

It will be observed that sees. 927-11, cl seq., contemplate
the municipal acquisition of water and other utility plants,
either by original construction or by purchase of existing
properties, and contemplate the payment therefor, either
from the proceeds of general municipal liability bonds or
the proceeds of plant mortgage certificates issued against
the property acquired, or in part from the proceeds of bonds
and part from the proceeds of such certificates. It has
seemed proper and highly desirable to construe this law in
harmony with the provisions of the Public Utilities Law
relating to the municipal acquisition of privately owned
plants. It is in such situations that the law is most frequently
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invoked. When the proceedings prescribed by the Utilities
Law for the ascertainment of the purchase price by the
railroad commission are followed, it cannot be known, of
course, at the time of the election provided for in sees. 927-11,
ct seq., what the amount of the purchase price will be.
In a recent unofficial opinion to F. W. Jenkins, district

attorney of Chippewa county, in answer to the question
whether it was necessary, in proceedings under these sections,
to determine and state on the ballot the amount to be paid
for the property to be acquired, I advised as follows:

"It will be observed that the provisions of the statutes,
in their present form, governing the procedure up to and
including the election, do not require a determination of the
amoiml to be paid for the properties acquired. This is in
harmony with the provisions of the Public Utilities Law
which contemplate that the result of the election shall be
noticed to the railroad comniLssion which shall determine
the just compensation to be paid. Sees. 1797/77-80 to 1797/77-
8b, Stats., inclusive."

I am of the opinion, therefore, that if your proceedings
for the purchase of a water works plant in the city of Chilton
were taken under sees. 927-11 to 927-19, Stats., it was not
necessary to have the amount of bonds, which arc to be
issued in that behalf, designated on the election ballot.
In view of sec. 926-127 it seems to me that unless sec. 925-

133, of the General Charter Law, has been adopted for the
city of Chilton, then it must be held that your proceedings
were under sees. 927-11 to 927-19.

You do not state under what law you proceeded or at
tempted to proceed. Sec. 926-127 appears to reciuire that
you proceed either under the Lenroot Law, just considered,
or sec. 925-133. To proceed under this last named statute it
would, of course, be necessary for the city to have at some
lime, and by the proper proceedings, adopted this section
of the General Charter Law. Assuming, for the purpose pf
fully answering your inquiry, that this may have been done
and that the proceedings were taken under sec. 925-133, I
will consider this section in its bearing on the answer to
your question, whether it was necessary to print on the
ballots the amount of the bonds proposed to be issued.

Sec. 925-133 authorizes the common council to issue

bonds for water works and other enumerated purposes with-
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out requiring afTirmatively a vole of the people unless the
submission of the question is duly petitioned for, as in that
section provided, by ten per cent of the voters and within
the time limited by the section after the adoption of the
bonding resolution or ordinance by the council. In pro
ceedings under this statute there is no necessity for any
election at all, unless a petition is filed for such election.
In the absence of such petition the council has plenary
power, if not proceeding under the Lenroot Law, to dclerrnine
all questions affecting the establishment of the water works
and the issuance of bonds therefor.

In case an election is petitioned for, as required in sec.
925-133, that section provides that the question of issuing
bonds, as and for the purpose proposed in the ordinance,
shall be submitted to a vole of the people, as provided in
sec. 943, Stats.

Sec. 943, Stats., provides, in subsec. 7, that the election
therein provided for shall not be held on the issuance of
water works bonds unless the submission of the question
to popular vote is petitioned for substantially as in sec.
925-133. But assuming that the submission of the cpiestion
has been petitioned for, we arc referred to sec. 943 for the
procedure and requisites of such election.
Subsec. 2, sec. 943 provides that the city clerk shall call

a special election "for the purpose of submitting the question
of bonding the * * * city."

Subsec. 3 provides:

"T/ie notice, of such election slrdl recite the purjioses thereof,
slate the amount of the bonds it is proposed to issue, the lime
and place of holding the eleclion," etc.

Subsec. 4 provides for the canvass of the eleclion.
Subsec. 5 declares that:

"The form of ballot used and the marking thereof shall
conform to the provisions of sections 6.22 and 6.23, except"
etc.

Subsec. 6 provides that, if the vote is favorable to the
bond issue, the mayor and clerk of the city, subject to the
direction of the council, "may issue bonds to the amount
stated in the call, and sell or hypothecate the same," etc.

It will be observed that the above stated provisions of
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sec. 943 expressly require that the amount of bonds proposed
to be issued shall be stated in the election notice issued by
the city clerk, and further that the amount of bonds which
may be issued and sold by the mayor and city clerk, subject
to the directions of the council, is expressly limited by sub-
sec. 6 "to the amount stated in the call". But this statute
does not, it will be seen, expressly require that the amount of
bonds proposed to be issued shall be stated upon the ballot.
On the other hand, it declares that the form of the ballot
shall be as provided in sees. 6.22 and 6.23, Stats., and there
is nothing in these sections which will make it necessary to
print the amount of the proposed bond issue on the ballot.
In view of the omission of any such express requirement,
with reference to the ballot, as contrasted with the express
requirement in regard to the election notice that it shall
state the amount of the proposed bond issue, I am inclined
to think that it was not the purpose of the legislature to
require that the amount of the bond issue be stated on the
ballot, and that the statement thereof in the election notice
is sufficient under this statute.

To sum up, then, if your proceedings were under sees.
927-11 to 927-19, Stats., it was not necessar>' to state
or determine, prior to the election, the amount of bonds which
should be issued, and an affirmative vote for a bond issue
for a water works plant, under those statutes, would author
ize the council to issue bonds for the purpose specified up
to the amount of the constitutional debt limit of the mu
nicipality. On the other hand, if the city has adopted sec.
925-133 of the General Charter Law, and has proceeded
thereunder, then no election at all was necessary unless
petitioned for, and if petitioned for the election was required
to be conducted according to sec. 943, Stats., which requires
a statement of the amount of the bond issue in the election
notice but does not require it on the election ballot. There
fore, regardless of which statute you proceeded under,
the election is not illegal or the result thereof void for
failure to state the amount of the proposed bond issue on
the ballot.
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Labor—Women—A period of labor from 7 p. m. to 5 a. m.
is day work and women may be employed fifly-five liours
per week on such a schedule.

May i;k 1916.

Industrial Commission of Wisconsin.

In your communication of the 10th inst., you say:

"We are .just in receipt of a letter from our deputy in
charge of the women's department, under date of May 5,
1916, as follows:
" 'I am enclosing three sample schedules covering situa

tions that might arise under the law. According to these
schedules, the work in one day between midnight and mid
night does not exceed ten hours; also the work between 8:00
p. m. on one day and 6:00 a. m. on the next day following,
does not exceed eight hours.
" 'Schedule I includes four hours work on Sunday, with

a week limited to fifty-four houis. Schedule II is similar
to Schedule I, except Lliat no work is performed on Sunday.
Schedule III permits a stretch of fourteen hours from Mon
day at 1:00 p. m. until Tuesday at 5:00 a. m. with the fifty-
five hour week.
" 'My question is this: Snould the limit of hours for the

week in these schedules be forty-eight hours?"

You ask for my opinion upon the question propounded
by your deputy.

Sec. 1729-2 relates to the hours of labor for women and
provides that women shall not work at day work more than
ten hours in any one day or more than fifty-five houis in
any one week and that they shall not work at night work
more than eight hours in any one night or more than forty-
eight hours in any one week.
An employer of labor miglit offend against this law by

employing women during prohibited hours, cither on a given
day or during a given week.

If the work is all night work, the employer is not permitted
to employ women more than forty-eight hours during the
week at such work. If the work be day work, then he may
employ them fifty-five hours during the week. In order to
convict the employer of a charge of working women more
than forty-eight hours during the week, it must appear
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that he worked them more than-forty-cight hours at night
work.

In the schedules submitted the period of employment is
principally between 7 p. m. and 5 a. m. of the following day
with one hour oil at midnight. Under the decision in State v.
Lunge Canning Company, this period of emploj-ment is day
work. In none of the schedules submitted does the period
of employment include anywhere near forty-eight hours
of night work.

I am, therefore, of the opinion that under each of these
sciiedules the women may lawfully be employed during a
period of fifty-five iiours each week.

Criminal Law—Sunday—A butcher shop is not a work
of necessity and charity and it is unlawful to keep the same
open on Sunday.

, May 13, 1916.

Daniel E. McDonald,
District Attorney,

Oshkosli, Wisconsin.

In your communication of May 5th you state that the
butcher shops on the north side of the river in your city are
closed on Sundays and that the butcher shops on the south
side of the river are open for two hours Sunday morning;
thai most of the patrons of the butcher shops on the south
side are laboring people; that they do not have ice, and there
fore buy their meat Sunday morning. You inquire whether
this is work of necessity under sec. 4595, Stats.

Sec. 4595 provides in part as follows:

"Any person who shall keep open his shop, warehouse,
or workhouse, or shali do any manner of labor, business or
work, except only works of necessity and charity, * ♦ •
shall be punished by fine not exceeding ten dollars * *

Sec. 4595f/ provides:

"The keeping open of a store or shop for tne sale of drv
goods, wearing apparel, hats, caps, boots, shoes, hardware,
furniture, crockery, glassware, jewelry, coffees, teas or
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spices, on the first day of the week, shall not be deemed a
work of necessity or charity."

Sec. 4595da, enacted by the last legislature, in ch. 296,
Laws of 1915, provides:

"The keeping open of a store or shop in cities of the first
class, for the sale of groceries, meats or meat products, on
the first day of the week, shall not be deemed a work of
necessity or charily."

Our court has not passed upon this question, but, so far
as other courts have dealt with the subject, it has generally
been held that it is not a work of necessity to sell meats
from a meat market to customers on Sunday. Slate u. James,
81 S. C. 197; Arnheiter v. State, 115 Ga. 572; 37 Cyc. 554.

In the case of State i>. James, supra, the defendant was
convicted of selling ice and meat and delivering the same to
persons on Sunday. The court, inter alia, said:

"A work of necessity, within the meaning of the statute,
may be that labor ne-'cssarv to save the worker himself
from unforeseen and irreparable loss, or it may be that neces
sary to the community. There i.> no evidence that the sales
or deliveries here under consideration were made to persons
who had any unusual or sudden necessity for these articles,
so the question here is whether such sales or deliveries on
Sunday are ordinarily necessary to the people constituting
the municipality of the town of Manning. It is impossible
to stale in the form of a legal proposition the degree of need
or inconvenience which would amount to necessity. Luwton
V. Rivers, 2 M'Cord, L. 446, 13 Am. Dec. 741. 'Necessity'
is an elastic term. It docs not mean that which is indis
pensable, but it means something more than that which is
merely needful or desirable. No doubt a thing which is
merely needful or desirable to the residents of a town might
be a necessity to the residents of a great city. So, also, that
which was a luxury a century ago may have become now a
necessity. There is always, • however, a tendency, which
ought not to be sanctioned, to claim accustomed luxuries as
necessities falling within the excei)tion of the law. The
obvious intention of the statute is to set apaxt one day for
rest froip ordinary labor, so as to give opportunity to all for
leisure and the ccntcmplation of the higher things of life.
This purpose would be defeated if the courts should hold
every work a necessity, the interruption of which would
break into the ordinary habits of the community, or produce
a degree of public inconvenience and discomfort. Assuming
that supplies could not be laid in on Saturday, there is still
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no ground to say it is a grievous deprivation not to have ice
and fresh meat every day in the week. Discussion of the
numerous authorities is unnecessary."

In the case of Arnheiter v. State, supra, it was held that it
was not a work of necessity for a butcher to sell meats from
his market to his customers upon Sunday, merely because,
as a matter of convenience, they choose to prefer not to
make their purchases on the previous day, for on Sunday
they could obtain fresher meat.

I have been unable to find any decision in which a contrary
ruling has been held, and the question which now presents
itself is whether the provision of sec. 4595da, above quoted,
changes this rule. It is there expressly provided that the
sale of meats or meat products on Sunday ̂hall not be deemed
a work of necessity or charity in cities of the first class. If
the maxim, expressio unius est exclusio aiterius, is applicable,
then it could be held that the legislature intended by the
enactment of this statute that in other parts of the state
the selling of meat on Sunday should be deemed a work of
necessity. I do not believe that this statute will bear such a
construction. It has been held that this maxim is too general
and subject to too many exceptions in its application to
govern the construction of criminal statutes. State v. Connor,
7 La. Ann. 379; 26 Am. & Eng. Ency. of Law, (2d ed.) 605.
And it has also been held that said maxim should be ap

plied only where it appears to point to the legislative intent;
that it is useful as an aid to discover that intent, but it
should never override a different purpose plainly indicated.
26 Am. & Eng. Ency. of Law, (2d ed.) 605.

I do not believe it can be said that, because the legislature
provided a certain rule for cities of the first class, that will
affect in any way the rule in other municipalities or other
parts of the state. The conditions in cities of the first class
are entirely different from those in smaller cities or rural
communities. And the same rule as to what is a necessity
under the Sunday law may be different in cities of the first
class than in other parts of the state.
In view of the authorities cited, I am, therefore, con

strained to hold that the keeping open of meat markets on
Sunday is not a work of necessity or charity.
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Municipal Corporations—Towns—Cemeteries—A town
board cannot lease property bought by the town for cemetery
purposes.

May 13, 1916.

K. J. Urquhart,

District Attorneij,
Meclford, Wis.

In your communication of May 10th you state that one
of the towns in your county has purchased and cleared up a
piece of land for use as a cemetery, and you submit the
following questions:

"1. Has the town board the right to rent such part of
this land as is not immediately required for cemetery pur
poses'?
"2. If the town board leases this ground to one of its

members, i. e., one of the side supervisors, is it in violation
of sec. 4549, Stats., and is such a lease void as against public
policy?"

Under sec. 1438, Stats., the town board of any town,
when instructed by a lawful vole of the electors thereof, is
required to purchase in the name of such town suitable
grounds "to be used exclusively" as a town cemetery. There
is no authority given to the town board, in ch. 59, Stats.,
to lease part of the cemetery for private use. The expression
in this statute, that the cemetery is to be used exclusively
as a town cemetery, would lead to the conclusion that it
was the intention of the law-makers that the cemetery
should not be used for any other purpose.
Your first question must, therefore, be answered in the

negative.
In answer to your second question, will say that sec.

4549 provides in part:

"Any member of any town board * * * who shall
have, reserve or acrjuire any ])ecuniary interest, directly or
indirectly, present or prospective, absolute or conditional,
in any way or manner, in any purchase or sale of any per
sonal or real property or thing in action, or in any contract,
proposal or bid In relation to the same, * ♦ ♦ shall be
punished by imprisonment in the county jail not more than
one year or in the state prison not more than five years or
by line not exceeding live hundred dollars."



Opinions of Attorney-Genkral 397

A lease of part of the cemetery grounds would be a con
tract in relation to the real property of the town and
would come within the express provision of this statute.
Your second question must, therefore, be answered in the

alTirmative.

Appropriations and Expenditures—Firemen's Associa
tions—State Aid—Not necessary that fire associations hold
tournaments every year to entitle them to state aid under
sec. 1979m.

May 15. 1916.

PIoN. John S. Donald,

Secretary of State.
I have your inquiry of the 9th inst., in which you ask, in

elTect, whether, under subsec. 2, sec. 1979/7?, Stats., it is
necessary that a firemen's association, in order to be entitled
to receive aid under said subsection, shall have held annual

tournaments for each of the five years preceding the annual
tournament on account of which such state aid is applied
for, or whether its having held five annual tournaments at
any previous lime is sufficient.

Subsec. 1, sec. 1979/7?, provides for an annual report to be
filed by the secretary of each firemen's association with the
secretary of state. Subsec. 2 of this section reads as follows:

"On or before the first day of September of each year there
shall be paid to the treasurer of each association filing such
statement, and having held during the year a firemen's
tournament actually participated in by companies from not
less than five cities or villages in the state, and having
previously held at least five annual tournaments, a sum
equal to'eighty per cent of the amount disbursed by said
association for prizes and premiums in all competitions and
contests held by such association during the twelve months
ending on such first day of July, said sum to be charged to
the appropriation for the state firemen's associat'on of
Wisconsin."

The pertinent language of this statute is that reading:
"and having previously held at least five annual tourna
ments." The question is whether the condition stated by
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this language is satisfied by an association having held at
least five annual tournaments at any time, or whether it
should be construed as though the language read "having
held an annual tournament in each of the five years preced
ing the year in which such aid is applied for."

It will be observed that aid is granted in any year only
to an association "having held during the year a firemen's
tournament." Following this specific and precise condition,
the second condition, "having previously held at least five
annual tournaments," is manifestly less specific and general.
Had the legislature intended that the five annual tourna
ments necessary to entitle the association to state aid must
have been held in the five years immediately preceding the
year of the tournament on account of which aid is sought, it
would have been a simple matter to have so specifically
declared. Had such been the intention of the legislature it
seems reasonable to suppose that it would have followed the
more precise and si)ccific form in which it stated the first
condition and designated, with reasonable certainty, the
particular years.
The legislative idea in imposing this second condition

upon the grant of state aid for firemen's tournaments doubt
less was to assure the participation in such tournaments
by associations receiving aid for such a period before aid is
granted as would reasonably guarantee some bona fide
•purpose on the part of the association in participating in
such tournaments other than the purpose of obtaining state
aid. This legislative idea, it seems to me, is equally well
satisfied whether the past participation by such association
in such tournaments was during the five years immediately
preceding or some other five year period.
A construction of the statute limiting this condition to

the five years immediately preceding the year for which aid
is applied would be a construction which is not required by
the language of the statute nor, in my opinion, by the pur
pose of the condition imposed. It would be, moreover, to
read into the statute a requirement in addition to that im
posed by its terms. To so hold would be to require associa
tions which had in the past fulfilled its requirement to the
necessity of participating in a tournament each and every
year hereafter in order to preserve their right to state aid.
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This, in turn, would doubtless result in their applying for
and receiving state aid each and every year. There is,
therefore, no consideration affecting the state treasury in
favor of a construction of the statute confining the compli
ance with the past conditions to the five years immediately
preceding the year for which aid is applied.
Upon the foregoing considerations I am of the opinion

that the conditions of this statute are complied with and
that state aid may be granted to an association which has
filed its annual report and which has held, during the year
for which aid is applied, a firemen's tournament, provided
such association has, at some previous period, held annual
tournaments in each of five consecutive years.
From this it follows that state aid may be granted in the

case stated in your inquiry.

Bridges and Highways—Counties—Towns—Money de
posited with county treasurer under State Highway Law
cannot be withdrawn by the town.

May 15, 1916.

James Kirwan,
District Attorney,

Chilton, Wisconsin.
In your communication of April 29th you state that a town

in your county has a few hundred dollars in the hands of the
county' treasurer which was collected for road building on
the state highway system last year and the year before;
that tlie said town now desires to obtain that money and to
use it for building a bridge in said town. You inquire whether
this can be done.

Under subsec. 10, sec. 1317/n—7 we have a special provision
governing money left ovej* and unexpended in the county
treasury which, it seems, would cover your case. It reads
as follows:

"After final payment is made according to subsec. 8 of
this section, any sums remaining in the county treasurer s
hands belonging to the state or to the town and not required
to be spent for the payment of the state's and town s proper
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share of liie cost of construclion, shall be placed together
with the county's balance available for the work to the credit
of the town, and shall be used to increase the fund available
for the next piece of construction, in the town.

The payments must be made by the county and not by
the town. (See sec. 1317/71-7.)
You are therefore advised that the town cannot in any

way expend this money or secure possession of it out of the
county treasur>% but that it must be used as indicated in
said subsec. 10, as above quoted.

Intoxicating Liquors—Indigent, Insane, etc.—Municipal
Corporations—License moneys must be kept in separate
fund. Use for support of poor.

May 16, 1916.

Gad Jones,

District Attorney,
Wautoma, Wisconsin.

In your letter of May 5th you state that it is customary in
your county to place all license moneys in the general fund
of the towns and villages and to pay for the support of the
poor from the general funds. You inquire whether
towns and villages supporting their own poor have the right
to place all of the license money or any part of it, in the gen
eral fund; also whether, in the event of such license money not
being all used for the support of the poor and the prevention
of disease, it can be applied for any other purpose?
The statute controlling in this matter is sec. 1562, which

provides as follows:

"All moneys derived from such licenses shall be kept
separate from other moneys by the town, city and village
treasurers and be applied solely to defraving the expense of
supporting the poor and, if ordered by the city council,
village board, or town board, for the prevention of disease
and of the spread of disease and for public health adminis
tration in the city, town or village which granted the license
so far as is necessary for that purpose, provided that such
city, town or village supports its own poor. If any village
does not under its charter provide for the support of the
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poor Uicrcin and the town in which such village is situated
does support the poor therein all such moneys received by
(he village treasurer shall be paid to the treasurer of such
town; and provided, further, that in counties where the
county system of supporting the poor shall have been adopted
such moneys shall be paid by the town, village or city
treasurers receiving the same, unless the supervisors, trus
tees or common council thereof shall have, by ordinance or
resolution, authorized a different way of disposing thereof
(which they may do), into the county treasury semiannually
and shall be applied so far as is necessary to defraying the
expense of supporting the poor of the county and such
portion as shall be ordered by the county board for the
prevention of disease and of the spread of disease and for
public health administration."

You will note it is expressly provided that the treasurer
of the municipality shall keep money derived from licenses
separate from all other moneys. Therefore, in order to comply
with this statute, it should not be placed in the general fund
but should be a fund by itself.
The statute also provides that said money be used for

the poor, for the prevention and spread of disease and for
public health administration in the city, town or village
which granted the license, "so far as is necessary for that
purpose," provided tha't the city, town or village supports
its own poor. Money not rcciuired for the purposes men
tioned may, therefore, be used for such other purposes as
the municipality may dictate.
You arc therefore advised that the surplus remaining in

the hands of the treasurer at the end of the year can be
applied for such other purposes as the municipal officers
in their discretion may determine.

Intoxicating Liquors—License—Purchaser of premises en
titled to be licensed under the Baker Law may be licensed to
run a saloon therein.

May 16, 1916.
John Roberts,

District Atforneij,
Grand Rapids, Wisconsin.

I have your communication of May 15th, in which you
state that the number of saloons in a certain village exceeds



402 Opinions of AiTOHNiiY-GENioHAL

the ratio Uniil as set out in sec. 1565f/, Stats.; that all of them
are doing business at the same location as on June 30, 1007,
and, under the present ownership, arc entitled to licenses
on July 1st. You also state that one of the proprietors wishes
to sell or trade his place, and you inquire whether the pur
chaser can legally secure a liquor license at the same location.
You direct my attention to the case of Slale ex rei Marvin

V. Larson, 153 \Vis. 488, which, in my opinion, is decisive of
the question submitted by you. The court, in construing this
section, said:

"Notwithstanding the ratio limit, the owner of the pi'op-
crtv under license for saloon purposes June 30, 1907, may
l)y'himself or his tenant continue its use for such purposes
(if properly licensed) thereafter * *

The wording of the statute in question on this phase of
the subject is as follows:

"Provided further that licenses be granted or issued to
persons for those places or locations for which licenses were
issued or granted on or prior to the thirtieth day of June,
1907."

The purchaser of a location entitled to a license would,
of course, be the owner of the premises, as referred to in the
decision of our supreme court, and would be the person re
ferred to in the statute as being entitled to a license for the
location in question. In other words, the licensing authorities
arc authorized to grant a license to such location, whether it
be to the lessee or the owner.
You are therefore advised that the purchaser of the prem

ises in question will have the same right to a license as the
former owner.
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Public Officers—Counii/ Board—Compensation of Mem
bers—Members of county board cannot be compensated for
more than twenty days. They cannot refuse to perform
their duties because they cannot be compensated therefor
without incurring the penalty provided by sec. 697.

May 10, 1916.
Edward S. Schmitz,

District Attorney,
Manitowoc, Wisconsin.

In your communication of May 2d you state that the
question has arisen in your county as to the compensation
of members of the county board appointed as members of
the county road and bridge committee under .sec. 1319,
Stats. You state that they have exceeded the number of
days allowed under sec. 068 and were paid for the same on
the presentation of bills to and allowance by the county
board, but that an application has been made to the county
board requesting that the members who have drawn more
than twenty days' salary for committee work should repay
to the county such sums as were paid for days exceeding the
statutory limit. You inquire:

"Ist. Are any of the members under this section expected
to perform any labor for the county without receiving due
compensation therefor, and are they entitled to compensation
for every day of service they have actually performed on
such committees when it is impossible for them to perform
their work in the time as set forth in sec. 668?
"2d. Has the county board authority to allow bills for

services actually performed, when the committee members
have exeeeded the time allowed?
"3d. Could a member of the county board be punished

if he fails or neglects his duty to perform work for which he
does not receive any pay?"

It is a general rule that officers take their offices cum onore,
and services required of them by the law for which they are
specially paid must be considered compensated by the fees
allowed for other services. Crocker v. Supervisors, 35 Wis.
284; McCumbcr v. Waukesha County, 91 Wis. 442; 23 Am. &
Eng. Ency. of Law, (2d ed.) 390.
In answer to your first question it must be held under this

rule that all members are expected to perform all duties
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required of them •without receiving any compensation in
excess of that allowed by statute.
The answer given to your first question necessarily an

swers your second question in the negative. Where there
is no fee fixed, the county board has no right to allow any
bills as compensation; and where a member of a county
committee has exceeded the limit for which he can be paid as
such committee member under our statute (sec. 668), the
county board has no right to allow bills which would com
pensate him for the same.
In answer to your third question, permit me to call your

attention to sec. 697, Stats., which provides:

"If any supervisor shall refuse or neglect to perform any
of the duties which are or shall be required of him by law as
a member of the county board of supervisors, without just
cause therefor, he shall for each offense forfeit a sum of not
less than fifty nor more than two hundred dollars."

In view of this statute, your third question must be an
swered in the affirmative.

-  Yon also state that your county board, in the year 1897,
passed a resolution doing away with the poor committee,
and in place authorized the chairman of the county board to
appoint three members of the county board as poor commis
sioners and to fix their salary at three dollars per day plus
their mileage and actual expenses while performing their
duties. You inquire whether these members as poor com
missioners, appointed annually, are performing their work
under sec. 668 as committccmcn, and whether they are
entitled to their pay as stated in said resolution, for services
actually rendered, and whether the county board has author
ity to pass such a resolution.
Under sec. 1520, Stats., it is provided:

"Whenever the distinction between county poor and town
poor shall have been so abolished in any county, the county
board maj' elect by ballot three county superintendents of
the poor, who shall hold their offices for such term, not less
than one nor more than three years, as said board may de
termine, subject to removal by said board at any meeting
thereof and all vacancies shall be filled by the chairman of
the county board, which appointment shall hold until the
next annual meeting of the county board; but when a vacancy
happens before the expiration of the term, it shall be filled
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with the residue of the term only; or any such county board
may provide for the support and maintenance of such poor with
out the election of superintendents in such manner as they
may direct"

Your county board has seen fit, instead of electing super
intendents of the poor as contemplated by the above section,
to authorize the chairman to appoint three commissioner's
annually, and to pay sucli commissioners three dollars per
day.

I am of the opinion that the county board had authority
to do this under the express provision of sec. 1520, and that
these commissioners are really a committee of the county
board and may receive their compensation as other com
mittees of the county board.

Sec. GG8 contains the following:

"The members of such committee shall receive such com
pensation for their services as the county board shall allow,
not exceeding the per diem and mileage allowed to members
of the county board, but no supervisor shall be allowed pay
for committee service while the board is in session, nor for
more than twenty days in any one year."

The county board having allowed these commissioners a
per diem of three dollars, I believe this was authorized by
said sec. 068.

Insurance—Stale Fund—Military equipment loaned to the
state by the federal government may be insured in the state
insurance fund.

May 16, 1916.

Ch.arles J. Timbers, Inspector,
Slate Insurance Fund,

Madison, Wisconsin.

In your communication of May 5th you advise that the
state of Wisconsin has on hand at present a very large
amount of property, issued by the federal government to the
state for the use of the organized militia of the state; that
this property is stored in the various armories throughout the
state and at the military reservation at Camp Douglas; that,
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at the majority of these places, the fire protection is poor,
and that it is the opinion of the adjutant general of the
state of Wisconsin that insurance of this property is neces
sary in order to properly protect the interests of the state.
You inquire whether this property can be insured in the state
insurance fund?

Sec. 1978a, Stats., provides:

"No officer or agent of this state, and no person or persons
having charge of any public buildings or property of the
stale, shall pay out any public moneys or funds on account
of any insurance against loss by fire or tornado, or shall in
any manner contract for or incur any indebtedness against
the stale on account of any such insurance upon any of the
public buildings, furniture, fixtures or property of any kind
whatever belonging to the state except in the manner herein
after provided."

Sec. 19786 provides in part:

"Upon July first, annually, the commissioner of insurance
of the state shall provide for the insurance by the state of ail
state property for an amount equal to ninety per cent of the
cash value of such property in the following manner: * * *"

The question arises whether the property belonging to the
federal government which is in the possession of the stale
for the use of the organized militia is included in the words
"or property of any kind whatever belonging lo the slate."
The word "property" is defined in Bouvicr's Law Diction

ary as follows:

"The right and interest which a man has in his lands and
chattels to the exclusion of others. * * *
"The term 'property' embraces every species of valuable

right and interest, including real and personal property,
easements, franchises, and hereditaments. * * *
"All things are not the subject of property: the sea, the

air, and the like cannot be appropriated; every one may
enjoy them, but he has no exclusive right in them. When
things are fully our own, or when all others are excluded
from meddling with them, it is plain that no person besides
the proprietor, who has this exclusive right, can have any
claim either to use them, or to hinder him from disposing of
them as he pleases: so that property, considered as an ex
clusive right to things, contains not only a right to use those
things, but a right to dispose of them, either by exchanging
them for other things, or by giving them away to any other
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person without any consideration, or even throwing them
away."

Anderson's Law Dictionary gives practically the same
definition, and also the following:

"Standing alone, the term includes everything that is the
subject of ownership. Every species of thing in which there
may he ownership and which may be made available in the
payment of judgments."

Bouvier's Law Dictionary also says that

"A bailee of goods, though not the owner, has a qualified
property in them; while the owner has the absolute
property."

The word "property" is a nomen generalissimum, that is,
a very general or comprehensive term.
In 6 Words & Phrases, 5694, we find the following defini

tions of "property":

"In its proper sense, property includes everything which
goes to make up one's wealth or estate. Carlton v, Carlton,
72 Me. 115, 116."

"Property in any determinate article consists of several
things—right to possession, title, enjoyment, and disposal
of the object. City of Si. Louis v. Hill, 116 Mo. 527, 533."

" 'Property' is a general term, used to designate the right
of ownership, and includes every subject, of whatever nature,
upon which such a right can legally attach. Pell v. Ball, (S.
C.) Speers, Eq. 48, 83."

Quotations and citations of authority could be multiplied,
but it is unnecessary.
In Holmes v. Gilman, 19 N. Y. Supp. 151, it was held that

the term "property" included the insurable interest that a
wife had in the life of her husband, his property belonging
to her. At page 156 the court said:

"In determining the question as to whether the insurable
interest of a wife is property, regard need only be had to its
nature. In important respects this right is sole, and ex
clusive of all other persons, and by statute the wife's policy
has certain substantial features and advantages which add
to its value, and are not found in other policies. It cannot
be taken by her creditors nor by his, even when he pays the
premiums, and it is nonassignable. In other words, the wife's
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insurable interest is an exclusive right, peculiar to herself, to
make a contract for the payment of money, which contract
is a more advantageous one tiian can be made by any other
person, in regard to the same subject matter. It has never
been denied that a franchise (which is nothing more than a
special privilege) is property. As dchned by ̂^"ebster, 'prop
erty' is 'that which is peculiar to any person; that which
belongs exclusively to an individual; that to which a person
has a legal title, whether in possession or not; thing owned.'
As, therefore, the right wliich a wife has to make a particular
contract of insurance upon the life of her husband is one
limited to her, we do not see how, under the definition, it can
be regarded as anything other than property."

You enclose a letter from the War Department in wliich
attention is called to the provisions of paragraphs 65 and 06
of the regulations for the organized militia for 1910:

"65. It is contrary to the proper relation between the War
Department and the states to issue stores where no adeciuate
provision has been made by the state to protect them from
deterioration through the action of the elements or from
loss or damage through theft or fire.
"66. Whenever any property is lost, destroyed or stolen

or rendered unserviceable or unsuitable by reason of the
fact that it has not been stored properly, or that reasonable
care has not been exercised in regard to its safety or preserva
tion, the United States considers that the state is responsible,
under the terms of the law, for such loss, destruction, theft,
unserviceability or unsuitability."

It is also stated in said letter that losses by fire will not be
replaced as a charge against unallotted funds; that all such
losses not covered by insurance must be replaced as a charge
against the federal allotments of a state or by purchase;
under the provisions of section 17 of the Military Law; that
in order that the interests of a state may be protected, it is
suggested that steps be taken by those states that have not
already done so to insure this property against loss by fire;
and that the cost of such insurance cannot be met from fed

eral funds, as the care and protection of United Slates prop
erty issued to a state is incumbent u])on the state.
The question which presents itself is whether our statute

is broad enough to cover the propejly in possession of the
state which belongs to the federal government under the
rules and regulations above quoted?
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Under Ihe foregoing dennitions of "property," which are
well recognized by all the authorities, it seems to me that
there can be no question but that the word "property,"
as used in the above quoted section of our statutes, is broad
enough to include the same. The word is not used alone;
there is added to it the phrase "of any kind whatever be
longing to the state." This is an enlargement of the word
"property" and makes it more comprehensive than where
used alone.

It is my opinion that the property here in question may be
insured in the state insurance fund.

Appropriations and Expenditures—Mississippi River Canal
Commission—The appropriation made by sec. 172-121 to
the Mississippi River Canal Commission is available for the
use of the commission so long as there is an unexpended bal
ance.

May 17, 1916.

Hon. 1{dward F. Acki.ey, Secretary,
Lake Superior cfc Mississippi River Canal Commission,

Chippcwa Falls, Wisconsin.
I have your request for opinion under date of the 14th

inst., in which you ask to be advised whether the appropria
tion provided in sec. 172-121, Stats., for the expenses of the
Lake Superior and Mississippi River Canal Commission of
this state has lapsed or expired, or whether the same is still
available to the extent of any unexpended balance for the
payment of the expenses of said commission.
The language of this appropriation is as follows:

"Section 172-121. There is appropriated on July 1, 1913,
the sum of t\yo thousand live iuindred dollars payable from
any moneys in the general fund not otherwise appropriated
for the Lake Superior and Mississippi River Canal Com
mission to carry out the provisions of this act,"

after wdiich the revisor has added in brackets a reference to
eh. 651, Laws of 1913.
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The form of this appropriation is that of the second class
mentioned in subd. (3), sec. 172-130 for appropriations
there declared to be "available upon passage and publica
tion for the payment of indebtedness incurred on or after
July 1, 1913." So far, therefore, as the language of the
appropriation is concerned, it is a lump, nonlapsible appro
priation available for any expenses incurred after the date
mentioned and until expended.
This appropriation was originally enacted as sec. 7, ch.

651, Laws of 1913. Referring to the language of that act,
but without reviewing it in detail, I would say that there is
nothing in the act putting any term or period to the activities
of this commission. The act requires the commission to make
investigations in reference to the proposed canal and to
lay before the United States engineers and any other federal
authority having jurisdiction in the premises the statistics,
information and views gathered by the commission in favor

of said canal, and to use their best efforts to further the
project; to cooperate with the similar commission of the
state of Minnesota and to report, from time to time, and as
requested, to the governor. The only language of the act
which would give color to the suggestion that a term or period
is put to the activities of the commission is the requirement
that the com'mission "shall report to the next session of the
legislature all of its acts and doings, with such recommenda
tions for further legislation as it may deem expedient." In
view of the other provisions of the act manifesting a legislative
purpose that the commission should investigate and push
this project, from time to time and as opportunity should
olTer, with the federal authorities, and should, from time to
time, report to the governor, I am of the opinion that the
requirement to report progress to the next session of the

legislature was not intended by the legislature which en
acted the statute to be given the effect of terminating the
official authority or jurisdiction of the commission upon the
conclusion of the 1915 session of the legislature, and that
the commission is still, in contemplation of law, a subsisting,
active agency of the state government for the other purposes
enumerated in the act. This conclusion is, moreover, in

harmony with the form of the appropriation section.
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I am therefore of the opinion that said appropriation is
still subsisting and available to the extent of any unexpended
balance thereof for the expenses incurred by the commission
in prosecuting any of the activities or duties imposed upon
it by ch. 651, Laws of 1913.

Municipal Corporations—Banks—Public Officers—City
Treasurer—In the absence of specific authority a city council
may not designate city depositories.

May 17. 1916.
Adolph p. Lehner,

District Attorney,
Oconto Falls, Wisconsin.

I have your request for opinion of the 11th inst., in which
you state that you are requested to ask me for my official
opinion as to whether a city operating under a special
charter that contains no provision relative to the deposit of
the city's funds may by action of the council provide for the
deposit of such funds in banks paying interest thereon and
require the banks receiving such deposits to give bond.
You do not name the city in question or refer to the acts
constituting its special charter.

It might be possible that the general provisions of the
special charter act of the city in question, defining the
powers of the council and the duties of the city treasurer,
would be construed jDroad enough to confer upon the council
power to designate depositories and to that extent control
the office of city treasurer. However, we have in sec. 693
and sec. 925-127, Stats., what would probably be regarded
as a legislative construction of the power of county boards
and city councils in that regard. In view of these statutes
it seems that the legislature has deemed it necessary, in
order to confer such power either upon county boards or
upon city councils, to do so in express language.
In view of these considerations I am of the opinion that,

unless the special charter of the city in question differs very
materially, in defining the powers of the council and in the
degree of control given to the council over the office of city
treasurer, from the provisions of the General City Charter
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Law, the city council in question would not have the power
to designate a bank depository of city funds and thai the
city treasurer, being responsible for the receipt and liable to
account for said funds and required to give a bond, would
not be bound to comply with any ordinance or resolution of
the city council directing him to deposit such funds in any
particular bank, and that, should he comply with such ordin
ance or resolution and should the city sustain a loss of its
funds so deposited in such bank, the mere fact that the city
treasurer had deposited the same in compliance with sucli
resolution or ordinance would not be a defense for him or

for his bondsmen.

It is, of course, possible for the city council to obtain that
authority and to give its action in that regard the effect to
protect the city treasurer in complying therewith by pro
ceeding under sec. 926, Stats., and adopting the provisions
of sec. 925-127 of the General City Charter Law as a part
of the charter of such city.

Taxation—Board of Review—Municipal Corporations—Sec.
925-140 governs the time of the meeting of the board of
review in cities.

May 17, 1916.
Giles H. Putnam,

District Attorney,
New London, Wisconsin.

I have your request for opinion of the 15th inst., in which
you call attention to the conflict between sec. 1060, Stats.,
relating to taxation, fixing the date of meeting of boards of
review in towns, cities and villages "on the last Monday of
June" each year, and the provisions of sec. 925-140 of the
General City Charter Law, which provides:

"The board of review shall meet on tlie first Monday of
July of each year and proceed as prescribed by these stat
utes."

You ask which of these statutes controls in the city of
New London, a city of the fourth class under the General
Charter Law.
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The provision of sec. 1060, fixing the date of meeting of the
board of review in towns, cites and villages is in substantially
the form, with only slight and immaterial verbal changes, in
which originally enacted in sec. 24, ch. 130, Laws of 1868.
The above quoted provision of sec. 925-140 was enacted in
the original General City Charter Law as sec. 140, ch. 326,
Laws of 1889.

Sec. 925-140 is, therefore, the later enactment. More
over, it will be observed that, while sec. 1060 applies generally
to towns, cities and villages, sec. 925-140 applies to cities
under general charter. I am of the opinion, therefore, that
sec. 925-140, both as being the later statute and as being a
specific statute relating to general charter cities, as com
pared Mth sec. 1060, relating to towns, villages and cities
not under special charter, will control in general charter
cities, and that the proper date of meeting for the board of
review in a city under the General Charter Law is, therefore,
on the first Monday of July, as provided in sec- 925-140.

Constitutional Law—Optometry—The provision of the
Optometry Law, that certain residents of the state may be
licensed as optometrists, is unconstitutional as an unlawful
discrimination against citizens of other states.

May 17, 1916.
Hon. C. D. Waugh, Secretary,

Wisconsin Board of Examiners in Optometry,
Milwaukee, Wisconsin.

Some time ago you submitted to this department a matter
concerning the licensing of one Charles Bersee, who formerly
resided in St. Paul, but who has for some years past practiced
optometry in the state of Wisconsin. You state that you
have refused to allow him to take the practical examination
as defined in subsec. 8, sec. 1435/-35, Stats., and have
insisted that he take the examination defined in subsec. 5
and be qualified as defined in subsec. 7 of said section.
You inquire whether your position is right, and whether

said subsec. 8 is constitutional.

Subsec. 8, sec. 1435/-35 provides:
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"Every person of at least twenty-one years of age and of
good moral character who, at the lime of the passage of this
act, is engaged in the practice of oplomelry, as defined in sub
section 1 of this section, in this state, shall, within six months
after the passage of this act, file an affidavit in proof thereof,
together with the affidavits of two freeholders, with the
se(u-ctary of said board, showing that he has been a resident
of the slate of Wisconsin for at least two years prior to the
enactment of this act; and shall submit to an examination
before such board, such examination to be in practical
optics only. If such proof and examination are satisfactory
to the board he shall be granted a certificate of registration
and examination."

The party in question not having resided in the state of
Wisconsin for at least two years prior to the enactment of
the act, your position is correct in requiring him to qualify
under subsecs. 5 and 7, sec. l l35/'-35, Stats., unless the
provision requiring two years' residence in the state is
invalid for the reason that it is violative of some provision
of the constitution.

It is contended that said provision is unconstitutional, and
for that reason the board of examiners should not require
Mr. Ber.see to take the examination under subsec. 5 and
qualify under subsec. 7, sec. 1435/-35, but should give him
the practical examination under subsec. 8 of said section.
It is contended that the said provision is an unjust dis
crimination against nonresidents and is violative of the
equality clause of the Fourteenth Amendment to the United
States constitution and similar i)rovisions in sec. 2, art. IV,
U. S. Const.; also to the equivalent provision in the first
paragraph of our declaration of rights in the state constitu
tion. See Slate ex rcl. Kellogg v. Current, 111 Wis. 431, 434.
The classification here into those who have resided in the

state two years prior to the enactment of the law and those
who have not resided in the state for that length of time is
made upon a basis which has nothing to do with qualification
or fitness for the practice of optometry. The qualification of
having been a resident of this state for two years has no
bearing whatever on the qualification for such work.
In the case of Stale ex ret. Kellogg r. Currens, 111 Wis. 431,

our court had under consideration the law requiring all per
sons commencing the practice of medicine and surgery in
tiiis state to submit to an examination by the board of medi-
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cal examiners, and it was provided that any student who was
matriculated in any medical college of this state which
required certain courses of study might be licensed without
an examination. The court said:

"The relator complains that he is denied the equal pro
tection of the laws and is deprived of his liberty unequally
because others who have not passed such examination are
by the same law to be admitted to practice. This complaint
is of force unless those so permitted to practice without an
examination are distinguished as a class from the class to
which the relator belongs by some condition or character
istic which at least may in the sound and honest opinion
of the legislature tend to mark them as having superior
qualifications to safely practice medicine in this state."

Can it be said that the fact that a certain person resided
in the state of Wisconsin for two years may, in the sound
and honest opinion, of the legislature, tend to mark him as
having superior qualifications to safely practice optometry
in this state? The question must certainly be answered in
the negative.
In the case of Vanderslusi u. State, 42 Minn. 129, the

statute made regulations for the practice of dentistry, and
contained the exception that those who had practiced ten
years might, in the discretion of the board, be given a cer
tificate without examination. This law was upheld for the
reason that there was a legitimate difference going to the
qualification of the person between those who had and those
who had not practiced dentistry ten years. The court, at
page 133, said:

"If there were a discrimination between persons or classes
upon any matter not pertaining to the legitimate purposes
of the law, to-wit, to secure the fitness and competency in
those who shall be permitted to practice, it would have been
objectionable."

A Missouri statute made a similar exception regarding
physicians. The law was upheld by the court on the same
grounds. State v. Hathaway, 115 Mo. 36. S^e also State v.
Phippin, 70 Mich. 6, 25.
In State v. Creditor, 44 Kan. 565, under a similar statute,

the court said:

"The legislature saw fit to permit those practicing in
this state when the act was passed to continue to practice



416 Opinions of Attorney-General

without the diploma or other evidence of competency. It
may be, as contended, that the fact of being in the practice
is not the best test or evidence of skill or capability; but the
courts have nothing to do with the expediency or wisdom of
the standards of ciualificatlon tests nor with the tests
adopted for ascertaining the same. The legislature proceeded
upon the theory that the fact that they had been engaged
in the practice within the state was sufTicient evidence of their
proficiency in the profession. Tiiis fact is made by the legis
lature an evidence of skill and competency equivalent to a
diploma from a dental college."

In each of the foregoing cases the classification was upheld
because it related to the qualification of the person to
practice the profession. But, on the contrary, when such a
classification is based on the ground of residence, it has no
relation to qualitication to practice a profession.

This principle is clearly stated in a New Hampshire case,
Stale V. llinman, 65 N. II. 105. In that case the statute

exempted from its provisions resident doctors who had
practiced in the same place ten years. The court said:

"By an arbitrary test, having no reference to skill, learning
or fitness for the practice of the profession, certain persons
are exempted from the payment of a license fee to which
others of equal and perhaps superior acquirements and ex
perience are subjected. It is a discrimination founded solely
upon an accidental circumstance of residence or a change of
residence and falls witiiiu the prohibition of the constitution."

See also Slate i>. Pennoijer, (N. II.) 5 L. R. A. 709, which
is to the same effect.

In S Cyc. lOdO, 1017, it is said:

"Under the police power the state may require licenses and
charge for the granting of tlie same. Thus, a license may be
required from certain classes of persons for the sale of goods
and for the pursuit of certain avocations * * *. There must,
however, be no discrimination between residents and non
residents."

"A state statute which discriminates against a nonresident
or his product is not a valid exercise of the police power."
People V. Voorhees, 131 Mich. 398.

"The imposition of a license on a merchant of another
state selling his goods by sample in the city, which is not
required of a resident, violates U. S. Const., art. IV. sec. 2."
Fecheirner v. Louisville, 84 Ky. 306.
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"A statute prohibiting the granting of a license to buy
oysters to any one not having had a twelve months' residence
in the state, is repugnant to the U. S. Const., art. IV., sec. 2."
Booth V. Lloydt 33 Fed. 593.

See also Ward v. Md., 12 Wall. 418; State v. Browrit (Ore.)
130 Pac. 985.

In the case of Templar v. Michigan State Board of Exam
iners of BarberSy 90 N. W. 1058, the court had under con
sideration the statute of Michigan which contained the
provision that no person should receive a certificate as a
barber who, at the time of his examination, was an alien.
At page 1059 the court said:

"We think it must be considered as settled that in the
protection of the public health the legislature has the right
to provide for an examination of all persons who seek to
engage in the practice of medicine, and to have their quali
fications passed upon by a properly constituted board. But
the practice of medicine is no more an incident of citizenship
than the practice of the trade of a barber. All persons are
entitled to enjoy the equal protection of the law, and while
it may be competent for the legislature, in the exercise of
its police powers, to provide for an examination and licensing
of barbers, as was held in State v. Zeno, 79 Minn. 80, 81 N. W.
748, 48 L. R. A. 88,79 Am. St. Rep., 422, and Fa: Parte Lucas,
160 Mo. 218, 61 S. W. 218, would it be contended that the
legislature might provide that only white persons should
be licensed? The learned attorney general, in his brief, makes
this statement of the true rule: 'When legislation applies to
particular bodies or associations, imposing upon them addi
tional liabilities and restrictions, under the police power of
the state, which are not purely arijitrary, the law does not
violate the equal protection clause of section 1 of the four
teenth amendment to the federal constitution, if all persons
brought under its influence are treated alike, under the same
conditions and circumstances.'
"We discover nothing faulty in this statement of the rule.

But the difficulty with this enactment is that all persons
brought under the influence of this legislation are not treated
alike, under the same conditions and circumstances. Before
the enactment of this statute the plaintiff had the undoubted
right to ply his trade in Michigan. In the exercise of the
police power, the le^slature had the undoubted right to
require, as a prerequisite to his plying his trade, that he
submit to an examination. But had it the right to require
citizenship? If it had the right to couple that with other
requirements, it would have the same right to make that
the only requirement. In other words, it would have the

16—14
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right to exclude alien labor wholly. We think the cases cited
demonstrate that it had not this power."

The court points out the dilTerence between a law requir
ing residence for admission to the bar, because in such
instance the applicant is seeking an office, and, under all
the decisions, the state has a right to require that its officers
shall be citizens of the state.

It also points out the drfference between this law and the
law which prohibits aliens from engaging in the business of
retailing liquor and said that the liquor business was peculiar
to itself, that it might be wholly prohibited by the legislature
and that licenses might be confined to a limited number.
From the above authorities I think it is fairly clear that

unless it can be said that tlie provision requiring two years'
residence in this state Lends to qualify a man for the practice
of optometry, this provision is void.
In an opinion rendered to Hon. John B. Tanner, piesidcnt

of the state board of accountancy, under date of June 3,
1914,* relative to the licensing of certified public account
ants, the provision in sec. l()3C-204, that "the state board of
accountancy may, in its discretion, waive the examination
of, and issue a certificate to any person possessing the
qualifications mentioned in subsection 1 of section l()3fi~203,
who * * * shall have had more than three years'
experience as a public accountant and who + * * shall
have been a resident of this state for at least one year prior"
to its passage, was held to be constitutional.

It was there shown that the business of a public account
ant often extended over various stales and that his practice
would be the greatest, as a general rule, in the place where
he resides, and that, therefore, the requirement of a year's
residence had some relation to the qualification. But in
the law in question, the requirement of two years' residence
cannot in any way, so far as I can see, have any relation to
the qualification of a man to practice optometry. I believe
that, although this provision in the statute requiring two
years' residence is unconstitutional and void, it does not make
void the whole statute on the practice of optometry, for this
provision is not so interdependent that it cannot be said that

•Vol. Ill, Op. Ally. Gen. p. 130.
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the legislature would not have passed this statute without
the residence provision in it. It is such a minor part of the
statute that it cannot have been the moving cause for the
passage of this act. The statute as a whole is operative
although this part of it is unconstitutional. See Tn re Linden,
112 Wis. 523; ChajleU v. State, 97 Wis. 377; Bittenbaus v.
Johnston, 92 Wis. 588.

I am therefore constrained to hold that the provision in
this statute in subsec. 8, requiring a two years' residence,
is unconstitutional, but that the rest of the statute is not
thereby invalidated, and that the board of examiners should
grant a certificate although a person has not the qualification
of having been a resident of the state two years immediately
prior to the enactment of the law.

Workmen's Compensation—Education—Counties—While a
supervising teacher may be entitled to compensation from
the county in case of injury, it is not such an "expense as the
state is required to reimburse.

May 18, 1916.
Hon. C. p. Gary,

State Superintendent of PutJic Instruction.
In your letter of the 16th you request my opinion concern

ing the liability of the state in case a supervising teacher
employed under the provisions of sec. 698, Stats., should be
injured while in the performance of her ofTicial duties. You
state that it appears that the supervising teacher employed
in a certain county in this state was thrown from her buggy
while traveling in the performance of her duties and seriously
injured; that she has been confined to a hospital and pre
vented from performing her usual duties; that she ai>plied
to the industrial commission to learn if she was entitled to

aid under the provisions of the Workmen's Compensation
Act, and that the commission replied in cfTcct that if she
was an employe and received her injuries while in the course
of her employment she would be so entitled. You say the
question is now raised if the state, under the provisions of
sec. 698, wherein it is stated that the county shall be reim-
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bursed at the close of each fiscal year for the entire salary
and expenses of the supervising teacher within certain
limitations, would be liable to the county for all compensa
tion paid the injured teacher under the Workmen's Com
pensation Act.
You also ask whether or not the county would be entitled

Lo reimbursement from the state for all payments to such
teacher for medical services, hospital treatment, supplies and
compensation paid under the Workmen's Compensation Act,
or if it is held that the state could not legally reimburse the
county for all such expenses, including salary, if the state
would be liable to the county for the salarj' paid such teacher
under the orders of the industrial commission and the

Workmen's Compensation Act.
Sec. 2394-4 provides in part that the state and each

county, city, town, village and school district therein shall
constitute employers subject to the provisions of the Work
men's Compensation Act.

Sec. 2394-7 provides in part that every person in the
service of the state or of any county, city, town, village or
school district therein under any appointment or contract
of hire, express or implied, oral or written, except any
official of the state or of any connty, city, town, village or
school district therein, shall be an employe within the
meaning of that term as used in the Workmen's Compensa
tion Act.

Sec. 2394-3, Stats., provides that liability for compensa
tion under the Compensation Act shall exist against an
employer for any personal injury accidentally sustained by
his employe, where, at the time of the accident, both employ
er and employe are subject to the provisions of the Work
men's Compensation Act, and where, at the time of the
accident, the employe is performing service growing out of
and incidental to his employment, and the injury is prox-
imately caused by accident and is not intentionally self-
inflicted.

From your statement of facts it would seem quite clear
that, if the supervising teacher may be considered an employe
rather than an officer of the county, the county would be
liable for compensation under the terms of the act.
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Subsec. 10, sec. 698, Stats., provides that the committee
on common schools shall, on the third Tuesday in July,
upon the nomination of the county superintendent, appoint
one supervising teacher with the qualifications prescribed.
In counties having more than one hundred twenty-five
schools such committee is authorized to appoint two super
vising teachers.

Subsec. 11 of the same section provides in part that the
supervising teacher, when so appointed, shall be employed
for ten calendar months; that the county or district superin
tendent shall determine the months in the year during which
such teacher shall be employedy provided that no supervising
teacher shall be employed and paid for more than ten months
in any one year.
The statute provides for a salary to be payable monthly

and reimbursement of expenses, with minimum and maxi
mum limits as to the amount of the salary. It also prescribes
the duties of the supervising teacher.

It seems very clear to me from these various provisions
that such supervising teacher is an employe rather than an
officer. She is not required to take any oath of office or
give any bond. The position is not denominated an office,
but on the contrary the relationship is referred to upon
several occasions as an employment. The duties that she is
to perform are all to be performed under the direction of the
county superintendent, and he seems to be the responsible
officer. The statute seems to contemplate all through that
these supervising teachers shall be considered as employes
rather than as officers.

Subsec. 16 of the same section provides that, if the required
report of the work of such supervising teacher shall be
satisfactory to the state superintendent, and if it shall appear
as the result of an actual inspection by the direction of the
state superintendent that her work has been efficient and
that she has devoted her time exclusively to the duties of the
position, then he shall certify in favor of the county employ
ing such teacher the amount of the salary and the actual and
necessary expenses paid to her for the year ending the pre
ceding June 30th, and upon filing such certificate with the
secretary of state the latter shall draw his warrant in favor
of the county treasurer of the county for such amount,
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which shall be paid by the state superintendent to the
treasurer of the county.

Subsec. 18 makes an appropriation for the purpose of
meeting these payments.

Liability for compensation under the Workmen's Com
pensation Act is in lieu of any other liability whatsoever.
(Sec. 2394-3, Stats.) Certain penalties are added to the
compensation where the injury is caused by the failure of
the employer to comply with any statute of the stale or any
lawful order of the industrial commission, while deductions

are made if the injury is caused by the wilful failure of the
employe to use safety devices or to obey any reasonable
rule adopted by the employer for the safety of the employe,
or where the injury results from the intoxication of the
employe.
Our supreme court has said that the legislature:

"has endeavored by this law to provide a way by which
emplo3'er and employed may, if they so choose, escape
entirely from that very troublesome and economically
absurd luxury known as personal injury litigation, and resort
to a system by which every employe not guilty of wilful
misconduct may receive at once a reasonable recompense
for injuries accidentally received in his employment under
certain fixed rules, without a law suit and without friction."
Borgnis v. Falk Co., 147 Wis. 327, 337.

And in another case the same court said that the manifest
intent of the law was:

"to eradicate, utterly, the injustice to employers and em-
ploves, and the public as well, of the old system, and to
substitute in its place an entirely new one based on the
highest conception of man's humanity to man and obligation
to"industry upon which all depend; recognizing the aggre
gate of its attending accidents as an element of cost to be
liquidated and balanced in money in the course of consump
tion,—a system dealing with employes, employers, and the
public as necessarily mutual participants in bearing the
burdens of such accidents, displacing the one dealing only
with the class of injuries happening through inadvertent
failure, without real moral turpitude, to exercise average
human care, and placing employe and employer, whose
interests arc economically the same, in the false position of
adversaries, to the misfortune of both and the public, inten
sified by opportunity for those concerned as judicial assist-



Opinions of Attorney-General 423

anLs to profit by such misfortunes." Milwaukee v. Miller,
154 Wis. 652, 661.

It seems very clear from these references that the giving
of compensation is a substitute for the damages formerly
recovered in negligence actions. Such compensation,
although measured by the wages paid, cannot properly be
considered as wages or salary. The supreme court of
Massachusetts had occasion to refer to this under their law
and said:

"It has been suggested that the statutory compensation
given to a. minor employe is really a pa^unent of wages,
citing a detached sentence from the opinion of A. L. Smith,
L. J., in Irons i>. Daw's ct Timmins, Limited, [1899] 2 Q. B.
330, 332. But this is not so. The auanlum of the compensa
tion is measured by the amount of the wages; but the pay
ment is in place of all the rights of action that belonged to
the injured employe, and covers suffering and temporary or
personal disability as well as loss of wages. This is plainly
so in the allowance for permanent physical disability under
Part II, sec. 11, though that too is measured by the amount
of wages earned. So too where the injury is due to the serious
and wilful misconduct of the employer or supciintendent.
Part II, sec. 3." King v. Viscoloid Co., 219 Mass. 420, 425,
106 N. E. 988.

The statement in the English case referred to in the
quotation from the Massachusetts court is that:

"Compensation under the act is given in respect of loss of
wages and not respect of personal suffering,"

and that where there is no wage loss the employe is not
entitled to compensation. Irons v. Davis & Timmins,
Limited, [1899] 2 Q. B. 330, 332.

It will be noted that this does not treat the compensation
as wages, but merely refers to the fact that compensation is
given leased upon the loss of wages. It is the theoi'v of all
the compensation acts that there shall be no compensation if
there be no loss of wage, the wage loss being used, in a sense,
as the measure of damages.

It is my opinion that the compensation which the county
may be required to pay to this supervising teacher cannot
be considered as salary, nor yet as actual and necessary
expenses, within the meaning of those provisions as used in
sec. 698, Stats., and that therefore the state is not liable.
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Bridges and Highways—Municipal Corporations—Cities
under 5000 population may receive stale aid for the improve
ment of streets where they took tlie necessary steps therefor
in 1914.

May 18, 1916.
Mark Catlin,

District Attorney,
Appleton, Wisconsin.

In your letter of the 17lh you slate that in 1913 the city
of Kaukauna, a city of the fourth class, voted five thousand
dollars for the improvement of a part of the county system
of proposed state highways within its limits, and that that
amount, together with the county and state aid based
thereon, was so expended; that in 1914 the city of Kaukauna
again appropriated five thousand dollars for the purpose of
adding another one of their streets to the state and county
highway system; that this money is now in the county
treasury together with the county and state's share; that
the question has now arisen whether the county can complete
a road of this kind through the city of Kaukauna. You
ask for my opinion upon this matter.
By ch. 533, Laws of 1915, that part of the State Aid High

way Law, providing that streets in cities of the foiirtli class
with a population of less than five thousand might be placed
upon the county system of proposed state highways and
state and county aid used for the improvement thereon,
was repealed. If that were all there were to it I should be
inclined to feel that no authority exists at this time for
improving such a street, although the city may have taken
its proper action and paid its money into the county treasury
prior to the passage of the law. However, sec. 20, cli. 533,
Laws of 1915, provides:

"The provisions of this act shall not affect the proportions
of the cost of work to be paid by towns, villages, counties and
the staie during the calender year 1915. Construction pro
vided for in 1914 in cities having a population of less than
five thousand shall be carried out and paid for in the manner
originally contemplated."

According to your letter the construction of this improve
ment within the city of Kaukauna was provided for in 1914.
It would seem to come squarely within the provisions of this
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last section, and in my opinion the county highway com
missioner is authorized to carry out the work so provided
for in 1914.

I am informed by the state highway commission that you
are mistaken when you state that the state's share of this
money is now in the county treasury. They inform me that
$1500 was allotted in 1915, but that it has not been certified
td the county and still remains in the state treasury. I do
not see that this affects the question.

Public Officers—District Attorney—Duty of district attor
ney to prosecute bastardy cases.

May 18, 1916.
L. Olson Ellis,

District Attorney^
Black River Falls, Wisconsin.

In your communication of May 17th you submit the
following questions:

"1. Under sec. 1523/??, and the case of Smith v. State, 146
Wis. Ill, is it mandatory on the part of the district attorney
to prosecute bastardy cases if he is called upon by the com
plaining witness?
"2. If so, is the district attorney compelled to prosecute

such cases without compensation?"

Sec. 1533m provides in part as follows:

"It shall be the duty of the district attorney to appear and
prosecute in all bastardy proceedings in the trial court,
and whenever notified and requested by the justice or
magistrate, at the preliminary examination * *

In Smith v. State, supra, the only question decided by the.
court was that a bastardy proceeding under our statute may
be prosecuted by private counsel. At page 113 the court
said:

"In view of the considerations as to the nature and object
of a bastardy proceeding, we reach the conclusion that sec.
1533m was designed to provide counsel at the expense of
the state for every mother who desired to avail herself of its
provisions; but she is not limited to the services of the district
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attorney. If she prefers to engage counsel at her own ex
pense, she may do so, as the action is primarily for her benefit
and essentially civil in the liabilities enforced and remedies
sought."

The language used in sec. 1533/71 has a mandatory sig
nificance. It is plain and there is no room for construction.
I therefore believe that your first question must be answered
in the affirmative.

Your second question must also be answered in the
affirmative, for the statute prescribes it as one of the duties
of the district attorney and he is paid for performing his
duties by the regular salary given him under the statute.
He is therefore not entitled to any extra compensation.

Public Officers—De facto and De jure.—Salary—Whether a
de jure officer who has been improperly excluded from his
office may recover his salary from Liie public treasury or
whether he must proceed against the de facto officer is an
open question in this state.

May 18, 1916.

L. J. Fei.lenz,

District Attorney,
Fond du Lac, Wisconsin.

I have your letter of the 18th ult., in which you ask for
an opinion on the questions therein slated. Your letter
reads as follows:

"A new law was passed by the last legislature known as
ch. 518, Laws of 1915, which law in brief abolished our
county court in this county, and established a superior
court for our county. A. L. Richter, judge of said county
court, under protest, surrendered the oflice on September 1,
1915, to the newly appointed superior judge, F. W. Chad-
bourne, who, from that time on and until the 22d day of
February, 1916, performed the duties of the office of superior
judge, which included all of the duties of the county court.
"Pursuant thereto, .Judge Richter, monthly demanded

the payment of the salary to him, and protested to the pay
ment of the salary to Judge Chadbourne. The salary was
paid, however, to'Judge Chadbourne for the time he acted
as judge, and Judge Richter now demands the payment of
the salary to him tor the time that he was prevented from
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performing tlie duties of the office to which he was elected.
Judge Richlcr in writing notified the county clerk that he
was ready and anxious at all of the times to perform all of the
duties of the office.
"Under this statement of facts I would like your opinion

as to whether Judge Hichter is entitled to the salary which
was paid during this time to a de facto officer, Judge Chad-
bourne, he having been recently held by our supreme court
to be such, or wlicther his remedy is against Judge Chad-
bourne for the salary he received during the time he acted as
a de facto judge.
"Can a municipality, under a statement of facts similar to

these, be held to pay a salaiy to two officers?"
Our supreme court in a quo warranlo action brought by

said Judge A. E. Richter against said Judge F. W. Chad-
bourne, 156 N. W. 610, rendered the following judgment:

"It is considered, ordered and adjudged that the defendant,
F. \V. Chadbourne, has no right to the office of county judge
of Fond du J.ac county or to the exercise of the functions
or duties thereof, and that he be ousted and excluded there
from; that the relator, A. E. Richter, is and has been since
the IsL day of Septeml)cr, 1915, entitled to the said office by
virtue of the election and qualification alleged in the com
plaint, and to the franchises, privileges and emoluments
thereof; and that he have and recover of the defendant,
F. W. Chadbourne, his costs of this action to be taxed by the
clerk."

In a habeas corpus proceeding brought to determine the
validity of the acts of F. W. Chadbourne while assuming to
act as judge of the superior court of Fond du Lac county,
entitled Stale ex rcl. Woolcoit v. Sherman, 157 N. W. 553, our

supreme court held that Judge F. W. Chadbourne, during
the time he was acting as judge of the said superior court
pursuant to ch. 518, Laws of 1915, which act was held
unconstitutional, was a dc facia judge of said court, and was
also a dc facto judge of the county court of Fond du Lac
county, although Judge A. E. Richter Avas the de Jure officer
of said county court.

It is well settled law that the salary and emoluments of a
public office arc incident to and attach to the office and not
to the individual discharging the duties thereof, unless such
individual is the de Jure officer. Staled in another Avay, the
compensation provided by law is incident to the office and
belongs jirimarily to the de Jure, officer. Kcmpsler v. City of
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Milwaukee, 97 Wis. 343, 348; Slate ex rd. Elliott v. Kelley,
154 Wis. 482; Slate ex rcL Woolcott v. Sherman, (Wis.) 157
N. W. 553, 555; Stale v. Gordon, (Mo.) 149 S. W. 638; City
of Indianapolis v. Jobes, (Ind.) 167 N. E. 479; Jones v. Duns-
more, 246 Pa. 513, 92 Atl. 707; Andrews v. Portland, 79
Me. 484.

"The fact that a de jure ofiicer has not performed the
duties of his office because they have been performed by a
de facto officer docs not deprive him of the right to recover
his salary." Baker i>. City of Nashua, (N. 11.) 91 Atl. 872.

While it is no doubt true that a de Jure officer improperly
excluded from his office is entitled to the salary attached
thereto, the authorities are not in accord as to whether he

may recover the same from the public treasury or whether
his sole remedy is against the de facto officer to whom it has
been paid. This is the crux of the proposition here under
consideration. I have no doubt that Judge Richtcr is
entitled to a salary. The question is whether it should be
paid to him from the public treasury or whether he must
proceed against Judge Chadbourne for the recovery thereof.
This I regard as an open question in this state and my

opinion in this respect is based upon the following language
of the court in Kempster v. City of Milwaukee, 97 Wis. 343,
at page 348:

"The doctrine invoked by defendant, that a de Jure officer
cannot recover his salaiy from the municipality on regaining
possession of his office, where it has been previously occupied
without his consent by a de facto officer to whom the salary
has ])een paid, bu t that his remedy is against such de facto
officer, is sustained by the decided weight of .authority,
though there is much respectable authority against it.
Ward V. Marshalt, 96 Gal. 155; Andrews v. Portland, 79 Me.
484. It has never been adopted in this state."

While the court here recognizes that the decided weight of
authority supports the rule that a de Jure officer under such
circumstances cannot recover from the municipality, but is
left to his remedy against the de facto officer, it concedes
that there is much respectable authority against the rule,
and then remarks that "it [the rule] has never been adopted
in this state," plainly indicating that this court is at liberty
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to adopt either rule when the exact question shall be pre
sented.

McQuillin in his work on Municipal Corporations, Vol. II,
sec. 518, refers to the Kempsier Case and seems to conclude
that the court committed itself to the rule that a de jure
officer might recover his salary from the public treasury
although it had been paid to the de facto officer. It seems to
me that Mr. McQuillin misinterprets the decision. The
question here under discussion was not present in that case
at all for the simple reason that, while Mr. Kempster had
been improperly excluded from the office of health com
missioner for the city of Milwaukee, no de facia officer had
taken possession of the office. That is made very plain in
the opinion. Following what has already been quoted from
the opinion of the court, it proceeds:

"The question of whether such doctrine rules this case,
however, cannot, in any event, be reached until the condi
tions are found to have existed requisite to its application.
Here the office of commissioner of health was not filled by
a de facto officer, while plaintiff was excluded therefrom, so •
the salary incident to such office was not paid to such officer.
The fact that the public authorities created a condition
which made it necessary to have the duties belonging to the
office of commissioner of health performed by someone other
than the officer contemplated by law, and to meet such
necessity the mayor appointed a person to do the work,
and designated him acting commissioner of health, by no
means made him de facto commissioner of health." (97 Wis.
348-349.)

While the court permitted Mr. Kempster, the de jure
commissioner of health, to recover his salary from the public
treasury during the time he was improperly excluded from
his office, it must be borne in mind that the salary attached
to the office had not been paid to a de facto officer, and the
decision of the court in that case is not conclusive upon the
question here under consideration. The opinion in the
Kempster Case goes no further than to cast doubt upon the
attitude of our court with reference to the more general rule
that a de jure officer is left to his remedy against a de facto
officer to whom the salary of the office has been paid during
the time he has been improperly excluded therefrom. It
does no more than to encourage the thought that when the
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question is i)ropcrly presented the court mai] adopt the rule
supported by the lesser weiglvt of authority.
The attitude of the court upon this question is not at all

clarified by a consideration of the cases of Elliott v. Kelkif,
154 Wis. 482, and State e.r ret. Klcinsicubvr v. Kotccki, 155

Wis. 66, which hold that a dc facto ofiiccr is entitled to the
salary of a de jure officer when he, in good faith, performs
the duties thereof, and when there is no do jure ojficer to
properly claim it.
In this connection Judge Hichtcr has called my attention

to the fact that Judge Chadbounie was not paid out of the
fund which had been set aside by the county l)oard for the
payment of the county judge, l)ut the coimLy treasurer paid
the superior judge pursuant to the invalid legislative enact
ment, making a direct appropriation from the county treas
ury. Theic may be some question as to whether Judge
Chadboumc drew the salary of the county judge. I think
I fully appreciate the force of the argument that may be
made, to the effect that the salary of the county judge was
not invaded to pay the salary of Judge ChadbouiTic, but that
Judge Chadbourne was paid out of a separate and distinct
fund. However, in the case of State ex rel. Woolcott v. Sher

man, supra, the court makes it very plain that Judge Chad-
bourne was the de facto county judge, saying:

"There never was any doubt in the minds of either parties,
counsel, court, or the public, that Judge Chadbourne in
acting upon matters under the jurisdiction of the county
court did so to the exclusion of the county jiidge. Having
taken the substance of the ofTice, he is none the less a de
facto judge though he did not assume its title. The inherent
character of an act is not destroyed by a mere change in the
form thereof, nor is such character changed by giving it a
new name. The functions that belong to an ofTice, and not
its name, determine its identity."

The purpose of the law was to supplant Judge Richter
with another judge. It was in the minds of all that Judge
Chadbounie had simply succeeded to the ofTicc formerly held
by Judge Richter. IJis salary was made identical with the
amount which Judge Richter liad been receiving. It may be
said, in answer to the argument that his salary was paid out
of a different appropriation, that it was, nevertheless, the
same salary in substance and in effect. At least, the matter
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is not so clear, to my mind, thai I feel justified in advising
the disbursement of public funds on the supposition that
Judge Chadiioume has not drawn the salary attached to the
office of county judge. In other words, I do not want to go
further than to say that the question is a doubtful one.

It is the fixed policy of this department to resolve all
doubts upon questions of this kind in favor of the public
treasury.

Having shown, as I think, conclusively, that the mam
question of whether a dc jure officer may recover his salary
from the public treasury after it has been paid to a dc facto
officer is an open one in this state, and viewing with much
uncertainty the question of whether the salary paid Judge
Chadboume came from the fund set aside for the salary of
the county judge, or some other, or, in any event, whether
that is a very material consideration, the fixed policy of this
department, as above stated, makes it necessary forme to
advise that Judge Richtcr should not be paid the salary
accruing during the time he was improperly excluded from
office, out of the public treasu^>^ in advance of a ride of the
supreme court, or other court of competent juiisdiction,
upon that question.

Municipal Corporations—Villages—A court has no power
to make an order changing the boundaries of a proposed
village in the process of incorporation.

May 18, 1916.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In vour communication of the 16th inst. you state that a
village in your county has recently made application to be
incorporated and that the court held that loo much teiritory
was included and is about to make an order striking out the
extra territory and authorizing the incorporation of the
balance, instead of refusing the order and requiring them to
start over again. You state that in case the court does this
the interested parties intend to enjoin the tax sale of the
said lands for the nonpayment of the taxes, the interested
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parties letting their taxes remain unpaid for this purpose.
You inquire whether an order for the Incorporation of a part
of such teriitory will be legal and regular.
I believe your question should be answered in the negative.

In the case of In re Incorporation of Village of North Milwau
kee, 93 Wis. 616, our court held that the fixing of the bound
aries of a newly incorporated village is not the determination
of a mere question of fact, but is the exercise of a legislative
discretion, and that the statute which attempted to delegate
such power to the circuit court was invalid. Subsequent to
that decision, the statute is amended. I believe that, in case
the territory descnbed in the application is not of the size
required by the statute, the safest procedure would be to
refuse to grant an order for the incorporation and require
the proceedings to be commenced over again. I believe the
above decision necessarily leads to that conclusion.

Public Officers—Countij Judge—Salarg—Nhcn the county
board fixes the salary of a county judge under sec. 694, it
supplants the salary provided by sec. 2482.

May 19, 1916.
L. J. Fellenz,

District Attorneg,
Fond du Lac, Wisconsin.

In your letter of the 18th ulL. you submit the following
statement of facts and request my official opinion thereon:

.  .^9^ county judge has not only probate jurisdiction, but
civil jurisdiction, given expressly by statute. The statute
conferring civil jurisdiction fixes the salary at $1000. I refer
to sec. 2482, Rev. Stats. 1878. The county board has been
given express power by sec. 694, Stats., to fix the salary of
all county officers, including that of county judge. Ever
since the statute was passed conferring civil jurisdiction, our
county judge has been paid a salary of $3000, SIOOO for
acting as county judge in civil matters and $2000 as probate
pdge. About five years ago, pursuant to sec. 694, our county
board fixed his salary at $2000, but, ever since that time, the
judge, nevertheless, has drawn $3000, as his combined
salary. Because of a new system adopted by our county
board, the county clerk must now draw all county orders for
salaries as determined by the board, and I wish to know
whether under this statement of facts he is authorized to
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draw an order for the $1000 of the judge's salary as fixed
by the statute, even though no favorable action has been
taken by the county board with reference thereto, that is,
whether or not the statute in this matter is controlling?"

After conferring upon the county court of Fond du Lac
county jurisdiction in certain civil matters, the third para
graph of sec. 2482, Rev. Stats. 1878, reads as follows:

"The county judge of Fond du Lac county shall receive
an annual salary of one thousand dollars for performing the
duties required by this chapter."

Further on in the section it provides that said salary shall
be paid quarter yearly out of the county treasury.

Sec. 694, Rev. Stats. 1878, reads as follows:

"The county board, at their annual meeting in November,
shall fix the amount of salary which shall be received by
every county officer, including county judge, who is to be
elected in the county during the next ensuing year, and is
entitled by law to receive a salary payable out of the county
treasury; and the salary so fixed shall not be increased or
diminished during his said term of office. All salaries shall
be paid out of the county treasury, quarter yearly, at the
end of each quarter. If the county board of any county shall
fail to establish the salary of any county officer as herein
required, such officer shall receive the same annual salary
as that received by his immediate predecessor. This section
shall not apply to any county where salaries to its officers
have been specially provided and fixed by law."

The legislature of 1883, by ch. 180, amended said sec. 694.
The title to said act reads as follows:

"AN ACT relating to the salaries of judicial officers within
the state and amendatory of section 694 of the revised
statutes."

This act amended said sec. 694 in the following material
particulars:

It omitted from said section, among other things, the
last sentence, which read as follows:

"This section shall not apply to any county where salaries
to its officers have been specially provided and fixed by law."

and it added to the section the following:

"All salaries, the amounts whereof have heretofore been
declared and fixed by the county board at any time, or here-
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tofore established by law, shall be and remain the salaries of
such ofhccrs until the county board siiall fix the amount there
of, in accordance with the provisions of this section, and when
such amount is once fixed by the county board it shall be
and remain as the salary of such oiTicer until changed as here
in provided. All action of the county boards of this state
heretofore had upon this subject is hereby legalized and made
valid.
"The salarj^ of any judicial officer within this state, when

once fixed by law or authority of law, shall not be increased
or diminished during his term of oflice."

It is clear that, prior to the enactment of ch. 180, Laws of
1883, sec. 694 did not apply to a county "where salaries to
its officers have been specially provided and fixed by law."
It seems equally clear that by the enactment of said ch. 180
the legislature intended to make the provisions of said sec.
694, as amended, apjdicable also to all judicial oflicers who
are entitled to receive a salaiy payable out of the county
treasury.

The language contained in the title of said act of 1883, in
connection with the words "all salaries, the amounts whereof
have heretofore been declared and fixed by the county board
at any time or heretofore established hj.j law,'' leaves little
room for doubt as to the intention of the legislature. By that
act the legislature evidently intended that the county boards
of the several counties should not only fix the salary of every
county officer, but also of the county judge. I can think of
no other judicial officers that the legislature could have had
in mind. The county boards were given authority not only
to fix the salaries of judicial officers whose salaries had there
tofore been declared and fixed by the county board, but also
to fix the salaries of judicial officers whose salaries had been
theretofore established by law. This conclusion is emphasized
by the limitations inserted in sec. 2, ch. 180, Laws of 1883.

I am therefore of the opinion that the county judge of
Fond du Lac county is entitled only to the amount of annual
salary fixed by the county board, in accordance with the
provisions of sec. 694, as amended, and that he is not entitled
to the salary provided by sec. 2482, Hev. Stats. 1878.

In arriving at this conclusion, I am not unmindful of the
fact that the legislature, in 1913, in sec. 8, ch. 664, recnacted
sec. 2482, Rev. Stats. 1878, as to the salary of the county
judge of Fond du Lac county for performing the duties
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therein referred Lo. This recnactmcnl did nol in uny way
amend sec. 2 IK2, as far as the county judFc of Fond dii Lac
coimly is concerned. It is merely a continuation of the
statute of 1878 and does not create any new duties or fix
any new salaries. It would govern in case the county board
had not fixed the amount of the salary of the county judge
in accordance with the provisions of sec. 694, as amended.

Coiinlics—Public OJficers—Truancy—An attempt by the
county board to charge the fees and expenses of truant
ofTicers to the parents of truant children is without authority
of law, and void.

May 19, 1916.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

I have your letter of the 15th inst., in which you state
that the county board last November resolved "that the
expense of services on parent and guardian of truant children
by the truant officer should be charged back to such parents
and guardians." You wish to know whether this resolution
is valid and whether the county clerk of the county can
charge such expense to the parents or guardians.

I am of the opinion that the resolution is futile and that
no such charge can be made. Sees. 439u to 439f, Stats., make
provision for compulsory attendance at school and for cases
of truancy. I can find no provision therein which obligates
parents or guardians, in the absence of court proceedings,
to answer for the fees of truant officers. In the absence of

such a statute, no fees can be recovered. The services of the
truant officer arc not rendered for or at the reciuest of the
parent or guardian. There is no contractual relation between
them. You point out that sec. 439fl provides that for
violations of the Truancy Law the convicted person should
be required to pay costs in addition to a fine, and that sec.
439/? is silent on the question of costs, and you suggest that
there is thereby created a conflict between these two sections.

I am of the opinion that there is no conflict for the reason.
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among others, that the matter of costs in these cases is
covered by a general provision contained in sec. 4633, Stats.,
as follows:

"When a fine is imposed as the whole or any part of the
punishment for any offense by any law the court shall also
sentence the defendant to pay the costs of the prosecution."

What I have just stated answers this further question of
yours:

"Under which of these sections should such parent or
guardian be punished in prosecution?"

The further answer is that prosecutions should be under
the statutes which may be violated in any particular case.

You ask this question:

"Is there any law by which the county can recover back
legally in cases where no prosecution the fees of truant
officers in serving such notices on parents or guardians of
truant children to attend school?"

You arc advised that the county cannot recover from
parents or guardians, in the absence of prosecutions, fees
which have been paid to truant officers for services rendered
in the enforcement of the truant statutes. The law does

not provide for such recovery.

You next ask:

"Can the county clerk under this resolution legally certify
back to towns the names of such truant parents oi* guardians
with the truant officers' charges belonging to said town as
a tax, or else name in his certificate to said town that said
town should lev>^ said respective charges on the property of
each respective parent or guardian on which said notices
were served and for which truant ofTicers have been paid by
the county to pay said money over to said county when so
collected by taxes?"

The whole of this question, every part of it, is answered in
the negative.

Your next question is:

"Has any officer or officers of this county any power by
law under said resolution to recover for said county such
truant oflicer's charges?"
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Neither he nor they have any such power.

You ask further:

"What legal effect has sec. 439ca on sec. 439crf, fees of
officers? They seem to contradict each other."

Of these two sections the first cited is the more limited and

specific and if there is conflict that provision prevails over
those of the other section. I am of the opinion, however,
that there is no real conflict. Sec. 439ca grants to truant
officers certain powers and in the carrying out of those
powers requires such officers to make specified reports, and
ends with this sentence: "Such truant officer shall receive

no compensation from the state for performing such serv
ices." I take it that this means for services rendered under

sec. 439ca there are no specific compensation or fees provided.
This constitutes one of the burdens of the office of truant

officer and the pay that he otheiwise receives must cover his
services rendered under this section.

Bridges and Highways—County Board—^The county board,
acting through its committee, may cause a highway laid out
under sec. 1300 to be opened for travel where the towns
refuse or fail to do so. •

May 19, 1916.
C. F. McDaniel,

District Attorney^
Darlington, Wisconsin.

Your letter of May 17th states that Lafayette county laid
out a highway on the line between the towns of New Dig
gings and Elk Grove.under sec. 1300, Stats.; that the town
boards neglected and refused to open said highway; that the
county board, on petition, ordered said highway opened and
put in suitable condition for travel and appointed a com
mittee of three to execute said order; that to make said
highway passable it will be necessary to construct two cul
verts and a bridge at a cost of approximately |1500. You
wish to be advised whether this committee of the county
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board, in opening this highway, has power to cause the
necessary bridge and culverts to be constructed.

I am of the opinion that this committee has authority to
do all things necessary to carry the order of the county
board into effect. Sec. 1307 provides:

"Highways so laid out by county boards shall be opened
and.repaired in the respective towns in the same manner as
other highways; but if the town board neglect or refuse to
open any such highway the county board shall have the
same power to open the same that such town board has by
law."

Town boards are required to cause newly laid highways to
be opened and put in reasonable condition for travel within
one year from the day that the same has been laid out.
Sec. 1338.

Tt appears from the minutes of the. proceedings of the
county board which accompanies your letter that this high
way was laid out in January, 1915.

It would seem from these statutes that all things necessary
to the accomplishment of the legislative purpose may be
performed and done by the county board. It is the practice
for the county boards in these matters to act through com
mittees. But the legislature has not left this matter to
inference. Evidently this particular point has aiisen liefore,
and the legislature, by sec. 1300a first enacted in 1913, makes
specific provision for the construction of bridges.

"Whenever the county board shall lay out a highway as
provided in section 1300 of the statutes, it may at the same
time or at any time thereafter, construct any and all bridges
necessary for the use of said highway, the county to have
exclusive charge of such work and to direct the letting,
inspection and acceptance of such work in such manner as
it may deem proper." (Sec. 1300a.)

This section further provides for distributing the expense
or cost of such bridge, one-half to the county and one-half
to the town, and for the levy of the necessary taxes and the
disbursement thereof.



Opinions of Attorney-Gkneral 439

Public Officers—County Highway Commissioner—^The
county highway commissioner must perform the duties
required of him by the county board for the salary as fixed
by the county board.

May 19, 1916.

C. J. Strang,
District Attorney,

Grantsburg, Wisconsin.
In your communication of May 16th you stale that at the

last meeting of the county board of your county the following
resolution was passed:

"Resolved that the salary of the county highway commis
sioner lie fixed at SIOOO.OO per year, and that he be required
to make the necessary plans and surveys for the proper
carrying on of the work in this county, in addition to the
regular duties prescribed by law."

You state that, in addition to this, the man elected made
an oral statement to the board that if elected he would do
all surve^dng and overseeing of the road for the above
$1000; that he is now demanding clerk hire for doing this
surveying, etc. You inciuire whether, under this resolution
and the above facts, coupled with the law on the subject, he
can demand that this be given him.

Sec. 1317m-7, subsec. 1, provides:

"The county highway commissioner shall perform all the
duties lequired of him by the county board as well as all
duties that may be required of him by the county committee
and shall do or cause to be.done all necessary engineering and
examination of roads and bridges designated by the board or
its committee for establishment, construction, maintenance
or improvement * * *. He shall establisli such grades, make
such surveys and maps or cause the same to be made as he
shall deem proper, examine and report as to the condition
of the roads, bridges and culverts," etc.

Under this section it is made his duty to perform all the
duties required of him by the county board. The resolution
passed by your county board is, therefore, binding upon the
county highway commissioner, and it will be necessary for
him to perform the duties so prescribed for him, and the
county is not obligated to give him additional clerk hire
unless the county board so desires.
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Public OJfic^^s—Town Clerk—Bridges and Highways—It is
the duty of the town clerk to make original as well as dupli
cate road warrants.

May 19, 1916.
G. J. Te Selle,

District Attorney,
Antigo, Wisconsin.

Your letter of May 17lh says that the town clerk of Polar
has been requested by the board of supervisors of that town
to make out road warrants upon blanks furnished him for
that purpose. This would require the clerk to compute the
rate and the taxes assessed against the several persons and
property named and described in the warrant. The clerk
has refused to make out these warrants and insists that he is
only required to make a duplicate or duplicates of an original
list or lists made by the town board. You wish to be advised
whether it is the duty of the town board to do the actual
clerical work of making these lists or wan-ants.
I believe it is the very general custom or practice for town

clerks to do this writing and all other clerical work that is
required in, the discharge of the duties of the town board.
Attention is next called to the fact that sec. 832, Stats.,
makes it the duty of the town clerk: "(7) To act as clerk of
the town board," that is to say, the town clerk is the scribe
or scrivener for the board. The clerk of the court does
the writing for the court so far as requested. He puts
on paper the orders, judgments, etc., as directed. The
county clerk puts upon record, that is, he writes out, the
proceedings of the county board. He acts as the clerk of the
board. The actual clerical work must be done by an in
dividual hand. The pen cannot well be physically guided
by all the members of the town board or the county board
at one and the same time. The writing must be done by a
single person, and the natural person to do that is the one
who holds the ofTice of clerk or secretary to the court or board.

Sees. 1239 and 1241 are the ones directly involved in an
swering your question. These two sections are to be con
strued together. They relate to the same subject.

"Section 1239. The supervisors of each town shall * * *
assess the highway tax in their respective towns for the
ensuing year, and for that purpose they shall make out
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a list for such town, * * * * for each such district there
in, which list or lists shall contain * * *:
"(1) The names of all persons liable to pay a highway poll

tax * * *.

"(2) The name of each person assessed for personal prop
erty and the total amount of each such assessment set oppo
site thereto.
"(3) A description of all lots and parcels of land * * * with

the valuation * * * set opposite to such description, and
the name of the owner or occupant thereof as the same shall
appear on the last preceding tax roll."

"Section 1241. The town clerk * * * shall, under
the direction of the supervisors, make duplicates of the list or
lists, which shall be subscribed by them. One of such lists,
or if the town be divided into superintendent districts, one
for each such district, shall be filed by such clerk in his
office, and the other shall be delivered to the superintendent
of highways of the town or district, with a warrant thereto
annexed, signed by the supervisors, * *

The direction in sec. 1241 to the town clerk to "make
duplicates of the list or lists, which shall be subscribed by
them" means that the clerical services shall be performed by
the town clerk; that there shall be two original Ust or lists
made by him and these duplicate originals are to be sub
scribed by the supervisors as is the warrant. The direction
to make duplicates is not to be read as a direction to the
clerk to make a copy of an original. On the contrary, as
already stated, there must be two originals, one to file in
the clerk's office and the other to be handed to the superin
tendent of highways with original warrants attached to each.
The command in sec. 1239 to the town board to make

lists or road warrants is like the command to assess a high
way tax. It simply means that the town board shall order
or decree what is to be done in the premises. It is not
intended to command them to do any writing. The actual
making of the lists or warrants is provided for in sec. 1241.
In my opinion, the supervisors, acting as a town board,

merely order'and decide what is to be done, and the duty
thereupon falls to the clerk to do the writing necessary to
the carrying out of such orders.
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Insurance—Examining physician not an agent.

May 24, lOKi.

Hon. M. J. Clfary,
Commissioner of Insurance.

In your letter of May 22d you stale that life insurance
writers, not licensed in Wisconsin, are soliciting business in
Wisconsin, the solicitations being to a great extent by mail.
You wish to be advised if a doctor, who is a resident of Wis
consin, and who makes the medical examination in this state
of a prospective insurance risk, violates thereby the pro
visions of sec. 1976 and 1977, Stats.

I am of the opinion that he does not violate either section.
Sec. 1976 provides:

"1. No person, otricer or broker, agent or subagent of any
insurance corporation of any kind required to pay any tax or
license fee to the state shall act or aid in any manner in
transacting the business of or with such corporation in
placing risks or in collecting any premiums or assessments or
etTecting insurance therein, without first procuring from the
insurance corporation a certificate of authority; ♦ * *.

*  *

"5. No person shall be required to hold such certificate of
authority from more than one company for the purpose of
acting as agent and receiving commissions for transacting
the kind or kinds of insurance authorized by such certificate
for any other company in cociperation with any person
holding such certificate of authority for such other company."

It is evident from the language used in subsecs. 1 and 5,
sec. 1976, as well as from the entire section, that these
provisions are aimed at agents of insurance and have no
reference to medical examiners or examinations. Nor can I

find that examining physicians are required to have or file
certificates of authority.
This position is fortified by the language of sec. 1977.

The last named section relates to

"Every person * * * who solicits insurance on behalf
of any insurance corporation * * * or transmits an
application for a policy of insurance * * * or who
makes any contract for insurance or collects any premium for
insurance, or in any manner aids or assists in doing cither,
or in transacting any business of like nature for any insurance
corporation or advertises to do any such thing."
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This language does not fairly include a physician who
examines a person to ascertain his bodily health.

It is next to be noted that any person who falls within the
provisions just quoted from sec. 1977 "shall be held to be an
agent of such corporation to all intents and purposes." The
physicians who examine for life insurance companies have
never been regarded as agents and I cannot find in the
language of these two sections any intent on the pai't of the
legislature to make such medical examiners the agents of
insurance companies. Had the legislature intended to change
the common understanding upon this matter, it would have
been very easy lo have mentioned medical cxamineis in the
statute or used language that would unmistakably refer to
them. I think we may assume, in the absence of such
language, that no such intent existed.

Insurance—Corporalions—By-Laws—Power to make by
laws may be vested in the board of directors by the articles
of incorporation.

May 25, 1916.
Hon. M. J. Cleary,

Commissioner of Insurance.

Your letter of the 22d inst. submits this question:

"Can the articles of incorporation validly empower the
board of directors of insurance corporations to make by
laws?"

All of the authorities are agreed that such power may be
vested in the directors by the charter or by articles of
incorporation.

Sec. \Sd7d provides:

"Every insurance corporation shall adopt by-laws and
prescribe the manner in which the same may be amended."

Thcie is nothing in this statute which forbids such delega
tion of power. The statute merely says that by-laws must
be adopted by every insurance corporation", but the statute
is silent as to where this power shall be lodged. Being silent
on this point, it rests with the incorporators to decide whether
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the power shail he inserted by the directors or by the stock
holders.

" 'The directors have no inherent power to make by-laws.
But the stockholders may delegate to the directors the
power to make by-laws. Frequently the charter confers this
power on the directors.' 1 Beach, Priv. Corp., § 311;
Angell & A. Corp., § 327.
"The charter of the defendant corporation has always

provided * * * that the directors are empowered to
enact, repeal, alter or amend all by-laws. * * * But for
this provision of the charter, the power to pass bj'-laws would
doubtless be vested solely in the stockholders. But it is very
clear, we think, that the power to pass by-laws was by the
charter expressly delegated to and vested in the directors of
the company, and we cannot doubt that it had power to pass
the by-law in question." Hughes u. Wis. Odd Fellows
Mutual Life Ins. Co., 98 Wis. 292, 296-297.

"The power to make by-laws is incident to the cor
poration itself and results from the necessity of such a
power to enable the body politic to answer to the purposes
for which it was created. It being a valuable and important
right, it ought not be taken away by inference or implica
tion. The power given to the directors to control the stock
and business of the corporation may exist, and be entirely
consistent Avith the power of the stockholders to say upon
what terms and conditions the stock of the corporation shall
be paid for and issued. We, therefore, hold, that, unless
taken awaj' by the charter or some law of the state, the
power to enact suitable by-laws rests in the stockholders of
the corporation and not in the board of directors. Our
attention has been called to some expressions used In re
Klaus, 67 Wis. 401, to the effect that the directors and not
the stockholders may make the by-laws. As we have seen,
[his statement of the law is contrary to all of the adjudicated
cases and cannot be sustained on principle, and was in fact
not necessary to the question decided. In that regard it
must be deemed to be overruled." North Milwaukee Town
Site Co. V. Bishop, 103 Wis. 492, 496.
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Towns—Drainage—Petitioners for the laying out of a town
drain may withdraw their names before the time fixed for
the hearing of the application, thereby ousting the town
board of jurisdiction.

May 29, 1916.
Claron a. Markham,

District Aitornci),

Beaver Dam, Wisconsin.
I have your letter of May 25th, in which you submit the

following questions:

"1. When a sufficient number have made application
under sec. 1359 to have a town drain laid out, may the
petitioners withdraw their names from the application after
the town board has given the notice required by sec. 1360,
but prior to the time fixed by the notice for hearing said
application?
"2. If a sufficient number of such petitioners so withdraw

their names as to reduce the number of signatures to less
than six has the town board any jurisdiction to proceed with
the hearing, or should the application be dismissed for want
of jurisdiction?"

With regard to the time within which a petitioner may
withdraw his name from a petition, there is a difference of
judicial opinion. Some hold that withdrawals may be made
until jurisdiction has attached but that withdrawals will not
be allowed which will defeat jurisdiction. A greater number
of authorities apply a more liberal rule, which permits a
petitioner to withdraw his name at any time before final
action has been taken upon the petition by the officer, board
or tribunal to which it is presented. These authorities are
collected and reviewed in a note to Sim v. Bosholty 11 L. R. A.
(N. S.) 372.

There is much force to the reasoning in Seiberi v. Lovell,
(la.) 61 N. W. 197, to the effect that, where a petition is
necessary to confer jurisdiction and a valid petition lias once
been filed and jurisdiction has attached, it is beyond the
power of a petitioner to divest the officer, board or tribunal
of jurisdiction; that the question of jurisdiction is to be
determined by the petition filed and that a remonstrance
after jurisdiction has been acquired is to be taken into con
sideration upon the merits only and is not available for
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dcsLioying or withdrawing jurisdiction. The power to act
having been conferred upon a public board, it should not
be impaired or taken away except in the manner expressly
provided by statute. This reasoning has added force when
we notice Ihe fact that in the laying of town drains and
public highways the supervisors act not for individuals or
out of consideration for private interests, but represent and
act for the public.
A town drain can be laid out only when the "supervisors

shall find that the proposed work will promote the puiilic
health or will promote the public welfare." Sec. 1302.

Notice must bo posted. This further shows that the pub
lic interest is predominant. There is much merit to the
contention that, where jurisdiction has once been conferred
and where the proceeding is one which primarily afTects the
public health or welfare, no individual signer should be
permitted to oust the tribunal of jurisdiction by signing a
remonstrance or asking to withdraw his name merely because
he has changed his mind with reference to the matter.
However, our court seems to be arrayed on the side of the

majority. While the cases referred to by your letter arc not
entirely clear and conclusive upon these questions, yet the
decisions rather support the conclusion that petitioners for
a town ditch may withdraw their names at any time before
the town board has taken final action upon the application.

In LaLond v. Board of Supervisors, 80 Wis. 380, the court
held that the signers to a petition under sec. 655, Stats., to
have submitted to the voters the question of removal of a
county seat, might withdraw their signatures at any time
before the county board had taken final action. This
decision was approved in a like proceeding in Slate ex rel
Hawki) V. Board of Supervisors, Wis. ikoo.

In In re Central Drainage District: Cash v. Kriishke, 134
Wis. 130, the court held that in a proceeding under chapter
54, Stats., for the creation of a drainage district, a petitioner
has an absolute right to withdraw before the appointment
of commissipners, and that after the appointment of com
missioners he has a qualified right to withdraw analogous to
that of a plaintifl' in an equity action to dismiss his bill.

It seems to me that our own decisions require an affirma
tive answer to your first question. From such conclusion
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it follows that the withdrawal of names which reduces the
number below six ousts the town board of jurisdiction and
it can proceed no further.
There is this further consideration to be observed: In

case of doubt it should *be resolved against the jurisdiction
of the supervisors. Otherwise protracted and costly litiga
tion might be indulged in only to find in the end that nothing
had been accomplished. If a drainage project has any real
merit to it it is altogether probable that those primarily
interested can muster six landowners who will sign an
application and who will not thereafter withdraw their
signatures.
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Public^ Officers—ShcrlJ)—Coun//es—The sheriff cannot
appointya special deputy to apprehend speeders and have
his salary fixed by the county board and paid by the county,
after the sheriff has taken office.

June 1, 1916.
M. E. Davis,

District Attorney,
Green Bay, Wisconsin.

I have your letter of the 25th ult., which reads as follows:

"We have a strip of concrete highway between the cities
of Green Bay and De Pere which is being recklessly used as
a speedway by drivers of motor vehicles. The highway runs
through the town of Allouez and it has become necessarj'* to
employ an officer to suppress speeding. No action has been
taken by the county board or the town board, but I would
request an opinion from you as to wliether or not the sheriff
would have any authority to appoint a special deputy under
sec. 727, or any other section that vou can discover, at the
expense of the county, to control this road."

Sec. 723 reads in part as follows:

"Every sheriff shall, within ten days after entering upon
the duties of his office, appoint one deputy in every citv and
village in his county containing over one thousand inhab
itants, and one in each assembly district, other than the
one in which his undersheriff resides, which contains an in
corporated village having less than one thousand iniiabi-
tants. * * Each sheriff may also appoint as many other
deputies as he may think proper, and every deputy shall
hold his office at the pleasure of the sheriff; and the sheriff
or his undersheriff may also depute, in writing, other persons
to do particular acts."

Sec. 727 reads as follows:

"Sheriffs and their undersheriffs and deputies shall keep
and preserve the peace in their respective counties, and
quiet and suppress all affrays, routs, riots, unlawful assem
blies and insurrections; for. which purpose, and for the service
of processes in civil or criminal cases and in the apprehending
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or securing any person for felony or breach of Ihe peace Ihev,
and every, coroner and constable may call to their aid such
persons or power of their county as they may deem neces
sary."

The above quotations from the statutes leave no room for
doubt as to the authority of the sherifl' to appoint a deputy
or a special deputy, if you choose to use the term, to suppress
the violation of Sees. 1036-49 and 1036-49a, prohibiting
reckless driving or driving at a greater rate of speed than
permitted by said sections.
There is, however, no statutory authority by which he

can charge the expense of the employment of such an officer
to the county unless the county board has fixed the annual
salary of such an officer under the provisions of sec. 694. Your
statement of facts does not disclose the method by which
the sherifl" and his deputies are compensated, whether they
are on a fee or salary basis. If on a fee basis, the special
officer so appointed would have to look for his compensation
from the fees allowed to sherilTs by statute in the prosecution
of violators of the law. If on a salary basis, then the sheriff
would have to compensate the special deputy out of his own
salary.

"Beyond question, every person accepting an office takes
it cuin onere. Me has a right to the compensation provided,
but is entitled to none other." Culls ik Rock Countu, 58 Wis.
641. 642.

"Officers arc not entitled to fees for the performance of
statutoiy duties for which no specific fees are provided."
McCumber v. Waukcsha County, 91 Wis. 442.

See also: Crocker v. Supervisors, 35 Wis. 284; McDonald v.
Board, 41 Wis. 642; Hartwell v. Waukesha Co., 43 Wis. 304;
Tousley v. Ozaukce Co., 60 Wis. 252; Parsons v. Waukesha Co.,
83 Wis. 288; Frederick v. Douglass, 96 Wis. 419; Quaw v. Pajf,
98 Wis. 589.

16-15
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Public Officers—Contracts—Counties—A county super
intendent of schools who owns a newspaper cannot contract
with the county for publishing the proceedings of the county
board in such newspaper.

June 1, 1916.

Edward W. Milli-;r,

District Atlorneij,

Marinette, Wisconsin.
In your communication of May 29th you state:

"Mrs. Schwiltay of this city is the county superintendent
of schools and she is also the proprietor of a printing estab
lishment and of a newspaper published in the city of Marin
ette. She has proposed to print and publish the proceedings,
notices and ordinances of Marinette county, if such contract
is awarded to her by the county board of said county."

You inquire whether, under sec. 4.')49, Stats., she could
legally enter into such a contract.

Sec. 4549 provides:

"Any officer, agent or clerk of " * * any county * * * or in
tlie employment thereof, * * * who shall haye reserved or
acquired any pecuniary interest, directly or indirectly,
present or prospective, absolute or conditional, in .any way
or manner, in any pu'rchase or sale of any personal or real
property or in any action, or in any contract, proposal or
bid in relation to the same, * * shall be punished by im
prisonment in the count> jail not more than live years or
by fine not exceeding five hundred dollars."

It has been argued that this statute would not apply in
cases similar to the one under consideration, for the reason

that the contract was not made on behalf of the county by
the person interested and that this statute was to be con
strued only as prohibiting officers, on behalf of the county,
to deal with themselves. Under the present ruling of our
supreme court this position is not sound.
In the case of Menasim Woodcnwarc Co. v. Winter, 159

Wis. 437, 451, where a town treasurer sold planks to the town
in which he was treasurer, the court held that this was in
violation of sec. 4549. It was held that the contract was in

contravention of said statute and was absolutely void, citing
Land L. A- L. Co. v. Mclntiiie, 100 Wis. 245; Quai/le v. Baij-
JieldCo., 114 Wis. 108.
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It has also been argued that Mrs. Schwittay is not a
county ofiicer, but the ofiicer of a district and the agent of the
state. We believe, however, that she is a county officer.
Under sec. 698, Stats. 1898, it is provided that at the

general election in the year 1898 and biennially thereafter,

"There shall be elected in each county for the regular
term, the following county officers, viz., a county clerk,
treasurer, sheriff, coroner, clerk of the circuit court, district
attorney, register of deeds, surveyor and a county superin
tendent of schools in each superintendent district thereof."

This statute was somewhat changed when it was provided
that the county superintendent should be elected at the
spring election. (See sec. 698, Stats. 1915).
In sec. 702a the office is spoken of as county superintendent

of schools.

I am satisfied, in contemplation of this statute, that Mrs.
Schwittay is a county ofiicer, (see State ex rel. Williams v.
Samuelson, 131 Wis. 499), and that it is unlawful for her to
enter into a contract with the county for the county printing.
In coming to this conclusion I have presumed that the

contract is not covered by the last clause added to said
section by the last legislature, which reads as follows:

"But the provisions of this section- shall not apply * * * to
the publication of legal notices required to be published by
any town, village or county or by any town, village or
county officer at a rate higher than that prescribed by law,
nor to contract for the sale of printed matter nor any other
commodity not exceeding one hundred dollars in any one
year."

Under this provision, purely legal notices could, of course,
be published for the county, not to exceed one hundred
dollars in any one year.



452 Opinions of tiif Attorney-General

Bridges and Highways—County State Aid Committee—The
county state aid committee acts in lieu of the committee
provided by sec. 1319 in all cases where the biidge costs more
than five hundred dollars.

.hine 1, 1910.

Clive J. Strang,

District Attorney,
Granlsburg, Wisconsin.

In your letter of May 29Lh you refer me to sec. 1317/n-5,
subsec. 8, subd. (3), par. (f), Slats., which provides that the
county committee on roads and bridges has power "to assist
in the letting of and to approve the contracts for all county
aid bridges costing over five hundred dollars." You also refer
me to the emergency clause of subsec. 4, sec. 1319, which
jirovides that the chairman of the county board shall appoint
two of its members to act with the town board in the letting,
inspecting and accepting of the work. You state that these
two sections seem to be inconsistent with each other, as an
emergency bridge is also a county aid bridge.
In answer, permit me to say that I consider your position

correct. While it is somewhat difficult to get at the real
intent of the legislature, still it was generally understood that
the county committee referred to in subsec. 8, sec. 1317/n-5
was to have charge of all the work to be performed by the
county in the building of roads and bridges. The legislature,
however, omitted to expressly amend sec. 1319 so as to
harmonize with this provision. While the question is not
free from doubt, I believe that the county committee now
has charge of all bridges costing over §500. In all cases where
the cost of a bridge is less than $500, two members of the
county board, together with the town board, are authorized
to make the necessary repairs. This construction is in
harmony with an opinion rendered by this department under
date of December 28, 1915, to Charles H. Oilman, district
attorney for Adams county, (Vol. IV, Op. Atty. Gen. p. 1133)
where conflict between the duties of the county committee
and the duties of the commissioners appointed under subsec.
6, sec. 1319 was under consideration.

I realize that good reasons could be given for holding that
the enactment of sec. 1317m-5, subsec. 8, does not in any
way interfere with the provisions under sec. 1319, subsccs.
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4 and 6, on the ground that the latter are special enactments
not affected by the general enactment of the former statute,
but I believe the construction which I place upon this statute
is the same as that intended by the legislature, and, being
the latest enactment, is controlling, and, so far as it conflicts
with sec. 1319, the latter is abrogated.

Criminal Law—Courts—A court may resentencc a con
victed person if done at the same term and a less seveie
sentence is imposed.

June 2, 1916.
M. E. Dillon,

District Attorney,
Ashland, Wisconsin.

In your letter of April 29th you state the following facts:

"The defendant in the above matter {Stale, of Wisconsin
V. Baranski) was bound over to the circuit court on the
charge of larceny from the person, and, on his failure to give
a bond, was confined in the county jail from the first clay of
Fei)ruai-y to the eighth day of April, 1916.
"On the eighth clay of April he came into circuit court and

rcc|uested that he be allowed to plead guilty to the charge
of larccni' from the person. His request to plead guilty,
being in writing and received by the judge, was granted, anci
he was sentenced to be confined in the county jail for a
period of four months. On April 15, 1916, the attorney for
the defendant made a motion to set aside the sentence or
judgment of the court and requested that the judge sentence
the defendant to pay a money fine.

"Officially, I have no objection to the proceeding, but the
question that is troubling me is whether in a criminal case,
after a judge sentences a man and he has partly performed
tlic sentence, can the judge set aside this sentence and impose
a new sentence upon motion at the defendant's reciuest?"

The power of courts to revise, correct and change their
sentences, even to the extent of imposing an additional pun
ishment, at the term at which they are pronounced and be
fore anything has been done under them, has long been recog
nized both in this country and in England, and the cases are
numerous in which the power was exercised. State v. Daugh-
erty, (la.), 30 N. W. 685; Commonwealth v. Weymouth, 84
Mass.144; Lee v. State, 32 Ohio St. 113; State v. Warren, 92 N.
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C. 825; In re Graves, 117 Fed. 799; Bassett v. United Slates, 9
Wall. 38; Jobe v. State, 28 Ga. 235; Foster v. State, 160 Wis.
252.

The reason for this rule is well stated in Commonwealth v.

Wcymoulh, supra, as follows:

"It seems to have been recognized as one of the earliest
doctrines of the common law, that the record of a court may
be changed or amended at any time during the same term
of the court in which a judgment is rendered. It is said by
Lord Coke, in Co. Litt. 260 a: 'Yet during the term wherein
any judicial act is done, the record remaineth in the breast
of the judges of the court, and in their remembrance, and
therefore the roll is alterable during that term, as the judges
shall direct; but when that term is past, then the record is in
the roll, and admitted of no alteration, averment or proof
to the contrary.' * * * Until something was done to carry the
sentence into execution, by subjecting the prisoner to the
warrant in the liands of the ofTicer, no right or privilege to
which he was entitled was taken away or invaded, by revok
ing the sentence first pronounced, and substituting in its
stead the one under which he now stands charged. If it had
appeared that the petitioner had actually been taken and
committed under the first sentence, or if he had been Ihcrcliy
condemned to imprisonment in the state prison, so that the
term of his sentence would be computed from the time he
was first ordered to remain in the custody of the shcrifT,
*  * we might have arrived at a different result."

It is just as well settled that a court has no authority to
revoke or modify a sentence so as to impose a heavier penalty,
even though it be done at the same term if the sentence has
been partly executed. People v. Sullivan, 106 N. Y. S. 143;
People V. Conley, (Gal.), 150 Pac. 412; Grisham v. State, 19
Tex. Ct. of App. 504; State v. Cannon, 11 Ore. 312; Brown v.
Rice, 57 Me. 55; In re Jones, 35 Neb. 499; Ex partc Lange, 18
Wall. (85 U. S.) 163.
The reason for this latter rule is that the imposition of a

second and greater penalty is contrary to the principle of
the common law that no person shall be punished twice for
the same offense, which right is preserved in sec. 8, art. I, Wis.
Const., providing thai:

"No person for the same offense shall be put twice in
jeopardy of punishment * * * Ex parle Lange, supra.

The question you propound, however, is whether the court,
after the defendant has entered upon the execution of his
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sentence, may, at the same term, recall the defendant into
court and alter the sentence by making it less severe. It is
quite apparent that this presents a different question than is
presented by the imposition of a more severe penalty. While
I find no case in which this question was directly presented,
I find intimations to the effect that such action on the part
of the court will be regarded as a favor to the defendant, of
which he cannot complain.
Thus, in Grisham v. State, supra, at p. 515, the court said:

"It is but fair and reasonable to presume that in the interim
of its rendition and attempted annulment and vacation de
fendant had, according to its terms, either paid the fine and
costs imposed, or been held in custody by the sheriff in de
fault of such payment.' If so, in either event he had suffered
some punishment under said judgment and it was then
beyond the power of the court either to set it aside, vacate,
annul or change it in any substantial respect, unless at the
instance or on motion of defendant."

And in Ex parte Lange, supra, Mr. Justice Miller, speaking
for the court, at p. 174, said:

"And so it is said that the judgment first rendered in the
present case being erroneous must be treated as no judgment,
and, therefore, presenting no bar to the rendition of a valid
judgment. The argument is plausible but unsound. The
power of the court over that judgment was just the same,
whether it was void or valid. If the court, for instance^ had
rendered a judgment for two years' imprisonment, it could
no doubt, on its own motion, have vacated that judgment
during the term and rendered a judgment for one year's
imprisonment."

While the above expressions are purely obiter, it seems to
me that they <are well supported in reason and were no doubt
prompted by the fact that the imposition of a lighter penalty
cannot be said to subject the defendant to double punish
ment, but is in the nature of clemency extended to him and
of which he cannot complain, and this especially if the action
of the court be founded upon the motion or request of the
defendant.

It is my opinion that, under the facts^submitted by you,
the court had power to modify the sentence in the manner
stated.
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Education—University—Tuition—Residence of Minor—
Under some circumstances a minor may fix his own residence.
The residence of a minor may or may not be that of his

guardian.
Ch. 547, Laws of 1915, prescribing a new rate of tuition for

university students, does not apply to those who entered the
university prior to September 1, 1916.

June 2, 1916.
Hon. W. D. Hiestand, Registrar,

University of Wisconsin.
I have your letter of May 23d, asking for my opinion upon

the various questions which grow out of the statute governing
the payment of tuition fees for admission to the university
and exemption from such payment.
The general question, the one which alTects all the rest

more or less, is that of residence. Upon that general subject I
rendered an opinion November 3, 1915, to H. J. Thorkelson,
business manager of the university. This opinion is published
in Vol. IV Op. Atty. Gen. p. 929. I have nothing to add to
what was then said on the main question.
With the adult student, the matter of residence is wholly

in his or her keeping. I think this point is covered by the
opinion just referred to and no more need be said upon it.
The residence of parents, living, fixes the domicile of the

minor child. That is the general rule. The exception to the
rule is the emancipated or abandoned child.
Can a minor who has no parcht or guardian change or

choose his or her place of residence? That may depend to
some extent upon the age of the minor and whether self-
supporting or not. Of course, the establishment of residence
by a person's own act involves the exercise of choice, of
reason. Therefore, an infant who has not reached the age of
reason cannot change or establish its place of legal residence.
Some courts deny in toto this power or right to eveiy

minor. In Jenkins v. Clark, 60 N. W. 501, 505, the supreme
court of Iowa said:

"The domicile of a child is to be determined by the domicile
of the parents; and, when a domicile is once fixed, it remains
until another is lawfully acquired. * * * The child could not
change its own domicile for it Avas not sui juris. The domicile
of the child, Uien, remained at Audubon County, notwith-
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standing the fact that she was personally in another juris
diction."

This was said of a girl six years old, who had been taken
by her mother's sister to Dakota pursuant to a testamentary
request by the mother to the aunt to rear the child as her
own. Both parents had died residents of Audubon county.
In Hicsland v. Kuns, 46 Am. Dec. 481, 483, the court said:

"The child takes the domicile of the parent, and cannot,
as a general rule, while under age, proprio marie, change
that domicile."

In this case the court was speaking of an orphan girl who
had been covertly taken, by her uncle from Ohio, where her
parents had resided, to Indiana, and there kept as a member
of his family. By the law of Ohio, girls attain their majority
at eighteen years of age. By voluntarily remaining in Indiana
after she attained that age, the court held that she had
established a legal residence in Indiana. You will note that
the court was not really called on to decide whether she could
have established such residence in Indiana before that time.

It did, however, proceed on the theory that her legal resi
dence continued in Ohio until she was eighteen and, by the
law of that state, which governs in the matter, she could
choose a residence for herself where she liked.

On the other hand, it was held In re Benton, 60 N. W. 614,
where an orphan boy, ten years of age, was taken from
Waverly, Iowa, upon the death of the father, to reside with
an uncle in Wisconsin, the uncle's mother being a member
of his family, that the boy's domicile was thereby changed to
Wisconsin. The court said:

"The domicile of these minors at the time of the death of
their mother was in Waverly and they could do nothing to
change their domicile, for they were not sui Juris. * * * Under
our statutes the parents are the natural guardians of their
minor children and are equally entitled to the care and custody
of them. Code, sec. 2241. At common law, although some
of the books speak only of the father or, in case of his death,
the mother, as guardian by nature, yet it is clear that the
grandfather or the grandmother, when next of kin, is such a
guardian. * * * After the death of both parents, infants who
take up their residence at the home of the paternal grand
parents or next of kin in another state will acquire such
grandparents domicile. * * * While our statute does not, in
terms, make the next of kin guardians by nature, yet it does



458 Opinions of the A ttorni^y-General

hold them responsible for their support. Code, sec. 1331.
Being .so held, it seems to us that they should, in the event
of the death of both parents, be entitled to the custody of
their grandchildren, and that the common law rule that Ihey
are guardians by nalureshould obtain in thisstate. Guardians
by nature have the right to change the domicile of their
wards, if done in good faith."

It seems to me these decisions extend the rule too far or

that there must be exceptions to the rule. It is the law of
this state that an emancipated minor may contract for his
personal seiwices and maintain a suit to recover for the
same. Minors are given rights of adults in reference to cer
tain features of savings deposits and investments in building
and loan associations, and with reference to certain kinds
of employment.
"Every male person who shall have attained the full age

of eighteen years and evei*y female who shall have attained
the full age of fifteen years shall be capable in law of con
tracting marriage," (sec. 2329, Stats.), the most impor
tant and indissoluble contract known to the civil law.

The residence of the husband determines that of his wife.

Ilence, a girl of fifteen, who has no parent or guardian, has
the absolute right to change her residence by marriage, if in
no other way. In other words, she can marry a residence.
It would be strange indeed if she could acquire a new I'csi-
dence or change her domicile in no other way.

It is my opinion that a minor who is so far advanced
mentally as to be ready to take up university work, and who
has no parent or guardian, or who is emancipated, must be
accorded the right to acquire a new place of residence or
determine where that place shall be. It should be and is
the policy of the state to give every help and encourage
ment to all young people who have the push and ability
needed to acquire a university education. The contraiy
rule would amount to a discriminalion against those who
are bereft of parental help.
You are therefore advised tiiat a minor who has no parent

or guardian, and who, for a year prior to his admission to
the university, has actually lived in Wisconsin with the
intent of making this his permanent home, or his home for
an indefinite period, is entitled "to be exempted from the
pa>Tnent of the tuition fee."
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I come now to consider the effect of guardianship upon
the residence of the minor. You will bear in mind that

there may be a guardianship of the estate and a guardianship
of the person of a minor, or both. The guardianship which
is material here is that of the person.

Sec. 3962, Stats., provides:

"All persons under the age of twenty-one years shall be
deemed minors, and the county court in each county may
appoint guardians for minors and others subject to guardian
ship, being residents in the same county, and also to such as
shall reside without the state and have any estate within
the county."

Sec. 3964, Stats., provides:

"The father of the minor, if living, and in case of his death,
the mother, being themselves respectively competent to
transact their own business and not otherwise unsuitable,
shall be entitled to the custody of the person and estate of
the minor and to the care of his education. If the minor has
no father or mother living, or he or she be incompetent or
unsuitable, the guardian so appointed shall have the custody
of the person and estate of the minor and the care of his
education; but the court may, in its discretion, appoint
separate guardians of the person and estate of the minor.
The guardian of the person shall have the custody of the
person and the care of his education, and the guardian of the
estate shall have the care and management of his estate."

It is said in Smidt. v. Benenga, 118 N. W. 439, by the
supreme court of Iowa, in speaking of the authority of the
guardians of a boy ten years old,

"They, and they alone, have power to change his domicile.
In rc Vance, 92 Gal. 195, 28 Pac. 229; In re Benton, 92 Iowa,
205, 60 N. W. 614, 54 Am. St. Rep. 546."

It is to be noticed that our statutes upon the subject
of guardian and ward recognize that the father and mother
are the natural guardians of their minor children and "shall
be entitled to the custody of the person and estate of the
minor and to the care of his education." But where, for
sufficient reasons, the court has appointed some one else
to that position "the guardian of the person shall have the
custody of the person and the care of his education." The
legal effect is to give the guardian that control over his
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ward which is ordinarily exercised by the parent over a
minor child.

Under a somewhat similar statute, the court said, in
Jenkins v. Clark, supra:

"IL is provided by statute * * * 'that guardians of the
persons of minors have the same powei" and control ovei"
them that parents would have if living.' \Vc think there can
be no doubt as to the effect of this provision. By his apjioint-
ment the guardian is vested with the same right to tiie
custody of the ward as the parent lias of his own child."
(p. 505.)

I am of the opinion that the guardian of the person of
a minor controls the minor's place of residence. However,
I do not think it follows from this that the residence of the

ward and the guardian is necessarily one and the same place.
That is the fact as to parent and child. A different rule
may well, and I think does, obtain as to the guardian and
ward.

Trust companies are authorized by statute to act as
guardians. While such companies, acting through their
agents, may readily designate where the ward shall reside,
it is hard to say that the residence of the ward and the guard
ian are indentical. Speaking generally, the guardian may
take the ward into the former's family, thus establishing
the ward's residence there, or may place the ward elsewhere,
and so establish a different residence for the ward. So

long as the ward's residence is in Wisconsin, it is immaterial
for the purpose in hand whether that residence is at the
same place as is the residence of the guardian.
The legislature of 1915 made an important change in the

wording, at least, of the statute fixing the time when resi
dence must have been acquired to entitle a student to
exemption from the payment of tuition fees. Prior to that
amendment, these statutes provided:

"No student who shall have been a resident of the state
for one year next preceding his admission at the beginning
of any academic year shall be required to pay any fees or
tuition in the university." (Sec. 388, Stats. 1913.)

Ch. 547, Laws of 1915, repealed sec. 388, Stats. 1913,
and enacted a new section of the same number, whicli
provides:
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"Any student who shall have been a resident of the state
for one year next preceding his first admission to the uni
versity, shall be entilled to exemption from the fees for
tuition in the university."

The new section further provides that the student not
possessing said requirement must pay the regular tuition
for attendance at the university until he shall have resided
in the state four years. The former statute re(juired a
year's residence before the first admission or any subsequent
admission in any academic year as a condition for exemption
from pa^TTicnt. The present statute requires absolutely a
year's residence prior to the original or first entrance to the
university as a condition of exemption.
The effect of the law is to require a person who takes up

his residence in \\'isconsin at any time after one year prior
to his first admission to the university, to pay tuition for
any attendance at the university during any portion of the
tirst four years of his residence in Wisconsin.
A further effect of this law is to permit a person who

resides in Wisconsin when he first enters the university, and
has there resided for at least one year, to thereafter lose
his Wisconsin residence and subsequently reestablish it and
relmter the university exempted from the payment of tuition
fees. The legislature has closed the door for free tuition
to those who have not resided in the state one year prior
to their first admission and at the same time opened the
door to those who wish to reenter the university at the time
of establishing a residence in Wisconsin, provided they had
resided in the state one year prior to their first admission.
We have yet to consider what students are affected by

those statutes.

Sec. 3, ch. 547, Laws of 1915, provides that the new law
shall take effect September 1, 1916. Does it affect students
who shall have entered the university prior to that day, and
who shall have resided in Wisconsin one year prior to such
admission, or shall it be construed to affect all students
seeking admission to the university who shall not have
resided in Wisconsin one year prior to their first admission,
without reference to when that first admission took place?
This statute is open to both constructions. The former

construction would be giving the statute a wholly pros
pective effect, while the second construction would give it
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a somewhat retrospective or retroactive efTect. It is a
canon of construction that statutes shall be given a pros
pective efTect only unless a contraiy intent is plainly mani
fested. I have concluded that it was the intention of the

legislature that this statute should have no retroactive
efTect. It would certainly be regarded as a breach of faith
on the part of the state of Wisconsin by a student who
entered the university with the intention of completing the
course, and who had established a bona fide residence in
Wisconsin with that expectation, prior to the passage of
this law, to be now required to pay a tuition fee throughout
his course, and an increased tuition at that. The regu
lations for admission to the university are a standing invi
tation to all who choose to enter under the prescribed
conditions. While the legislature has the undoubted right
to change those conditions, it should not be understood to
have done so to the detriment of those who accepted that
invitation unless such legislative intent is unmistakably
manifested.

You are therefore advised that all students who enter

the university prior to September 1, 1916, and who reside
in Wisconsin at the time of their admission, and have re
sided here at least one year prior thereto, are exempted
from the payment of tuition fees.

Taxation—TaxDced—Public OJficers—Duty of county of
ficers in the matter of issuing a tax deed where an erroneous
description appears in the tax certificate.

June 3, 1916.
Louis J. Fellenz,

District Attorney,
Fond du Lac, Wisconsin.

In your letter of March 28th, 1916, you say:

"During the year 1912, a lot in- this city was aclverlised
and sold for taxes. On the day of the sale there were several
bidders competing for this property, and 14-100 was finally
purchased by one H.
"Through an error of the county treasurer, a receipt and

certificate for the whole tract or lot sold, were given. The
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records in the treasurer's ofrice, however, indicate that only
14-100 was purchased. This purchaser for value subse
quently sold his certificate to a third party in good faith,
and this third party now asks for a deed to this property
pursuant to this certificate.
"Under these circumstances, can the county treasurer

legally give the holder of this certificate a deed of the whole
lot?"

The transfer or assignment of the tax certificate in no way
enhances the rights of the holder. A tax certificate is not
negotiable, but simply assignable. Horn v. Garyy 49 Wis.
464; Smith v. Todd, 55 Wis. 459. The purchaser takes with
notice of defects in the certificate.
While you say that the description of the entire lot con

tained in the certificate is in error, and that, as a matter of
fact, only a portion of the lot was sold, it seems to me that
it would be more nearly correct to say that there is a dis
crepancy or conflict between the certificate in this particular
and the statement of the land sold which was made by the
county treasurer pursuant to sec. 1141. It seems to me
that the certificate is evidence of at least equal force with
that list, and the present county officers must be guided by
these writings.

It was held in Manseau v. Edwards, 53 Wis. 457, that the
tax certificate is prima facia evidence, in an action, to fore
close it, of the regularity of all prior proceedings.

If the description in the certificate is in fact a mistake,
it would seem perfectly clear that the holder of the original
title to this lot would be entitled to relief, at least to the
extent of the excess of land contained in the description.
That the county officers should assume to make the cor
rection is quite another matter. As a general rule, defects
in tax sale and tax deed proceedings may be availed of only
by those who had an interest in the land at the time
of the sale or succeeded to such interest. 37 Cyc. 1377.
The statute, however, requires the county treasurer,

upon the filing of a tax certificate and an application for
a deed thereon, to carefully compare the advertised sale
list and the advertised redemption list with the list of lands
in his book of sales, and shall not certify such tax certificate
to the county clerk for the issuance of a tax deed unless
such Treasurer shall find that the description of the land to



464 Opinions of the Attorney-Genebal

be conveyed was correctly published in both advertise
ments. Should the county treasurer find any error or omis
sion in any advertised description, he shall note the fact,
and the county board shall order the certificate cancelled
and direct the county treasurer to readvertise a sale of the
land. Sec. 1176.

None of the errors mentioned in this section have any
bearing upon your case. The advertised descriptions

. appear to have been correct and to correspond with the
descriptions in the certificate of sale. It may be inferred
that other errors, if they exist, are to be disregarded in the
issuance of a deed.

Then, too, the form of deed prescribed by sec. 1178 recites
that a certificate has been deposited in the office of the county
clerk "whereby it appears, as the fact is, that the following
described piece * * * was for the nonpayment of taxes
sold, etc." This recital, you will notice, is of the contents
of the tax certificate, and that certificate declares that the
holder shall be entitled to a deed to the land therein de
scribed. These considerations indicate that the description
in the deed shall follow that in the tax certificate.
On the other hand, the words "as the fact is" are an es

sential part of the tax deed, and it has been held that they
amount to a certificate by the officer executing the deed;
that he has examined the public records and finds the facts
to be as stated in the certificate and deed. Lane v. CooL
15 Wis. 446.

In this case, the clerk would find a conflict in the records
and, should he be satisfied from an examination that the
certificate is erroneous, it is quite probable that mandamus
would not lie to compel the clerk to issue the deed.

I am of the opinion that this is a matter which the county
officers should leave to be thrashed out by private parties;
that the deed should issue to the holder of the certificate
according to the terms of the certificate, and thus leave it
to the original owner to raise the question of the validity
of the deed.
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Indigent, Insane, etc.—Mothers' Pensions—Aid furnished
under Mothers' Pension Law should be charged to town
where the mother resides.

June -S, 1916.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

Your letter of April 26, 1916, states that the county
judge has issued an order to a mother, under sec. 573/, for
the care and education of her three children, and you wish
to know to which town the expenditure made under this
order shall be charged.

It appears from your statement of facts that this mother
is encumbered with a drunken husband who has been
arrested and bound over to the circuit court for trial upon
a charge preferred under sec. 4587c, Stats.; that he aban
doned his wife and children, and, by his cruelty, drove them
from him on November 24, 1914, at the county of Fond du
Lac, where they then resided, and probably had a legal
settlement; that she and the children at once came to the
town of Woodville, Calumet county, and have ever since
resided and still reside in said town with her brother.
In that event, the disbursement must be charged to that

town.

"The county clerk of each county shall make a report to
the county board at its annual November meeting showing
in detail the amount of money advanced by the county to
the residents of each town, village and city under the pro
visions of this section. The county board at such meeting
shall determine the amount to be raised and paid by each
such town, village and city to reimburse the county for the
money so advanced. Within ten days after such determina
tion the county clerk of each county shall certify- to the clerk
of and charge to each such town, village and city the amount
so advanced." (Sec. 573/, subsec. 8.)

In my opinion, sec. 1500, Stats., has little or no bearing
upon this matter. That section deals with "legal settle
ment", while aid under sec. 573/ is dependent upon "legal
residence." A person may have a residence in a town
without having a legal settlement there. Settlement only
obtains where residence has existed for a year.
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You are further advised that in no event can money
disbursed under the order of a county judge, pursuant to
sec. 573/, be cliargcd to any town or municipality outside of
that judge's county. One of the conditions of that aid is
that "the mother or grandparent or such other person must
have been a legal resident of the county at the time of the
notice for such aid." Subsec. 5, sec. 573/. The county
here referred to is the one in which the judge exercises his
authorit3^

Elections—-Nominniion Papers—The first day on which
nomination papers may be circulated in 1916 is June 6th,
and the last day on which they may be filed is August 5th.

Rule for compulation of Lime stated.

June 5, 1916.

James H. Hill,

District Attorney,
Baraboo, Wisconsin.

You have inquired, by 'phone, on what day nomination
papers may first be circulated for the coming September
primary, also the last day on which nomination papers may
be filed?

Subsec. 1, of sec. 5.05 contains the following:

"Tlic name of no candidate shall be printed upon an
ofiicial ballot used at any September primary unless at least
thirty days prior to such primary a nomination paper shall
have bceii filed in his behalf as provided in this chapter" etc.

Subsec. 4 provides:

"No nomination paper shall be circulated prior to sixty
days before the dale on which such paper must be filed
according to law, and no signature shall be counted unless it
has been affixed to such nomination paper and bears date
within sixty days prior to the time for filing such nomination
paper."

In Ward v, Walters, 63 Wis. 39, 44, the following rule is
laid down.

"In the absence of any statutory provision governing the
computation of time, the authorities are uniform that where
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an act is required to be done a certain number of days or
weeks before a certain other day upon which another act is
to be done, the day upon which the first act is to be done
must be excluded from the computation, and the whole num
ber of days or weeks must intervene before the day fixed
for doing the second act."

This rule is followed in Piitelkow v. Milwaukee, 94 Wis. 651.
See also Chippewa River Land Co. v. J. L. Gates Land Co.,
118 Wis. 345, 357; Pinkerton v. J. L. Gates Land Co., 811
Wis. 514, 524.
Under this rule, where nomination papers must be filed

thirty days prior to the primary, it will be necessary to have
thirty full days intervene between the date of the primary
and the last day upon which nomination papers may be
filed. The September primary is on the first Tuesday in
September (September 5th). The last day upon which
nomination papers may legally be filed is August 5th,
there being thirty full days intervening between August 5th
and September 5th. Nomination papers, under subsec. 4,
above quoted, must not be circulated prior to sixty days
before the date on which such papers may be filed. The
last day upon which such papers may be filed is August 5th.
Sixty days prior to August 5th would fall on June 5th; that
is, there are sixty days intervening between June 5th and
Aug. 5th. But, as the statute prohibits nomination papers
from being circulated sixty days prior to August 5th, no
nomination papers can legally be circulated on June 5th;
they can only be circulated within sixty days prior to August
5th.

The statutory rule of construction under sec. 4971, subd.
(24) is:

"The time within which an act is to be done as provided
in. any statute, when expressed in days, shall be computed
by excluding the first day and including the last, except that
if the last day be Sunday it shall be excluded; and when any
such time is expressed in hours, the whole of Sunday, from
midnight to midnight, shall be excluded."

This rule prescribes the method of computing "the time
within which an act is to be done." Here the act is pro
hibited from being done prior to the period; it must be done
within the period of sixty days. The first day within the
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period would be the 6lii of June, and the first day prior to
said period of sixty days would be the 5lh of June.
I am therefore constrained to hold that the first day upon

which nomination papers may be circulated for the Sep
tember primarj* is June 6th, and the last day upon which
the nomination papers may be filed is August 5th.

Bridges and llighwags—Counly State Aid Committee—
Public Officers—Contracts—A member of the county state
aid committee cannot be employed as an inspector of high
way construction.

June 7, 1916.

F. W. Jenkins,

District Attorneij,

Chippewa Falls, Wisconsin.
I have your request for opinion of the 5th inst. in which

you submit the following questions:

"The road and bridge committee of the county board of
Chippewa county wish lo hire one of their own mernbcrs who
has luid a large special experience in road and liridgc v.ork
to supervise the building of some roads and bridges that the
Wisconsin-Minnesota Light A Power Company are to build
in replacement of roads and bridges to be submerged by their
dam. This, of course, is not committee work and may exceed
the two hundred dollars allowed for committee work.
"First: Has the committee power to allow a supervisor for

this Avork?
"Second: If so, can they select a member of the road and,

bridge committee of the County Board?"

I find no authority in the statutes for the road and bridge
committee of the county board to employ any supervisor
or superintendent of road and bridge work. The only
official which the statutes seem to provide for in this con
nection is the county highway commissioner provided for
under sec. 1317m-6, Stats., and who, it is provided, shall be
elected by the county board.

I am therefore of the opinion that the road and bridge
committee would have no authority to enter into a contract
of emplo^nnent with any person to perfoiTn such super-
visoiy^ or superintending work and bind the county for the
payment of his compensation.
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Answering your second question I think it is clear that
even if the committee had power to employ a supervisor
or superintendent for the work contemplated that the com
mittee could not lawfully employ one of its own members in
such capacity, first, because a public ofTicer has no authority
to employ himself, and second, because a member of the
county board cannot lawfully enter into a contract of em
ployment with the county.

If the construction of the road and bridges in question
is to replace county and state highways and bridges then,
it seems to mc, the roads and bridges so to be constructed
should be regarded as state and county highways and bridges
in contemplation of law, and that the supervision of that
work would be within the scope of the duties and author
ity of the county highway commissioner of your county
under subsec. 3, sec. 1317m-6, Stats.

Intoxicating Liquors—License The license fee in a
town having an incorporated village on its boundary line,
so thai said village Is in two towns, is two hundred dollars.

June 7, 1916.

C. A. Markham,

District Attorney,

Beaver Dam, Wisconsin.
In your communication of the 5th inst. you say:

"A certain town in this county borders upon an adjoining
county. An incorporated village is located upon the boundary
line bkween said town and such adjoining county, and that
portion of the village within the boundaries of said town
contains a population of 689, according to the 1910 census."

You ask whether, under subsec. 2, sec. 1548, the license
fee for the sale of intoxicating liquor in the town mentioned
should be $100 or .^200?

Subsec. 2, sec. 1548, provides:

"The sum to be paid for such license ♦ * * shall be, in
towns having within their boundaries no city or village,
incorporated or unincorporated, with a population of five
hundred or more, one hundred dollars, and in all cities and



470 Opinions of the Attorney-General

villages and other towns, two hundred dollars, except lor
registered pharmacists as in this chapter provided."

It cannot be said that the town in cpiestion does not
have within its boundaries a village incorporated or unin
corporated. There is certainly quite a village in the town
even though all the village is not located within the town.
In order that the license fee be fixed at one hundred dollars,
it must appear, according to the provision above quoted,
that there is nothing in the nature of a village within the
boundaries of the town.

I am quite clear that the license fee in the town mentioned
should be two hundred dollars.

J^ublic, Heallh—Physicians and Surgeons—Osteopaths—
Osteopaths cannot practice obstetrics.

June 8,. 1916.

Dr. J. M. Dodd, Secretary,
State Board of Medical Examiners,

Ashland, Wisconsin.

I have your request for opinion under date of the fith inst.,
in which you ask, in effect, whether one licensed to practice
osteopathy in this state may legally jiractice obstetrics.
Our statutes provide, and have for some time provided,

for the licensing of practitioners of medicine, surgery or
osteopathy, in sec. 1435a, Stats. This section as amended
by ch. 438 and ch. 595, I.aws of 1915, provides also that li
censed osteopaths may, upon passing the examination by
the state board of medical examiners in surgery, be licensed
to practice osteopathy, and surgery. This and prior statutes
(cf. sec. 3, ch. 426, Laws of 1903) clearly distinguish between
the professions of physician, surgeon and osteopath, and
manifest a clear legislative intent that a license to practice
osteopathy is authority to the holder thereof to practice
only that method or system of healing. This question was
passed upon in an opinion by former Attorney General
Gilbert to a member of your board under date of November
28, 1908, published in Opinions of Attorney General for 1910,
page 745, wherein it was held that a license to practice oste-
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opathy permits the practice of osteopathy only and does not
include the practice of medicine or surgery. Of course an
osteopath may now, under sec. 1435a, as amended, by
passing the prescribed examination in surger>% be licensed
as an osteopath and surgeon. But I understand your inquiry
to deal only with the question whether a persoh licensed as
an osteopath, merely, may practice obstetrics.

Osteopathy is comparatively a new science or practice
and not, perhaps, susceptible of precise definition. I think,
however, that we must adopt, in arriving at legislative
intent, such definitions as are and have been current and
as reflect the common acceptation of the meaning of the
term, as presumably intended by the legislature. I find that
the Americana, in an article by Dr. Littlejohn, president
and professor of the American College of Osteopathic Medi
cine and Surgery, defines osteopathy as:

"A method of treating disease without drugs, which relies
on the intrinsic powers and provisions of the body, when
these are made free to act according to their specific consti
tution, by means of the mechanical engineering of the body
in its affected parts, and their restoration to the normal
condition, relation and action."

In Little v. 5/a/e, 60 Neb. 749, the court said that the

practice of osteopathy consists principally in rubbing,
pulling and kneading with the hands and fingers certain
portions of the body, and flexing and manipulating the limbs
of those afflicted with disease, the object of such treatment
being to remove the cause or causes of trouble.
The court, in Parks v. State, 159 Ind. 211, adopted a

definition of osteopathy substantially the same as the
definition of Dr. Littlejohn, above quoted.
This is substantially the definition which the courts have,

in most cases, adopted and applied. See Wharton & Stille's
Medical Jurisprudence, Vol. 3, § 457, and cases there cited.
This, in substance and effect, is equivalent to Webster's

definition of osteopathy as:

"A system of treatment based on the theory that diseases
are chiefly due to deranged mechanism of the bones, nerves,
blood vessels, and other tissues, and can be remedied by
manipulation of these parts."

From the foregoing I gather that, primarily, osteopathy
is a method or system of treating disease, and, second, a
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method of treatment based upon and guided by the theory
that disease is caused by physical derangement or mal
adjustment of bones, nerves, blood vessels, tissues, and the
like, and, third, a treatment or method which consists of the

manual readjustment and manipulation of the parts affected
so as to restore normal function.

The question is whether such a science, method or practice
includes and was supposed by the legislature to include
the practice of obstetrics. Webster defines obstetrics as:

"Science of midwifery; art of assisting women in parturi
tion; the management of pregnancy and labor."

The Americana says that obstetrics is:

"That department of medical practice which deals with
the care and treatment of women during and after pregnancy
and child birth, and with the care of the child when born.
It is one of the most important branches of medicine."

Wharton & Stifle's Medical Jurisprudence, Vol. 3, §455,
states:

"The practice of mid-wifery, however, is an important
department of medicine, and is included, unless expressly
excepted, in provisions regulating the practice of medicine."
Citing People v. Arendl, (50 111. App. 89; Slale ». Welch, 129
N.C. 579, 40 S. C. 120.

Under the principle of these cases one not licensed to
practice medicine would clearly not be authorized to prac
tice obstetrics.

Our statutes now provide for the examination, licensing
and registration of midwives. Sees. 1436/-12 to 1436/-24,
inclusive. The statutes, nevertheless, exclude persons li
censed to practice midwifery from the performance of many
acts and things which have doubtless come to be regarded,,
from the medical and surgical standpoint, as constituting
a part, if not a major part, of the practice of obstetrics.
Thus sec. 143C/-20 reads:

"Persons securing the certificates of registration provided
for in sections M35/-12 to 1435/-24, inclusive, shall be per
mitted to practice midwifery within this state, but such
practice does not include at any childbirth the use of any
instrument, except instruments necessary to sever the
umbilical cord, nor the assisting of childbirth by any arti
ficial, forcible or mechanical means, nor the performance
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of any version nor the removal of adherent placenta, nor
the administering, prescribing, advising or employing in
childbirth of any drug, herb, or medicine other than disin
fectant and ergot after redelivery of the placenta."

The statutes relating to the practice of medicine, surgery,
osteopathy, midwifery, and the like, should doubtless be
regarded as in pari materia and construed together. I
think that the prohibition contained in sec. 143,6/-20, above
quoted, is expressive of a plain legislative intent and con
ception that the things therein prohibited to be done by a
midwife come within the scope of medicine or surgery, or
both, and that the practice thereof should be and is intended
to be prohibited to all persons except duly licensed phy
sicians and surgeons.

It seems to me, moreover, that the practice of obstetrics
is not within the generally accepted definitions of oste-
opatiiy as above referred to, as a treatment of disease upon the
principles and by the methods which constitute ostcopathic
treatment. I therefore reach the conclusion that a license to

practice osteopathy under the laws of this state does not
include authority to practice obstetrics.

Public OJJiccrs—Sheriff—Counlics—Charitable and Penal
Irislilulions—The county is not liable for sherilT's fees for
returning an escaped patient to the insane asylum.

June 8, 191(3.
E. P. Gorman,

Districl Allorncij,
Wausau, Wisconsin.

I have your letter of the 5th inst. which reads as follows:

"A question has arisen in this county concerning the
liability of the county for a sheriff's bill in returning a paroled
inmate of the Northern Hospital for the insane to Oshkosli.
Would you kindly let me know whether or not the county is
liable for said bill, or whether the state is liable?"

After fixing the fees of the county judge and of the exam
ining physicians in insanity cases, sec. 585rf reads in part as
follows:

"All expense of the proceedings, from the presentation of
the application to the actual commitment or discharge of
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the alleged insane person, ̂ vhcLhc^ such person is a rcsidenl
or nonresident oi" the county in which the proceedings are
had, shall be allowed and paid by the county from which
such person is committed, in the same manner as the expense
of a criminal pi'osecution in a justice's court arc allowed and
paid."

Sec. 588 reads, in part, as follows;

"All insane persons, residents of this state, who may be
admitted into said hospitals shall be maintained therein at
the expense of the state: but the county in which such
patient resided before being brought to the liospital shall
pay for all necessary clothing, when not otherwise supplied,
and one dollar and sevcnLy-(ivc cents per week for the pa
tient's support."

vSec. 587c reads in ])art as follows:

"The superintendents of the state and northern hospitals
for the insane and the Milwaukee county hospital for the
insane may permit any inmate in his hospital to go at large
on parole, if in his opinion it is safe and proper to do so.
Whenever within two years after granting such parole it
iiecomes unsafe or improper to allow such persons to remain
longer at large, the superintendent shall require his return to
the hospital, unle.ss before such reciuircment is made, such
person shall have been adjudged sane bv competent author
ity."

Sec. b02 lixcs the fees of the sherilT and of witnesses for

services performed under the chapter relating to state hos
pitals for .the insane.
An insane person on parole remains in the legal custody

and control of the superintendent of the hospital to which he
has been committed, and is at all times subject to be taken
back into actual custody upon the order or request of said
superintendent. The original commitment is the authority
under which the superintendent, or any of his agents, duly
authorized thereto, may retake and recommit such paroled
person. The statute does not make any provision for a
further proceeding before the county court. Neither is
the sheriff of the county from which such paroled person
was originally committed, nor the sherifl" of any county,
expressly authorized to take into his custody an insane
person whose parole has been revoked by the superintend
ent of the hospital, and no fee is fixed or allowed to a sherilT
therefor.
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Sees. 585flf and 588 above quoted, in a general way, fix
the respective liabilities of the state and county in con
nection with the commitment of insane persons to a state
hospital. After a commitment is made according to law,
all responsibility of the county from which the patient was
originally committed ceases, except that under sec. 588 it
must contribute one dollar and seventy-five cents per week
to the patient's support.

After the commitment, the state assumes to take care of,
maintain and support said patient at its own expense.
Should the superintendent of the hospital, in his dis

cretion, permit an inmate thereof to go at large on parole,
and it thereafter becomes unsafe or improper to allow such
person to longer remain at large, and the superintendent
should require the patient's return to the hospital, it is his
duty to recall or retake the patient into his custody. He
may do so by force, and is, under the commitment issued to
him, protected in so doing. So are all persons whom he
may authorize or appoint as his agents to perform such
duty. Should the superintendent perform the service in
person, he could not make a charge therefor against the
county from which the patient was committed; neither can
he expect the said county to pay for the services performed
by any appointee or agent whom he may authorize to per
form said service in his stead.

As stated, I find no statute which makes it the duty of
the sheriff of the county from which an insane person was
originally committed to a hospital to return such a person
to said hospital in case he has been paroled and his parole
has been revoked. Neither do I find any statute which
allows to the sheriff a fee for such a service, if by him per
formed.

It is well settled that public officers are only entitled to
the fees allowed or fixed by law. When no fees are so
established, an officer serves without pay. Cutts v. Rock
Gouniy, 58 Wis. 641; Parsons v. Waukesha County, 83
Wis. 288; McComber v. Waukesha County, 91 Wis. 442;
Quaw V. Paff, 96 Wis. 589.

It is therefore my opinion that your county is not liable
to the sheriff on the bill for services mentioned in your
letter. Whether the superintendent of the hospital or
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Lhe stale is liable Lo the sherilT—not in his ofTicial capacity
but as a private person—for the value of the services ren
dered, cannot be determined from the facts stated. Further
more, that question is not properly before me for a decision.

Banks and Banking—Three-fourths of tiie incorporators
of a mutual savings bank must reside in the county where
the bank is located. The remaining one-fourth may reside
anywhere.

Other members must reside in the same or adjoining
counties.

June 8, 1916.
IIoN. A. E. Kuolt,

Commissioner of Banking.
I have your request for opinion under dale of the 8th

inst., in which you refer to sees. 2024-56 and 2024-57, Stats.,
and asked to be advised whether, in my opinion, all the
Incorporators of a mutual savings bank must be residents
of the county in which the bank is located, or an adjoining
county.

Sees. 2024-56 and 2024-57 read as follows:

"Section 2024-56. Any number of persons, not less than
twenty, nor more than fifty, may associate for the purjiose
of organizing a mutual savings bank to receive on deposit
the savings of laborers, mechanics, farmers, servants, minors
and others; and to loan the same for the benefit of such
depositors; three-fourths of such number of persons or
corporators shall reside in the county where tiie proposed
bank is to be located."

"Section 2021-57. Every such bank may, at any annual
meeting by a majority of at least two-thirds of those prc.senl,
elect by ballot any citizen of the county wherein the ])ank is
located, or of any adjoining county, to be a member thereof.
Any member failing to attend the annual meeting for two
successive years, such nonatlendance may be deemed
equivalent to a resignation and his place may be lilled in the
usual manner. The corporators may fill vacancies and add
to their number from time to time as they may desire."

I think it is quite plain from the language of .sec. 2024-56
that that section deals only with Lhe original incorporation
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or organization of a mutual savings bank and imposes the
residence qualification upon persons who may be "corpor
ators" of such an institution Lhat three-fourths of them "shall

reside in the county where the proposed bank is to bC'lo
cated" only upon the original corporators.

Sec. 2024-57, on the other hand, deals with the election
of additional members by the existing members of the cor
poration after the bank is organized. This section makes
eligible to such election only persons who are citizens "of
the county wherein the bank is located, or of an adjoining
county." The word "adjoining" is obviously used here in
its ordinary sense as joined to or contiguous. Counties arc
adjoining if they touch each other so that they have to some
extent or for some distance a common boundary. Mil
waukee county and Kenosha county are not adjoining
counties in any sense.
The residence qualification prescribed in sec. 2024-56

being expressly limited, however, to only three-foui'tiis of
the original corporators, there is no residence qualification
or requirement imposed as to the remaining fourth of the
original corporators who, I take it, may reside anywhere
either within or without the state and still be qualified
members of such an institution precisely as in the case of
nonresident incorporators of a domestic corporation having
among its incorporators the requisite number of persons
resident in the state.

Otherwise stated, these statutes require, first, as to orig
inal corporators that three-fourths of them shall reside in
the county where the bank is to be located and one-fourtii
of them may reside elsewhere without restriction as to
place of residence; second, as to additional members elected
after the institution is organized, such additional members
are re(iuircd to be, in every case, a resident eitlier of the
county in which the bank is located or of an adjoining
coun Lv.
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Education—Criminal Law—Truancy—^The fact that the
mother refuses to permit a child to attend school is no
defense in a prosecution against the father for refusing to
send the child to school.

June 8, 191G.

C. A. Markham,
District Attorneyy

Beaver Dam, Wisconsin.
Your letter of recent date reads as follows:

"The father and mother of a child between the years of
eight and fourteen, living in this city, have for some lime
neglected and refused to send the child to any scliool. The
mother claims that she is personally giving the child instruc
tions equivalent to that given in the public schools for a child
of similar age.
"The question arises as to whether or not such private

instructions given by the mother at home would exempt the
l)arents from liability for punishment under that portion of
sec. 'UDa which provides:
" 'Instruction during the required period elsewhere than at

school by a teacher or instructor selected by the person
having control of such child shall be equivalent to school
attendance, providing that such instruction received else
where than in school be at least substantially equivalent
to instruction given to children of like ages in the public,
parochial or private schools in the places where they reside.'
"In other words, would such private teaching exempt the

parents from penalties under said section? In a case of this
kind where the child has both a father and a mother living
and the father wants the cbJld to go to school but the mother
is the one who refuses to Id the child go, which one of the
jjarents should be prosecuted or should both be prosecuted?"

By sec. 3964 the father of a minor is entitled not only to
the custody of the person and estate of the minor but also
to the care of the child's education. In case the father is

not living, then the mother is entitled to such rights in her
child.

Under the facts stated it is clear that the father has the

legal control and custody of the child in question and that
he cannot escape the duty he owes to the child and to the
state by representing that the mother refuses to permit the
child to attend school.

Sec. 439a is a rather drastic statute, and the state has a
riglit to demand strict compliance therewith on behalf of
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any person having under his control a child answering the
description given therein. A father, in order to escape the
penalties therein provided, must be able to prove that his
child comes within the exceptions and exemptions of said
section.

It is my opinion, under the facts stated, that the father
mentioned in your letter cannot show that his child is receiv
ing instruction during the required period by a teacher or in
structor and that the instruction given is equivalent to
school attendance and that such instruction is substantially
equivalent to instruction given to children of like age in the
public, parochial or private schools in your city. It seems
to me that the statute is being violated by the father, but,
^f course, a jury may take the opposite view.

Automobiles—Dealer's License—Dealers not required to
supply drivers with distinguishing numbers.

June 8, 1916.

W. C. Zabel,
District Attorney^

Milwaukee, Wisconsin.
In your letter of June 2nd you call attention to subsec. 7,

sec. 1636-48, Stats., which provides:

"Every individual operalihg any automobile, motorcycle
or other motor vehicle, belonging to any such manufacturer
upon any public street, highway or other public place, shall
have assigned to him by such manufacturer a distinguishing
number or letter which distinguishing number or letter,
together with the name of the person to whom it is assigned,
shall be registered in the office of the clerk of the city, town
or village in which the establishment of such manufacturer
is situated.
"Whenever such vehicle is operated upon any street,

highway, or public place, it shall bear such number which
shall designate the individual operating it."

You ask whether or not the word "dealer" may be read
into this subsection^ or if it must be construed so as to
eliminate dealers and solely limit it to manufacturers.

Subsec. 7 was created by ch. 521, Laws of 1911, and has
remained unchanged since its first enactment. This chapter
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was originally introduced in the assembly as Bill No. 502A,
and as so introduced specifically included dealers as well as
manufacturers. May 12, 1911, amendment lA was ofTercd
in the assembly, striking out the words "and dealers" in the
title and the words "or dealer" wherever the same occurred

in the body of the act. This amendment Avas rejected and
the bill as orginally introduced was passed in the assembly
.June 8, 1911. June 13, 1911, a precisely similar amend
ment was introduced in the senate and adopted and as so
amended the bill was concurred in. June 2()tii tlic assembly
nonconcurred in the senate amendment and asked for a

"committee on conference," appointing members of such
committee. June 23rd the senate adopted a motion to
adhere to its position but appointed members of such com
mittee on conference. June 24 th the committee reported
to the assembly, recommending that that body recede from
its position on the amendment. On June 27th the com
mittee's report was adopted and the amendment concurred
in.

In view of this legislative history there would seem to me
to be no opportunity for reading into this subsection the
word "dealer."

Very clearly it was not the intent of the legislature to
have dealers covered by the provisions of this subsection.

Bridges and Highways—Municipal Corporations—Villages
■—Villages have authority to pay for oiling state aid highways
out of general fund.

June 9, 191(i.
C. A. Markiiam,

District Attorney,
Beaver Dam, Wisconsin.

I have yours of the 25th ult. requesting my opinion on the
following propositions:

"1. Does the provision of sec. 1317/n-7, subsec. 9, Stats.
1915, 'that all incorporated villages shall adequately main
tain all state higlnvays within their corporate limits,' author
ize the village to oil said state highway within the said corpor
ate limits at the expense of the village, from general taxes or
general highway or poll taxes (sees. 912 and 914a), or must
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the taxes for oiling such state highway within the village be
collected in the manner provided in sees. 925d or 925d-l.
Stats. 1915?
"2. Atay a village incorporated under the general laws of

this state lawfully expend ])o]l taxes or highway taxes raised
pursuant to sees. 912 and 914a, Stats. 1915, for sprinkling or
oiling the streets of said village (provided said streets ̂are
not part of a state highway), or must the money expended
for such sprinkling or oiling be raised as provided in sec.
925d or sec. 925c/-l, Stats. 1915?"

Sees. 1317m-l to 1317/»-24 relate to the improvement of
public roads in this state under the supervision of tiie state
highway commissioners.

Sec. 1317/n-7, subsec. 9, reads as follows:

"All state highways heretofore or hereafter constructed
under the provisions of sections 1317m-l to 1317m-15, in
clusive, of the statutes, shall be maintained at the expense
of the county in which they lie, and the county board shall
make adequate provision therefor, provided, that all in
corporated villages shall adequately maintain all state high
ways within their corporate limits."

Sec. 911 relates to the collection of poll taxes in villages.
Sec. 912 reads in part as follows:

"Such money when collected shall be expended in im
proving the streets, making and improving sidewalks and
crosswalks and setting out shade and ornamental trees in
such village; and if such poll tax shall, in the opinion of the
board, be insufTicicnt for such purposes they shall determine
what additional amount may be suiricicnt therefor, not ex
ceeding seven mills nor less than one mill on the dollar of the
assessed valuation of property in said village, in addition to
the highway tax provided for in section 08 of this act [section
914a], and the amount fixed shall be levied, certified and
collected as provided in these statutes. All money so col
lected shall be paid to the village treasurer and expended
under the direction of the board of trustees."

Sec. 925f/ provides how a majority of the foot frontage of
any street in an incorporated village may, by petition pre
sented to the village clerk, secure action by the board to
have said street, or part of street, sprinkled or oiled at the
expense of the abutting lot owners in the manner prescribed
in sec. 908n.

Sec. 925rf-l authorizes the village board, upon compliance
with all the conditions therein prescribed, to order any street

16—16
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or portion of a street sprinkled or oiled without the petition
mentioned in sec. 925(/, and assesses the cost of such sprink
ling and oiling to the abutting property owners.

Sec. 959m-l provides:

"The common council of all cities of the second, third and
fourth class and the board of trustees of any incorporated
village, whether operating under special or general charter,
ma>C by resolution or ordinance, direct tluiL the streets or
any certain streets, or portions of streets shall be Hushed,
watered or sprinkled with water, oil or solution in whole or
in part, during the current year, and that such Hushing and
sprinkling and the cleaning "of streets and such other public
work as may be determined upon, shall be performed by the
city or village under the direction of the board of public
works, or such person or body performing the duties of such
boai'd."

This section was enacted by ch. 253, Laws of 1907. It
was further provided in that chapter:
"Whenever any such public work is performed by the city

as hereinbefore provided the cost thereof shall be paid lor
in the same manner as such work would have ])een paid for
had it been performed by any person contracting with the
city, and the power to le\->' special assessments to defray the
cost and expense thereof shall be the same as now provided
for by special or general charter and all rules governing the
assessment and collection thereof shall apply."

The provision last quoted will be found as sec. 959/72-3 of
the present statutes. Except as above quoted no provision
was made in the law for the payment of the expense of sprink
ling or oiling the streets and, as you will note, the provision
quoted relates only to the payment of such expense by cities.
The only conclusion is that it was the intention of the legis
lature, by the enactment of this law, to permit villages to
pay the expense of oiling or sprinkling streets out of the
general fund of the village.
There are, however, otlier considerations which prompt

me to the conclusion that under existing law any village
may oil its macadam streets, whether constructed by state
aid or othenvise and charge the expense thereof to the
general fund of the village.

It has come to be well recognized that the very best
method of preserving a macadam road is to treat it with
oil. The highway commission strongly recommends that all
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macadam roads, whether built in cities, villages or country'-
districts, shall be periodically sprinkled with oil i'or the
purpose of promoting the longevity of the road.
In my opinion it is not necessary to seek express statutory'

power to enable a village to do anything consistent with
good business practices to preserve their macadam streets.
A village has plenary power over its streets. It is a duty
expressly laid upon it to keep them in repair. There are many
things which a municipality may do without express stat
utory power, and, in my opinion, the oiling of streets for
the purpose of their prescrvalion is one of them.

I may say, further, that in my opinion the express statu
tory provisions hereinbefore referred to, providing for the
sprinkling or oiling of streets and the assessment of the
expense thereof to abutting property, was not necessary in
order to give the village power to either sprinkle or oil the
streets, but that it was necessary in order to give the village
power to assess the expense of such sprinkling and oiling
to abutting property. They possess the power to sprinkle or
oil the streets from the mere fact that they are villages. If,
however, they want to assess the expense thereof to abutting
property owners, then the statutory provisions referred to
are necessary in order to confer such power upon them.

I am quite clearly of the opinion that villages may oil state
highways within their corporate limits and charge the ex
pense thereof to the general fund of the village. It follows
that any moneys properly in the general fund, whether de
rived by general taxation from the levy of poll taxes or any
other source, may properly be devoted to such purpose.
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Intoxicating Liquors—Posted Persons—In a prosecution
for selling liquor to a posted person, it is necessary to prove
that the accused had notice that the sale of liquor to such
person had been prohibited.

June 9, 1916.

C. J. Smith,
District Attorney,

Viroqua, Wisconsin.
I have your communication of the 8th inst. in which you

call attention to sees. 1554, 1555, 1556 and 1556rt, Stats.,

which provide for prohibiting the sale of liquor to certain
classes of individuals.

You ask how the notice provided by sec. 1554 is to be given,
whether the city records import notices to every one; whether
every one is liable who furnishes liquor to such posted indi
vidual; whether the city council has the right to post these
notices up in public places; and whether it is a defense to
plead want of notice in case of a prosecution?
We have had frequent occasion in this office to realize that

this statute is very incomplete. It has been held here that
in order to convict a person of selling liquor to a posted person
it is absolutely necessary to prove that the accused had notice
of the fact that the sale of liquor had been prohibited to
such person and that, in the absence of such proof, a prosecu
tion cannot be sustained.

While in the case of saloon keepers it is usual to .serve
personal notice on them, it is thought that if any kind of
proof could be produced convicting the defendant of knowl
edge of the fact that the person to whom the liquor was sold
had been placed upon the so-called blacklist, it would be sufTi-
cient to satisfy the requirements of the. statute, even in the
absence of proof tliat notice had been personally served upon
him. I do not think that the city records would import such
notice in the absence of proof that the person furnishing
the liquor had actual notice of the status of the prohil)ited
person.

This matter has very recently been passed upon by Judge
O'Neill, in which he adopted and applied these rules, and I
can do no better than to enclose you a copy of his opinion.
You will note that in the opinion he refers to the rulings of
this department and gives the same judicial approval. This
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comes the nearest to being judicial authority upon the
question you propound that I know of and, it seems to me,
correctly states the law upon the question.

Bridges and Highways—Municipal Corporations—Counties
—State aid highways constructed in villages are to be main
tained by the village, but same in cities to be maintained by
county.

June 12, 1916.

Wisconsin Highway Commission.

I have your request for opinion under date of the 9th inst.,
in which you call attention to changes made by the 1913
and 1915 legislatures in the State Aid Highway Law, and
ask to be advised in reply to the following questions:

1. Whether a village is liable, under the provisions of
subsec. 9, sec. 1317/n-7, Stats., in its present fomi, for the
future maintenance of streets or highways constructed in
such village during 1914 and 1915 as a part of the system of
prospective state highways and accepted as such, or whether
the county is liable for the future maintenance of such
streets or higliAvays as in the case of other state aid highways.

2. Whether fourth class cities with a population of five
thousand or less, which have likewise constructed streets
or highways in 1914 and 1915, under the provisions of the
State Aid Law, are liable for the future maintenance thereof,
or whether such streets or highways in such cities arc 1 be
maintained by the county.
By chs. 502, 668 and 776, Laws of 1913, the State Aid

Highway Law, sees. 1317/77-1 to 1317/77-16, was amended
to make state and county aid available for the construction
of highways under and in accordance with tlie provisions of
that law in villages and in fourth class cities having a popu
lation of five thousand or less.

Under the provisions of subsec. 9, sec. 1317/n-7, Stats.,
prior to its amendment by the 1915 legislature, it was pro
vided that all state aid highways constructed and accepted
as a part of the system of state highways should thereafter
be maintained by the counties in which, they are situated
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respectively, and that the counties should make adequate
provision therefor.
When the State Aid Law was amended by the chapters of

the Laws of 1913, above referred to, to provide state and
county aid for the construction of I'oads and streets on the
system of state highways in villages and fourth class cities,
it is doubtless contemplated that roads and streets so con
structed should, when constructed, come under the general
provisions of subsec. 9, sec. 1317/U-7, and be maintained
thenceforth by the county, and such was doubtless the effect
of the law.

By ch. 333, Laws of 1915, subsec. 1, sec. 1317/U-4 was
amended, subsec. la, sec. 1317/U-5 was repealed, and subsec.
9, sec. 1317m-7 was amended. The effect of the amendment
of subsec. 1, sec. 1317m-4 and the repeal of subsec. la, sec.
1317/n-5, Avas to strike out of the statutes those provisions
inserted in 1913 authorizing state or county aid for the
construction of streets or highways on the system of pros
pective state highways in cities.
The provision for the application of the State Aid Law to

such streets and higliways in villages, however, was allowed
to stand in subsec. 1, sec. 1317m-4, and subsec. 7 of the same
section was renumbered as subsec. 5 thereof and continued in
effect, providing:

"Any incorporated village shall have all the rights and
privileges conferred upon townsby sections 1317m-l to section
1317/n-15 of the statutes, inclusive, and the powers and du
ties therein assigned to towns, town boards of supervisors,
and town chairmen, clerks, and treasureis arc hereby ex
tended to villages, village boards, and village presidents,
clerks, and treasurers."

Subsec. 9, sec. 1317m-7 was amended by ch. 533, Laws of
1915, to read as follows:

"All state highways heretofore or hereafter constructed
under the provisions of sections 1317/u-l to 1317/U-15, in
clusive, of the statutes, shall be maintained at the expense
of the county in which they lie, and the county board shall
make adequate provision therefor, provided, thai all incor
porated villages shall adequaleh/ maintain all slate highwaijs
within their corporate limits.'''

This subsection is the provision of the State Aid Highway
Law specifically and expressly providing for the future
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maintenance of all state highways consLrucLed pursuant to
ils provisions, and prior to Ihc enactment of eh. 533, Laws
of 1915, imposed the burden of the maintenance of such
highways upon the counties. The addition of the iiroviso by
that enactment plainly expressed the legislative determina
tion that state aid highways in villages should thereafter be
maintained by the villages in which they are situated. The
language of the proviso hardly admits of construction. If
it did, there is no reason to infer that it was the intention of
the legislature to deal with state aid highways in villages as
of two classes—those constructed therein in 1914 and 1915
up to the passage of ch. 533, Laws of 1915, and those there-
aher constructed.
The suggestion which you say has been made that the law

might be construed to impose the cost of maintenance of
such highways upon villages only in the case of highways
constructed tiierein subsequent to the passage of this act
seems to me untenable. The language does not in any manner
suggest that the legislature, in imposing the cost of mainte
nance of state aid highways in villages upon the villages,
intended to except such highways constructed therein
between the last two sessions of the legislature. Of course,
the law provided for no state aid highways in villages prior
to its amendment in 1913. I am, therefore, of the opinion
that the cost of all future maintenance of state aid highways
must, under the provisions of subsec. 9, sec. 1317/n-7, Stats.,
as amended, be borne by the village in which such highway
is situated.

With repcct to the future maintenance of state aid high
ways or streets in fourth class cities of five thousand popula
tion or less, constructed during the period when the construc
tion thereof was authorized under the legislation of 1913,
it seems to me that the language of the law is equally plain.
While the legislature of 1915, by the several amendments
above referred to, discontinued state aid for highways or
streets in such cities, it made no change in the existing law
with respect to the maintenance thereof. This, in my opinion,
left the status of state aid highways theretofore constructed
in such cities, with respect to their future maintenance,
unchanged and unaffected.
In my opinion, therefore, such state aid highways which

were so constructed in such cities and accepted as a part of
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the system of state highways under the provisions of the
State Aid Highway Law are required by the provisions of
subsec. 9, sec. 1317/r?-7, in its present form, to be maintained
by and at the expense of the county in which they lie.

Insurance—Wills—Whether the proceeds of an insurance
policy may be devised by will discussed.

June 12. 1916.
William T. Kelsey,

Attorney at Law,
Madison, Wisconsin.

I have your letter of May 12, 1916, LransmitLing a copy
of the will of J. Stephens Tripp, late of Prairie du Sac, Sauk
county, and also an insurance policy upon the life of Mr.
Tripp.
The university o^ Wisconsin is the residuary legatee and

the chief beneficiary under the will of Mr. Tripp, and con
sequently is interested in llie disposition of the proceeds of
said insurance policy.
You state that Fannie W. Tripp, his wife, died in 1865,

some fifty years before the testator, who kept this policy in his
possession and continued to pay premiums until his death,
and that the executor of the estate, for whom you act, has the
receipts for those premiums; that the testator is survived by
a brother and two sisters, who are his sole heirs and claim
the amount due under the policy; that the insurance com
pany contends that the policy is payable to those heirs and
accordingly refuses to pay the same to the executor. You
further state that it is the rule in Wisconsin "that a testator
can dispose of a policy of this nature by specific bequest.
The question seems to be whether a general residuary clause
will carrj' the policy." You refer me to Armstrong v. Blan-
chardy 150 Wis. 31, and wish to know whether I advise a suit
upon this policy.

It is unquestionably the general rule in Wisconsin that a
person who procures a policy of insurance upon his life may
assign said policy or dispose of the same by his will. Clark v.
Durand, 12 Wis. 223; Foster v. Gile, 50 Wis. 603; Estate of
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Breitung, 78 Wis. 33; Armslrong v. Blanchard, 150Wis.31;
Boehmer v. KaUc, 155 Wis. 156.
Each of these cases, and in fact all the Wisconsin cases

upon the subject, arose upon policies which had been taken
out by the person whose life was insured, and, in some of
them, the beneficiary was the wife of such person and it was
repeatedly and constantly contended that a policy in favor
of a married woman, in view of statutory provisions upon
the subject, was not subject to the control or disposition of
the person whose life was ihsured, but the court repeatedly
held that the ri^ht to surrender, the policy or assign it or
dispose thereof was not prohibited by the statute.

"We have already stated that, according to the estab
lished rule of this court, where one person procures a policy
on his own life for the benefit of another and pays the premiums
thereon, he may dispose of the insurance money by will or
otherwise to the exclusion of the beneficiary named in the
policy. Now it is said that this doctrine is opposed to the
great weight of authority, and we are urged to change our
decision on the subject so as to bring it in harmony with the
decisions elsewhere. In answer to this suggestion we observe
that we feel bound to adhere to the rule which has been so
long established in this state. If that rule is found not to be
salutary or wise, it is within the power of the legislature to
change it, and it is much better that the change come that
way than that this court depart from a rule which has so
long been acted upon." Estate of Breitung, 78 Wis. 33, 35.

The legislature took the hint. The Breitung Case was
decided November, 1890. The legislature which convened
the following January changed the rule.
Ch. 376, Laws of 1891, amended the married women's

act so as to provide that the policy of insurance on the life
of another, made payable or assigned to a married woman,
should be her sole and separate property and inured to her
use and benefit and of her children "free from the control,
disposition or claims of her husband and of the person effect
ing or assigning such insurance and from the claims of their
respective creditors * * *. The provisions of this section
[2347] shall apply to all insurance on lives effected before
the passage of these statutes." This amendment would
elYectively dispose of the question you have in mind in favor
of the heirs, provided the last quoted sentence is valid.
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However, this provision was declared to be in violation of
vested rights, and hence invalid, in Bochmcr u. Kalk, supra.
But, as already stated, the person whose life was insured

was a party to the insurance contract. That fact is not
present in this case as I read the policy, and this unusual
feature introduces a new question of law;
On August 20, 1861, the Mutual Life Insurance Company

of Wisconsin issued its policy No. 1203, which policy states
that the company

"in consideration of representation made to thern in the
application for this policy; and of the sum of fifty dollars
and forty-six cents to them in hand paid by Imnnie W. Tripp,
wife of J. Stephens Tripp, of Sank City, lawyer, and of the
annual premium of (ifty dollars and forty-six cents to be
paid * * * during the continuance of this policy DO ASSURh;;
the life of J. Stephens Tripp * * * for the sole use of the said
Lannie W. Tripp, his wife, in the amount of two thousand
dollars for the term of his natural life. And the said com
pany do hereby PROMISE AND AGRElii to and with the
said assured, well and truly to pay, or cause to be paid, the
said sum assured, to the said assured, her executors, admin
istrators or assigns, in ninety days after due notice and proof
of interest, (if assigned or held as security), and of the death
of the said J. Stephens Tripp, and in ease of the death of the
said Fannie W. Tripp before the decease of the said J.
Stephens Tripp the amount of said insurance shall be pay
able to the heirs at law of the said J. Stephens Tripp."

The policy is accepted by the assured upon the conditions
that if said J. Stephens Tripp should, without the consent
of the company, pass beyond specified limits or engage in
certain enumerated occupations, "then this policy shall be
null, void and of no elTect."

"And it is also understood and agreed, by the within
assured to be the true-intent and meaning hereof, that if the
declaration made by or for the said Eannie W. Tripp in the
application for this policy * * * shall be found in any respect
untrue, then, and in such case, this policy shall be null and
void; or in case the said Fannie W. Tripp shall not pay the
said annual premium on or before the day hereinbefore
mentioned for the payment thereof, then, and in every such
case, the said company shall not be liable. * * * and this
policy shall cease and determine."

It appears then, from the face of this policy, that Mr.
Tripp had no part in it. It is not his contract. Fannie W.
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Tripp is the assured though the insurance is upon his life and
he may be called the insured. She had an insurable interest in
his life and was authorized by statute to effect insurance
thereon.

Sec. 5, ch. 95, Stats. 1858, was the law on the subject
when this policy was written, and reads as follows:

"Any policy of insurance made by any insurance company
on the life of any person, expressed to be for the benefit of a
married woman, whellicr the same be elTccted by such mar
ried woman or by her husband or by any oilier per.son in her
behalf shall inure to her sole and separate use and benefit,
and that of her children, if any, independently of her hus
band and of his creditors and representalivcs and also in
dependently of any other peison cITeeting the same in her
behalf, his creditors and representatives, and, in case of the
death of the husband of such married woman, such policy
and the benefit thereof, shall not go to his executors or admin
istrators, but shall belong to such married woman and shall
be for her sole use and behoof and that of her children."

It would seem that this was a tolerably clear expression
of a legislative intention to take from the person whose life
was insured for the benefit of a married woman the right
or power to dispose.of said policy either by sale or by will.
In many of the decided cases in our supreme court upon this
question the beneficiary was not a married woman and con
sequently the effect of sec. 5, above quoted, upon the power
of disposition of a policy obtained by a person for a married
woman was not involved. That feature, however, was in the
case of Boehmer v. Kalk, supra, and the court there decided,
notwithstanding the fact that Boehmer took out a policy
in 1858 "for the sole use and benefit of Clara Boehmer, his

wife, and their children," that he had the right and power
to assign such policy. When the Boehmer policy was issued,
ch. 182, Laws of 1862, had been added to the subject of
insurance in favor of married women. That chapter affected
policies which married women had caused to be issued for
their sole use upon the lives of specified relatives. As Boehmer
himself, and not his wife, caused the policy to be issued upon
his life, ch. 162 did not change the law which controlled
in the Boehmer case. The right to assign an insurance policy
issued for the sole benefit of a married woman was present
in the case of Armstrong v. Blanchard, supra, but there the
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insurance contract expressly provided that the benefit should
be paid to Lucy Blanchard "subject to such future disposition
of the benefit as I may hereafter direct." While this reserva
tion of light mightenable adistinction tobemadethatwould
avoid the force of the decision in Blanchard v. Armstrong^
no such distinction is possible in the Boehmer Case. The last
named decision must be accepted as final on that question.
A residuary clause entirely general in its terms is a suffi

cient exercise of the power which a testator may possess to
bequeath the proceeds of the policy upon his life to the resid
uary legatee. Speaking on this subject the court said, in
Bradshaw v. Mutual Life Insurance Coinpanij, 98 N. E. 851,
852 (205 N. Y. 467):

"As she left a will which compreliended in its residuary
clause a disposition of the insurance moneys to others, they,
as her legatees, only are entitled to recover them from the
defendant."

The Bradshaw svill did not specifically bequeath the policy
or its proceeds, but merely contained a residuary clause in
terms broad enough to cover the same.

"Our decisions go upon the principle that the beneficiary
has no such vested pecuniary right in the policy as to deprive
the insured of ail power to dispose of it as he thinks proper."
Estate of Breitung, supra, p. 36.

The decisions which I have reviewed do not apply because-
in those cases the contract with the insurance company was
that of the husband, while the contract in this case was that

of the wife, Fannie W. Tripp.
It appears from the policy that the application therefor

was made by Fannie W. Tripp, and the application distin
guishes between her and the person whose life is to be in
sured. If the declarations made by Fannie W. Tripp in the
application for policy were found to be untrue in any re
spect, the policy was void. The premiums were to be paid
by her. "In case the said Fannie W. Tripp shall not pay
the said annual premium ♦ * * the policy shall cease and
determine." Her application is the basis of the contract
which is between her and the insurance company. All
through the policy the distinction is sharply drawn between
the wife, who is the assured, and the husband, whose life
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is insured. "In consideration of the representation made * * *
in the application * * * and of the sum of fifty dollars and
forty-six cents * * * paid by Fannie W. Tripp," the company
"DO ASSURE the life of J. Stephens Tripp * * * for the
sole use of the said Fannie W. Tripp", and the company
promised and agreed to and with the said assured to pay
two thousand dollars "to the said assured, her executors,
administrators or assigns" on the death of J. Stephens Tripp
and if she predeceases him to pay it to his heirs. The policy
also provides that it is "accepted by the assured" upon
certain express conditions concerning the acts of the person
whose life is insured.

Obviously Mr. Tripp is merely the risk or hazard involved
in this contract. He is in no sense a party to it or interested
in it. Aside from the right of a married woman to effect
insurance on the life of another person, this policy might as
well have been written upon the life of the President of the
United States or the King of England. The promise to pay
is made in express terms to the wife and upon consideration
of money decided to have been paid by her and her promise
to make annual payment and is accepted by her upon ex
press conditions.

"The only proper conclusion is that the promise is made
to the one who applies for it, who is acknowledged by the
promisor to be the person who pays for it, and who receives
and accepts it upon the conditions upon which it is made;
and especially is this so as against the claim made by the
estate of the husband, who did not apply for it, who is not
the person recognized by the promisor as paying for it, or
as the person who is expected to accept it. It appears there
fore from the application and policy, constituting together
the contract, that the wife having an insurable interest in the
life of her husband * * * wished to insure that interest and
applied to the company for such insurance; that upon such
application the policy was issued; that the basis of the con
tract or the thing insured was the interest of the wife in the
life of her husband, * * * and not the interest of the husband
in his own life; that the consideration for the contract was
recognized by all parties as coming from the wife; that the
promise by the insurance company * * * was * * * a promise
to the wife; that it was a promise to pay the wife, and was
made upon certain express conditions, which were to be
accepted by the assured, namely, the wife, and by no one
else. It follows, as a necessary consequence, that the contract
was in law between the company and the wife. It was a
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contract by which she was insured upon lier interest in the
life of her husband, and not a contract by which he was
■insured upon his interest in his own life.

"In Whilehcad v. Insurance Co., 102 N. Y. 143, 150, 6 N. E.
267, where each of three policies in the life of the husband
recited that the consideration was paid by the wife, and the
money was to be paid to her, the court said: 'These contracts
purport upon their face to he contracts with the wife as the
party assured, and not at all with the husband, who stands
in the policy as simply the life insured; his conduct and
death furnishing the contingencies upon which the liability
of the insurer is made to depend. As was tersely expressed
in the argument, the contract was about the husband, and
not with him.'

"And in Bank v. Hume, 128 U. S. 195, * * * a similar de
cision was made upon a similar contract." Millard v. Branton,
59 N. E. 436, 437, 177 Alass. 533, 52 L. R. A. 117, 83 Am.
St. Rep. 294.

To the same effect see Bradshaw u. Mutual Life Insurance
Co., 98 N. E. 851, 205, N. Y. 467, 95 N. Y. Supp. 780, and
many cases nited in these decisions upon this same point.

These decisions force me to the conclusion that the pro
ceeds of this insurance policy were not subject to be disposed
of by the testator through a will or otherwise, and it" only
remains to inciuire what interest or right, if any, he has
in such proceeds by virtue of the fact that after the death of
the assured, Fannie W. Tripp, he continued to pay the premi
ums necessary to keep the policy in force, thereby making
it possible for his heirs to obtain the payment stipulated in
the policy. The strongest of equitable reasons exists for
requiring the testator's heirs to reimburse the testator's
estate for the money expended in the case of a policy for life
as a condition precedent to his heirs receiving the proceeds
of that policy. Prior to the death of Mr. Tripp it was im
possible to know who his heirs would be. The heirs pre
sumptive, if they paid the premium, would be gambling on
the chance of their surviving Mr. Tripp and on the further
chance of Mr. Tripp remarr^dng. Both of these arc what
sports would call "long chances". He was only 38 when his
wife died and he lived fi fty years thereafter, affording lots
of time to remarry and for the heirs presumptive to die.
Then, too, longevity of Mr. Tripp might result in much
more being paid in premiums than would be payable upon the
policy at maturity. In that event the heirs might refuse to



Opinions of the Attorney-General 495

ratify the acts of Mr. Tripp and deny his authority to make
the payments for them. All of these considerations are
weigh ly, and are to the effect that payment of the premiums
by Mr. Tripp was most beneficial to the heirs. By claiming
the payment due upon the policy, they thereby ratify his
acts in keeping the policy alive and make him their agent
in doing so, and for the plainest of reasons must reimburse
him or his estate as a condition of reaping the benefits of his
agency.

"In so far as he paid any premium before or after her
decease he must be held to have paid it as the agent to whom
the policv was payable. The payment of the premiiims,
whcliier before or after the death of the wife, did not alTcct
the nature oi" construction of the contract, did not make him
a party to it, nor the policy his property." Millard v. Brayton,
supro, pp. 437-438.

It seems to have been conceded in Bradshciw v. Insurance
Company, supra, that the payment of premiums undci the
conditions present in this case entitled the person making
the payment, or his personal representatives, to recover
the amount which he has paid for keeping the policy alive.
I think there is sound equitable basis for such a decision. I
suppose other cases bearing on the point could be found but
I have not taken the time to look for them. The claim made
by the heirs to the proceeds of this policy constitutes a
ratification of the acts of the testator in paying the premiums.
The thought has occurred that the agreement on the part

of the insurance company to pay the sum due "to the heirs at
law of the said J. Stephens Tripp" if the assured predeceased
him, might be considered as an agreement to pay the same
to his csULc, or to his personal representatives, in the event
named. But I have concluded that it is doubtful if such
construction can be supported by authority. To begin with,
creditors arc not a favored class in the disposition of the
proceeds of life insurance. Widows and heirs arc more favored
than creditors. In the next place:

"Tlie language of the policy designating the beneficiary
is to be treated as of testamentary character and is to receive
as nearly as ])ossiblc the same construction as it used m a
will." 25 Cyc. 741.
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This text is quoted with approval in Insurance Company v\
Cummings, 126 Pac. 892, 47 L. R. A. (N. S.) 252.

"The proceeds of a policy payable to the heirs of the as
sured are not, like the proceeds of one payable to legal
representatives, a part of the estate of the assured, but they
go to the persons falling within the designation of heirs."
25 Cyc. 887.

See also Schoep v. Bankers Alliance Ins. Co., 73 N. W. 825.
The distinction between personal representatives and

heirs is so sharply and so frequently drawn in the matter of
life insurance contracts and their enforcement that there
would be little chance of obtaining an interpretation of this
particular insurance contract that would make heirs to mean
estate or personal representatives, unless the circumstances
were unusual and pointed very strongly to that being the
intention of the parties.
On the whole, I think it best, and therefore advise that

an action be brought by the executor against the insurance
company and the heirs and that the complaint set out two
causes of action: the first, for the sum due under the policy,
on the ground that it belongs to the Tripp estate; and the
second, to recover the premiums paid by the testator since
the death of the assured, and to charge the proceeds of this
policy in the hands of the insurance company with repayment
to the testator's estate of a sufficient sum to reimburse it for
the premiums which he paid.
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Bridfjen and Higbwai/s—Counltj Board—Public Officers—A
county board cannot add to the county state road and bridge
committee after the annual meeting where the number was
fixed at three.

Manner of payment of member of this committee cannot
be changed bj^ the resolution of the county board.
When a town chairman acts as ex ojjicio member of this

committee, he is to be compensated as other members thereof.
Salaiy of county highway commissioner must be audited

by the county committee.
The county committee—not the commissioner—has power

to buy tools and machinery.
Where special tools or machinery are required for certain

work, they may be purchased by highway commissioner
and charged to the appropriation for that work.

.June 13, 1916.
CuvE J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your recent letteryou state that at the regular meeting
of the county board of Burnett county held last November,
a state aid highway committee of three members was duly
elected; and that at a special meeting of the said board,
held on May 22, 1916, a resolution was adopted containing
various provisions, a number of which have been questioned
as to their legality. One provision was, to increase the
membership of the said state aid highway committee from
three members to five. You inquire whether the board has
the right to do this.
Subd. (1), subsec. 8, sec. 1317/n-5, provides, in part, as

follows:

Each county board, at or before the annual meeting held
next after the passage and pui)lication of this act and at
each succeeding annual meeting thereafter, shall bv ballot
elect, or by resolution instruct the chairman of said board
to appoint, a committee of not less than three or more than
five persons, of which said chairman may be one, who shall
hold their offices for one year and until their successors are
elected and have qualified. Such committee shall be known
as the county state road and bridge committee, referred to
in sections 1317m-l to 1317m-15, inclusive of the statutes, as
the county committee. Vacancies on such committee shall
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be filled by Ihe count\- iioard, il" in session when llie vacancy
occurs; otherwise such vacancies shall be filled by the chair
man of the county board. Persons appointed to fill vacancies
shall hold only for the unexpircd term."

It will be noted that the statute just quoted authorizes
the county board to select this committee at or before the
annual meeting. IL also provides that the members of this
committee shall hold their ofiices for one year and until their
successors are elected and have qualified. This latter pro
vision is more important where members of this committee
are chosen from outside the membership of the board, which
may be done.

It seems that in your county the county board at the
annual meeting last November selected three members for
this committee. Later on, at a special meeting, they added
two members thereto. I am quite clear that the statute does
not contemplate this sort of action. I am also quite clear
that it does not permit such procedure. When the county
board acted upon this question at its annual meeting last
Novem])er, and fixed the numljer of members of this com
mittee at three, it is my opinion that it exhausted its au
thority and that it has no power to change or add to tlie
membership of this committee until its next regular annual
meeting. It has been suggested that these additional mem
bers might be de facto officers if they were not dejure officers.
This might be true if, as a matter of fact there was a de Jure
office for a de facto officer to fill. Whether the membership
shall be three or five depends upon the action of the county
board. The county board having elected three members at
its November meeting, amounts to a determination on its
part that in your county the number of members shall be
three for the ensuing year. It is my opinion that the appoint
ment of these additional members at the special meeting was
without authority on the part of the county board and that
therefore it is void.

You also inquire whether under this resolution of the
county board the county highway commissioner has the
power to order a meeting of tlie county committee whenever
he may see fit. The resolution in question provides that this
committee shall meet upon the call of the county highway
commissioner and shall render him such assistance as he may
need in the performance of his duties. The duties of said
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county committee are expressly provided Ijy statute. See siil)-
sec. 8, sec. 1317/71-5. In subci. (a), subsec. 3, sec. 1317/71-6,
it is provided:

'The county higlnvay commissioner shall have charge,
under the direction of the county committee, of the con
struction of all.highways built with state or county aid, and
of the maintenance of all state highways."

Under subd. (e), subsec. 2, sec. 1317/77-6, it is provided;

"Vacancies in the oflice of county highway commissioner
shall be filled by the county board if in session, or by appoint
ment of the county committee of the county board if the
board is not in session. * * * His salary shall be as fixed by
the county board or county committee at the time of his
election or appointment."

Subd. (c), subsec. 2, sec. 1317//7-6 provides that the
county committee shall audit and approve the salary and
necessary traveling expenses of the county highway com
missioner before being paid out of the general fund of the
county.

You will note from these provisions of the statute that the
county highway commissioner is pi-actically a subordinate
of the county committee, but that the resolution of the
county boai*d seems to give him power's which almost put
him over the committee and make the committee subordinate

to him.

I doubt very much whether this provision of the resolution
of the county board I'equiring the committee to meet at
the call of the county highway commissioner is valid. The
question, however, is not free from doubt. Under subsec. 2,
sec. 1317/n-6 it is provided, among other things:

"The county board shall * * * delegate such powers and
authority to him as shall enable him to carry out the pro
visions of sections 1317/77-1 to 1317/77-15, inclusive, of the
statutes."

Par. (g), subd. (3), subsec. 8, sec. 1317/77-5 provides as
one of the duties of the county committee that it shall
"perform such other duties as may be delegated to it by the
county board."
Under this resolution of the county board it is the duty

of the county committee to meet at the call of the county
highway commissioner. Now it may be that these provisions
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of the statute authorized the county board to pass such
resolution and to make that requirement, but as I said before

there is some doubt in my mind on this matter. I believe
the safest practice for your county committee to follow is
to meet at the call of the county highway commissioner, but
I also believe that the county committee may hold other
meetings not called by the county highway commissioner.
I do not think it necessary to raise the question as to the
power of the highway commissioner to call the committee
together; that question can only be settled in an action of
mandamus in which an order is sought to compel the com
mittee to meet at the call of the county highway commis
sioner, and it is doubtful whether the court would issue such

an order.

You also inquire whether the provision in the resolution
is legal which reads:

"This committee shall be paid by the order of the county
clerk issued upon a properly itemized account approved by
the county highway commissioner."

I believe this question must be answered in the negative.*
The per diem charges of this committee are paid like those
of any other committee of the county or the per diem charges
of the members of, the county board. They should be sub
mitted and passed upon in the same manner as other claims
against the countj^ under sec. 677, Stats. This being a statu
tory provision it must be followed and the county board
has no right to pass any resolution abrogating or nullifying
a provision of the statute to the elTect that claims must be
presented to the county board before' the same can be paid.
You also inquire whether the town chairman when acting

as an ex ojjicio member of the said committee on work in his
town, is entitled to per diem and expenses at the same rate
as members of the county committee.

This question has been answered in the affirmative in an
ofTicial opinion rendered by this department to the district
attorney of Oshkosh under date of November 30, 1915. Vol.
IV, Op. Atty. Gen. p. 1036.
You ask whether the county highway commissioner has

power under this resolution to provide adequate inspection
of construction of all county aid liridgcs and have the cost
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of such inspection charged up to the construction for each
county aid bridge.
This resolution so provides and I see no reason for question

ing its validity.
You also call my attention to a provision of the resolution

passed at the November annual session which is as follows:

"Resolved, that the salary of the coiiiily highway com
missioner be fixed at $1000 per year, and that he be re
quired to make the necessary plans and surveys for the
proper carrying on of the work in this county in addition to
the regulai' duties prescribed by law."

And you inquire whether the county highway commis
sioner has power to hire assistants under the resolution
passed at the special session and in view of the resolution
passed at the former session.
Under subd. (c), subsec. 2, sec. 1317m-6, it is provided

that the county board shall provide the county highway
commissioner with a suitable office and such assistants as are

necessary for the proper performance of his duties.
I do not believe that the two resolutions here in question

arc incompatible. If the county board finds that the highway
commissioner needs assistants, it has the right to provide
assistants.

You also inquire whether the county clerk has authority,
as provided in this resolution, to pay the salary of the county
highway commissioner upon a certified statement filed with
said county clerk by the highway commissioner without the
same being audited by the county highway committee.

This question must be answered in the negative in view
of the provision of subd. (c), subsec. 2, sec. 1317/n-6, which
reads in part as follows:

"The salary and the necessary traveling expenses of the
county highway commissioner, and his assistants shall be
paid monthly out of the general fund of the county, after
being audited and approved by the county committee."

The county committee must pass upon his salary and ex
penses before they can be paid, and no county board has the
power to abrogate this provision of the statute.
You ask further whether the county highway commissioner

has authority to purchase or rent tools and machinery
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which he may deem necessary for the proper conduct of the
work.

This question must be answered in the negative, for this
duty is imposed upon the county committee. See par. (a),
subd. (2), subsec. 8, sec. 1317/n-5, Stats.
You ask, also, in cases where special machinery is pro

vided for a particular piece of work, whether the county
highway commissioner is authoiized to make a charge
against the construction fund of said work for the use of said
special machinery and credit the same to the county state aid
road and bridge fund.
This question must be answered in the affirmative. In

constructing a certain bridge or road it is necessary to charge
against the fund for the building of said piece of work all
the necessary expenses; and if it is necessary to get special
machinery for that work this may be charged against the
fund for such work.

You also state that in the last paragraph of said resolution
the county highway commissioner is authorized to act with
the regularly authorized officials in the letting of all bridge
contracts wherein county aid is required and that contracts
should not be binding on the county unless approved by
him; also that he was to act with said officials in the matter
of accepting all of said work and that no acceptance should
be bindirtg on the county unless approved by him.

Par. (c), subd. (2), subsec. 8, sec. 1317/n-5 provides, as
part of the duties of the county committee, the following:

"To enter into such contracts, in the name of the county,
and to make such arrangements as may be necessary for
the proper prosecution of such construction and maintenance
of highways and bridges as is piovided for by the county
board."

Par. (f) of the same subdivision provides:

"To assist in the letting of and to approve the contracts
for all county aid bridges costing over five hundred dollars."

I believe the duties imposed upon the county committee
by express provision of the statute cannot be abrogated by
the resolution. The letting of contracts must be done by
the county committee and the approval of the same by the
county highway commissioner is not necessary, in my
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opinion. Neither is his acceptance of the work necessary in
order to make it binding upon the county. I believe this is
an attempt to make the county committee sui)ordinate to
the county highway commissioner.
There are still other provisions of the statute which bear

me out in this conclusion and which I have not quoted. See
subsec. 3, sec. 1317/r?-7.
You also ask, in case I hold that the county board ex

ceeded its authority in passing such resolution, whether 1
would advise the county clerk to act in making orders, etc.,
as thougli this resolution had not been passed and not to
honor vouchers, etc., issued under said resolution.
This must be answered in the aflirmative. The county

clerk must act only in compliance with the law. Those parts
of the resolution which are void are not binding upon him.

Insurance—An insurance transaction whereby benefits
may accrue to two persons is proiiibited, even though two
different policies are issued.

June 14, 1916.

Hon. M. J. Cleary,

Commissioner of Insurance.

Your letter of May 16th states:

"Subsec. 2, sec. 1960, Stats., provides: 'No such policy
shall be so issued or delivered * * * (3) if the policy purports
to insure more than one person.'
"Certain companies operating in this state prior to the

enactment of this clause wrote accident policies that pro
vided certain benefits in the event of the accidental death
of the insured. These policies also provided for a specific
benefit in the event of the death of the beneficiary if such
death resulted from an accident while tiaveling as a paid
passenger upon a common carrier. This form of policy is
prohibited, without question, by the above provision.
"We are now asked to pass upon the question as to whether

oj' not this law permits the writing ol what is termed a
'beneficiary policy.' The plan of the company is to issue the
ordinary accident policy to the assured and to issue a sep
arate policy in consideration of the payment of one dollar
a vear upon the bencficiarv, providing a specific benefit in
the event of death of the beneficiary as a result of an accident
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while traveling as a paid passenger upon a common carriei'.
This beneficiary policy is issued only as supplementary'' to
the principal contract. If the principal contract is lapsed or
canceled, the beneficiary contract dies Avith it.
"Will you please advise this department at your earliest

convenience as to whether or not in your opinion this bene
ficiary contract is authorized under our statute?"

The prohibition against the issuance of a policy that insures
more than one person was first enacted by ch. 601, Laws of
1913. The purpose of this prohibition must have been to
abolish the practice which you say then existed and which
some companies seek to continue by splitting the insurance
contract. If the companies can by this plan, in efl'ect, con
tinue that form of insurance, then the statute fails to accom
plish the object for which it was enacted. Such failure should
not be accepted unless it is unavoidable.
The former practice, as you state, was to incorporate

in the accident insurance contract a provision for limited
insurance upon the life of the beneficiary, which limited in
surance was partly to the advantage of the assured. This
provision for beneficiary insurance is noAv taken from the
original form of contract and issued as a separate document
and is called a "beneficiary policy" or a "beneficiary con
tract." The other document or companion is denominated
"accident policy." The accident policy makes no reference
to the beneficiary policy and the latter makes no reference
to the former, although the actual agreement ties the two
together. The purchase of an accident policy entitled the
assured to a beneficiary policy, and the last named policy
terminates ipso facto when the other policy ends. All of this
looks very much like a change in form without any change in
substance and the law concerns itself with the substance of
things rather than the form.
Ch. 601, Laws of 1913, (sec. 1960, Stats.), is a complete

scheme for accident and health insurance. Disregarding the
forms and looking only at the substance, what have we here?
for a substantial premium the insurance company issues an
accident policy, and for the same consideration, plus a stipu
lated nominal consideration of one dollar or less (perhaps
never paid and inserted for form's sake) issues a beneficiary
policy which promises, among other things, to pay, in case
the beneficiary is killed in a iiarticiilar manner, to the assured
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in the accident policy a specified sum. Here are two separate
writings, two pieces of paper, but only one contract, and
that contract is based, as to the company, on a single con
sideration, and it insures two persons. Do these two docu
ments constitute, in law, a single policy under subsec. 2, sec.
1960, Stats.?

Sec. 1946a: says that the policy "is the contract issued by
the company to the insured." It is true that this section
defines "words and phrases" as used in the statutes relating
to life insurance, but nearly all the words defined in that
section are used in accident as well as life insurance, and
this sectiori furnishes some ground for saying that the word
"contract" and "policy" arc simonymous. Any doubt in that
regard that may exist is dispelled by siibd. (1), subsec. 3,
sec. 1960, which provides, as a standard provision for accident
policies, as follows:

"This policy * * * contains the entire contract of insur
ance."

On this point sec. 1900 provides:

"No policy or contract of insurance shall be made, issued
or delivered * * * containing any provision:

"(b) Incorporating into the policy or contract any matter
not fully set forth therein."

It must be admitted that the contract and the policy are
one and the same legal entity. The policy must contain the
entire contract and, of course, it contains nothing else except
it be verbiage.
Having reached the conclusion that tliese two documents

constitute the insurance policy or contract and must be read
and construed togetlier, it necessarily follows that the
beneficiary-policy, a sample copy of which you have sub
mitted, is forbidden by subd. (3), subsec. 2, sec. 1960.
Other considerations lead to the same result. Neither of

these so-called policies mention the other. If the accident
policy is considered separate and distinct from the beneficiary
policy, then the former offends against subd. (1), subsec. 3,
sec. 1960, because it does not contain "the entire contract of
insurance"; it omits the beneficiary insurance purchased by
the assured when .he acquires the accident policy. It also
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violates subd. (b), subsec. 2, sec. 1955o, in that it omits to
mention a "valuable consideration or inducement." And
it fails to comply "with subd. (a) of this same subsection in
that there is included a provision in the contract "other than
as plainly expressed in the policy issued pursuant thereto."
The beneficiary policy considered by itself olTends against

subd. (1), subsec. 2, sec. 1960, which subdivision provides
that no policy shall be issued "unless the entire money and
other considerations therefor are expressed in the policy."
We are to remember in this conne(dion that the real con
siderations for the beneficiary policy are the premiums paid
for the accident policy. Furthermore the benefit policy fails
to comply with subd. (a), subsec. 2, sec. 1955«, in that it
omits to state that it will be canceled ipsofaclo by the termin
ation of the primary or main insurance purchased in the
contract of which it forms a part.

Subsec. 2, 3 and 4, sec. 1955o apply to accident insurance.
As first enacted, these subsections related, in terms, to life
insurance only, but these subsections were amended by
ch. 270, Laws of 1911, and thereby made general in their
application to all forms of insurance.
This beneficiary contract or policy, so-called, is a mere

subterfuge, an attempted evasion of the statute. So long as
the beneficiary policy forms a part of or is an appendage to a
contract of regular, ordinary accident insurance, the bene
ficiary policy is in violation of law.

I have studied the ruling of your department under date
of April 2, 1914, on beneficiary policies and am convinced
that the conclusion there reached is sound, and I agree with
nearly all that is said there in reaching that conclusion.
You are therefore advised that the beneficiary contract

or policy of which you inquire is not authorized by our stat
utes.
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Dairy and Food—Public Ileallh—A prosecution will not
lie against a butcher who refused to sell a meat inspector
certain meat, claiming the same \yas spoiled and he was going
to throw it away, even though the inspector be of the opinion
that he was going to make it into sausage.

June 14, 1916.

E. P. Gorman,
District Attorney,

Wausau, Wisconsin.

In your communication of June 10th you submit the fol
lowing statement of facts as a basis for my official opinion:

. "Mr. B. A. Ilass, a state food inspector, has requested a
warrant from me for the arrest of a local butcher here, under
sec. 4607/?. The food inspector went into the butcher shop
and the proprietor did not refuse him entrance to any place
in the shop, but he did refuse to deliver to him or to sell him
a sample of some meat that was in a barrel in one of the back
rooms of the shop. The inspector claims that this meat was
to be made into sausage. The butcher refused to deliver or
sell the meat to him on the ground that it was not for sale,
and that he was going to throw it away because it was
spoiled. The inspector, however, contends that he believes
this meat would all have been made into sausage and that
the butcher did not intend to throw it away because the
butcher contends that only the meat on the top of this barrel
was spoiled, and that the other portions in the interior of the
barrel were fit to be made into sausage. The inspector con
tends, therefore, that the butcher only intended to throw
this meat awav liecaiise he was caught.
'T hesitated'about issuing a warrant in this case because of

the fact that Ihestatuteseems to limit this somewhat to the
case where a proprietor refuses to 'deliver to him a sample ol
any article of food, drink or drug made, sold, offered or ex-
pokd for sale.' Under the facts, this meat was not sold, nor
was it offered or exposed for sale except insofar as, if the
inspector's contention is correct, when it was made into
sausage it would be sold."

You inquire whether you should issue a warrant under
sec. 4607/1.

Sec. 4607/1 provides:

"Any person who shall obstruct the dairy and food com
missioner of this state or either of his assistants, chemists or
inspectors in the performance of their duty by refusing him
entrance to any place he is authorized lo enter or by refusing
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to deliver to him a sample of any article of food, drink or
drug made, sold, offered or exposed for sale by the person
to whom request therefor is made, if the value thereof is
tendered, shall be guilty of a misdemeanor," etc.

Under the facts stated by you the meat was neither "sold,
offered or exposed" for sale by the person in question.
This being a criminal prosecution it is incumbent upon you

to prove beyond a reasonable doubt that the defendant sold,
offered or exposed for sale the meat in question, and, under
the statement of facts presented hy you, you are unable to
prove this point. You are, therefore, justified in not issuing
a warrant for 3'^ou have no evidence in your possession which
would prove the man guilty.

Taxation—Personal property taxes are payable in the
taxing district where they are assessed, while an income tax
may be payable in one or more districts.

June 14, 1916.
William W. Storms,

District Attorney,
Racine, Wisconsin.

In your letter of March 27, 1916, you state that the J. I.
Case T. M. Co. paid a §25,292.60 personal property tax to the
city of Racine, such tax being larger than its income tax,
and you wish to know if the same rule of law as to the pay
ment of income taxes to the two municipalities in which
the plant is located applies to personal property taxes.
You are informed that the rule is not the same in the two

cases. The income taxes and their places of assessment and
payment are entirely controlled by the Income Tax Act
(sec. 1087m-l to 1087/n-30), whereas the places of assess
ment and payment of personal property taxes are controlled
by sec. 1040. Personal property taxes under this section are
paj^able in the taxing district where the personaC property
is assessed or is taxable.

The only connection between these two kinds of taxes
is that provided by sec. 1087/n-26. This authorizes a person
who has paid a personal property tax to use the receipt there-
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for in lieu of cash in the payment of his income taxes for the
same year, and it is the taxpayer's option in case he is liable
for an income tax in more than one district to elect in which

of those districts he will claim this credit or allowance for

personal property tax which he has paid.

Intoxicating Liquors—Licenses—-Village board cannot ac
cept a license fee less than tliat fixed by law.
Where the license fee was raised at an election held for

that purpose and the result was acquiesced in for two or
three years, the village board should treat the election as
valid until set aside by a court.

June 17, 1916.
James H. Hill,

District Attorney,
Baraboo, Wisconsin.

In your communication of June 14th you state that in
September, 1912, the electors of the village of Prairie du Sac
voted to raise the amount of the liquor license to $500; that
the result of this election is deemed void for the reason that

the petition filed with the clerk did not comply with the law
in that the number of signers did not equal ten per cent of
the qualified electors who had voted for governor at the last
preceding election; that $500 has been paid as a license fee
by all the saloon keepers in Prairie du Sac since said election;
and that an ordinance was passed by the village making the
license fee $500.

You state further that the saloon keepers at the present
time think they ought to pay $350 instead of $500, and you
inquire whether there is any legal method by which this sum
can be accepted by the village board. The village board, you
state, would be willing to accept this sum if same could be
legally done.

In answer to your inquiry, will say that the village board
has no right to accept any sum of money other than the one
fixed by law. If the election held in 1912 was valid, then
$500 is the correct license fee. It has been paid ever since
said election and has been acquiesced in by the citizens.
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saloon keepers and the trustees of the village. It is my opinion
that until said election is set aside by an order of the court it
should be considered as decisive of the question. It is the
duty of the village board to demand $500 as a license fee
in compliance Avith the decision arrived at at said election.
The village board has no right to accept a less amount.

Appropriations—State Park Board—But $10,000 was
repealed by eh. 232, Laws of 1915.

June 20, 1916.

Hon. John S. Donald,

Secretarij of State.
In your recent communication you ask for my interpreta

tion of sec. 2, ch. 2.32, Laws of 1915. Sec. 1 of that chapter
appropriates to the state park board the sum of ten thousand
dollars to be used for the purchase of land in Marquette
state park in Grant county. Sec. 2 reads as follows:

"The unexpended balance of ten thousand dollars appro
priated to the slate park board, for the purchase of park lands,
in chapter 626, Laws of 1911, is hereby repealed."

It appears that ch. 626, Laws of 1911, appropriated to the
state park board the sum of lifty thousand dollars available
in five equal annual installments. It appears that at the
beginning of each fiscal year, subsecpient to the passage of
ch. 626, Laws of 1911, there was credited to the state park
board the sum of ten thousand dollars pursuant to that law;
that at the time of the enactment of ch. 2.32, Laws of 1915,
which became effective June 15, 1915, there remained un
expended of the ten thousand dollars credited on your books
to the state park board July 1, 1914, the sum of $9,294.85.
The final installment of ten thousand dollars had not been

credited to the state park board at the time of the repeal.
The question is whether the legislature intended to repeal

the entire sum of $19,294.85 or merely the $10,000 which had
not been credited to the slate park board.

While the language of the legislature was not apt I am
of the opinion that it was the purpose of the law to repeal ten
thousand dollars of the appropriation made by ch. 626 of the
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laws of 1911. The legislature undoubtedly had in mind the
ten thousand dollars which was not yet available and this
is what was meant by the phrase "the unexpended balance
of ten thousand dollars." At any rate the phrase "of ten
thousand dollars" modifies and limits the preceding phrase
"the unexpended balance." This is further borne out by
the fact tiiat the same chapter appropriates ten thousand
dollars to the state park board for the express purpose of
purchasing land in the Marquette state park in Grant county.
We get some idea of the reason for this from a statement
made by the state forester to the legislative committee which
had this bill under consideration, who said: "This bill simply
provides for the transfer of funds."
In my opinion the purpose of the legislature was to repeal

ten thousand dollars and no more.

Public Health—Nurses—A nurse who graduated from a
training school with a two-year course in 1907 is not entitled
to registration even though the school now gives a three-year
course.

June 21, 1916.

Dr. J. AI. Dodd, Secretarij,

Committee of Examiners of Registered Nurses,
Ashland, Wisconsin.

I have yours of the 19lh inst., submitting to me for an
opinion the statements of fact contained in a letter signed by
Anna J. Haswell, R. N., secretary of the committee of ex
aminers of registered nurses, also addressed to me, and
which reads as follows:

"The committee of examiners of registered nip'scs respect
fully request your opinion of the interpretation of the Medical
Practice Act, sec. 1435c—requirements for state registration
—as to the following: A nurse who is a graduate of a school,
which at the time of her graduation, June, 1907, gave a
course of two years' instruction, on Alay 11, 1910, made
application for examination in order to be granted registra
tion. The school from which she graduated has for over three
years given a three years' course of instruction and has
otherwise met with requirements and is an accredited school
for nurses in Wisconsin.
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"If the school has come up to the present requirements,
can a graduate of that school, even though she has had a
course of only two years, be barred from registration pro
vided she takes an examination, or does the law apply to
the individual?"

Legislation on the subject of trained nurses in Wisconsin
dates from June, 1911, when ch. 346 was enacted. This ch.
later became sec. 1409a-5, Stats. 1913. All legislation on
this subject was revised and reenacted by ch. 595, Laws of
1915, and now appears in the Statutes of 1915 as sees. 1435c
to 1435c-6. The law as it now stands distinguishes between
nurses who apply for registration prior to September 1, 1915,
and those who apply on or after said date. All nurses who
apply prior to September 1, 1915, had to have the qualifica
tions set forth in subds. first and second, sec. 1435c.

Nurses who apply for registration after September 1, 1915,
must comply as to qualifications with subds. third and fourth
of sec. 1435c. The applicant in question comes within the
class who must comply with the requirements of subds.
third and fourth of the above mentioned section.

According to the requirements of subd. third, the applicant
must have graduated from a reputable training school con
nected with a general hospital giving a course of three or
more years of instruction of the kind therein set forth.
According to subd. fourth, the applicant, in order to qualify,
must have graduated from a reputable training school con
nected with a special hospital giving a course of two years'
instruction and must, at the time of said application, have
had one year's additional training in a general liospital on
the subjects enumerated in sec. 1435c.
As I understand the facts, the training school from which

the applicant graduated in June, 1907, gave a course of only
two years' instruction and, at that time, said school did not
meet the requirements imposed by either the third or the
fourth subdivision of said section. The fact that the said
training school is now giving the course required by law,
and is now an accredited school for nurses in Wisconsin, does
not add to the qualifications of a nurse who graduated in
1907.

As the applicant cannot make a showing" that she is eligible
to registration, it is my opinion that she is not eligible to
take the examination which the committee of examiners is
about to hold.
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' Insurance—Fire Department Tax—Indians—A hamlet on
an Indian reservation where the government maintains a
voluntary lire department is not entitled to lire department
tax.

June 24, 1916.

Hon. F. \V. Kubasta,
Chief Assistant Fire Marshal.

I liave your request lor opinion under date of the 20th
inst., in which you state that Neopil, post otlice and hamlet,
is located on the United States (Menominee) Indian Reser
vation in Sliawuno county, but is not organized or incor
porated as a city, village or town under tlie laws of this
state. You further state that the United States government
maintains a voluntary lire department at Neopit substan
tially complying in equipment with the provisions of sec.
1926, Stats. You ask, in substance, to be advised whether
fire department dues are apporlionable for the maintenance
of this voluntary lire department under sec. 1926, Stats., and
if so to whom the same are payable.
The (ire department dues are collected from insurance

companies under the provisions of sec. 1926/n, Stats. These
dues aie in the nature of a special lax laid upon fire insurance
companies and measured upon the amount of their premiums
collected in cities, villages and in unincorporated villages in
towns wherein lire departments arc maintained in accordance
with sec. 1926, Stats. Those dues arc collected for the purpose
of aiding in the maintenance of such fire deiiartments. The
statute imposing them is a revenue measure and in (contem
plation of law lays a tax. Under elementary principles a tax
cannot be collected unless clearly authorized by law. Sec.
1926/71 is referable to sec. 1926. These statutes taken to

gether do not, in my opinion, autliorize the exaction of fire
department dues from insurance companies on account of
insurance premiums received by them except in cities, vil
lages and in towns containing unincorporated villages main
taining fire departments in accordance with these statutes.
A hamlet or settlement on an Indian reservation of the United

States does not come within the language of these statutes,
nor is there room under the principles applied to the construc
tion of revenue or taxing laws to extend the scope of these
statutes by construction.

16—17
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Of course it was not intended by the legislature to author
ize the payment of lire department dues except to municipal
ities in which such dues arc authorized to be collected. Hence

even tliough the provisions of these statutes providing for
the apportionment of lire department dues were open lo
construction, a conslruclion permitting the payment of such
dues to any lire department on account of which they arc
not collectible would clearly not be sustained. Moreover,
the payment of these dues to munieij)alities represents the
payment of money out of the state treasury and doubts of
construction would have to be resolved in favor of the

treasury and against the payment.
Upon the foregoing considerations I am therefore of the

opinion that no fire department dues are collectible on
account of insurance carried by insurance companies at
Neopit, and that no fire department dues are payable on
account of the fire department maintained at Neopit.

It is therefore unnecessary to consider what olheer there
would be the pioper person lo whom fire dei)artment dues
should be paid.

Appropriations—Public OJJiccrs—Secretary of state should
not revert accumulated surplus under subsec. 29, sec. 172-53
until it is certified to him that such surplus is not required.

June 24, 1916.

Hon. H. L. Russell, Dean,

College of Agricullure,
University of Wisconsin.

I have your request for opinion under date of the 20th
inst., in which you ask to be advised as to the construction
of subsec. 29, sec. 172-53, Slats. This subsection reads as

follows:

"All moneys received by each and every person for or
on account of the sale of dairy, live stock and farm products,
and on account of dairy tests, also for rent of silo forms,
deposits on account of drainage projects, certification of
potato seed, and all moneys received for similar lines of
agricultural extension service work shall be paid within one
week of receipt into the university fund income and the
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moneys so deposited arc appropriated to the state board of
education, subject to the. provisions of sections 576-50 and
172-66, as a revolving appropriation for the payment of
expenses incurred in the above mentioned lines of work,
but any surplus accumulated to the credit of this approjiria-
tion which is not required for the payment of Liie expenses
above referred to shall revert to tlie university fund income."

The particular provision of this subsection to which your
inquiry refers is that wlilch provides:

"Any surplus accumulated to the credit of this appropria
tion winch is not required for the payment of the expenses
above referred to shall revert to the univei sity fund income."

This clause was added to the subsection by amendment
enacted by the legislature of 1915.
In your inquiry you state that on July 1, 1915, there was

in the revolving fund created i)y this subsection a balance
amounting to $14,914.18. The precise question which you
raise is whether the clause added in 1915 operates to revert
on July 1, 1916, the entire balance to the credit of this
revolving appropriation.
In view of the recent decisions of the supreme court in the

normal school cases (Slafc cx rc.L Gilbcrl v. Philipi), 158 N. W.
331), Stale, ex rel. Board of Normal Regents v. Donald, 157
N. W. 782; it may properly be held that it was not the legis
lative intent to revert unexpended balances of existing non-
lapsible appropriations except in those cases where tlie legis
lature has specifically so indicated.
The question, therefore, is wlicthcr the reversion clause

added to this subsection by the last legislature is in such
form as to manifest a plain legislative intent to cause the
balance in the appropriation to revert. Tlie language is that
"any surplus accumulated to the credit of this appropriation
which is not rcciiiired for the payment of the expenses" is
reverted.

I am of the opinion that the unexpended balance in this
appropriation, at the time this amendment to the subsec
tion became elTective, is not properly referred to by the
words "surplus accumulated." Considering the purpose of
the fund this balance in the fund at the beginning of the
fiscal year in which the amendment became effective is
rather in the nature of the capital of the fund as of that
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date rather than "surplus accumulated." You point out in
your sLaLemenl that if the entire balance in this revolving
appropriation were to be treated as reverting at the end of
the fiscal year, .luly 1st, the college of agriculture would
be without any available funds in the nature of working cap
ital with which to continue the activities out of which the

revenues of this appropriation arc derived. It certainly was
not the intention of the legislature to have the farming and
kindred revenue producing operations of the college of
agriculture thus ended in mid-season. The statute should
not be given a destructive or absurd construction. It were
more reasonable to hold that the term "surplus accumulated"
in this statute has reference to surplus to be accumulated
from time to time thereafter in excess of the principal sum
to the credit of the appropriation at the time the statute
look effect, and not to such principal sum itself.

I am of the opinion, therefore, that at least the amount
of this principal sum is not within the scope of or subject
to the provision for reversion.

It is also to be observed that this clause providing for
reversion declares a reversion only of so much of the "sur
plus accumulated" as "is not required" for the payment
of the expenses of the activities on account of which this
revolving appropriation is created. Assuming, as we must,
that the legislature was cognizant of the conditions and the
character of the business operations with respect to whicli it
was dealing, and having regard further to the central idea
of a revolving appropriation which is to provide working
capital, it seems to me obvious that the requirements which
the legislature had in mind contemplated future as well as
past requirements. In other words, it was not the intention
of the legislature to cause any part of the surplus accumu
lated in this revolving appropriation to be reverted which
might be required, together with prospective income, in
order to meet the current and future expenses on account
of which the ap])ropriation was created.
I am therefore of the opinion that the secretary of state

is not authorized by this statute to transfer from this ap
propriation to the university fund income any of such sur
plus unless and until it shall have been determined and ofli-
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cially reported to him by the proper oflicers of the university
that such sum is not required for the purposes of this
revolving appropriation.

Public llvallh—Public Officers—The town clerk—not the
heallh oflicer—is the local registrar of vital statistics and he
alone is entitled to the fees therefor.

June 27. 1910.

State Board of Health.

In your communication of June 24th you refer me to
sees. 1022-1 to 1022-50, inclusive. Stats., which provides
for the registration of vital statistics, and you say that a
case was brought to your attention Saturday where the
health ofTicer of a township has collected the vital statis
tics records for tlie district during the past year and demands
that you certify the fees due for these reports to him rather
Hum to the town clerk; that the heallh oflicer in question
admits that he has no agreement with the town clerk for
doing this work; and that you have always followed the
strict letter of the law and have certified the fees in each

case to the town clerk in townships, village clerk in incor
porated villages and to the health officer in cities. You
inquire whether under the law referred to the certification
of fees should be made to tlie town clerk or to the town health

officer.

Sec. 1022-6 contains llie following:

"Each city, incorporated village and township shall con
stitute a primary registration district. The health oflicer
of the board of healtirin cities and the clerk of each lownshij)
and incorporated village shall be the local registrar of vital
statistics."

Sec. 1022-14 provides:

"It shall be the duty of the health officer of every board of
iiealLh of cities in the state and in towns and incorporated
villages, of the town and village clerk to collect certificates
of l)irlhs, deaths, marriages and accidents tlint occur in the
city, incorporated village or town in which he is an officer."
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See. 1022-15 iirovides that the local registrar may aj)-
point a deputy whose duty it shall be to act in his stead
"in case of his absence, illness or disability."

See. 1022-10 authorizes the state board of health to cause

to be properly collected all the records of births, deaths,
marriages and accidents, in cases where it is impossible to
obtain them through the local registrar, and the expense
thereof to be charged to and paid by the municiiiality where
in such expense is necessarily incurred.

Subscc. 5, sec. 1022-57, provides:

"All amounts payaide to registrars under provisions of
this section shall be paid by the treasurer of the county in
which the registration districts arc located upon certification
by the state registrar."

The fees of the registrar aie [irovided for under sec.
1022-57.

Under these various provisions tiie town clerk is the
"local registrar" in all townships, his duty is j)rescril)ed by
law, and he is entitled to the fees for Llie statistics presented
to the slate registrar. If the stale registrar is unable to
secure a report from the local registrar, then lie may incur
the expense of having the statistics collected by some other
person.

I can find no authority in the statutes whereby a local
health officer or any other person may, instead of tiie local
registrar, collect vital statistics records and receive |)ay for
the same out of the county treasury.
I believe it would be bad policy to certify the fees in the

case in cpiestion to the town health officer. It would en
courage other interlopers to do the work and claim the fees
which the statute delegates to the town clerk. There is no
authority given you to certify said fees to the tOAvn health
officer. I am therefore of the opinion that you should cer
tify such fees to the town clerk.
The health officer should have an understanding with

the town clerk on these matters if he desires to collect the

fees in tliat way. There is ample authority in tlie statutes
for the town clerk to appoint a deputy to do this work for
him if he cannot do it himself. There is no reason why any
one should usurj) liie duties of aiiollicr and claim the fees
therefor.
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Auloinobiles—License —A dealer in auLomobilcs must pro
cure a license for a car let for hire.

June 29, 1916.

Louis J. Fellfnz,

District A tlorncu,
Fond du Lac, Wisconsin.

I have your communication of June 28th in which you
inquire whether automo])ile dealers and owners of garages
who have secured a dealer's license (^an use "garage cars"
or cars in their possession as dealers, for livery purposes,
without securing a separate registration, that is, whether
the exception in subsec. 2, sec. 1636-48 is applicable to cases
of this kind.

Subsec. 1, sec. 1636-48 piovides a general distinguishing
number for every manufacturer of or dealer in automobiles,
motorcj'cles or oilier similar motor vehicles and directs the
secretary of slate to issue the applicant one certificate of
registration, containing Ihc name, place of business, address
of the applicant and general distinguishing number, and to
also issue and deliver to such applicant eight official number
plates which may be used instead of registering each auto
mobile number, etc.

Subsec. 2, sec. 1636-48 provides;

"All automoliiles, motorcycles, or other motor vehicles
owned or controlled by such manufacturer or dealer, except
those for his own private use, shall, until sold or let for hire,
be regarded as registered under such general distinguishing
numner, which must be displayed at all times upon such
automobiles, motorcycles or other motor vehicles, while
being operated on public highways of this state in the manner
herein provided."

You will note that all automobiles owned by such dealers,
except those for his own private use, shall, until sold or lei
for hire, be regarded as registered under such general dis
tinguishing numbers; also that when they are let for hire
they are no longer protected by the distinguishing numbers.
The conclusion therefore is inevitable that a dealer in

automobiles cannot use the same for llveiy^ purposes with
out first having such automobiles separately registered,
for they are not regarded as registered under their general
distinguishing numbers when let for hire.
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Public Officers—District Attorncii—Incompatibiliiij—Offi
ces of assistant district attorney and court commissioner
arc incom]iatible.

June 29, 1916.
W. B. Surplice,

Assistant District Attorney,
■ Green Bay, Wisconsin.

I liave your communication of June 18th in whicli you
inquire whether the offices of assistant district attorney
and circuit court commissioner are incompatible.
You stale that you arc a circuit court commissioner and

that you have been appointed assistant district attorney,
and you desire to know whether you can act as court com
missioner in matters not pertaining to any criminal action
or proceeding.
Under sec. 115.1-1 the circuit judge is required to appoint

such number of court commissioners, not exceeding six,
as the proper transaction of business may require, except
in counties having a population exceeding 65,000.
Under sec. 2582a it is provided:

"A court commissioner, or any judge acting as such, shall
not act 01" lake part in the decision of, or make any order in
any matter or proceeding in which he is a party, or in which
Ids rights would be in any manner affected by his decision or
order thereon, or in which he is interested, or in which his
law partner, or any person connected witli hini as employer,
cmi)Ioye, or clerk, or in the law imsincss in any manner, shall
be interested or appear as a parly, agent, attorney or counsel.
Any court commissioner, or judge, acting as such, violating
this section shall forfeit twenty-live dollars for each sucli
violation, and shall also be suliject to removal from office."

A court commissioner is a magistrate before whom pre
liminary hearings may be held in criminal jirosecutions.
It would be unlawful for you as assistant district attorney
under sec. 2582a, and also under well known general prin
ciples of law, to bring a proceeding before yourself as court
commissioner or to have the district attorney bring the same
before you. The judge is limited to six appointments in
each county, and the people of the county are entitled to the
full number of magistrates appointed.

I believe the case of Slate r. Jones, 150 Wis. 572, is deci

sive of the question as to whether the two offices are in
compatible.
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At page 575, our court said:

"Preliminary examinations in criminal cases may be held
before a justice of the peace, county judge, or court com
missioner. * * * The consolidation in one person of the
oflices of county judge and justice of the peace diminishes
the niimljcr of examining magistrates by one. There is some
conflict in the instances mentioned l)y the learned circuit
court between the duties of county judge and those of justice
of the peace. It was not an essential clement of incom
patibility at common law that the clash of dutj' should
exist in all or in the greater part of the ofHcial functions."

At page 574 the court also quotes from the opinion of
Ashhurst, J., in the case of Milwaid v. Thatcher, 2 term.
Rep. 81, as follows:

"There may be cases in which it would be absolutely
necessary for him to sit in that character, as in case of the
sickness of other members; and if there be one possible case
in which he might be called upon to act, that is an answer
to the argument.".

If all other court commissioners in the county were ill,
and, therefore, disqualified, the people of the county would
be deprived of your services simply because you were also
assistant district attorney. There are a great many instances
in which it is advisable to bring an action in a circuit court"
and to hold preliminary examinations before a court com
missioner instead or before a justice of the peace, and the
people of the county arc entitled to the full number of court
commissioners allowed them under the law to act as magis
trates in criminal prosecutions.
I am therefore constrained to hold that the oflices of

circuit court commi.ssioncr and assistant district attorney
are incompatible.
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Corporations—Trade-marks—Foreign corporations not li
censed to do business in tiiis sl;i(c cannot die a Irade-mark
under sec. 17-17o.

June 30, 191(>.
Hon. John S. Donald,

Secretary of Stale.
I have your letter ol" the 22nd inst. in which you submit

for construction, certain provisions of sec. 1747u, Statutes
of 1915.

Your letter reads as follows:

"In view of the provisions of sec. I747n, Stats., we desire
to know if, in your opinion, we arc authorized to register
trade-marks for corporatio.is of other states not licensed to
do business in Wisconsin. Part of the section reads as follows:
" 'Any person, firm, co-partnership, corporation, associa

tion, or union of workingmen which has heretofore adojjted
or used or shall hereafter adoj)l or use any label, trade-mark,
trade name, term, design, pattern, model, device, shop mark,
drawing, specification, designation or form of advertisement
for the purpose of designating, making known or distin
guishing any goods, wares, merchandise or other product of
labor or manufacture as having been made, manufactured,
produced, prepared, packed or put on sale by such person,

, firm, co-partnership, corporation, association, or union of
workingmen, or by a member or members thereof, he or
they, if residents of this or any other state of the United
States and such foreign corporations as mag have hcen dulg
licensed to transact husincss in tlw stale of Wisconsin, may file
an original, a copy, or photograi)hs or cuts with specifica
tions of the same for record in the oflicc of the secretary of
state.'
"Do the words 'foreign corporations' refer to corporations

of other states or to Lliose of foreign countries only? That
is, are we to understand the words 'any pei'son, firm, co
partnership, corporation ^ or union of workingmen * * *
or a member or members thereof, he or they, if residents
of this or any other state of the United States * * * may file'
as including all corporations except those of foreign "coun
tries? Or do the words that follow 'and such foreign corpora
tions as may be duly licensed to transact business in the
state of Wisconsin' exclude all corporations of other states
unless licensed to do business in this state?
"If corporations of other states are excluded, do the

words, by a member or members, he or they, etc.. lead you
to believe that members of a corporation of another state,
in their individual capacity, may enter trade-marks for their
corporation?"
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Our slaliiLcs distinguish between cionieslic and foreign
eorporalions. Domestic corj^orations are such as are
created and organized under and by virtue of the laws of the
state of Wisconsin, h^orcign corporations are all corporations
organized otiierwise than under the laws of Ihis stale. See
sees. Xnob and 3207.

In my opinion, sec. 1747« must be interpreted in harmony
with the delinilions above given. The words "foreign cor
porations" must be held to include coriiorations created
and organized under the laws of other stales of the United
States. There is nothing in the section under consideration
or any other provision of law connected therewith which
limits the words "foreign corporations" to only such foreign
corporations as are created under the laws of governments or
countries other than the states of the union.

It is therefore mj^ opinion that a corporation created
under the laws of a sister state, but which has not been duly
licensed to transact business in the state of Wisconsin is not

entitled to enter and file its trade-mark in your office.
The words "any member or members, he or they, etc."

can have reference only to a person, firm, copartnership,
association or union of workingmen, and can have no refer
ence to a "corporation."
I am therefore of the opinion that what such a foreign

corporation may not do directly it cannot hy its individual
stockholders pr its ofliccrs acting in their official capacity.
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Peddlers—Transient Merchants—A person who buys a
bankrupt stock of merchandise and throws it upon tiic mar
ket, not beini^ a merchant of the municipality must lie
licensed as a transient merchant.

July 1, 19U).
Tiiorwald p. Abel,

District Allornei},
Sparta, Wisconsin.

In your communication of June 30th, you submit the
following:

"II, who conducted a general merchandise store in the
city of Tomah, was declared a bankrupt, and by order of a
court of bankruptcy the entire stock of merchandise was
sold to S, a nonresident of the city of Tomah. S, immediately
after the purchase of the bankrupt stock, opened up the
bankrupt's place of business and sold at retail in the usual
course of business, the bankrupt stock purchased by him.
"Question One: Under these conditions, is S required

to have a license as a transient merchant?
"Question Two: If S does not need a state license as a

transient merchant, can the city of Tomah impose a license
fee for the sale of this bankrupt stock at the city of Tomah?

A transient merchant is delincd under sec. loVlc as fol

lows:

"A transient merchant within the meaning of sections
1570 to 15<S4f, inclusive, is delined as one who engages in
the vending or sale of merchandise at any place in this slate
temporarily and who docs not intend to become or does not
become a permanent merchant of such place."

Under your statement of facts H has purchased merchan
dise and he proposes to sell it in your city. lie comes witiiin
the express wording of the above dclinition of a transient
merchant. It does not matter whether he purchases the
merchandise in said city so long as he is engaged in vending
and selling the same in said city.
Your first question is therefore answered in the allirma-

tive.

Your second question was dependent upon the an.swer to
tlie first and tliereforc needs no answer.
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Public llmlth—Public Officers—llcsllh officer of city of
Brodhcad should be elected by the Board of Health.

.)iily 3, 191(1.

Hon. C. a. Harper,

Slate Health Officer.
In your letter of today you ask for an interpi'elation of

the provisions of the charter of the city of Brodhcad relative
to the appointment of a health officer. You say that the
appointment of a health officer for the city is being held up
as the I'esulL of a controversy regarding the manner in which
a health officer should be selected, one faction contending
that he should be chosen by tiie senior alderman from each
wai'd and the mayor comprising a board of health; the other
faction maintaining that the health officer should be elected
by the common council as a body.
The charter of the city of Brodhead is found in ch. 270,

Laws of 1891. Subscc. 13, sec. 3, ch. 5 of that charter pro
vides that the council shall have power as follows:

"To establish. and regulate boards of health, proyide
hospitals for those infected with smallpox or other infectious
diseases, and order and regulate the removal of such persons
from the city, when its health and safety so require, and to
provide grounds for the burial of the dead."

This, as I believe, is the only i-efcrence in the charter to a
board of health or a health oflicer.

Sec. 3 ch. 2 of the charter provides for the election of
certain officers of the city, not including members of the
board of health nor health officer, and then provides in part:

"The city clerk, marshal and street commissioner, and all
other ofTicers necessary for the proper management of the
affairs of said city, shall be appointed by the common
council."

Sec. Mil, Stats., provides in part:

"The town board, village board and common council of
every town, village and city, except in cities of the first
class, shall, within thirty days after each annual election,
organize as a board of health or appoint wholly or partially
from its own members, a suitable number of competent
persons who shall organize as a board of health, for such
town, village or city.
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"The officers of such board shall include a chainnan, a
clerk, and a heallh oflicer, who shall be c.v officio a memljer
of such board and ils excculive oflicer; all such ofTicers shall
be elecLcd by the lioard InimediaLcly aflcr its ortfanizalion,
li^vcry board of health as thus consLiluled shall exercise all
the powers and perform all Lhe duties jirescribed in this
cha|)ler within the limits of the town, villai^e or city of which
they are such ofiicers. Iwery health officer so appointed
shall be, whenever practicable, a reputable physician.
The heallli officer when appointed shall hold office for two
years and until his successor has been elected and f|ualifies.
If a vacancy occurs in his office, the board of health shall
immediately fill the same by an election. The foregoing
provisions shall not apply to any city or village in which a
board of health and a liealth officer are provided for l)y the
charter thereof; * *

The c|ucstion thus arises as to whether or not the pro
vision in the city charter of the city of Brodhcad, first above
quoted, docs provide for a fjoard of health and a health
officer within the meaning of sec. 1411.

In my opinion it docs not. It seems to me that the pro
vision of sec. Mil that the provisions of that section shall
not apply to any city or village in which a board of health
and a health officer arc provided for by the charter means
that such provision shall not apply to any city or village the
charter of which makes specific provision for a board of
health and a health officer, stating the number of members
who shall constitute such board of health, by whom such
board shall be appointed or elected, provide specifically for
a health officer and by whom such health officer shall be
elected or appointed. This the charter of Brodhcad does
not do. I understand that an ordinance was enacted by
the city council of the city of Brodhcad, several years ago,
providing for a board of health, but making no specific pro
visions for a health officer. This, however, would not be
making such provision by the city charter itself.

Another reason for believing that the provision in
the city charter of the city of Brodhcad, to which
reference has been made, is not the kind of a pro
vision for a board of health and a health officer intended
by the exception of the provisions of sec. Mil, is that
one of the provisions of the General Charter Law is
very similar to the provisions of the charter of the city of
Brodhcad. Subd. (35), sec. 925-52, Stats., provides that
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the common council of cities under ilie General Charier Law

shall have authority by ordinance, resolution, by-law or
regulation "To establish and regulate boards of health."
This same provision is found in this section in Sanborn &

Berrynian's Annotated Statutes of 1889 which was prior
to the enactment of the special charter of the city of Brod-
head. In those statutes a part of what is now sec. 1411
was found in sec. 91()a. That section provided in part:

"The Unvn board, village board or common council of
every town, village or city in this stale sliall iiereafter, within
thirty days after each annual cleclion organize as a board
of health or shall appoint wholly or partially from its own
members a suitable number of competent persons who shall
organize as a board of health for such town, village or city.
Such organization shall include the election of a chairman and
a clerk, and every board of health organized as provided in
this act shall immediately after its organization appoint a
health ofliccr for the town, village or city, who shall be,
c.r ofjicio, a member of the hoard of health and its executive
ofiicer: and the board of health as thus constituted shall,
until their successors in oflice are duly organized, perform
all the duties and have all the powers that are given to boards

'of health by the general statutes of the stale. * * *
Provided, that the foregoing provisions shajl not apply to
any town, city or village in which a health board is organized
and a health ofiicer appointed under the provisions of a
special charter; * * * "

ItAvill thus be seen that there has been no material change,
so far as the c[uestion under consideration is concerned, in
the statutes since prior to the time of the enactment of the
charter of the city of Brodhead; that the provision in the
General Charter Law authorizing the establishment and regu
lation of boards of health was not treated as being a pro
vision for a board of health and a health ofliccr within the

meaning of sec. Mil; neither has any subsequent legis
lature deemed that there was any conflict between the
general provisions of sec. 1411 and the provisions of subd.
(35), sec. 925-52.

It is therefore my opinion that in the city of Brodhead
the health ofliccr should be elected by the board of health
immediately after its organization pursuant to the pro
visions of subscc. 4, sec. 1411, Stats.
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Bridges and Highwai/s—Town bus no aullioriLy to raise
money by issuing bonds for the building of !)ridgcs.

July li, 1916.
State IIic.hwav Commission,

1 have your rcquesL for ojiiiiion of rcccuL date in which
you ask, in substance, to ho. advised whelher the provisions
of sec. 1317/73-13, Stats., auLliori/.ing tlic Issuance of town
bonds for highway iinprovcincnts comprehends and author
izes the issuance of such Ijonds for Ihe erection or improve
ment of bridges on the system of prospective state highways.
The pertinent language of the section in question is as

follows:

"Seclion i;n7/77-13. 1. Any town, if the electors thereof
shall so determine by a majority vote of the electors at a
regular town meeting, * * * raise money for
original improvement of any portions of the system of pros
pective stale highways, by issuing town semi-annual interest
payment coupon bonds * * *^ Provided that the money
ohiained shall be promptly deposited with the county
treasurer of the county to the credit of the highway fund
to be expended in such town in Ihe conslrucliun of Ihe par-
iicular road or roads designated in the oidinance or resolution
authorizing the issuance of said bonds. * * *^
"2. Bonds issued under this seclion shall be divided as to

denominations and due dates so that bonds equal in amount
siuill bo payable each year, and tiie resolution authorizing
the same shall specify the total amount of the issue, the
amount of the proceeds to be expended on each particular
road."

It will be observed that the language of sec. 1317/n-13,
authorizes town bonds for state aid highway improvement,
uses the woid "road" or "highway" exclusively and nowhere
contains the word "bridge" or "bridges". It therefore does
not exj)ressly or specifically authorize the issuance of such
bonds to pay for biidge improvements. The question there
fore is whether authority to issue sucli bonds for bridge
improvements may be read into the statute by construction.

There arc, of course, many cases where it has been held
that the word "road" or "highway" in a statute is broad
enough to include a bridge. There arc also cases in which
the contraiy result is reached. The conclusion reached in
such cases turns upon the context and the relation in which
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the parLicular sLaiiiLc is found witii reference lo other stat
utes. The object of construction is, of course, to determine
legislative intent.
We find that sec. 1317//^lb was enacted substantially in

its present form as ch. 558, Laws of 1918. This section,
as originally enacted as a part of the .State Aid 1 lighway Law,
ch. 837, Laws of 1911, consisted of but one short jiaragraph,
which did not prescribe in any detailed or adeipiate way the
procedure for the issuaiu-e of town bonds under this law. It
is to be observed that not only sec. I317/n-18, of the original
highway law, but that section in its present form and as
amended and elaborated by tlie act of 1913 differs noticeably,
if not strikingly, in its phraseology from that of the other
sections of the highway law. Whereas this seidion origin
ally referred only to highways and highway improvements
and in its present form uses only the work "roads" or "high
ways", the preceding sections of the highway law .seem
throughout to make specilic mention of "biddges" as dis
tinct from "roads" or "highways". Thus in subsec. 1,
see. 1817m-4, the minimum tax which may be laiscd for
state aid in any town is "not less than two hundred fifty
dollars for building bridges on a prospective state highway
or a tax of not less than four hundred dollars for improving
a portion of the system of prospective state highways by
grading, draining or surfacing * Likewise subsec.
2 of this section specifically authorizes the use of the prp-
cecds of such tax "to pay the town's share of the cost of
constructing bridges on a prospective state highway" and
for other enumerated purposes constituting road or highway
work. Again, in subsec. 4 of this section it is provided that
the petition of the town board for county and state aid
"shall state the location of the bridge or road to be improved."

vSubsec. 1, sec. 1317777-5 gives the county board authority
to aid "in constructing or improving any road or bridge within
the county." .And in this same section bridge improve
ments are excepted from the limit of the amount which may
be expended under the law for each separate improvement.
Subsec. 5 of this section provides that the county road and
bridge fund shall be used only for "constructing and main
taining highways and bridges."
Among the powers of the county road and bi-idge com

mittee, as enumerated in subsec. 8 sec. 1317/72-5 we find
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that they arc authorized to enter into contracts for the
"construction and maintenance of hiijhways and bridges."
Likewise, sul)sec. 5, sec. 1317 //?-(), prescribing the duties
of the county highway commissioner, provides that he shall
make an annual report of expenditures "for constructing
and maintaining highways or bridges."
Without further specific reference or (jiioLalioii I will say,

generally, that this distinction as between ])ridgc and road
or highway is one which is observed c.r induslria throughout
the provisions of the State Aid Highway Law relating to
surveys, i)lans, construction and payment for work under
sec. 1317/n-7; the distribution of state aid under sec. 1317/n-8,
and in the miscellaneous provisions contained in sec. 1317/71-9.
These statutes the legislature had before it when it enacted

ch. 0(hS, Laws of 1913, by which sec. i;H7/n-13 was put in
its present form. It avouUI liardly i)e cither reasonable or
peiTnissible to assume that tlie legislature overlooked the
distinction between road oi- highway impiovements and
bi-idgc improvements observed so industriously throughout
the Slate Aid T.aw. Had the legislature designed, in sec.
1317/n-13, to authorize the issuance of town bonds there

under for bridge improvements as well as road improvements
it would have been the easiest and most natural thing for
the legislature to have followed the phraseology of the pre
ceding sections of the highway law in that regard. That it
did not do so is strongly suggestive, at least, that it did not
intend to authorize the issuance of town bonds for bridge
improvements.
The strictness with which the courts have held munici

palities within the letter of their authority under statutes
relied upon to authorize the issuance, of bonds amounts in
elTcct to a rule of construction that express, specific statu
tory authority must, in general, be found to sustain an issue
of bonds by towns, cities and villages. Courts do not ex
tend by construction statutes designed to enable munic
ipalities to charge the future with a burden of public debt
when there is doubt of the authority to issue the bonds in
any case. That doubt will generally by the court and always
by investors be resolved against the bonds. I think, there
fore, thai in such a case of doubt it is my duty to advise
against the issuance of bonds of doubtful validity.
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The cfucstion is noL one free from doubt, and it may lie
that tlic court will sustain any such bonds already issued
the proceeds of which may have been used for bridge im
provements, but I am of the opinion tiiat the authority for
Ihe issuance of such bonds under this statute is doubtful

if not wholly wanting, and that you should advise town
ofliccrs proposing to issue bonds for bridge building under
sec. I317/n-13 to that elTecL.

Inlo.iicalimj Liquors ~A saloon license may not lawfully
issue until full license fee is paid.
Where a saloon operated one year under a pretended

license issued for less than the required fee, the "location"
lost its privilege under the Baker Law.

July 6, 1916.

M. R. Munson,

District Atlorncy,
Prairie du Chien, Wisconsin.

Under date of July 1st you submit the following state
ment of facts.

"A license was issued by a city clerk and delivered to the
licensee before the full amount of license money was paid.
•TiOOwas paid at the lime of the delivery of the license, and sub-
scc[ucntly another hundred dollars was jiaid, making in all
S;>0') paid for the license, when in fact this city has fixed the
license at 3500. The license was properly granted by the
city council, but was not issued and delivered according to
law by the city clerk. Will that fact invalidate the license
from its issuance? Was there a valid license in force for the
said saloon during the past year according to said facts?
Can a license now be issued to the said premises, or will the
fact that there was no valid license in force and effect from
July 1, 1915 lo July 1, 1916, forfeit the license privilege to
the said premises, this being a city where we have more than
the number of saloons our population cnlillcs us to?"

Under sec. 1518, as interpreted by our supreme court in
the case of State ex rel. Treat v. Hummel, 134 Wis. 61, a

license issued without the full license fee having been paid
prior to the granting of the license makes it absolutely void.
The paying of the license money into the city treasury is a
condition precedent to the validity of the license.
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It follows thai there was no valid license for the place in
queslion during the license year from July 1, 1915, to July 1,
1911); and as the saloon was run in violation of our laws it
was a i)ui)lic nuisance for a full year, and the right to a
valid license has unquestionably been forfeited. See Koch
V. Stale, 157 Wis. '137.

You also inquire whether a vote denying an application
for a liquor license may be reconsidered the following day and
an apiilication then granted.

I see no olijection to this order of procedure. It seems to
be in compliance with jiarliamenlary rules. Sec Robert's
Rules of Order, page 73.

Criminal Law—Kcquisilions—-A requisition will not issue
unless it appears that the accused was in this state at the
time the alleged olTense was committed.

July (), 1916.
A. II. Smith,

Dislricl Altornqj,

Merrilb Wisconsin.
I am in receipt of your letter of the 5th with reference

to your application to Governor Philipp for a requisition
for Phillip Buteau.
You say that if Governor Philijqi follows my decision in

this matter, that is, that a person cannot be returned to
this state upon extradition proceedings unless it appears
that he was in this slate on the date on which the crime was

alleged lo have been committed, it absolutely nulUnes the
provision of the law under which the complaint in this case
was made, to wit sec. 15870, because if the defendant had
been in the state at that time he could have been reached

under the ordinaiy bastardy proceedings; that you take it
that this section was passed to reach the very point upon
which rcipiisition is asked at this time, that while Ihe defend
ant migiit have been in Montana on the 2Gth day of March,
1916, the fact that his illegitimate child was starving in the
city of Tomahawk, Lincoln Couiity, Wisconsin, under the
law, does not make the location of tlu; crime that of Montana

but of Wisconsin; that this is following the line of cases where
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poison is sent from one slate to another and it takes the life
of tlie pei'son in the latter state; that you have had this
matter up witii Judge Reid on former occasions and tliat.
as a matter of fact I "will find a letter written by this depart
ment under date of February 19, 1915, (Vol. IV, Op. Atty.
Gen., p. 110), where the same question arose, but you are
not certain whether defendant was in the state of Wisconsin

at the time of the commission of the oll'ense or not; that the

l)laec of the commission of Ihe olTense, in your judgment,
is in the state of Wisconsin; that if the statute is to be of
any force or to be greater than the ordinaiy bastardy statute
it will be neccssaiy to have these defendants brought back
from other states where tliey go immediately upon securing
the slightest information that tiicy will be held for the non-
support of the illegitimate children, and that this infor
mation always comes l^efore the birth of the child and gives
them sulFicient time in which to leave.

You ask mc to advise you with respect to this matter
and say that if Judge Reid and you can see this in a different
light after further examination you will be glad to take it
up with me, but that this defendant is being held and that
you desire, if possible, to have the requisition issued.
Sec 45S7c is the general statute relating to desertion and

abandonment. It relates to desertion and abandonment of

wife and minor children whether the latter be legitimate or
illegitimate. It makes the olTense of abandonment and
desertion a crime and was probably designed to have a
deterrent efl'ect upon those who othenvise might be inclined
to seek to avoid the performance of their natural duties
toward the members of their own family and those for whose
coming into the world they aic responsible. I do not think
it was intended in any way to take the place of the bastardy
statute. Bastardy is not a crime, under the laws of this
state, and for that reason a person cannot be returned to
this slate upon extradition proceedings when charged merely
with bastardy.
The reason that a person cannot be returned to this state

upon extradition proceedings where it does not appear that
he was in this state at the time the olTense is charged to
have been committed is that see. 5278, R. S. U. S., which is

the only authority we have for our interstate extradition
proceedings, provides:
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"Whenever the excculive authority of any stale or terri
tory demands any person as a fugitive from justiee. of Ihe
cxeeiiLive aulhorily of any slale or territory to wliieh such
person has tied, and produces a eoi)y of an indictment found
or an aflidavit made l)y tlie magistrate of any state or terri
tory, charging the jierson demanded with having committed
treason, felony, or other crime, cerlilied as authentic by the
governor or chief magistrate of the state or territory from
whence the person so charged has fled it shall be the duty of
the executive authority of the state or territory to wiiich
such person has lied to cause him to be arrested and secured
and to cause notice of the arrest to ])e given to the executive
authority making such demand, or to the agent of such
authority appointed to receive the fugitive, and to cause the
fugitive to be delivered to such agent, when he shall appear."

You will note that this statute provides for the return
from one state to a demanding state of "a fugitive from
justice" and also speaks of "the state or territory to which
such person has lied," and "the state or territory from whence
the person so charged has fled," etc. The courts have uni
versally held that a person not in the demanding state at the.
time the offense is alleged to have been committed is not a
fugitive from justice. Spear on the Law of Extradition, p.
397 c/.sc(/.; HijaU v. People ex rel. Corkran, ISS U. S. (iOI, and
cases cited.

There arc numerous cases to the same effect but I feel

there is no need of citing them here. I3ulc X of the execu
tive oflice, relating to aj^plications for requisitions, is merely
for the piirjiose of having the papers comply with this feder
al statute. I trust that this will fully explain this part of
the matter to you, hut if not I shall be veiy glad to take it
up further with you.
In an opinion given to the district attorney of Trem-

pealeau County under date of July 29. 1913, (Vol. II Op.
Atty. Gen., p. 303), it was held that the offense of abandon
ment of a child may ho. committed prior to the birth of the
child. In view of this opinion I see no difficulty in your
charging the abandonment as having occurred at a time
when the defendant was still within this state.

Tiic opinion of Febuiary 19, 1915, (Vol. IV, Op. Atty.
Gen., p. 140), to which you refer, simply held that the of
fense of abandonment of an illegitimate child is an extradi
table crime. Thequestion at issue here did not come up in
that case.
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Automobiles—Jitneys—A jitney must be operated on tlie
route and according" to the scliedulc mentioned in tlic apjjli-
calion tor a Inauisc.

July 7, 1910.
Ar.FRED L. Drury,

District Attorney,
Kenoslia, Wisconsin.

I liave your request for opinion, of the 3rd inst., in which
you say that application has been made to you for the issu
ing of a warrant for the arrest of a number of jitney operators,
it being claimed that sucli jitney operators operate their
motor vehicles outside of the schedule set forth in tlicii

respective applications to the railroad commission for the
acceptance of their bond under sec. 1797-64, Stats. You
ask, in elTect, whether the operation of a motor vehicle as a
jitney by a bonded carrier outside of the route and Limes
specified in the schedule is a violation of sec. 1797-62 to 1797-
67, Stats.

Sec. 1797-62, Stats., with reasonable certainty, defines
the manner of operation which subjects a carrier to the pro
visions of these statutes. This section affords a satisfactory

. statutoiy definition of operation as a jitney as commonly
understood and practiced. The manner of operation therein
defined is clearly distinguishable from livery service where
the carrier undertakes to cany a passenger or passengers
directly to a particular destination, and also clearly distin
guishes jitney service from bus service where passengers are
carried between established termini. The jitney service,
defined in these statutes and to which these statutes apply,
is that character of service now commonly afforded in cities
by motor vehicles operating along the streets and stopping
indiscriminately at street intersections upon signal from pro
spective passengers, taking on passengers as they may offer
themselves in tliis manner, and depositing them from place
to place along the route. Persons operating this character
of service are required, under the terms of sec. 1797-62, "to
operate over such general routes or within such territory and
during such hours as. may be reasonably required for the
accommodation of the public in accordance with the following
provisions."
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Sec. 1797-63 rcciuires thai llic JiLnoy operalors shall fur
nish and file a bond or other coiilracl whereby a responsible
insurance company assumes any lia])illly which may arise
as a result of the negligent operation of the vehicle wilhin
the limitations of that section.

Sec. 1797-64 requires that such bond shall be accompanied
by an application for the acceptance thereof by the railroad
commission, which application is required to state, among
other things, "the general route, or the territoiy, over which
it is projiosed to operate the motor vehicle described in such
bond, the proposed hours of such operation and the rate of
fare * .

If the conditions of the application meet with the approval
of the railroad commission the commission is required to
issue a certificate "setting forth the fact that the applicant
has in respect to the vehicle described therein complied with
the provisions of section 1797-03 and 1797-04."

Sec. 1797-67 declares a violation of these statutes a mis

demeanor and describes a penalty in the following terms:

"Any person, firm or corporation operating any motor
vehicle described in section 1797-62, who shall fail to comply
with the provisions of section 1797-63 and section 1797-64
and section 1797-60, shall transport in any such vehicle a
larger number of passengers than the number specified in
such bond as the carrying capacity of such vehicle, shall
charge a rate of fare other than that specified in the appli
cation accompani,ung such bond, or shall fail to operate such
vehicle upon the general route, or within the territory, and
during the hours set forth in such application, shall be
deemed guilty of a misdemeanor * ."

It will be observed that these statutes expressly require,
in sec. 1797-62, that jitneys shall operate on schedule, and
in sec. 1797-64 that jitney operators shall submit their pro
posed schedule to the railroad commission and that such
proposed schedule shall be in elTect approved by the rail
road commission.

If it weie practicable, under these statutes, for a jitney
operator to submit as such schedule only a schedule of an
hour or two a day, being a small portion only of the time and
route on which it is contemplated to operate and, by obtain
ing approval for such schedule by the commission, thereby
to comply with the law and obtain the right to operate as a
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jitney during such other hours and such other routes as the
operator might from time to time elect, it is plain that the
purposes of the statute, in requiring the operator to submit
and obtain approval of a route and hours of operation,
would be largely defeated. While the statute is a penal
statute and to be somewhat strictly construed on that ac
count, this consideration does not necessitate or warrant a
construction whicli would defeat the purpose of the law.

It is plain to my mind, from the above quoted provisions
of the statute taken together, that the legislative intent was
to require compliance with all of the provisions of these
statutes by the owners of motor vehicles at all times while
such motor vehicles are operated in the manner described in
sec. 1797-62. In short, it is my opinion that while operating
as a jitney, as in that section defined, such operators arc
required by these statutes to operate on the general route
and during the hours specified in their schedule and not other
wise, and that the liability on the bond of such carrier at
taches at all times while such carrier is being operated as a
jitney. It is for the purpose, doubtless, in part i\l least,
of detennining when a motor vehicle, sometimes so oi)crated,
is in fact operating as a jitney that the legislature has seen
fit to require the operation of such vehicles on the given
route and schedule.

It follows, in my opinion, therefore, that any opeiation
in a manner defined in sec. 1797-62 other than on the route

and during the hours specified in the ai)plicalion of the oper
ator for acceptance of his bond by the railroad commission,
is operation in violation of these statutes for which the i)erson
guilty is liable for the penalties prescribed in sec. 1797-67.

Corporations—Banks and Bankin(/~\ bank cannot limit,
by by-law, the amount of its stock that may be held by one
person.

July 7, 1916.
Hon. a. E. Kuoi.t,

Commissioner of Bankimj.
Ill your communication of the 28th ult. you ask me to

render an opinion on a question propounded to you by Sam-
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ucl Perry, of ForcsLvillc, Wisconsin, under dale of June 2()th,
to wit:

Is it lawful for the slockliolders or directors of a stale bank

to enact a by-law limiting tiie amount of stock any one ])cr-
son may own in said bank?
In an ofTicial opinion rendered to the lion. John S. Donald,

secretaiy of state, under date of March 28, lOlb,"' 1 iield that
it was unlawful for a corporation to limit the shares of a
stockholder in a cooperative associalion to a loss aggregate
par value than one thousand dollars.
Sec. 1786c-8, Stats., provides:

"No stockholder in any such assfM'ialion (co-operative)
shall own shares of a greater aggregate par value than one
thousand dollars, except as hereinafter provided."

The right to pass such a by-law must be resiionsive to
])ermission or direction contained in a statute. In looking
over the statutes relative to banking institutions I find no
provision which aiitliorizes the stockholders or directors to
pass any.sucii by-law; neither do I find any [irovision in the
statute limiting tlic number of shares a stockholder may
own.

You will note that the ca.se of O'Brien i>. C.iimmings, 13
Mo. App. 197, was a case involving a bank coiporation and
is therefore cleai ly in point.
For the rea.sons given in the oiiinion referred to. I am of

the opinion tliat a by-law limiting the number of shares a
stockholder may own in a bank corporation cannot be passed
under the Wisconsin statutes.

Into.ricaliiuf Liquors When a town votes wet after having
been dry no license can be issued for a saloon within 300
feet of a school.

July 7, 1916.
A. ,1. O'Mei.ia,

Dislrid Allornci/,
Rhinclander, Wisconsin.

In your communication of July 3rd you stale that a retail
liquor license has been issued in the town of Three Lakes, in

*Page 265 thisyvolume.
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your county, within tiircc hundicd feet of a permanent pub
lic school; that no petition or remonstrance was presented
to the town ofHccrs prior to tlic issuing of same; that a li
cense was in force on tiic promises in question on June 30th,
1905, and at ail times since that date until the 1st of July,
1915, when the town had no licenses; and you inquire whether
or not the license granted this year is legal or otherwise.

Subsec. 5, sec. 1548 provides as follows:

"From and after June 30, 1905, anything contained in
any city charter to the contrary notwithstanding, no such
license shall be granted to any person or persons for the
sale of any such Ikpiors in any l)uilding, booth or other place
for which a license is not in force on the thirtieth day of June
1905, within a distance of three hundred feet of any public
or permanently established parochial school grounds, said
distance to be measured upon the streets from the boundaries
of the school grounds. Whenever after January 1. 1908, a
list of all the parents and lawful guardians of the children
enrolled as pupils of any i)iiblic school or permanently
established j)arochial school, together with a remonstrance
in writing, signed and acknowledged before a notary public
by a majority of such ])arents and lawful guardians, is tiled
with the. city, village or town clerk, as the case may be, de
scribing certain premises forw'hich a license had previously
iieeii issued within three hundred feet of the grounds of said
(uiblic or i)arochlal school (the distance, to i)e measured as
aforesaid) and demanding Miat no license be granted for the
sale of intoxicating li(iuors on such premises, no such license
shall thereafter be granted to any [lerson for the sale of such
liipiors on such premises."

In this section you will note that tho.se saloons that were
operating within the specilied distance on the 30lh day of
.June, 1905, were given the right to continue such business
and the licensing authorities are authorized to grant them a
license unless a remonstrance, spoken of in the statute, is
filed with the clerk.

I believe that the right reserved to theper.soii who is oper
ating a saloon within the prescribed distance is a right that
may be forfeited by nonusc, similar to the forfeitures of the
proviso under the so-called Baker Law. I think the same
principle applies.
This department has consistently held that in a town

whicli has voted dry and siib.secpiently wet all iircfercnce for
all locations under the proviso in the Baker Luav has been
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forfcilcd by nonusc and no jircfcrcnce can be given Lo Llic
locaLions in which saloons were jiroviously opcraled in excess
of llic ratio in said Baker Law. The same ruling must lie
made in regard to the provision in subscc. 5, sec. 1518, as
above cpiotod.

I am therefore of the ojiinion that the license in question
was not legally granted for the reason that a license has not
been continuously in force in the same location since tlie 3()th

day of June, 1905. The right to a license has been forfeited
by nonuse.

Inloxicaliny Luiours - Any jjcrson giving intoxicating liquor
to a minor may be piosecuted under sec. 1557.

July 7. 1916.
IIarlan B. ]^oGia\s,

Dislricl Aitorncn,

Poi tage, Wisconsin.
Under date of July 6th you submitted the following slutc-

menl of facts as a basis foi* an opinion:

"A man twenty odd years old procured alcohol, and in a
dry town on Sunday invited liiree boys under twelve, years
of age lo join him and drink with him. No clTort was made,
lo .sell them the li([uor nor was llie gift made in lieu of a sale.
It was merely a straight gift to help carry out a dei)aucii.
"What action, if any, should be brought upon this state

ment of facts?"

A criminal prosecution should be brought under the fol
lowing provisions of sec. 1557:

"1. * * * And any person whatever who shall procure
for or sell or give away lo any minor, whether upon the
written order of the parents or guardian of such minor or in
any other manner whatsoever, or to any intoxicated person
any such liciuors or drinks shall be punished by a lino of
not less than five dollars nor more than fifty dollars or by
imprisonment in the county jail not to exceed thirty days,
or by both such fine and imprisonment.
"2. Where the olTensc is that of selling liquor to a minor

seventeen years of age or under, the guilty ])erson shall be
j)unis]ied by a line of not less tluin Iwenty-iive dollars nor
more than two hundred dollars or i)y imprisonment in the
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couiiLy jail not less than five days nor more than eight
months, and in all eases of eonvielion for a second or any
suhsequenL offense by such imprisonment only."

You will note that under the express provisions of this
statute the giving away of intoxicating liqours to a minor
constitutes an olTense. The phase found in other provisions
of the excise law—"for tiie puipose of evading any law of
the state relating toe.xcise or the sale of intoxicating liquors"—
is omitted in this section. It seems to be theintention of the

lawmakers to prohibit the giving away of liquor to minors,
and the party in question having violated the law in this
respect is therefore subjccl lo the penalty j)rovidod under
subsec. 2, above (|uoLed.

Conslilulional Law—Criminal Law—Fines and Penalties—

Moneys arising from forfeited recognizances jielong lo the
conn ty.

July 8, 1916.

Albert H. Smith,

District Altornci],
Merrill, Wisconsin.

Yon have submitted the question to this department as
to what shall be done with bail paid in by bondsmen u|)on
tiic absconding of the principal in a criminal matter?
This question has been passed upon by our supreme court.

It has been held that moneys collected on forfeited recog
nizances in criminjil cases belong to the county. State ex
ret. Gunthcr, Stale Treasurer, v. Miles Counlii Treasurer, .52
Wis. 488; State v. Weltstein, 64 Wis. 234.
These authorities arc decisive of the cpiesLion as to whether

said moneys belong Lo tiie county.
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Towns—BiUhn's and llUihwaijs—Dminayc.—A town may
ho assossod for bcnefiLs hy a drainage district.
A Ijiidgc on a highway bclween two towns made neces.sary

l)y a drainage ditcli must be maintained by that town to
which that portion of the highway was assigned.

July 10, 1910.
Hon. Wm. J. Biciiler,

Belgium, Wisconsin.
You have sulnnitted to me the following question:

"Has a drainage districl organized under the provisions
of sees. 1;>79-11 to 1379-02/;, Slats., (whose boundaries
include parts of two towns) tiie j)ower to make assessments
for benefits against a town by reason of benefits to the public
highway in said town, caused l)y the drains of suc.li drainage
district?"

In my opinion such power is conferred upon tiie district
by statute.

It is provided by sec. 1379-18 tliat the commissioners of
the drainage district shall determine and report the total
cost of the jiroposcd work. Tliis section provides also:

"If the cost of construction of any particular part of the
work * * * should lie assessed upon any particular
tract .* * * of land, or upon any corporation or cor
porations, the commissioners shall so specify, and in their
report they shall fix and determine the sums which should
be assessed against said tracts, lots and corporations, and
assess such sums * ♦ * ^ corporation would
in the judgment of such commissioners derive sj)ecial benefits
from the wJiole or any part of such proposed work. Die com
missioners shall so report and assess such benefits and assess
against Die same its proportionate share of the cost of such
proposed work. The word 'corporation' * shall
be construed to include * * * (3) towns."

You will notice that assessments arc authorized against
towns for special benefits received by them from a drainage
system. The lirst, if not the only special benefit derived by
a town from such drainage to suggest itself to the mind, is
the improvement of the public highways. Under some con
ditions it is next to impossible to build a good road without
first draining the highway aica, and the only practical way
of draining it is by a general drainage system. There can
be no doubt that any special benefits which the highways of
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a town may clciive I'rom the (iraiiiuifo |)roj{'.('l riiriiish a basis
for a valid assessmo.nL

You havG submiLLod Lids lurthor (|iiesll()ii:

"Where a highway exists on the line between two such
towns, which has by the action of such towns been tlivided
into sections for sc))arale maintenance and repair by each
town, and such draina^'e district constructs a draiii across
such highway and a bridge, across such drain on such high
way, must tlie town on whose particular section of town
line higliway the drain and Inidge become loc^atcd, main
tain and repair such bridge, alone, or is such a new contin
gency created that both towns must contribute towards the
maintenance and repair of said bridge'?"

It is my opinion that the town which is chargeable with
the maintenance of that portion of a highway in which a
bridge has been constructed by such drainage district, must
maintain and repair such bridge and that said town cannot
compel the. town on the. opposite side of the highway to con
tribute to such maintenaiK^e and repair.
The. erection and maintenance of this class of bridges is

provided by sec. li'>79-3h/, vStats. it reads as follows:

"The. commissioners shall in the first inslaiice construct
ail bridges and grades on highways lhal exist across their
drains, dilches or levees prior lo or at Ihe lime of the. con
struction of Iheir di'ains, dilches or levees. The town in
which any drain, ditch or levee, shall be crossed by any high
way constructed afterwards shall build all necessary bridges
and grades. Sdid loiiui shall nuiinlaiii and repair all bridges
and grades made necessary by any drain, ditch or levee
dug or coEislrucled by the commissioners of any drainage
district Lo which sections t")79-l t to td79-.32/>, inclusive,
shall apply."

With regard to highways situale on the line between two
towns, the law j)rovides as follows:

"  * * * The paid supervisors, upon laying out,
altering or widening such highway may determine in their
order what part of such highway shall be made and kept in
repair by each town and what share of the damages, if an^y
shall be paid by each; and each town shall have all the rights
and be subject lo all Ihe liabililies in relation to the part of
such higliway to be matle or lepaired by such town as if it
were wholly located in such town; provided that if by any
change of the boundaries of citlier or both such towns, the
territory of either or both shall be increased or diminished.
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or if a new town or village be formed out of a part of the
territory of either or both of said towns having a portion of
such town line highway within its borders, that part of such
order lixing their liabilities shall be deemed vacated." (Sec.
1275, Slats.)

Digging a ditch across the highway and erecting a bridge
over such ditch does not come within the terms of the proviso
above (pioted from sec. 1273. Therefore such work does
not vacate the order made by the town boards apportioning
the highways between the towns, and such order remains
unaffected by the drainage work. The liability of the town
to whi(di such portion of the highway has been assigned for
maintenance is precisely the same as it would be if that part
of the highway "were wholly located in siudi town."

Peddlers—One who goes about from place to place making
sales of a patented article must secure a peddler's license.

July 10, 101(1.

E. E. Rrindley,
DislricI Allurney,

Richland Center, Wisconsin.
In your letter of the Glh inst. you submit the following:

"One, S, has patented a device for sharpening mower
sickles and other farm tools, and as he has no manufacturing
plant of his own, he has the parts manufactured away and
assembles them at his own home. In disposing of his prod
uct, it has been his custom to put some of the machines in
the automobile or other vehicle and make personal visits
to the farmers and demonstrate his machine, and to sell a
machine. accomi)anied by immediate delivery of the same
wherever there is opportunity. The letters patent which
S |)ossesses give him the right to manufacture, sell and vend
said machine in any part of the United States. S states
that his work now is merely to create a demand for his device
so that he can start to manufacture the device on a consider
able scale. Query: Is it necessary for S to gel a state
license under sec. 1570 el seq.. Stats?"

You are referred to an opinion given by this department
to Hon. E. A. Morse, Antigo, Wis., under date of November
30, 1900, published in Opinions of Attorney General for



Opinions of the Attorney-General 545

1908, page 609. IL wa.s there held thai while the federal
authorities give to a patentee the right to use and vend the
patented article this autliority so given is always subject to
the right of the stale, under the police j)Owcr, to regulate
tlie mannei* in which the sale of the article patented or
otherwise shall be made. Yourcpieslion is thcreforeanswer-
ed in the anirnialive.

Appropriations and ExpcnditurcsSiaic Fair—Slate Insur
ance. Fund—The premium for state insurance on the state
lair buildings should lie chargetl to appropriation iindei" sec.
172«.

It is the duty oi the insurance commissioner to provide
stale insurance on all slate buiiilings.

July 10, 1916.
Hon. F. W. Kuba.sta,

Dcpulp Commissioner of Insurance.
I have your re(|uest for opinion of recent date in which you

state that there are no funds available in the operating appro
priation for the stale fair created by subsec. 4, sec. 172-29,
Stats., for the payment of insurance premiums on the state
fair buildings to the state lire fund. You suggest that this
operating ajipropriation is the proper appropriation to be
charged with these premiums. You also state that the de
partment of agriculture has available, as of July 1st, the sum
of fifty thousand dollars appropriated by subsec. 5, sec.
172-29, Stats., which appropriation is in this language:

.  " * * for the department of agriculture for admin
istrative purposes in carrying into elTecl ti\e jiowers, duties
and functions of said department in all its bureaus, branches
or divisions."

You state further that the commissioner of agriculture
has reciuested that the certification of insurance on state
fair buildings be Avithheld until after the state fair when,
presumably, it is expected that the premiums can be paid
out of the operating appropriation, subsec. 4, sec. 172-29,
which will then be in the funds out of the proceeds of the
fair, and in this conneetion you ask: 'Tf such certification is

10—18
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withheld and loss should oceur, will the properly allemptcd
to be covered be prolected by such insurance?" You ask
also: "Haslhe commissioner of insurance any rii^ht to with
hold or withdraw the certifications which he should make on

July 1st, in order to allow the premiums to be paid at such
later date?"

The appropriations for the department of agriculture are
provided for in sec. 172-29, Stats. An examination of the
provisions of this section shows that all of the appropria
tions thereby created, except possibly those created by sub-
sees. 3, 4 and 5, arc expressly appropriated to some specific
purpose and clearly not available for any such purpose as
that of paying fire insurance premiums.
The state insurance fund is provided for in sees. 1978n to

1978c, inclusive, Stats. Sec. f978f/ is mandatory to the elTect
that all insurance on state property shall be carried in this
fund. Sec. 1978/; is mandatory in its terms and requires
the commissioner of insurance "upon the first of July annu
ally" to "provide for the insurance by the state of all state
property." This section, after prescribing a rule for the
determination by Ihe commissioner of the amount of insur
ance to be carried, declares:

"He shall certify to the state treasurer the amount of
insurance upon such properly to be carried by the state and
order the slate treasurer to credit to an account which shall
be kept by the treasurer and known as the 'state insurance
fund' an amount eijua! to sixty jier cent of the premiums as
fixed by llie commissioner of insuiance, and the amount so
credited by the state treasurer to the 'state insurance fund'
shall be debited by the state treasurer to that account which
shall be kept upon his books with the proper oflicer, agent or
board of trustees or regents which may have such property
and buildings in its charge, and tiic amount so debited by
the state treasurer to said oflicer, agent or board shall be
deducted by him from any funds which may be in ins hands,
or which may thereafter come into his hands and payable
to said oflicer, agent or board of trustees or regents for llw
care and maintenance of such huildiiuis or propeiifi.'^

Under the provisions of the statutes creating the state
insurance fund 1 am of the opinion that the commissioner
of insurance has no discretion to postpone the certification
of state property for insurance, but that his duty thereunder
is mandatory and that it should be discharged promptly or
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at least without any appre('ial)le delay, at the time pre-
scribed l)y the statute. Tlie supreme court has held, in
Skilc ex vel. Board of liegcnls v. Ekern, 159 Wis. 519, 325,
that state property is protected by insurance in the state
insurance fund only to the amount of the certification of
the commissioner of insurance. I take it as obvious that

this means that such property is insured only to the amount
of the valid certified insurance in force at the time of the

loss. Therefore, it is clear from this decision of the supreme
court that should a fire loss occur to any of the buildings at
the state fair park, for which no insurance has been certified
by the commissioner, such loss would not be covered by any
insurance. This consideration, it seems to me, adds empha
sis, if that were possible, to the mandatory provisions of the
statute requiring the commissioner of insurance to certify
such property for insurance as required by sec. 1978/;, Stats.
The only remaining question is to what appropriation can
the premium on the insurance so certified be ciiarged at
this time.

It will be observed, as above quoted, that sec. 1978/; requires
tiuit such premiums be charged to an appropriation "for
the care and maintenance of such public buildings or prop
erty." Referring now to subsecs. 3, 4 and 5, sec 172-29, let
us consider these in their order.

Subsec. 3 provides:

"There is annually aj^propriated such sums as may be
necessary, paya])le from any moneys in the general fund not
otherwise appropriated, as a special emergency appropriation
for the department of agriculture to lie used, subject to the
approval of the governor, to meet deficits incurred in the
operation of the state fair."

This appropriation is distinctly an emergency appi'o-
priation plainly, by its terms, intended to provide funds for
the payment of deficits arising out of the operation and con
duct of the fair and out of expenses which could not well be
foreseen. It is not, in my opinion, an appropriation for
"the care and maintenance of such public buildings" as arc
maintained at the state fair park. Inirther, I am of the
opinion that the payment of these insurance premiums,
which the statute requires shall be paid annually on the
first day of July and which everybody therefore knew were
to become due and payable at that time, cannot, in any
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reasonable sense, be classed as an emergency for the pay
ment of which "a special emergency appropriation" might
be available.

The appropriation created by subsec. 4, sec. 172-29 is
merely an appropriation of the receipts of the fair "to the
department of agriculture for the operation of the state
fair." Whilst the payment of lire insurance premiums on
buildings is, in character, an operating expense, as distin
guished from a capital charge, it may be doubted whether
this appropriation is an appropriation "for the care and
maintenance" of the buildings at the state fair park. Whilst
these insurance jiremiums may be properly chargeable to
this appropriation it is of no advantage to so hold on Ihe facts
stated by you for the reason that this appropriation is with
out funds with which to pay these premiums.
Coming now to the appropriation created by subsec. 5,

sec. 172-29, this subsection reads as follows:

"There is annually appropriated beginning July 1, 1915,
fifty thousand dollars, [layable from any moneys in the
general fund not otherwise appropriated for the department
of agriculture for administralivc /m/pasr.s in carrying into
eOect the powers, duties and functions of said department in
all its bureaus, liranches or divisions."

What the legislature intended by the words "for adminis
trative purposes" inserted in this suiisection is well under
stood. The appropriation is the general office appropri
ation of the department designed for the payment of the
salaries and other expenses incident to the adminstration of
the department. This is clearly not an appropriation for
the "care and maintenance" of buildings at the state fair
jiark, and therefore not an appropriation to which these,
insurance premiums are chargeable.
Upon the foregoing examination I conclude, therefore,

that the legislature has made no appropriation to the depart
ment of agriculture under sec. 172-29 which is propciiy
available for the payment of the fire insurance premiums on
buildings at the state fair park, except in subsec. 4, and the
appropriation made in this subsection is inadciiuate. In this
situation it is my opinion that the only appropriation which
is available or which may be made available for the payment
of these insurance premiums at this time is that provided for
in sec. 172a, Stats., reading as follows:
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"Tiunc is annually appropriated such sums as may ho
necessary, i)ayai)le from any moneys in the general fund or
olher available funds not otherwise appropriated, as an
emergency appropriation to meet operating expenses of any
state institution, department, board, commission or other
body for which suflicient money has not been appropriated
to properly carry on the ordinary regular work. Ish) moneys
shall be paid out under this apjiropriation except upon the
ccrtilication of the governor, secretary of state and state
treasurer that such moneys are needed to carry on the
ordinary regular work of the institution, department, board,
commission or other body for which the moneys arc to be
used and that no other appropriation is available for that
purpose. Any moneys so refjuired beyond the regular
appropriation shall appear on the books of the secretary of
state as an additional cost of operating the institution,
department, board, commission or other body as the case
may be."

I am therefore of the opinion that it is the duty of the
commissioner of insurance to at once certify the insurance
on the buildings at the state fair park, that such action should
])e taken under sec. 172«, Stats., and that provision for the
prompt payment into the. state insurance fund of the pre
miums on such insurance will be made.

Public llrallli Public 0(}iccrs—Jj/cal Jlcallh Olficer—
Local health ofiicer holds olfice for two years.

July 11, lUlG.
Hon. G. a. I1ari'i:r, Secy.,

Slalc Board of Health.
In your letter of July 7th you submit the fiuestion: "Who

is the legall^^ appointed health olliccr for the city of Omro?"
You also submit a letter from Wilbur E. Huiibut, attorney,

on this matter. Mr. Hurlbut has also written this depart
ment and gives the following statement of facts:

"The record of the Omro board of health indicates that on
May (), 1911, E. II. Russell, M. D., was elected health officer
for Ihe village of Omro for one year or during the pleasure of
the board; that in April, 1915, Dr. Russell resigned and
vacated the office; that on May 5, 1915, Walter C. Nason,
M. 1)., was appointed health olliccr for the village of Omro
for one year or during the pleasure of the board as the records
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incIicaUi. On May 1, 1910, Quincy H. Danforth, M. D.,
was appointed health olTicor by the board ol" health and
immediately thereafter qualified and entered upon the duties
of his oflice. Waller C. Nason, hi. D., now claims that his
appointraenl of May 5, 1915, was for two years and he
refuses to relinquish the olTice. Both he and Dr. Danforth
arc now claiming title to the office."

It appears that by ch. 354, Laws of 1913, subscc. 1, sec.
1411, Stats., was amended by adding thereto the following;

"The health officer, when appointed, shall hold office for
two }>eais and until his successor has been eleidcd and
qualifies."

Sul)scc. 4, sec. 1411 contained the following, which was
not eliminated at that time:

"Every health ofTicer so apjiointed shall be, whenever
practicable, a rc|)ulable physician, lie shall hold office
during the pleasure of such board and until the qualification
of his successor."

Ch. 354 was approved and went into effect May 27, 1913.
Ch. 604 was approved and went into efTcct August 20, 1915.
Sec. 80, ch. 604, Laws of 1915, provides as follows:

"Section 1411 of the statutes is amended by striking from
subsection 1 thereof its last sentence, namely, The health
officer when appointed shall hold office for two years and
until his successor has been elected and qualifies;' also by
striking from subsection 4 thereof the following woids,
namely, 'he shall hold office during the pleasure of such
board and until the qualification of his successor;' also by
inserting in said subsection 4, in the place of the words so
stricken thereform, the words stricken from said subsection
1, namely, 'The health officer when appointed shall hold
office for two years and until his successor has been elected
and qualifies.' "

Dr. Russell resigned and vacated the office in April, 1915,
and Dr. Nason was appointed health officer May 5, 1915,
prior to the amendment of ch. 604, Laws of 1915. The first
question which presents itself is, whether prior to said amend
ment the health officer was elected for tAvo years and until
his successor was elected and qualified?
I believe this question must be answered in the affirma

tive.
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It is iny opinion thai the legislature when it added to sub-
sec. 4 the provision, "I he health oflicer, when appointed,
shall hold ofTice for two years and until his successor has been
elected and qualifies," repealed by implication everything in
said secAion inconsisLcnt therewith, and I believe the pro
vision, "the health officer shall hold office during the pleasure
of such board and until the qiialirication of his successor" to
be inconsistent therewith.

It is a well-known rule of statutory conslruclion that a
later slalule, the evident intent of which is to furnish the
rule governing a certain case, repeals by implication an ear
lier law on the same subject. And it is also a rule that where
the later of two acts covers the whole subject matter of an
earlier one not purporting to amend it, and plainly shows
that it was intended to be a substitute for an earlier act, such

later act will operate as a repeal of the earlier one, though
the two may not be repugnant. 2() Am. A Eng. Ency. of
Law (2d ed.) 731.

I believe, however, that these two provisions are repugnant
to each other and that the later act governs.

It is my opinion that sec. 80 of ch. 004 did not have any
dilTercnt effect than to transpose the words used in sec. 1411
and to eliminate therefrom that part which had been re
pealed by implication. I believe the legal effect and mean
ing of the section was not changed.
Inasmuch as there was a vacancy in the office at the time

Dr. Nason was appointed, the board had no right to appoint
him for one year. This was contraiy to the express pro
visions of the statute. They did, however, have the right
to appoint him. And this appointment will have to be con
strued as an appointment for two years unless it can be said
that he was appointed to fill the vacancy for the unexpircd
term.

Subsec. 4, sec. 1411, Stats., at the present time contains
the following provision, which was substantially the same at
the time of Di. Nason's appointment.

"The health oflicer when appointed shall hold office for
two years and until his successor has been elected and quali
fies. If a vacancy occurs in his oflicc, the board of health
shall immediately fill the same by an election."

ITndcr this statute I believe that a health oflicer when

appointed to fill a vacancy is appointed for two years and
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until Jiis successor hus been elected and (luaiifies, for it ex-
])ressly slates tlian wlien a healtii officer is appointed he shall
hold ofTice for two years, etc. Although the statute con
tains a provision to fill a vacancy, it makes no mention that
tlie ])crson appointed shall hold only for the unexpired term.
In 25 Am. ik ICng. Kncy. of I^aw (2d ed.), p. 118, the rule here

applicable is laid down, as follows:

"But where the term of an elective ollice is lixed by con
stitution or statute, hut without any time being established
for its beginning or ending, a person elected to the office will
be entitled to hold for the period established as the full term
tiiereof, whether he was elected upon the happening of a
casual vacancy or at the expiration of a complete term. The
same rule applies where the ofTice is an api)ointive one. and
no express provision is made for (iiiing vacancies, or where
provision is made for lilling vacancies by appointment, but
without lixing the duration of authority of jjorsons so
appointed."

1 am therefore constrained to hold that Dr. Nason was

appointed for two years beginning May 5, 1915, and that
wiien Dr. Danforlh was appointed on May 4, 191(i, there
was no vacancy to be filled, consefjuently his appointment is
void and of no clTcct whatever.

Hut even if at the time of the a|)|)ointn)ent of Dr. Nason
it should be contended that he was only appointed for one
year and that under the law as it then existed his term of

oflice did not run for two years, f should still hold Dr. Nason
to be entitled to two years for the reason that the amendment
of 1915 had the effect of extending his term to two years.

f)ur supreni^ court in the case of Slalc ex rel Martin v.
Kail), 50 Wis. 178, 183, held:

"In the absence of any consLiLutional prohibitions or
affirmative provisions fixing the term of oflice of any officer,
or his compensation, the legislature may change such term
or compensation, and such change of term or compensation
will apply as well to the officers then in office as to those to be
thereafter elected." See cases cited, and especially Slate v.
Douglas, 25 Wis. 428.

In the case of O'Connor v. Cily of Fond du Lac, 109 Wis.
253, our court held:

"Sec. 9, art. XIII, of the constitution, prohibits the
legislature from interfering in any way with the question of
what person sliall hold any office in any city in this state of a
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pharacler known at the time of the adoption of the consti-
Liilion, whether Ihen known by the same name as sub
sequently or not, and limits ail power in that regard to the
eleetors of the particular locality interested, to be exercised
.directly or by some municipal agency selected directly or
indirectly by them." (Syllabus.)

It was also held:

"The continuance of a per.son in ofPicc by legislative inter
ference, beyond the specilic term for which he was elected
or a|)pointed, is equivalent to a new appointment to the
ofTice, and void if the oflice be one that the legislature can
not fill by direct appointment or election." (Page 2(kS).
See also State ex ret. Hamilton v. Krez, 88 \\'^is. 135.

But a city office which was not in existence at the
time of the adoption of the constitution and one which
has not been created by the constitution, but by legislative
enactment subsequent to the adoption of the constitution,
may be abolished at the will of the legislature and a provision
lengthening the term of ofiicc will apply to the person then
in office.

I find that the office of health officer was created by sec.
2, ch. 26, Statutes of 1849, and that said office was not in

existence at the time of the adoption of the constitution.
See p. 125, Statutes of 1839.

It therefore follows that this office was not in existence at

the time of the adoption of the constitution: that the dura-
lion of the term of said office and its creation or abolition is

within the discretion of the lawmakers; and the act extend

ing the tei'in of the office to two years applies to an office in
existence at the lime of the passage of the act.

II is my opinion that Dr. Nason is entitled to a term of
two years and until his successor is elected and qualified.
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Molhers' Pensions—Aid granted undei" see. 573/* will
auLomatieally cease upon the granting of a divorce to Liie
mother.

For the purposes of this law the divorced status occurs
one year after the entiy of judgment.

.July 11, 191(1.
J. H. Hill,

Dislrict AUorney,
Baraboo, Wisconsin.

In your communication of the 8th inst. you say that a
woman and mother of two children is desei ted by the hus
band, the father of the children; that cveiy elTort of the
authorities to locate the deserter and compel him to support
the children is unavailing; that the county judge has granted
the mother aid under the so-called Mothers' Pension Law;

that the best interests of herself and children seem to demand

that she be divorced from him. You ask whether, in my
opinion, the granting of a divorce to this woman would
ipso facto cancel the aid which she is now receiving under the
so-called Mothers' Pension Law, and if so, whether such aid
would cease at the time of the rendition of a judgment for
divorce or at the Lime the divorce became efTective one year
subsequent to the date of rendition.
As you are aware, I have already ruled that a divorced

woman is not entitled to aid under this law. She is entitled

to it only during the time her status is such as to bring her
within the teims and requirements of the Iuav. When she
is granted a divorce her status becomes such that she is not
entitled to aid under the law. I cannot sec that the situation

is alTected by the fact that she had been granted aid previous
to her arrival at this status. Certainly original aid could not
be granted to her under such circumstances. It seems to me
inevitable that when she changes her status so that she would
not be entitled to original aid she forfeits her right to the aid
which she was previously enjoy ing.
As to the time when she arrives at this status it seems quite

plain to me that it is one year after the date of the rendition
of the judgment. The judgment of divorce is not efTective
for one year after its rendition. Up to that time she is still
the wife of the husband who has deserted her, and is not a

divorced woman.
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II Is thercrore my opinion tliaL the aid which this woman
is now receiving will be roi-rcitcd one year from the date of
the rendilion of a decree granting her a divorce from her
husband.

Jnloxicaling Liquors—A brewery can make sale of its
product only to saloon keepers of the municipality wherein
the lirewery is located without taking out a license.

July 11, 1910.
Frank C. Mkyicr,

Aclinq District Attorney,
Lancaster, Wis.

In your communication of the lOLh inst. you submit
substantially the following state of facts:
At the last election there was submitted to the voters of

the city of Boscobe.l and of the town of Boscobel the question
whether the sale of intoxicating liquor should be licensed in
the respective municipalities. These elections resulted in a
majority vote in favor of license in the city and against
license in the town of Boscobel. One, Blass, owns and
operates a brewery in the town of Boscobel close to the
corporate limits of the city of Boscobel. He has no license
from the city of Boscoiiei, and, of course, none from the town
of Boscobel. This brewery has commenced the delivery to
jnivate consumers in the city of Boscobel and drives its
wagon acioss the line into the city and there delivers to
farmers and others cases of beer which it is not author

ized to sell in the town of Boscobel. You ask my opinion as
to whether the brewery situated in dry territory can sell to
persons for their own consumption in the city, which is
wet territory, without taking out a license. You state that
Mr. Blass makes the claim that he has consulted me with

reference to this matter and that I told him that he could

sell in that manner.

The only condition under which a breweiy may sell its
pioduct anywhere without a license is that it may sell to
saloon keepers in the municipality where it is located.
Michcis V. Slate, 115 Wis. 45; Jos. Schlitz Brewiru/ Co. i>.
Superior, 117 Wis. 297.
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II cannol sell to consumers or to the public generally
under any circumstances ^vithout taking out a license.
It cannot sell to saloon keepers or retail liciuor dealers in
an>' other municipality than that in which it is located.
It necessarily follows that Mr. Blass cannot sell his beer in
Boscobel in any shape, manner or form or to any person or
persons whomsoever unless he takes out a license in the
city of Boscobel.

It is needless to say that I gave Mr. Blass no such advice
as he claims. If he can secure a license in the city of Boscobel
he can probably maintain a warehouse there and make
sales of his beer therefrom. I sec no other way in which lie
can dispose of his product in the city of Boscobel either to
liipior dealers or to the public generally.

Jnloxicdliny Liquors—Sale of intoxicating liquors can be
made only upon the premises for which the license is issued.

Licensees must so conduct their business that title passes,
under the law of sales, at the place licensed.

July 11, 1910.
Frank C. Mf.vfr,

Acling Dislricl Allorncij,
Lancaster, Wisconsin.

In your communication of the 10th inst. you state that at
the spring election the city of Platteville became dry territory;
that the List Brewing Co. is located in that city; that you
have reason to believe that they have mailed in the city order
blanks and letters soliciting orders for beer, copies of which
you enclose with your communication. Their letter reads
as follows:

"We are sending you several order blanks, etc. for your
convenience to use after the first of July. As we are not
allowed, under the law, to collect for beer at place of delivery
it will only be necessary for you to send us your order on
enclosed order sheet and send it to us together with remit
tance and delivery will be made as before. To avoid any
possible conllict with the law on our part please do not pay
any money to drivers as they have strict orders to refuse it.
All orders niusl come hour office anddeiieeri} made from branch
slalion/'
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You state thai they have no "branch station" so far as
you have been able to discover; tiiat from, all you can learn
it is the intention of the brewery, which is located just within
the corporate limits of Plattcvillc, to make delivery in the
city by driving to a point in the town of Platteville and then
into the city; that while they may make some claim that
they have a "branch station" in the town of Plaltevillc the or
ders will be taken within the city of Plattcvillc and there pro
bably will be no storage plant or warehouse outside the city
of Plattcvillc from which deliveries will be made. Even

though the brewing company does not deliver direct from
the brewery to city patrons there would be nothing more
than a circuitous delivery either through the town of l^latte-
ville or some other wet territory. You ask whether this
i)rewery may legally operate in this manner.

In another opinion addressed to you under this date* I
have slated that the only circumstances under which a
brewery could make sale of its products without having a
license therefor is to retail liquor dealers located in the same
municipality with the brewery.

I now call your attention to the fundamental proposition
that a person can make sale of liquor qnly at the place or
upon the premises for which he is licensed. The sale must
be consummated at the place where he is licensed to IrafTic
in liquor. If the sale, under the law of sales, is consum
mated at any other place the person making the sale is guilty of
a violation of the law. I assume from your statement of fads
lluit this brewery has no license to sell liquor anywhere.
The mere statement of this proposition would seem to be
suHicient that this brewery cannot conduct the business it
liroposcs. If it had a warehouse in the town of Platteville
and had a license to sell liquor at such warehouse in said town
it could probably make sales therefrom. Even in that case
it would be necessary for it to so conduct its business that
the sale was consummated at the warehouse and no other

place. Whether it could maintain a duly licensed warehouse
or other place of business in the town of Plattcvillc and make
delivery of its product to its patrons in the city of Platteville
is a question not nc(^essary here to consider for the reason
that it has no such license. I suggest, however, I hat under
the law of sales, the brewery might experience some difhculty

Page 555 of this Tolume. ^
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in so condiicling its liusiness thai it could make delivery to
its patrons in the city and still claim that the sale was con
summated at the warehouse. That will be a cpicstion to lie
considered should this circumstance arise. It is suflicienl

lor the purposes of your inquiry to say that the brewery is
constantly violating the law in conducting its business as it
now docs.

Criminal Law—Abandonment—Couiis -Municipal court
of Ashland county has jurisdiction of abandonment prose
cutions.

■July 12, 19 lb.
M. E. Dii.lon,

District Attorncfi,
Ashland, Wisconsin.

In your communication of July 10th you inquire whether
the municipal court of Ashland county has jurisdiction to
try desertion and nonsupport cases under sec. 4587rf.

Sec. '1587(/ contains the following:

"The several counly and municipal courts shall have con
current jurisdiction with the circuit courts of ofTenses arising
under the preceding section, and every such county and
municipal court shall be at all times open to hear, try and
determine all cases arising thereunder."

As stated in your letter, the municipal court of Ashland
county was created by ch. 241, Laws of 1893, and has con
current jurisdiction in criminal cases with justices of the
peace. This, however, does not militate against said court
having jurisdiction in cases of desertion and nonsupport,
for, under the provisions of sec. 4587f/, this power is expressly
conferred upon municipal courts. I see no reason why the
municipal court of Ashland county should be excluded, as
it comes within the express provision of this statute.

It is therefore my opinion that prosecutions for nonsup
port and desertion may be brought in the municipal court
of Ashland county if the crime was committed in said county.
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Banks and Banking—A jierson domiciled and doing busi
ness in Wisconsin, using a Icltcrhead and circulars indicating
that he is acting as agent for a bank in Montana in dealing
in mortgages, does not violate sec. 2024-50, defining a banking
business, by sending such circulars and letterheads into this
state.

.Tuly 12, 1916.
Hon. a. bk Kuoi/r,

Commissioner of Banking.
You have submitted a letter received by you from Carl F.

Schlesselman of Milwaukee under date of .Tune 22d, and

you rcfiuesL an opinion on the question propounded by him.
Mr. Schlesselman states that he is engaged in the business of
selling mortgages procured by the Banking Corporation

of Montana, ])uL that ho is not employed by the same cor
poration; that in carrying on the business of selling said mort
gages in the city of Milwaukee he uses letterheads and cards
upon which is printed, in addition to his name and address,
the following:

"Dislricl Manager
THE BANKING CORPOR.VITON OF MONTANA

Paid in capital S500.000
Helena, Montana."

He encloses a circular containing list of farm mortgages,
with description. The following also appears on this cir
cular:

"Tlie Ranking C.orporation of Montana at
Helena, Paid in Capital, S500,000, make and
look after these Loans. May 9, 1916."

"One Hundred Montana Bankers are Stock
holders in this Bank, making it Montana's
Strongest Farm Mortgage Banking House."

He desires to know whether he is violating sec. 2024-50,
Stats.

Said section provides:

"No person, copartnership or corporation engaged in the
business of banking in this slate, not subject to supervision
and examination by tiic commissioner of banking, and not
required to make reports to him by the provisions of this
chapter shall make use of any office sign at the place where
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such business is LraiisacLed, having thereon any arlifieial or
corporale name or other words indicating Llial such place or
onice is the place or ofTice ol" a bank, nor shall such person or
liersons make use of or circulate any letterheads, iiillheads,
blank notes, blank receipts, certificates, circulars, or any
written or printed or partly wriUen and iiartly printed paper
whatever having thereon any artificial or corporale name,
or other word or words, indicating that such business is the
business of a bank. It shall i)e unlawful for any person,
copartnership or corporation to use llieword 'bank','savings
bank', 'banking' or 'banker' or the plural of any such words,
in any other business or in connection with any other business
than that of the business of banking as defined and author
ized iinder the provisions of this chapter. Any person or
persons violating any of the provisions of Ihis section, cither
individually or as an interested parly in any copartnership
or corporation shall be guilty of a misdemeanor, and on
conviction thereof shall be fined in a sum not less than three
hundred dollars nor more than one thousand dollars, or by
imprisonment in the county jail not less than sixty days nor
more than one year, or by both such fine and imprisonment."

Sec. 20'2'l--78/ delines banking as follows:

"The soliciting, receiving, or accepting of money or its
eiiuivalcnt on dciiosil as a regular business by any person,
copartnership, association or corporation, shall be deemed
to be doing a banking business, whethersuch depositis made
subject to check or is evidenced by a certificate of deposit,
a pass book, a note, a receipt, or other writing, provided
thai nolhing herein shall apphj lo or include monep lefl wilh
an agent, pending invesime.nl in real eslale or securilies for
or on account of his principat.'"

1  think it is fairly clear that Mr. Schlesselman by selling
mortgages owned by the Bank of Helena, Montana, is not
engaged in the banking business. You will note that sec.
'2024-50 only applies lo persons, copartnerships, associations
or corporations engaged in the banking business in this
state. This Mr. Schlesselman is not doing and it is there
fore my opinion that he is not violating said section.
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Public Officers—Counlics—Criminal Law—It is unlawful
for a member of the county board to accept applications for
bonds as a siibagent of a bonding company from persons who
have contracts with the county.

July 12, iniG.
UaNIEI. W. Sui.I.lVAN,

AssislanI Disirid AHoriiei},
Milwaukee, Wisconsin.

In your communication of July bth you sLuLo tiuit a
member of the county board of your county is engaged in
the real estate and loan and bonding business; that he lias
requested an opinion from your otlicc as to whether it would
be a violation of law for him to accept apiJications for bonds,
as a subagent for the bonding company which he reiiresonts,
fi\)m parties who have contracts with Milwaukee county.
You inquire whether it would he permissible for siuhi mem

ber of the county board to acccjit, as such subagent, appli
cations from the county treasurer for his olFicial bond and
for bonds which he is required to give when county bonds are
sold and at other times when the statutes require the treasurer
to give special bonds in addition to his oflicial bond. You
state that the above mentioned bonds, under a rule of the

county board, are paid for by the county.
Sec. 4549 provides in part as follows:

"Any ofTicer, agent or clerk of the state or of any county
*  * * shall have, reserve or accpiirc any pecuniary

intcresl, directly or indirectly, present or juospective,
absolute or conditional, in any way or manner, in any pur
chase or sale of any personal or real property or Ihimj in
uclion, or in an>' contract, proposal or bid in relation to the
same, or in relation to any public service * * * shall
be punished by imprisonment in the county jail not. more
than one year, or in the state prison not more than live years
or by line not exceeding five hundred dollars * *

Certain exceptions are made in this statute, but, not being
material, I have omitted quoting the same.

Anderson's Law Dictionary defines a "chose in action"
as follows:

"A right not reduced into possession. A note, bond or
other promise not negotiable, is denominated a chose in
action, before the promisor or obligor is liable to an action
on it, as well as after. A note for money, payable on time.
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is n chose in ncUon as soon as made. The term 'chose in
action' is one of {•omprehensive import. Jl includes the
infinite variety of contracts, covenants, and promises which
confer on one parly the riitht to recover a personal chattel
or a sum of money from another by action. A debt secured
by a bond and mortgai^e is an example. In its enlarged'
sense, a chose in action may be considered as any right to
damages, whether arising from the commission of a tort,
the omission of a duty, or the breacli of a contract."

The bond lo which you have reference is certainly a con
tract in relation to a thing in action and is within the con
templation of this statute. A member of a county board is
an ofiiccr within contemplation of this statute and is inter
ested in the contract inasmuch as he receives a piotit from
the same.

You arc therefore advised thai a member of a county
board is not authorized to accept an application for a bond
as subagent for a bonding company. By so doing he violates
sec. 4549, Stats.

Public Olficers—Villages—Justice of flic. Peace—Incnm-
palibiliiy—OfTiccs of village president and justice of the
peace are incompatible.

OfTices of village president and assessor of incomes are
not incompatible.

July 13. 1916.
Frank W. Bucki.in,

District Attorney,
West Bend, Wisconsin.

We arc in receipt of your inquio' of July 10th in wluch you
request an opinion on the question as to whether the oilices
of president of a village and justice of tiie peace are incom
patible; also whether the oilices of president of the village
and assessor of incomes are incomjjatible.
Under sec. 886, Stats., ajustice of the peace is given ex

clusive jurisdiction, if there be no police justice, of all cases
arising under the ordinances and by-laws of the village.
The president of the village, is a member of the village board,
and the. village board has the power lo prosecute and defend
all actions or pioceedings in wiiich the village is interested
and to employ counsel therefor.
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II would of course be improper for a chairman of a board
of Lrustecs of a village to have actions broughl before liim-
sclf as justice of the peace.
You will also note that sec. 895 provides a method for

condemnation of land for street jturposes by the village
board. This proceeding may be brougiit before a justice
of the peace who is a resident of such village. It would of
course loe impro|)er for the chairman of a village board to
bring an action of this kind before himself as justice of the
peace.

A village is entitled to the full number of justices allowed
by law. See (^ase of Slalv i>. Jones, 130 Wis. 572.
On tim question of AVhethcr the oirices of president of the

village and assessor of incomes arc incompatible, will say
that I have examined the statutes prescribing the duties of
the two oflices and have been iinaide to find anything which
would lead me to believe that these duties may not be per
formed by one and the same person.

Inloxicalinfi Liquors —Where an order is taken by an
agent of a brewery from a consumer in another municipal
ity, the brewery is guilty of a violation of law if it makes
delivery pursuant to such order in any manner whatever.

July 13, 1916.
John RoBiiivrs,

District Attornqj,
Grand Hapids, Wis.

In your communication of July lUth you call my attention
to the case of S((ri)eckcrv. State, 65 Wis.171, also to sec. 1565,
Stats., and submit the following statement of facts as a basis
for an opinion:

"A, a resident of the village of X, which has voted no
license, solicits an order in X from B. B signs a written
order to a brewery located in the town of Y, which is wet
territory, and the questions I wish answered arc as follows:
"First: Mas the brewery the right to ship the goods,

either by express or freight, to B, attaching sight draft to
bill of lading, or shipping iiquor C. O. D.?
"Second: Mas the brewery the right to ship the liquor by

common carrier, billing the same in its own name and author-
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izing the depot agent in the dry Icrritory to turn the same
over to the purchaser, B, upon jiayment of the cost thereof?
"Third: Has the brewery the right to ship liquor in the

name of its agent, A, with instructions to A to turn over to
B, upon receipt of the payment of the purchase price, the
lirewery marking B's name on Ltie iiox to identify the same?
"iMiurlh: If No. 3 is answered atlirmatively, tlicn has A

the riglil to take the. liquor from the depot and deliver the
same in his own carriage to the i)urchaser B, and collect the
money therefor at B's residence?"

Sec. 1565 contains the following:

"And any person soliciting, |)rocuring or receiving from
or forwarding for, any person, lirm or corporation, except
a licensed liquor dealer, an order for the purchase of any
such luiuors, to be filled hy any other person, firm or cor
poration outside of the municipality in which the order is
taken, shall in case such liquors are delivered to the jierson
so ordering them, be deemed and held to be liable as and for a
sale of such licpiors at the place where such order is solicited,
procured, received or so forwarded, and the person, (irm or

'corjioration so receiving and filling such order, excejit for a
licensed dealer, or for tiie individual purchaser upon his
direct written order shipped direct to him, whether such
lifpiors arc shipped or delivered by common carrlei' or otiier-
wise, or directed or delivered to the purchaser or his agent
or to the agent of the shijiper or to the agent of any carrier,
to bo delivered to such purchaser, shall be deemed and held
to be liable as and for a sale of such liquors at the place where
such liquors are so actually delivered, and received by such
purchaser and not at the place of such shipment, in all
respects as any local dealer in such licpiors at such place of
actual delivery, under chapter fib of the statutes."

You will note that this part of said section was added
thereto by amendment, (Sec ch. 341, Laws of 1905). The
Sarhcckcr case cited by you was decided in 1886. The pro
visions of this statute are therefore, controlling and are not
inllucnced by the decision in the Sarhecker case.

In view of the fact tliat the order for liquor was .solicited
in a dry town by an agent of the breweiy% all four of your
questions must be answered in the negative.
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Public OJicers—Parks—Consvrvation Commission—The
conscrvution commission may adopt rules excliidiiig [Kuidiers
and itinerant vendors from tlic state parks.

July U, 1916.

Statp Consprvation Commission of Wisc.onsin.

Your secretary recently submitted the following statement
of facts;

"The administration and opcralion of the public state
parks (sec. 1494/-3/n, Stats. 1913) is in the hands of this
commission. In Devil's Lake Park we sold to one, L. D.
Pradcr, the concession and exclusive right to sell provisions
to the campers and summer resorters within the boundaries
of the park. Mr. Pradcr, at a considerable expense, erected
a place of business, purchased a stock of goods, and is pre
pared to give the public good and efTicicnt service. Out
siders ai'e coming into the park vending provisions and solici
ting orders, thus making the concession sold Mr. Pradcr
practically worthless. lias this commission the authority
to prevent such soliciting and vending and may we refuse
admission to the park lands for such purposes?"

No question is raised as to tiie right of the commission to
enter into an exclusive conti'act with Mr. Prader for the

selling of provisions to campers and summer rcsoiteis within
the boundaries of Devil's Lake Park, and it will be assumed

that the commission has authority to make a contract of
this nature if it adds to the |)leasure and convenience of
persons making use of the park. If, in the judgment of the
commission, it seems best I hat the selling of provisions in
said park should be left to one man for a considerali«)n and
enters into a contract whicii adds to the convenience of

patrons of the park and secures them from extortion, it
may well come witiiin the powers gi anted to the commission.
A similar contract was sustained in the case of Guslwc ik

Cilij of New York, r><S N. Y. S. 969.
Sec. 1494/-3n2, siibsec. 2, reads in part as follows:

"The board shall have power to lay out and ornament
any state park * * * grant rights to permit peoj)le
to cam]), and use the slate parks under the restrictions and
rules made by said i)ark board, and to make such rules and
regulations with the governor's apjiroval as may bo necivssary
to manage and control the same."
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Prior to lOlf) the supervision of all state parks was vested
in a state park board. By sec. 02.02, all tlie duties, lia
bilities, authority, powers and privileges imposed and con
ferred by law upon the slate park board were conferred and
imposed upon the state conservation commission, so that
wherever in the above cited section the word "board" appears
the word "commission" should be substituted therefor.

I have made diligent seareh in the statutes for any pro
vision which would authorize the said commissioners to

prescribe any penalty or forfeiture for the violation of any
such rules and regulations; neither do I find any general law
of this state which fixes any penalty or forfeiture for the vio
lation of rules and regulations so made.

It does not appear from the statement of facts that the com
mission has ever adopted any rule or regulation prohibiting
the selling or vending of provisions by peddlers or by solic
itors entering the park. Without such rule or regulation
the commission is without authority to refuse entrance to
persons to said park on the sole ground that they intend to
sell wares or merchandise or take orders therefor.
Answering the question asked by your secretary, it is my

opinion that the commission has the authority, by reasonable
rules and regulations duly approved by the governor, to
prohibit such soliciting and vending, and may refuse admis
sion to the pai k lands for such purpose.

I call your allention to ch. 67, relating to peddlers. If any
of the peddlers mentioned in your letter are not provided
with a state license they may be prosecuted under sec. IfiT.S.
While the remedy here piovided is sunicienlly drastic to pre
vent peddling in the slate park, it gives you no reiief against
those who solicit business and take orders.

Public Health—Opiomeliy—The certificate of registration
of a person licensed to practice optometry should be recorded
with the county clerk of the county wherein he practices.

July 15, 1916.
C. D. Waugii, Secreiaiij,

Wisconsin Board of Examiners in Oplomclrij.
From your letter of liie 6th insl. I quote the following

statement of facts:
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"The OptomcLry Law (eli. 188, Laws of 1915) provides in
see. 9: 'I{aeh recipient shall present Die eerlificaie of regis
tration, oi- a certified eojiy tliereof, for lecord to the county
clerk of the county in which he resides'. Then sec. 10 goes
on to say: 'Any person so licensed, removing his residence
from one county to another, or desiring to practice optometry
in any otiier county than the one in which he resides, shall
before engaging in the practice of optometry in such other
county, obtain from the clerk in whose ofTice the ccrtilicate
was originally recorded, a cojiy of such record, certified, or
obtain a new certificate from the board of examiners, and
shall before beginning the practice of optometry in such
other county, file same for record with the county clerk,' etc.
"Here is where the confusion comes in: Some county

clerks simply record and stamp the certificate of registration
and hand it back to the applicant. Others noticing" that sec.
10 requires the reissued certificate to be filed, assume that
the original certificate also ought to be filed (and retained
by the (county clerk) as otherwise there would never be any
need of reissuing a certificate or of obtaining a certified copy
from the county clerk. It seems to me that the county clerk
who retains and files the original certificate of registration is
clearly in the right, but to settle the matter, will you not
please give us your opinion in the matter?"

See. 7, ch. 488 reads, in part, as follows:

"Kach applicant shall pay to the secretary of the board
the sum of ten dollars, and if he shall successfully pass the
examination, there shall be issued to him a certificate of
examination and registration."

Sec. 9 of said act reads as follows:

"Each recipient of said certificate of examination and
registration shall present the certificate of registration,
or a certified copy thereof, for record to the county clerk of
the county in which he resides; and shall pay a fee of fifty
cents to the county clerk for recording the same. Said clerk
shall record such certificate in a book to be provided by him
for that purpose."

Sec. 10 of said act reads as follows:

"Any person so licensed, removing his residence from one
county to another, or desiring to practice optometry in any
other county than the one in which he resides, shall, before
engaging in the practice of optometry in such other county,
obtain from the county clerk in whose ofrice said certificate
was originally recorded, a copy of such record, certified,
or obtain a new certificate of registration from the board of
examiners, and shall, before beginning the practice of optom-
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etry in said other county, file same for record with the
county clerk of the county to wiiich he has removed or in
which he desires to practice, and shall pay the clei-k thereof
for recording the same, a fee of fifty cents."

Sec. 11 of said act reads, in part, as follows:

"Any failure, neglect or refusal on the part of any person
holding such ccrlilicate, or copy of record, to file same foi-
record, as hereinbefore provided, for six months after the
issuance thereof, shall forfeit the same."

Prom the foregoing citations of the statute it appears
that the only evidence which a successful applicant for
examination to jiractice optomctry in this state receives from
the board is a certificate of examination and registration.
This certificate, like a college diploma, is of value to a suc
cessful applicant and is rightfully a source of lu'ide and
satisfaction.

Sec. 9 above quoted requires a recipient of such a certifi
cate to present the same, or a certified copy thereof, for
record to the county clerk of the county in which he resides.
The language of this section is very clear. The said docu
ment must be presented for recording, and it is the duty of
the county clerk to record the same in a book provided for
that purpose. When presented for record, and the proper
fee is paid, the holder of such certificate has complied with
all the requiiements of said section and is, in my opinion,
entitled to a return of the original certificate. There is
iiotihng in this section which lequires him to permanently
file the certificate with the county clerk, or requiring the
county clerk to permanently retain in his possession the said
document.

In case any person so licensed to practice optomctry re
moves his residence from one county to another, or desires
to practice optomctry in any other county than the one in
which he resides, sec. 10, above cited, requires him to obtain
from the county clerk in whose office said certificate was
originally recorded a certified copy of such record, or re
quires him to obtain a new certificate of registration, and
before beginning the practice of optomctry in said other
county hemusL file the same for record with the county clerk
of the county to which he has removed, or in whicii he desires
to practi(-e.
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IL will be iioLed that whereas in see. 9 it is the duly of the
recipient lo "present" for record his (certificate, see. 10
requires him to "hie" the same for record.

Sec. 11 also makes it conditional that he "file" for record

said certificate.

It is clear to me lhal the word "present" and the avoixI
"file" as used in this chapter are synonymous and the legis
lature intended to have said word so construed. When so

considered the language in the three sections above men
tioned harmonizes and said section simply means lhal the
holder of a certificate or a certified copy thereof is reciuircd to
present or file the same for record with the county clerk of
the county in whicli he resides or desires to practice. To
file or present an instrument for record does not mean that
such instrument must be left there permanently. It is pre
sented and filed for the purpose of having it recorded, which
means to have it transcribed in a book provided for tluit
purpose. When so recorded it constitutes sufficient notice
that the person named in said record is entitled to practice
said profession. This is all that the law contemplates.

It is therefore my opinion that a practitioner of optomelry
has complied witli tiie law when lie has presented or filed
his said certificate with the county clerk for the purpose of
having it recorded; and the county clerk has complied with
the law when he has recorded said certificate or a certified

copj'^ thereof.
It is further my opinion that the holder of the certificate

is entitled to demand, and the county clerk is obliged to
return to said certificate holder, the original certificate, or
the certified copy thereof, when so demanded.

Bridges and Highways—How repair of highways may be
compelled.

July 18, 1916.
Newton W. J£vans,

District Attorney,
Oconomowoc, Wisconsin.

I have your letter of the 26lh ull., in which you state that
the county superintendent of .schools of your county has
submitted lo you the following statement of facts for an
opinion;
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"There is whal, is known as .ToinL School DisLricl No. (i
situated in tlie town of Pewaukee, in this county. Loading
to the schoolhousc from the soulli is a highway laid out
between the towns of Pewaukee and Waukesiui, on the west
and Brooklield and New Berlin on the cast, said highway
being laid out something over twelve years a.go. The said
highway has not been kept in a condition that would make
it passable to travel over by cliildrcn on their way to and
from school. This is particuhu'ly true in the winter time,
the highway being low and the l)rush being permitted to
grow on the sides nearly to the center of the road. Three of
the towns arc willing to bear their portion of tlic expense of
making this road passable. The other town refuses. The
school district has been furnishing transportation for some
seventeen or twenty pupils that would use this highway,
and has been receiving state aid for the transportalion of
same. If this road was placed in a passable condition so that
the children would be able to use the same, it would shorten
their distance a litllc over one and one-half miles, and would
do away with the necessity of transj)ortation. By what
means, if any, can the school district, adjoining towns, or
the slate compel the town to i)ut this road in a passable
condition?"

I judge from tiic facts stated tiial the highway in (piestion
is a highway laid out under the provisions of sec. 1272.
vSuch being the case, the supervisors may have determined,
in their order, what ])arL of such highway was to be made and
is to be kept in rejiair by each town. (See sec. 1273.)

Section 1273 further provides in part as follows:

"Each town shall have all the rights and be subject to all
the liabilities in relation to the part of such highway to be
made or repaired by such town as if it were wholly located in
such town."

By sec. 1223, the supervisors of each town iiave the care
and supei*vision of all highways and bridges therein, and it
is their duty to appoint some competent person or persons to
superintend, under their direction, the construction and
repair of highways and bridges within the town.
There seems to be no cxpiess provision of law by which a

school district, an adjoining town, or the state, can compel
a town board to put in reasonable condition foi- travel a high
way such as is described in your statement of facts. The
only statute applicable is sec. LkhS, which provides, in part,
that, if any town, or towns, in case of a town line highway,
either by its or their proper olliccrs, or by a majority vote
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of ils or their clcrlors, shall refuse, fail or neglect to put in
reasonable condition for travel a highway, within one year
from the date when the same has been laid out, or refuse,
fail or neglect to repair any public highway, in such town
or towns, any hftecn freeliolders, whether residents or not
of such town or towns, may appeal from such decision, re
fusal, failure or neglect, to the county board of the county
in which such highway is situated, by notice in writing served
on the chairman or chairmen of such town or towns.

This statute further provides that the county board at the
next regular meeting theieof, cither by a majoi'ity of its
members or by a committee of not less than three, shall
examine such highways, and, if after such examination, they
shall determine that it ought to be put in reasonable condition
for travel, or ought to be repaired, the said county board shall
thereupon appropriate therefor sulTicicnt funds to defray
the estimated cost of oi>ening or rciniiring such highway;
and the chairman of the county board shall cause the said
highway to be opened and ])ut in reasonable condition for
travel, keep an accurate ac(!0unt of the expense thereof,
and wliich expense, when audited, and allowed by the county
board, shall be charged to such town or towns and added to
the next county lax apportioned thereto and collected there
with.

Criminal Law -Slate Fire Marshal State fire marshal
has no power to take possession of and hold private property
for use as evidence in arson trials.

July 18, 1916.

W. E. Finnisgan,

Depufy Stale Fire Marshal,
Green Bay, Wisconsin.

In your letter of July 15th you state that in the prosecution
of your duties it frequently becomes necessar^^ to obtain
from the railroad companies certain goods belonging to
persons suspected of crime which arc in transit and you ask
whether the state fire marshal has autiiority to appreJiend
and seize these goods without legal process, and whether or
not the railroad company so releasing these goods to the
state fire marshal will be liable to the shipper of the goods.
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Tlic (lucslion is iis Lo wluU jK)\vcr Lhc fire marsiial has lo
search and seize floods and olTecls which, under the circum-
sLaiiecs, lie considers lo be evidence of crime.

Sec. 11, art. 1, Wis. Const., provides:

"The iii,dil of the people to lie secure in llieir |)ersons,
houses, papers and elTecls against unrcasonaiilc searches
and seizures siiali not be violated * *

In an opinion rendered by me to the conservation commis
sion of Wisconsin, August 28, 1915, (Vol. IV, Op. Ally.
Gen., p. 711) where the question of the right of conservation
wardens to search and seize property was in (piestion, the
following language was used:

"While the courts, in order lo preserve some jirocedure
whereby surreptitious crimes may be detected and prevented,
have held that such constitutional limitations as that above
quoted do not forbid the enactment of laws authorizing
persons to be arrested or places to be searched without the
formality of obtaining a warrant in every instance and in
some cases without direct proof of guilt, still it seems that a
person may not be arrested or his person or elTects seized
and searched upon suspicion unless such suspicion amounts
spccilically to a belief liased upon reasonable grounds that
such person is guilty of some ollense or that liie jilace or
tiling searched contains some article !he possession of which
is unlawful.'"

In other wards, the courts have held that it was within

the power of the legislature to enact a law authorizing search
and scizin'e, where a hnnafide belief existed, without violating
the provisions of the constitution; but all of these jiowersto
search and seize must be expressly given by statute and are
not imjilicd from the fact that a person holds an official
position, or that he has a duty to investigate the origin of
crime.

The next (luestion that presenls itself is, therefore, what
is the authority cxprc.ssly given by statute to Ihe state fire
marshal and his deputies with respect to searches and
seizures?

Sec. 19'l()/i, Stats., provides in substance that the fire
marshal or any one of his deputies may, first, summon and
compel the attendance of witnesses before him; second,
rerpiire the iiroduction of ana hook, paper or document deemed
pertinent.
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Subsec. 4, sec. 1946A", provides lhat the lire marshal shall
have auLhority aL all reasonable hours in the performance of
his duty Lo eiiLcr and examine Llie premises where any lire
lias occurred and Lhc buildings and premises adjoining or
near Lhc same.

Sec. HMO/ gives to the fire marshal and his deputies Ihe
riglU lo enter buildings for the purpose of examination.

It will be observed that nowhere docs the statute author

ize the lire marshal to make any arrest or to search for and
seize the goods of any suspected person for any purpose
whatever; nor can it be fairly inferred from the authority
to investigate the origin of lire that the legislature, by im
plication, granted any such rights of search and seizure.
If the legislature had intended to give this power to the state
lire marshal it no doubt would iiave lusod language to indicate
that intent. As for instance in sec. 45(50«-23, Stats., relating
to conservation wardens, the statute provides:

"The state fish and game warden or any of his deputies
shall seize any game or lish taken or held in violation of lhc
laws of this state and with or without a warrant may open,
enter and examine all buildings, camps, vessels, boats,
wagons, cars, stages, tents and other receptacles and places
where he has reason to bciieve that lish or game taken or
held in violation of the laws of the state arc to be found,

seize such game or Jish if anij he found (herein, ijut no
dwelling house shall be searched for the above purposes
without a warrant, or sealed railroad cars be opened, entered,
or searched without a warrant."

It is therefore quite appaient that the legislature did not
intend lo give any such powers of search and seizure to iJic
stale lire marshal or his deputies, and for that reason no
power is vested in them to accomplish I his purpose.

If, therefore, the railway company turns over without
some legal process the goods of another which are in transit
or held by said company as a bailee or warehouseman, they
would be responsible to the person shipping the same for a
breach of contract.



574 Opinions of the Attorney-General

Insurance—The proposed life insurance policy under
consideration Is not prohibited by sec. It) ITo, retaliating the
issuance of particijiatinit and nonparlii'liiating policies by
the same company.

.July It), lt)IO.
TTon. M. J. Clearv,

Commissioner of Insurance.

Your letter of July 19, lOlb, states that the Central IJfe
Assurance Society, a foreign stock company, issues non-
participating insurance only; that it now recpiests the priv
ilege of issuing limited payment nonparticipating life con
tracts containing a clause which gives the insured the option
at the end of the premium paid period to surrender lus
policy and I'eceive a paid-up policy of like amount which
shall particijiate annually in the surplus of the company;
that this company does not propose to organize a participat
ing department until such participating policies are about to
be issued; and you desire niy opinion as to whether or not
the company is permitted under the provisions of sec. 19'l7u
to issue this form of policy.

I am of the opinion that" the proiiosed policy or contract
is not prohibited. Subsccs. 2 and 3, sec. 1947o, forbid the
issuance of any participating policies which do not by their
terms give the holders thereof full right to participate in the
accumulations of the company as provided by the laws of
this state; and subsec. 5 exempts from said prohibition all
companies wJiich keep their participating and nonpar
ticipating business in separate departments and accounts.
The piojiosed contract is nonparticipating, and it is not

certain that it will ever result in a participating contract.
And a participating contract cannot be substituted for it,
according to its terms, until the end of the premium paying
veriod (being twenty years in the form submitted) and will
not then be exchanged for a participating policy except the
insured elects to make the exchange. This clause is only aj>
optional agreement to issue a participating policy at a future
time. The statute in Ciuestion does not forbid sucli an agree
ment. It simply prohibits the issuing of a participating
policy until certain conditions are complied with. When
such option is exercised by the insured, the company will
be forced to organize and keep a separate participating de
partment as a condition of continuing business in this state.
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Any oLher consLrucLion of the slaLulo would require com
panies that enter into contrucls like the one proposed, to
maintain a separate participating department for many years
without liaving issued any policy which gave the holder a
right to participate in the surplus of that dei)artment.

Education—Schools—Public Ojjiccrs—School district of
ficers not required to be residents of district for 50 days.

July 19, 1916.
Stanley G. Dunwiddie,

District Altorneij,
Jancsville, Wisconsin.

In your letter of July 18th you state:

"Sec. 428 requires that a person be a resident elector of a
district for thirty days in order to vote at a school meeting.
Sec. 431 requires that the ofliccrs of the district shall be
residents of the district. In order to hold the office of the
treasurer of a school district, must a man be a resident
elector of that district?"

You refer in your question to a resident elector. I assume,
that yon have in mind the qualifications for voting at a
school election. It is my opinion that a man may liold the
office of school district treasurer without being a qualified
voter at the school election. Sec. 431 places no other
qualification than that of residence upon the per.son holding
the position of treasurer.

Courts—Juries—Juries, how drawn under sec. 2544/.
Criminal Law—Libel—A libelous article must refer to

some ascertainable person or persons.
Criminal prosecution cannot be based upon article pre

sented.

July 20, 1916.
Albert W. Gradv,

District Attorney,
Port Washington, Wisconsin.

Your letter of June 26th contains the following .state
ment of facts and inquiries:
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*A certain statement herein set out has been submitted
to me and a few words will assist In explaining such state
ment. The statement was part of an article which discussed
the use of state road money in a certain town during the past
three years. The two supervisors had been in oflice during
all of this time. The statement made with reference to the
road money apiieared to be line. The question I would like
to liave settled is, whether the statement herein set out
constitutes libel under sec. 4569, Stats. I may also say that
the second paragraph of this statement is correcl, except
objection is made to the words 'willful neglect."
"The statement is as follows, to wit:

'This dilTerence is brought about by the people themselves
in electing careless assistant supervisors to ollicc who sign
an alTidavit to perform their duties according to law and the
best of their ability. Generally some of these candidates
for ollice have no qualifications by which they could learn
their duties and it is almost criminal to elect such men to
oiricc. Besides they never think they commit pei'juiy—
a state prison olTcnse—by signing such a contract. An
instance of their willful neglect happened during 1911 in
this town. While Mr. Schmechel and his crew were building
the new road to Five Corners, and roadbed and ditches were
finished to the Corners, but about 40 rods of this road re
mained half finished, the last coat of stone chips are wanting.
This half finished road has been a source of danger and serious
risks to this town ever since, all of which was brought about
by two assistant supervisors who opposed raising money for
such purposes.'

"I also refer to section 2544i,. Stats. It is necessary lo
obtain a jury in our county court under this section. Under
the same, is it necessary for the sheriff to bring into court
66 men and from these have enough stricken therefrom so as
to leave a jury? Or are eighteen brought in and sixteen
stricken therefrom? Will you kindly explain to me the law
and the working of this section?"

Sec. 4569, subscc. 1, reads as follows:

"Any person guilty of libel shall be punished by imprison
ment in the county jail not more than one year or by fine not
exceeding two hundred fifty dollars."

Our statutes do not define criminal libel and wc must

accept the definition as found in the common law. McClain,
in his work on criminal law, sec. 1011, gives the following
common law definition of libel:
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''It is in substance a malicious defamation of any person
made public by cither printing, writing, signs or pictures,
in order to provoke him to wrath or expose him to public
hatred, contempt or ridicule."

Newell, in his work on libel and slander, sec. 1108, gives
the following definition of the crime:

"A libel in the more restricted sense as committed against
an individual, is a malicious defamation made public bv
either printing, writing, signs or pictures, tending to blacken
the reputation of one who is living and thereby expose him
to public hatred, contempt or ridicule."

Sec. 5, art. I, Wis. Const., reads in part as follows:

"In all criminal prosecutions or indictments for libel the
truth may be given in evidence, and, if it shall appear to the
jury that the matter charged as libelous be true and was
published with good motives and for justifiable ends, the
parties shall be acquitted; and the jury shall have the right
to determine the law and the fact."

The truth of the matter in the statement quoted in your
letter is admitted.

I am of the opinion that neither of the paragraphs in
said statement will support a prosecution for libel under
sec. d569.

The first paragraph docs not refer to any ascertainable
person or persons. The language applies to assistant super
visors and is too general to warrant the conclusion that it
refers to the supervisors of any particular town in the state
of Wisconsin.

Our court, quoting from Newell on slander and libel (2d
ed.) p. 256, sec. 17, held as follows:

The defamatory words must refer to some ascertained or
ascertainable person, and that person must be the plaintiff.
If the words used really contained no reflection on any par
ticular individual, no averment or innuendo can make them
defamatory. An innuendo cannot make the person certain
which was uncertain before." Arnold v. Imirom, 151 Wis.
•138, -'152.

The words 'willhil neglect" contained in the second para
graph may reasonably be construed to mean an intentional
failure to perform a known or manifest duty in which the
public has an interest. Assuming that these printed words
are untruthful, they do not necessarily charge that said
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supervisors are guilty of any moral turpitude; neither do
these words charge any criminal offense. It is true that by
sec. 976 a town officer who is found guilty of willful neglect
of duty may be removed from his office, but I find no statute
which prescribes any criminal punishment. It is fair to
assume from your statement of facts that these words were
used in connection with a local political campaign and appear
to have been uttered as a comment on the official conduct
of certain town officers and as to their fitness for public
office. The language employed in said statement docs not
attack the private character of any town official and con
tains nothing which indicates that the person or persons who
made the written charge were actuated by ill will, bad
motives or malicious feelings against said officers. It con
tains no gibes, taunts or insulting epithets tending to expose
to public hatred, contempt or ridicule the private character
of the persons of whom they arc published.

I believe that said published remarks, if not privileged,
are at least qiialifiedly privileged. Eveiy citizen has a right,
in good faith, to comment on the acts of public officials,
and which concern the interests of the public, if, as stated b>
Newell, "he does not make his commentary acloak for malice
and slander."

The language used in said statement appears to come well
within the latitude allowed in the opinion of our court in
the case of Arnold v. Ingram above cited.

Sec. 2544i reads as follows:

"Jurors for all courts of record not within section 2533a
shall be drawn from a list, furnished by a sheiiff or other
proper officer, containing the names of thirty-six persons
qualified to serve as jurors in circuit courts; provided, that
this section siiall not apply to any such court the method of
drawing jurors for which is prescribed by any law applicable
to it and which it is practicable to follow."

I assume that your county court does not come within
the proviso contained in this section. I have not examined
the statutes applicable to your said county court. As I
understand the practice under the above quoted section, the
sheriff makes a list of thirty-six persons qualified to serve as
jurors in circuit court. These thirty-six names are placed
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in a box and eighteen names are drawn out to make a jury
list. Each party then makes three strikes, which will leave
twelve names on the list. The sheriff then summons the

persons so left on the list to constitute a jury in the trial
of the case.

Answering your question as stated, it is not the practice
for the sheriff to bring into court thirty-six men and to strike
a jury therefrom; neither is it the practice to bring in eighteen
men and to strike six therefrom.

Plumbers—Public Health—A plumber who has once been
examined cannot be required to submit to another exam
ination, even though he has neglected to regularly renew
his license.

July 21, 1916.
Hon. C. a. Harper,

State Health Ojficer.
I have your letter of this date in which you submit the

following inquiry:

"A man in one of the larger cities in this stale took and
passed examination and received a master plumber's license,
which was good until the succeeding Jan. 1. This license
was issued in Oct., 1914. He failed to renew such license in
1915, and we understand he was out of the state for a con
siderable period of that year. This year, 1916, he asks to have
his license renewed. He has sent in a fee equivalent to the
original license fee. He was notified to appear for examin
ation held in Superior, July 11, 1916, but he failed to appear
and apparently paid no attention to the notification. He
lives in the city where the examination was held and we
understand he is working now without a license.
"The question arises whether it will be necessary for him

to take examination and be licensed again as though he were
never licensed before or is this board permitted to grant him a
license if, in our judgment, we feel he is capable of doing the
work without his taking another examination? We under
stand he is now working as a contractor and master plumber,
has no license and is therefore, if our information is correct,
violating the law."

Sec. 959-.51 provides that any person desiring to engage
in or work at the business of master plumber shall apply to
the board of health for license and be by said board exam
ined as to his fitness, etc.
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Subsec. 3, sec. 959-55 provides that licenses shall be granted
by the board "upon evidences, as shown by examination,
of the fitness of the applicant."

Subsec. 4 of this section provides that .the board may
revoke licenses granted through error or fraud or when it
appears that the holder thereof is incompetent or is guilty
of repeated violations of the rules and regulations prescribed
by the board.

Subsec. 1, sec. 959-55/;, provides for the licensing, on appli
cation and without examination, of all persons engaged as
plumbers who apply for license within sixty days of the
passage of the law, and further provides;

"Commencing January 1, 1914, and annually thereafter
on January 1st of each year, a renewal fee of five dollars shall
be paid to the slate board of health for renewal of such
license by all master plumbers theretofore licensed, continu
ing in business as such within this slate."

Sec. 959-56 makes it a misdemeanor and prescribes pen
alties for engaging in the business of master plumber in this
state without a license.

Considering these provisions of the statutes put together
it seems clear that the statutes contemplate the issuance
of an original license upon application and the issuance of
renewal licenses upon the payment of renewal fees only. It
appears by your statement of facts that the plumber in
question subsequent to January 1, 1914, took and passed
the required examination and was issued an original license
as a master plumber. This lie did not renew the following
January, being out of the state and not "continuing in busi
ness as such (master plumber) within this state."

I am of the opinion that under this state of facts the
applicant was not by the statute required to renew his license
January 1, 1915, in order to preserve his right to a renewal
of his license at a future time, but that he was entitled to a
renewal license on application therefor and the payment of
the reneAval fee in 1916. I think tiie statute does not con

template a reexamination of the applicant in each case of a
temporary suspension of his vo(;ation by a licensed master
plumber whether due to absence from the stale or other
causes, nothing having supervened to suggest to the board
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of health that the applicant may, in the interim, have lost
his skill or knowledge of the trade.

It is therefore, in my opinion, an error for the board to
notify this applicant to appear for examination instead
of granting the renewal license. On the other hand, the
applicant did not take the proper course, which would have
been to take steps to compel the board to grant him
a renewal license instead of proceeding to work at the trade
without a license.

Rcquiaitions—The state to which a fugitive has been in
voluntarily brought may surrender him to another state.

July 21, 1916.
C. J. SUMNER,

District Aitorneij,
Delavan, Wisconsin.

In your letter of July 18, 1916, you state that on February
12, 1916, a requisition was issued by the governor of Wiscon
sin, directed to the governor of New York, asking the return
to this state of one, Anthony Fenninger, charged in your
county with the obtaining of money under false pretenses,
the amount involved being one thousand dollars, and arising
through the sale of an automobile by Fenninger to one, S. T.
Hutchinson, of Lake Geneva, your county, the said auto
mobile having been previously stolen by Fenninger in New
York city; that at the Lime the requisition was issued, Fen
ninger was seiwing sentence in the eastern New York reform
atory, at Napanach, for the theft of the automobile in
question; that he was to be released on parole on or about
February 17, 1916; that the said requisition was honored by
the governor of New York and his warrant duly issued there
on; that upon his release from the reformatory, on February
17th, he was taken into custody; that he refused to sign a
waiver and immediately made application for a writ of
habeas corpus; and that this writ was sustained by judge
Jenkins of the county court of Ulster county, on the ground
that the prisoner, being under parole, was still technically
in the custody of the New York officials and could not be
taken from that state.
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You further slate that the time for Mr. Fenninger's parole
expires on August 17th, and that you are desirous of having
him brought back to the state of Wisconsin. You inquire
whether it is necessary to make a new application for a
requisition or whether Fenninger can be taken under the
warrant which was issued against him.
You have enclosed the finding of judge Jenkins. I notice

that in addition to the point of "parole" he has also made
the point that Fenninger, having been brought to New York
from Arizona, could not now be taken to Wisconsin on a
requisition under In re Hope, 10 N. Y. Supp. 28 and U. S.
V. Rauscher, 119 U. S. 407. This latter point is ruled other
wise by the supreme court of the United States in Innes v.
Tobin, 240 U. S. 127. (Advance sheet No. 2.)
After a careful consideration of the question presented

by you, I have come to the conclusion that it is the better
practice to make a new application for a requisition. Mr.
Fenninger, having been discharged on a writ of habeas corpus,
the question might arise, in view of the judge's ruling, as to
whether that ruling is not conclusive so far as the warrant
under which he was held is concerned. While I am inclined
to believe that he could be brought back under the warrant
issued by the governor, there is some doubt concerning the
question. Sec effect of the decision in habeas corpus pro
ceeding, 15 Am. & Eng. Ency. of Law (2d ed.), p. 211.
You are therefore advised that it is necessary to have a

new requisition issued.

Public Officers—Offices of justice of the peace and court
commissioner are incompatible.

July 24, 1916.

A. M. Andrews,
District Attorney,

Shawano, Wisconsin.

I have your letter of July 22d, in which you submit the
question whether the offfces of justice of the peace and circuit
court commissioner are compatible or incompatible.
A justice of the peace as well as a court commissioner is

a magistrate before whom preliminary examinations may be
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held in criminal cases. The consolidation of the two offices
in one person would diminish the number of examining
magistrates by one. The people of the municipality have a
right to the full number of examining magistrates that the
law allows them, and the two olTices should therefore not
be held by the same person.
Under the principle laid down in the case of State ex rel

Knox V. I'ladleu, 7 Wis. 700, and followed in State v,
Jones, 130 Wis. 572, the offices of justice of the peace
and court commissioner are incompatible.

Licenses—Carnivals—A carnival or wild west show is not
exempt from payment of license fee because it is engaged
by a park company who owns the grounds upon which the
carnival or wild west show is exhibiting.

July 24, 1916.

Hon. Michael Laffey,

State Treasury Agent.
In your letter of July 21st you inquire whether or not you

can collect from a carnival company or wild west show that
may be hired by or under contract with a local resident park
company and give daily and nightly performances in Pabst
Park. You state that the owners of the park claim that the
show people are exempt because they are engaged by them,
the park company, they being residents and property owners
in Milwaukee.

Sec. 1584, Stats., provides:

"Every owner, manager or agent of a caravan, circus, or
menagerie, before he shall be allowed to exhibit the same in
this state, shall procure a license as a public showman by
making application in writing to the secretary of state,
which application shall state in detail the manner in which
he intends to travel and the nature and character of his
exhibition, and shall pay into the treasury therefor the
sum of one hundred dollars; and every owner or manager
of a so-called side show, traveling vaudeville, fcrris wheel,
merry-go-round, ocean wave or transient shooting gallery,
and every person exhibiting for money any trained animal,
wild animal or any object of curiosity shall procure a state
license as a public showman and pay therefor twenty dollars."
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There is also a provision exempting such persons from the
necessity of securing a license if the exhibition is on the
grounds of an annual county, district or state fair association
drawing aid from the state.
There is no exception in this statute when the showman

is under contract with another person such as a local property
owner or resident.

Your question must therefore be answered in the affirma
tive, for the show in question comes within the letter and spirit
of this law.

Municipal Corporations—The adoption of a portion of the
General Charter Law works an amendment pro ianto of a
special charter.
The provision of a special charter limiting the amount of

bonded indebtedness is wiped out by the adoption of the
provision of the General Charter Law relating to bonded
indebtedness.

July 26, 1916.
Hon. C. p. Gary,

Slale Superintendent of Public Instruction.
I have your request for opinion of the 22d inst. in which

3'ou submit the following statement and inquiry:

"I have the honor to ask if a city operating its schools
under a special charter in which there is a provision to the
elTect that the common council shall have power to borrow
from lime to time such sum or sums of money not exceeding
815,000 in any one year, as the board of education shall
recommend and such common council shall deem necessary
to be used by the board of education under direction of the
said council in the purchase of lands for schoolhouse sites
and in the erection and construction or enlargement of
schoolhouses, etc., may be relieved of the restriction pro
vided in this section of its special charter by adopting the
provisions of the General Charter Law authorizing cities to
borrow money for specified purposes without limitation
other than the five per cent constitutional limitation on
the debts of a municipality.
"It appears according to the provisions of sec. 20, ch. 123,

Laws of 1891, that the city of Menasha cannot borrow to
exceed $15,000.00 in any one year for the purchase of sites
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for schoolhouses and the erection of buildings. It also
appears that on the third day of November, 18%, the com
mon council of the city of Menasha adopted by ordinance
duly passed by its mayor and common council sees. 126
and 133, subch. XV, ch. 326, Laws of 1889 as amended by
ch.^ 312, Laws of 1893 and by see. 7, ch. 294, Laws of 1895.

The question is if the city of Menasha mav now legally
borrow more than 815,000.00 in any one year for the purpose
of purchase of school sites and erection of school buildings."
The provision of the special charter in question, sec. 20,

subch. XI, ch. 123, Laws of 1891, the consolidated city
charter act of the city of Menasha, reads as follows:

"The common council shall have power to borrow from
time to time such sum or sums of money, not exceeding
fifteen thousand dollars in any one year, as the board of
education shall recommend, and said common council shall
deem necessary to be used by the board of education, under
the direction of said council, in the purchase of land for
school house sites, and in the erection and construction oi
enlargement of school houses and buildings, and furnishing
the same; and to issue bonds of the citv or certificates of
appropriation for indebtedness therefor * *

While this provision of the special charter act is included
in the chapter relating to the board of education, it is mani
festly a provision both authorizing and restricting the com
mon council of the city of Menasha in borrowing money and
issuing bonds of the city for the purpose of buying lands and
erecting school buildings.

I do not find elsewhere in the city charter any grant of
power to the common council of the city to issue bonds for
such purpose. The quoted provision is one pertaining rather
to the powers of the common council to incur municipal
indebtedness than one relating to the government or admin
istration of the schools of the city.

In my opinion, therefore, this provision of the special
charter of the city is not a part of the "plan of school organi
zation and management" provided for by special charter
within the meaning of sec. 925-113 or 925-113a, so that it
cannot be changed without a submission of the question to
a vote of the electors.

It appears from your inquiry, and also from the copy of
the book of ordinances of the city of Menasha, which you
enclosed with your inquiry, that the city of Menasha has
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heretofore, by an ordinance duly adopted and known as
ordinance No. 42, approved Nov. 3, 1896, adopted sees. 126
and 133, subch. XV, eh. 326, Laws of 1889, as amended, and
now found in the statutes as sees. 925-126 and 925-133,
respectively. This adoption of the provisions of the General
City Charter Law was mode pursuant to authority conferred
upon municipalities by sec. 267, ch. 362, Laws of 1889, as
amended, now known as sec. 926, Stats. This enactment,
as amended by sec. 1, ch. 320, Laws of 1895, and in force
at the time of the adoption by the city of Menasha of its
ordinance No. 42, is not substantially different in form, so
far as is here material, from sec. 926 of the present statutes.
The material part of that statute in its then form read as
follows:

"Any city now organized under a special charter may
adopt the provisions of any special chapter, section or sub
division of any section of tliis act, (the General City Charter
Law) and may ea-ercisc any power or franchise hereby con
ferred upon ciiies orqanized under this act, in addition to, or
in lieu of the provisions of its special charter, and the powers
and franchises therein specified bv an ordinance adopted for
that purpose, by a three-fourths vote of all the members of
the common council elect, and when adopted as herein
prescribed, such ordinance shall operate to that extent as an
amendment of such special charter." (Italics ours.)

It has been said that the adoption by a municipality,
pursuant to this authority, of a provision of the General
Charter Law as amendator>^ of its special charter is of the
same force and effect as an act of the legislature amending
such special charter. Mauch v. Hartford, 112 Wis. 40.

It would seem that language could hardly be plainer than
that above quoted, especially the words underscored, to
manifest a legislative intent that special charter cities adopt
ing, pursuant to the authority granted, the General Chaiter
Law upon any given subject of city governmenl, should have,
by virtue thereof, the same powers and authority and all the
powers and authority in that respect possessed by any city
organized under the General Charter Law. A gcneial chaiter
law upon any subject, having been adopted by a special
charter city, becomes upon that subject the charter of such
city, and subsequent amendment thereof, if any, but the
legislature operates automatically to amend, correspondingly
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the charter of such city. Therefore, the poAver of the city
of Menasha to issue bonds is the power conferred upon
municipalities by sec. 925-133, Stats., in its present form.
This section provides:

"The common council shall have authority to issue bonds
for the following purposes only:
(1) Building school houses and for public libraries;
*  * *

(7) For * * * purchasing sites for public buildings;
#  * * •

(9) Such other purposes as are authorized by these
statutes * *

This statute gives the common council of any munici
pality governed thereby express authority to issue bonds for
building schoolhouses and for the purchase of sites for
public buildings, which, reasonably construed, would include
sites for schoolhouses. The power so conferred is not sub
ject to any limitation as to the amount of bonds which may
be issued except the constitutional limitation on municipal
indebtedness.

I conclude, therefore, and it is my opinion, that by the
adoption of the General City Charter Law provision with
respect to the power of the common council to issue bonds,
the city of AJenasha has relieved itself of the limitation of
"fifteen thousand dollars in any one year" upon the amount
of bonds which its common council may issue for the purchase
of sites and erection of public school buildings in such city.
It is not intended here to hold, however, that this action of

the city in amending its charier affects in any manner the
system of sciiool government, organization or administiation
prescribed in the special charter of the city, and it is there
fore still, perhaps, a necessary condition of the exercise of its
power by the city council that the borrowing of money and
issuing of bonds for such purpose shall be recommended by
the board of education created by such special charter.
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Trade-Marks—A trade-mark can be registered but once
and such regislration will protect the assignee or vendor
thereof as the original owner.

July 26, 1916.
Hon. John S. Donald,

Secretary of Stale.
Your letter of recent date, enclosing communication from

the American Trade Mark Association of Fort Wayne,
Indiana, and asking to be advised with respect to the
transfer of trade-marks registered in your office under sees.
1747ff and 1747am, Stats., received.

As the statute makes no provision for the registration of a
transfer or assignment of a trade-mark registered in your
office it is suggested that the desired result might be accom
plished by submitting an affidavit subscribed by the registered
owner of the trade-mark and requesting that the present
registration be canceled and at the same time registering the
trade-mark in the name of the new owner as an original
registration under the statute.

It seems to me that the same objection lies to this sug
gestion that would lie to the registration of an assignment.
The statute does not provide for it. It must be borne in
mind that the law of the state providing for the registration
of trade-marks in your office and j)rescribing a penalty for
the unlawful use of the trade-mark of another person is
wholly statutory, and the statutes cannot be enlarged or
added to by construction. The statute docs not provide
either for the recording or registration of an assignment of a
trade-mark nor for the cancellation of a trade-mark once

recorded; nor does it expressly or even by clear implication
contemplate the reregisLration of any trade-mark that has
been already registered.

It is my opinion that the legislature contcmpl-ated, in
enacting these statutes, only the one original registration of
any given trade-mark. That regislration, it seems to me,
protects the original owner and also his licensees or assignees.
The statute prohibits the use of a legistered trade-mark by a
person other than the one registering the same only in case
such use is "without the consent of the owner" or "without

the express consent, license and authority" of the owner,
i. e., the owner at the time of registration. Any person to
whom such trade-mark is thereafter assigned, of course.
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uses the same with the "express consent, license and author
ity" of such owner and is therefore liable neither civilly nor
criminally under the statute. The question of the validity
and sufficiency of the assignment relied upon will, of course,
be a matter of proof in any proceeding arising in the event
that the original owner claims an unauthorized or unlawful
use thereof.

The manner of efl'ecting such an assignment or of confer
ring such authority by the original owner upon another
person is, of course, a matter primarily for the consideration
of the parties and one upon which they should seek the advice
of their private counsel. The ownership of such trade-mark
constitutes a form of personal property and presumably any
form of assignment, bill of sale or transfer or act of the parties
sufficient, under the laws obtaining in the jurisdiction where
such transfer is made, to elTcct a transfer of the title to
personal property would be cfTective to vest the property
or the right to use the trade-mark in the assignee, transferee
or licensee as the case may be, and would protect him from
any civil or criminal liability under our statutes as for the
unlawful use of the trade-mark. Doubtless, also, if such were

the agreement of the parties such assignee, transferee or
licensee might, in this manner, succeed to all of the rights of
the original owner to exclude others not assignees, transferees
or licensees of the original owner from the use of the trade
mark. Insomuch, however, as your office has no duty with
respect to such transfers or assignments, there is probably
no occasion for going further into this matter in this opinion.

Mothers' Pensions—Aid cannot be granted under sec.
573/ unless the children or some of them are under 14, nor
can it be granted unless the necessity is likely to continue
for one year.

Neither should it be granted where the grandparents testify
that they are able and willing to care for the children.

July 26, 1916.
Thomas A. Sanderson,

District Attorney,
Sturgeon Bay, Wisconsin.

In your communication of the 19th inst. you say:
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"Application has been made for aid under sec. 573/.
The applicant fulfills all of the conditions recjuired for the
granting of aid. It develops that the mother has two chil
dren, twins, who will be fourteen years of age on the 13th
of September, 1910."

Yoii ask whether the county judge has power to grant aid
for a period longer than the time when the children will reach
fourteen years of age, or for a period longer than to September
13, 1910.

In order to grant aid under the provisions of sec. 573/,
"There must be one or more children living with or dependent
upon the mother or grandparents or person having the care
and custody of such children, one or more of whom shall be
under the age of fourteen." All of the conditions required by
sec. 573/, Stats., including the one just quoted, must concur
with the granting of relief. As soon as the conditions required
by sec. 573/ cease to exist tjie aid provided by that section
is automatically withdrawn.
In an opinion addressed to John I I. Hill, district attorney

for Sank county, under date of July 11, 191(3,* I held that
as soon as a mother was granted a decree of divorce her aid
under this law automatically ceased.

It is provided in the law: "The period of aid must be
likely to continue longer than one year." As this aid cannot
continue beyond the 13th day of September, 1916, it is clear
to me that aid cannot be granted under the conditions
mentioned.

In your communication you also say:

"In an application under the same section the grandfather
of the children upon oath testified that he would not sulTer
the children to be neglected but would provide for tliem as
long as he was able, and further testified that at the present
time he was able to care for them for at least a period of
six months to come and was willing so to do."

You ask whether, under these conditions, it is proper to
grant aid in view of the fact that the grandfather cannot
be legally compelled to care for the children.

It is the purpose of sec. 573/ to provide a more humane
way for relieving and caring for dependent children than
existed prior to its enactment. It is not, however, exclusive.
Dependent children may still be disposed of in the various

* Page 554 of this Tolumc.
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ways provided by ch. 30o. Unless a stale of dependency
exists which would give the court jurisdiction under sec.
573-5 to commit children to the care, custody and guardian
ship of some suitable state or county institution or dispose
of them in some of the other ways provided in that section, in
my opinion there is no jurisdiction to extend aid under sec.
573/. It is expressly provided in subsec. 5, sec. 573/: "The
aid must be reasonably necessary to save the children from
neglect or danger to health." As long as such children have
grandparents who are able and willing to properly care for
them the interest of the state in such children does not arise.
Under such circumstances there would be no justification
for interfering with the custody of the children, or taking
them away from the grandparents and committing them to
some county, state or charitable institution, unless, perhaps,
in cases where the grandparents are not fit persons to have
the custody of the children. Nor is there any authority to
extend them public aid under sec. 573/. They have not
become dependent or neglected children and the state has
no duty to perform with reference to their care or mainte
nance.

Eleclions-^Voting by Mail—One desiring to vote by mail
must personally appear before county clerk and make appli
cation.

July 2(>, 1916.

Hon. L. C. WurrrET,
Secretanj to the Governor.

I have your letter of July 3, 1916, in which you say:
"The attention of this office has been called to ch. 461,

Laws of 1915, relating to absent voting and providing a
penally. Sec. 44/n-3 provides as follows:
'Application for such ballot shall be made in peison on a

blank to be furnished by the county clerk or the clerk ol the
city village or town, as the case may be, m which the appli
cant is an elector, and shall be substantially in the following

^^™n your opinion is this to be construed as meaning that
the person desiring to vote by mail must himself make per
sonal application?
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"This question is of particular interest at this time because
of the possibility of a large number of Wisconsin voters being
called outside the state for military duty, whicli may neces
sitate their absence at election time. Can the provisions of
ch. 461, Laws of 1915, be construed to take care of this
situation?"

I had occasion, last March, to go over this matter very
thoroughly. Numerous requests for my opinion upon this
point were received. I concluded at that time that this pro
vision of statute must be taken literally; that the elector must
present himself in person to the clerk and make the applica
tion directly and without mediation of the mail or other
agency. Among others, I so advised the county clerk of
Sauk county, under date of March 24, 1916; in that letter I
stated: "In order to entitle a person to vote by mail the
application must be made by him in person and his applica
tion cannot be made by mail."
I had intended to make use of the provisions for absent

voting at the then coming spring election at Maiden Rock
without making a trip to that place. As already stated, I
reached the conclusion that to enable me to cast my ballot
there, I must make the trip—either to apply for the ballot or
to cast it. My conclusion, you will observe, was against my
personal interest and inclination. I may also state that it
was concurred in by all the lawyers in my office.
I have again gone over this matter with the same result as

before. In fact, I think the statute is so plainly worded
that it is not open to construction.
The statute says; "Application for such ballot shall

be made in person. ' (Sec. 11.56.) The ordinary meaning
of the phrase "in person" is that the request must come
directly from the elector who was corporally present before
the clerk. Should there be any doubt about this language
excluding the use of the mails, that doubt is removed by the
phraseology found in sees. 11.57 and 11.59. The first of
those sections provides that upon such application having
been made the clerk "shall mail * * * an official ballot
or ballots * * or such officer shall deliver said ballot
or ballots to the applicant personally." And the last men
tioned section, after providing for inserting the ballot in an
envelope by the voter, directs: "Said envelope shall be
mailed by such voter * * to the officer issuing the ballot
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or if more convenient it may be delivered in person." The
antithesis here between the passing of the ballot from the
cITieer to the elector and from the latter to the former by
mail and by personal manual delivery is sharp and striking.
The distinction between the two kinds of deliverv cannot be
mistaken. "Delivery in person" must mean handed directly
by an elector to the officer; it means manual transmission
by the one to the other. And if that phrase has that meaning
in this section, it has the same meaning in the section which
prescribes the manner in which the application for the ballot
shall be made. There is only one way in which the applica
tion can be made and that is in person. It may be returned
in two ways,—either in person or by registered mail.
But if the statutes were open to construction the result

would be the same.

The provisions for absent voting were first enacted in
ch. Laws of 1915. It came before tlie legislature as
Bill No. 41IA. The fourth paragraph of the bill provided:
"Application for such ballot shall be made on a blank to be
furnished by the county clerk." A substitute for said bill
was recommended by the judiciary committee and the substi
tute became a law. I liis substitute bill amended the original
b> inserting after the word "made" in the above quotation,
the words "in person", thus showing a very distinctly
expressed legislative intent to thus limit the manner in
which the application for a ballot should be made.
The word "personally" here has the same significance as

in statutes directing personal service of notice or process.
The term personal service" has a fixed and definite meaning
in the law; it is service by delivery of the writ or paper to the
one named personally. Other modes of service may be given
the force of such service but they are substitutes for and not
actual personal service, which means delivery to the person
and not to a proxy.

Personal service" is defined to be: "Deliverv of an
original writ, notice or other paper, or a copy thereof, with
oral information as to the contents, to the person who is to
be affected by the service." Anderson, Law Diet. Personal
Service. Black, Law Diet, is to the same effect. Minard v.
Burlis, 83 Wis. 267, 270.

O'Neal V. Sou. Woodmen of I he World, 113 S. W. 52 was an
action to recover upon an insurance policy. The constitution
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of the order required that the policy be delivered to the in
sured in person, and delivery was one of the questions at
issue. The court said:

"We think the words 'in person' were placed in the con
stitution in order that the delivery sliould be to the insured
himself and not to another for him. It is a well settled rule
that the delivery of a deed to A for B is a valid delivery,
and it has been often held that the placing of insurance
policies and deeds in the mail * * * was a valid delivery
and therefore the words 'in person' were inserted after the
word 'delivered' to cut off such delivery as that of which we
are speaking and confine it to the insured in person." CP. r>4.)

The inability to obtain an application, on the part of the
Wisconsin electors now engaged in military service, is not
the only obstacle in the way of many of them in the matter
of voting. In the larger cities a registration is required as a
condition of voting and the statute providing for absent
voting explicitly provides that they are available only to
such electors as have duly registered where registration was
required. None others arc permitted to take advantage of
the statute. (vSec. 11.54.)

It is common knowledge that this law was passed primarily
to enable men whose business absents them from home, to
exercise the right of sufl'rage. At the hearing before the
assembly committee, the trainmen and the engineers and
firemen were represented. The law was intended to serve
men who are at home from time to Lime but who find it in
convenient to be there on election day. The present situ
ation, most likely, was not considered; that it was not
thought of is an explanation why no provision was made for
such an exigency but does not supply a provision therefor.
-  Provision for voting was made by ch. 11, Special Session of
1862 for soldiers absent from the state, in the service of the
nation, where the regiment chanced to be on election day,
but these provisions were repealed by ch. 250, Statutes of
1878.
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Appropriations and Expenditures—Slate entomologist may
employ men to assist him in certain particulars and their
compensation may be paid out of the appropriation to the
department of agriculture.

July 28, 1916.
Hon. J. S. Donald,

Secretary of State.
In your letter of July 22, 1916, you say:

"I enclose herewith claim of Oscar Hoefer for services for
spraying infected trees at Kenosha. Sec. 1494-3 provides
for the appointment of a state entomologist, while sec.
1494-5 provides for the appointment of deputies. These
inspector.s are authorized to spray and disinfect or destroy
infected trees under the provisions of sec. 1494-11)/?, subscc.
1. Siibsec. 2 of the same section provides a method for the
recovery of the cost of such spraying in case the owner of
the property refuses or ncgiects to pay it. Sec. 170, subsec.
17, subd. (5), provides tliat the deputies of the state ento
mologist shall receive not to exceed .So.OO ner day and their
necessary traveling expenses while engaged in the discharge
of their duties. Sec. 172-29, subsec. 9, provides that all
fees received for the treating or destroying of infected plants
shall be paid into the state treasury and appropriated to the
board of agriculture. I find no provision of the statutes
permitting the payment of money for spraying lo any other
than a deputy of the stale entomologist and his compensation
is provided by sec. 170, subsec. 17, subd. (5).
"Have I, in your opinion, any authority to pay the en

closed claim?"

In case the inspector or his deputies find any premises
infested with injurious insects or plant diseases, notice shall
be given to the owner to treat or destroy the plants, as the
case may require.

"In case the owner or person in charge of such premises
shall refuse or neglect to carry out the orders of the inspector
within ten days after receiving written notice, the inspector
may proceed to treat or destroy the infested or infected plants
or plant material. The expense thereof shall be assessed,
collected and enforced against the premises, upon which such
expense was incurred, as taxes are assessed, collected and
enforced and shall be paid into the state treasury." (Sec.
1494-10/j, Stats.)

The inspector of nurseries has an office at the state capitol
and is in charge of this work for the entire state. He cannot
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personally treat or destroy all diseased plants and plant
material. The spraying of trees requires apparatus and the
•destruction of an orchard would require manual labor and
might require the use of teams, tackle and machinery-. It is
the province of the inspector to discover the need of such
treatment and destruction. The labor needed to treat or

destroy is to be supplied by the owner or at his expense.
The cost of inspection is borne by the state; the expense of
treatment or destruction falls upon the premises, and this
expense of treatment or destruction is what is referred to in
the last sentence of sec. 149-1-106, above quoted. The
inspector is not appointed or expected to perform any manual
labor, such as chopping or grubbing, neither are his deputies;
they merely represent the inspector and are vested with the
same police powers that he is.

In my opinion, the plain and evident meaning of the
statute is that the inspector shall employ the labor and the
means needed to "treat or destroy the infested or infected
plants or plant material." This expense does not at all relate
to the cost of inspection work; it relates to work which
the owner of the premises must do under the law or pay for
having done. Where he fails to do it, the expense thereof is
to be met and paid, in the first instance, by the state; it
is reimbursed through the power of taxation. This present
expenditure is fairly within the terms of the appropriation
made by sec. 172-29, subsec. 9.

"There is annually appropriated beginning July 1, 191.'),
fifty thousand dollars, * * * {-q,. Jepariment of
agriculture for administrative purposes in cari-ying into elTect
the powers, duties and functions of said department in all
its bureaus, branches or divisions."

The inspection and care of nurseries is, beyond ciuestion,
one of the duties of the department of agriculture. And the
moneys collected to reimburse the state for the treatment
or destruction of infected plants is made a revolving fund
by subsec. 9 of said sec. 172-29:

"Moneys paid into the state treasury to compensate for
state expense in treating or destroying infected plants as
provided in subsection 2 of section 1491-10/) are appropriated
to the department of agriculture to carry into effect the
provisions of sections 1494-1 to 1494-10/, inclusive."
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I am of the opinion that your question should be answered
in the afTirmativc. I believe the inspector of nurseries under
the supervision of the department of agriculture, has author
ity to incur expense necessary to the treatment or destruction
of infected plants and that you can audit and authorize the
present payment of such expenses.

I note that the bill of Mr. Hoefcr does not describe the

premises on which the work was done. It may not be neces
sary' to include such description in his claim but such de
scription is necessary to the levy of the taxes for reimbursing
the state treasury. Some system for making the collection
from the property owners should be devised. The inspector
or the commissioner of agriculture might file in your ofTice a
statement showing the several sums expended or expenses
incurred for this work, a complete description of the prem
ises liable therefor and the name of the taxing district where
located. The levying and collection could then be made
by you through the county clerks, as state taxes are levied
and collected.

Intoxicating Liquors—^Revocation of license does not
destroy right of location to be licensed.

July 29, 1916.

WiNFRED G. H.\DD0W,

District Attorney,
Ellsworth, Wisconsin.

This ofTice is in receipt of your communication of July 28,
in which you state that the village board of your village is
about to revoke a saloon keeper's license and you ask to be
advised whether under the law the village board may grant
a license to another person on the same location.
Under sec. 1559, Stats., when a license is revoked it is

made unlawful to grant another license to such person within
twelve months of the date of its revocation but there is no

reason for holding that no license may be issued to the same
location to another person. If the location in question is a
preferred location, under the Baker Law, then if the license is
revoked for one tenant the landlord may secure another
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tenant who may be licensed by the municipality if the licens
ing board in its discretion, finds that the person is a suitable
person to be licensed. This has been the consistent ruling
of this department.

Public Officers—Superintendent Stale Historical Society—
The superintendent of the slate historical society is not a
slate officer and is entitled to his necessary traveling expenses
within or without the state.

July 28, 1916.
Hon. M. M. Quaife, Superintendent,

Stale Historical Society of Wisconsin.
In your communication of July 26 you state that it has

long been the practice of your society to encourage the
attendance of the superintendent upon meetings of a pro
fessional character along the line of work which the society
is doing; that in accordance therewith you attended recently
the annual meeting of the American Library Society at
Asbury Park, New Jersey, and prolonged the journey to
Washington to interview certain officials of the federal
government on another matter of considerable concern to
the society at the present time; that the secretary of state
has returned your expense account for the journey rendered,
for the reason that it did not show that the governor had
given his approval. You desire to know whether it is
necessary for you to secure the governor's approval in order
to be entitled to be reimbursed for your traveling expenses
on a trip outside of the state, on behalf of the society.

Sec. 145, Stats., contains the following provision:

"No item shall be audited for expenses of any officer or
employe of the state or university while attending any con
vention or other meeting held outside of the state, unless
such expenses shall be aulhorized bv the governor, or
specific statutory authority exists the-efor."

Ch. 17, General Acts of Wisconsin for 1853, being an
act to incorporate the state historical society of Wisconsin,
contains the following provision:

"Said society may have and use, and at discretion change,
a common seal; may ordain and enforce a constitution.
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by-laws, rules and regulations, and elect su'^h ofTicers as the
constitution or by-laws may prescribe; provided, such consti
tution, by-laws, rules and regulations be not inconsistent
with this act, or the law or constitution of this Stale, or of
the United Slates."

In sec. 374, Stats.; it is provided that this society "shall
continue to possess the powers and privileges thereby con
ferred" (referring to Act of 1853). In the by-laws adopted
and which refer specifically to the superintendent, it is
provided that "he shall be reimbursed for all necessary
traveling expenses in the service of the society, also for all
moneys expended by him for the contingent expenses of his
office." Under these various provisions it is clear that
unless you as superintendent of the state historical society
are an officer or employe of the state, then there
is nothing in conflict with the by-laws which grants to
you reimbursement for necessary traveling expenses in the
service of the society.
Under sec. 3, Act of 1853 above quoted, your society has

a right to pass by-laws which are not in conflict with the
statutes or constitution of the state or United States. The
by-law gives to you the right to be reimbursed for your
necessary traveling expenses. The question is, ' Is this pro
vision of the by-law in conflict with the provision of sec. 145,
Stats.,-above quoted?" In other words, are you an officer or
employe of the state, in contemplation of said sec. 145?

It appears, by an examination of the statutes relative to
this matter, that your society is a corporation incorporated
by an act of the legislature and is empowered to make a
constitution and by-laws and -elect such officers as the
society may choose to do. There is yearly appropriated to
your society the sum of §50,000 to be used for the purposes
for which said society was organized; said purposes are
contained in sec. 376, Stats. The society has an income also
from other sources than appropriation by the state, such as
fees from members. The society is made by expressed
provision of the statutes the trustee of the state, and must
faithfully expend and apply all money received from the
state to the uses and purposes directed by law and must
hold all its property for the state and is prohibited from
selling any of its property without authority of law. The
governor, secretary of state and state treasurer are made
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ex ojficio members of the executive committee of the society
and the state treasurer is the treasurer of the society, and
money on behalf of the society is paid out by the "state
treasurer on warrants issued by the secretary of state, as is
the case for all state purposes.

Still I believe all this is not sufficient to constitute you,
as superintendent of the society, an officer or employe of the
state of Wisconsin. You are the officer or employe of said
society and not of the state. Said society, although a trustee
of the state, is not, strictly speaking, a department of the
state government; it is a corporation governed by its mem-
Ijers and your office has been created and its duties prescribed
by the constitution and by-laws of the society. You are
not required to take an oath of office and the society may
prescribe the tenure of your office. I believe you are an
officer or employe of the state historical society but you are
not an officer or employe of the state of Wisconsin.
You will note that the provision above quoted in sec. 145,

speaks of "any officer or employe of the state or university."
Here the university is specifically mentioned ex industria,
for the purpose of including the officers and the employes of
the university within its provisions which, it must be as
sumed, the lawmakers understood would not be the case
unless the university were mentioned. The state historical
society not being specifically mentioned, I think it can be
rightly assumed that it was not the intention to include
the officers or employes of said corporation. I believe the
officers and employes of said corporation are not included
within the purview of this statute, either in the letter or
the spirit of it.

I am, therefore, constrained to hold that you are not an
officer or employe of the state of Wisconsin, within con
templation of the above sec. 145, Stats., and that under the
constitution and by-laws of your society you are entitled to
all necessary traveling expenses, which includes those within
and those without the limits of the state of Wisconsin.
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Education—Tuition—Schools—Indigent, Insane, etc.—
Towns liable for residents, as distinguished from those having
a legal settlement, for tuition incurred in attending high
schools.

County in which person last resided liable for his main
tenance in home for feeble-minded.

July 31, 1916.
E. P. Gorman,

District Attorney,
Wausau, Wisconsin.

I have your letter of July 29, 1916, in which you request
my opinion as to the residence required under sec. 496A'
to make a town, village or city liable to a high school for
tuition of a nonresident pupil. You ask if the residence in
such case is the same as that required to make a town liable
for the support of an indigent person or is it such residence as
will entitle a person otherwise qualified, to vote.
You are advised that your residence is all that is required

to make the town liable for the tuition under said section.
The length of time which the residence has continued prior to
the attendance at school, is wholly immaterial. The resi
dence of the head of a family becomes established at any
given place the moment he arrives there with the intention
of making that his place of abode for an indefinite time and
without any present intention of removing therefrom and to
which, whenever he is absent, he has the intention of re
turning; in short, it is the place he makes his home. The
residence of minor children and the wife follow that of the
father and husband.

I find that much confusion upon this subject of residence
arises from the failure to note that liability for the support
of an indigent person rests upon the fact of legal settlement.
Legal settlement exists only where residence has continued
at least a year. "Every town shall relieve and support all
the poor and indigent persons lawfully settled therein."
(Sec. 1499, Stats.) "Every person of full age who shall
have resided in any town in this state one whole year shall
thereby gain a settlement in such town" (Sec. 1500, subd.
(4)). You will observe that a settlement is something more
than mere residence. There may be residence without
legal settlement. Now sec. 496/c provides:
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"Whenever persons not residing in any free high school
district and having completed tlic course of study in the
school district in which they reside, or one equivalent there
to * * enter any free liigh school ■* * * the
free high school board of that district shall i)e entitled and
is hereby authorized to charge a tuition fee."

This section further requires the secretary of the free high
school board to make a statement to the clerk of the town,
village or city from which any person has been admitted,
which statement shall set forth the residence, age, name and
time of attendance and the amount of tuition due the high
school district from such town, city or village.

Wherever the pupils' parents have their place of residence
determines what town, village or city is liable for tuition of
their children. The residence required is merely during the
time of school attendance. Undoubtedly this could be
changed during any school year; the purpose of the law is to
furnish school facilities for all children prepared to do high
school work.

You further state that the county judge has requested you
to ask for my opinion upon the length of residence necessary
in a case where a municipality is sought to be charged for
the maintenance of a feeble-minded person who has been
committed to the home for the feeble-minded. He wishes to
know if a town, village or city can be charged with the
support of such patient where the residence there at the time
of such commitment had existed less than a year.

In other words, he wishes to know whether a legal settle
ment as defined in sec. 1500 is necessary to make such
municipality liable.

Ch. 305, sees. 573i-l to 573iu-3 cover the home for the
feeble-minded. I cannot find that the statutes make a town,
village or city liable for such support in any event.

"All persons resident of this state who may be committed
to said home for the feeble-minded shall be maintained
therein at the expense of the state; but the county in which
any such person lasl resided he/ore being hroughl lo the home shall
pav one dollar and seventy-five cents per week for his oi
lier support and thirty dollars per year for the clothing lo be
supplied such person." (Sec. 573/.)

It is provided by sec. 573/n as follows;
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"  * * * The supcrinlondcnl shall send noLices lo
the counly clerks of the number of inmates in the home from
their respective counties and for whose support such counties
are liable * * * secretary of state shall pass
the same to the credit of the home for the feeble-minded,
and shall thereupon notify the county clerk of each county
so indebted of the amount thereof and charge the same to
said county and add the same to the next state tax to be
apportioned to said counly and be collected therewith."

Sees. 573ii and 573f provide for a legal determination of
disputed place of residence of persons committed to said
institution. It is plain from each and all of said sections
that the residence contemplated by this chapter is the same
that is meant in ordinary parlance. The county where the
person last resided or resided at the time of commitment is
the county liable for his support. This residence is the
same as that which determines the right of a person to
admission to the public schools. It is entirely distinct from
the matter of legal settlement which renders a town liable
for the support of the poor.
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Mothers' Pensions—Right to aid wliere mother or chil
dren have small estate.

August 2, 1916.
Jas. H. Hill,

District Attorney,
Baraboo, Wisconsin.

By letter of July 27, 1916, you have submitted for my
opinion these two questions:

"First. A man dies leaving a widow and sevctal small
children and a small estate. The widow has exhausted all
of her portion in the care of the children. The children are
all under 14 years of age and have about $300 apiece left
in the hands of their guardian. Should this be exhausted
before they come under the letter and spirit of the so-called
Mothers' Pension Law?
"Second. A woman has a house and $1500 out on interest.

She has three or four children under the age of 14. By un
remitting work away from home she gets along with very
little if any reduction of the S1500. She is keeping that for
the education of the children. Is she entitled to any benefit
under the law?"

The history, scope and general purpose of the Mothers'
Pension Act was gone into rather fully by me in an opinion
given to Fred D. Merrill, assistant district attorney of Brown
county, on Nov. 30, 1915. (Vol. IV, Op. Atty. Gen., p.
1039). It is unnecessary to repeat what I then said and suf
ficient to remark that I still adhere to the view there ex

pressed.
In the first case instanced by you, all of the conditions

requisite to aid under sec. 573/ are present beyond question,
save one. These children live with and are dependent upon
their mother, who is presumed to be of good moral character.
But is such aid "reasonably necessary to save the children
from neglect?" ^
The small sums in their guardian's hand would supply

their needs for support and education only a short time, if
sole reliance were placed thereon. For if the mother is to
devote herself to the care and education of the children,
the allowance from their little estate must be sufficient for

her support and theirs.
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This Nvidowed mother is under legal obligation to support
her minor children. If she must earn the support for the
family, that will certainly take all or most of her strength
and time and leave little, if any, of either for the nurture
and education of her children. A mother's care during
tender years is regarded the law and by all well informed
persons as almost indispensable to the proper molding of
character. If this mother's strength is exhausted in gainful
occupations, it cannot be available for the care and guidance
of the children, and in that event there is certainly danger
that the children will be neglected, in the sense of the
statute, as I have heretofore construed it and think it should

be understood.

It is my opinion that the juvenile court has power to
grant aid in a case like this. It seems to me that the
question is not one of law but a mixed question of law in
fact, which must rest in the discretion of the court. It is

left for the good sense of that court upon such investigation
as he deems necessar>% to determine whether aid shall be
expended; and if it is to be expended, how much. It should
be obscivcd that the guardian is not free to expend the
estate in his hands further than as authorized by the county
court. In most counties the judge of the juvenile court and
of the county court is one and the same person. No one is
so well situated to determine what is for the best interests

of the children as he. Whether aid should be given under
this law, to enable the little property of these children to
be husbanded as a sort of insurance against disease and in
jury, or whether this property in hand should be first entirely
consumed for the ordinaiy' and current needs of the children,
is to be determined by the court. Of course, in granting
aid, the court would take into account the property in the
hands of the guardian.
The answer to your second question should be the same,

in effect, as I have given to the first question.
The woman mentioned, "by unremitting work away from

home," is, as you say, rendered unable to personally give
her children the care and attention needed for proper rearing
of children unless there is some one to take her place, which
is unusual and difficult. Aid may be reasonably needed to
save the children from neglect. As before stated, she is
liable for the support of her children but the law cannot con-
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trol the manner in which that support shall be supplied.
She may go out for hire and earn the means of support
and thus save for a rainy day the money she has at interest, or
she may remain at home so long as that money lasts. She
is pursuing the former plan and that probably results in
the children's being neglected to some extent.
The law looks to the welfare of the children primarily;

it is anxious that they shall receive a suitable education,
using that term in its broadest sense. If the juvenile court
is of the opinion that this aid is essential to the education
of these particular children, it would be warranted in extend
ing aid. The amount granted will be somewhat determined
by the financial situation of the mother. The court could
undoubtedly, to a large extent, control the matter of her
absence from home for gainful employment and it would
doubtless insist that she give to the care of her children such
time as the court required, as a condition of the aid's being
supplied.

Public Ofjicers—Where a statute requires an officer to
give a bond with "sufficient sureties," a bond with one surety
satisfies the requirements.

August 4, 1916.
K. J. Urqltiart,

District ..4 ttorney,
Medford, Wisconsin.

In your letter of the 2d inst. you ask;

"Sec. 443, Rev. Stats., pi'ovides as follows:

'The treasurer shall, within ten days after his election
or appointment, execute to the district and file with the
clerk a bond, in double the amount, as nearly as can be
ascertained, of all the money of the district tb come into
his hands, with sujjicicnt sureties, conditioned for the faithhil
discharge of his duty and approved by Llie director and clerk.'
"Is such a bond signed by only one surety, but approved

by the director and clerk, a sufficient bond to qualify a
person for the ofTicc of school treasurer?
"If not, will the fact that the treasurer elect has acted

for two years in the capacity of school treasurer under this
qualification make any difference?
"Would the fact that the one surety had property but not

property liable to execution have any bearing on the ques
tion?"
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In answer to your first question, with reference to sec.
443 and the sureties mentioned therein, would say that it
was held in Elliott v. Stevens, 10 la. 418, at 422, that the code
relating to judicial proceedings and requiring a bond therein,
with sureties, though plural in form should be construed to
include a singular number also, in the same manner that a
word importing a singular number may be extended to mean
several persons or things.

If, therefore, the bond is signed by only one surety and
is properly approved by the director and clerk it would
constitute a sufficient bond for the office of school treasurer.
What is above stated disposes of your second question.
Your third question is:

"Would the fact that the one surety had property, but
not property liable to execution, have any bearing on the
question?"

It would not have any bearing on the title of the treasurer
to his office. The law requires him to furnish a bond "with
sufficient sureties." Some one must determine this question,
and the law makes this the duty of the director and clerk.
When the director and clerk determine that he has filed a
bond with sulficient sureties, that makes his qualification
for the office complete, and his title cannot be impeached.
Of course it is an abuse of discretion for the director and clerk
to approve such a bond. In doing so they disregard the
public interests. However, it cannot affect the title of
the treasurer to his office.

Public Ojjicers —Supervisor—Chairman County Board—
Removal from ward for which elected vacates office of super
visor.

Where such person has been elected chairman of the county
board he continues to hold the latter office.

August 7, 1916.

John Roberts,

District Attorney,
Grand Rapids, Wisconsin.

By a letter of August 4, 1916, you have submitted to me
these two questions:
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On the 10th of July, 1916, the supervisor for the second
ward of Pittsville, then a resident of said ward, removed
therefrom and established his residence in the third ward.
At and prior to his removal he was chairman of the county
board.

1. Did such change of residence vacate his ofTice as
supervisor?

2. Did such change of residence vacate the office of
chairman of the county board?

In my opinion the first cpiestion is answered in the affirm
ative and the second question in the negative.
This supervisor removed from the district by which he

was elected. In other words, he ceased to be an inhabitant
thereof (sec. 4971), and the result was to render vacant
the office of supervisor:

Every office shall become vacant on the happening of
either of the following events:
(1) The death of the incumbent;
(2) His resignation;
(3) His removal;
(4) His ceasing to be an inhabitant of this state; or, if

the office be local, his ceasing to be an inhabitant of the
disind, county, town, city or village In; or for which he shall
have been elected or appointed or within which the duties
of his office are required to be discharged." (Sec. 962).

To repeat, this supervisor has ceased to be "an inhabitant
of the district * * by * * * which he" was
elected. Termination of residence in the district by or for
which elected or appointed vacates the office. The language
is in the disjunctive. Speaking generally, appointments
are said to be for a district and elections bij a district. This
distinction in the use of prepositions may have but little
weight, yet it is worth attention.

I cannot see that it makes any difference that the super
visor moved to another ward of the same city. The result
must be the same had he moved to any other election dis
trict within his county. Of course, removal from the county
would be a vacation of the office of supeiwisor beyond ques
tion, because all of the duties of his office hre performed
within the county.
This brings us to a consideration of the case of State ex

ret. Attorney General v. Supervisors of Milwaukee County,
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21 Wis. 443, to which you have called attention. That case
and the question at bar are distinguishable on several
grounds, chief of which is the change in the statutes involved.
When tiiat case arose, the county board was composed of
supervisors chosen from various districts into which the
counties were divided, or from the county at large, and they
possessed no powers and performed no duties outside of those
of members ol the county board. At present, the supervisors
from the towns are members of the town board and perform
very many functions in addition to those connected with their

membership on the county board. Confessedly the chair
man of the town board vacates his office of supervisor upon
ceasing to be an inhabitant of the town by which he was
elected. Yet, so far as membership on the county board is
concerned, the ward supervisor is as much elected by his
ward as the chairman is by and for his town. Tlie same is
true of the supervisor from the village. The village super
visor no more reiiresents his village on the county board
than the ward supeiwisor represents his ward. Hence,
unless it be held that a supervisor moving out of his ward
vacates his office, the rule would be different in this particu
lar when applied to members of the county board coming
from cities than it would when applied to supervisors from
the towns.

In the next place, the particular part of sec. 962 which is
applicable here was amended by the revision of 1878. The
revisors inserted the words "by or." As the statutes stood,
it was decided the word "district" might be construed as
referring to the county, each supervisor being chosen for that
district. But the change in sec. 962 makes it absolutely plain.
The supervisor from a city is chosen by his ward.

Again, in that case the court was very much divided. Two
of the three justices wrote opinions, while the third dissented.
The supervisor there had not removed from his district.
His residence remained at one place, but the boundaries
were changed. Furthermore, there are some duties which
the supervisor of a ward is to perform within his ward.

"Section 6946. Each member of the county iioard shall
personally * * * inspect the docket of every justice of the
peace, police justice, municipal judge or other magistrate
who is authorized to receive fines under section 4772, whose
office is located within the town, ward or village represented
by him," etc.

1&—20
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There may be other duties to be performed in the ward,
but one is sufficient for the purpose in hand. Now, I think
it will be conceded by all that a town supervisor vacates
his office by ceasing to be an inhabitant of a town, and for
the reason that he no longer resides in the district "within
which the duties of his office are required to be discharged."
The rule does not depend upon the number of duties to be
performed within the district, but upon the fact that he has
some local duty. The duty of examining these dockets
must be performed within the ward.
In my opinion the word "district" in sec. 962 is a generic

term. It applies to wards and to road, election, school,
legislative and judicial districts.

Sec. 925-31 provides:

"When * * * any ward officer shall remove from his ward
* ♦ * the office shall be deemed vacant."

It has been contended that the supervisor elected by a
ward is not a ward officer. Surely the language above quot
ed from sec. 925-31 must have reference to some ward
officer. The reasoning whereby a supervisor is held not to
be a ward officer would result the same when applied to an
alderman. The duties of an alderman under the general
charter are to represent his w^ard in the city council. I do
not now recall a single duty of an alderman which must be
performed within his ward, nor do I recall any position
wherein an incumbent could be said to be a ward officer if
that term does not apply to supervisors and aldermen.
Justices of the peace, though elected by wards, have juris
diction throughout the city and the same is true of con
stables.

I have noticed the annotation to sec. 925-31 which refers
to 41 Century Law Journal 112. I believe that note is
misleading. The article referred to was contributed by an
Iowa lawyer and it does not appear that Iowa had any
statute corresponding to our sec. 962. And the Iowa deci
sion reviewed in that case was rendered by a district court
and not by the supreme court. The principle contended
for in that article is that, according to the rule of the common
law, nonresidents of an election district may be chosen to
represent it and that statutes \vhich seem to provide for a
contrary rule are in derogation of the common law and are
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to be strictly construed. The only statute referred to was
one which required that an alderman, at the time of his
election, be an elector of his ward. We may infer that there
was no provision of statute relative to vacancy in Iowa,
whereas we have two such provisions in this state applicable
to this case.

I believe the construction which I have given harmonizes
best with the spirit of our laws. Local self-government
embraces the idea that the representative of any district,
however small it may be, is to be of the district. His in
terests should be identical with those of his constitueney
and they cannot well be if he is not a resident of that dis
trict. As already remarked, if a supervisor does not vacate
his office by removing from his ward, then an alderman does
not vacate his office by removing from his ward, nor a con
stable, nor a justice of the peace. Such a construction, I
think, is wholly untenable. Notwithstanding the super
visor and the alderman are chosen from the ward to repre
sent it in the city council or the county board, and act for
the entire city or county, it still remains true that there
are rivalries among the districts represented in those boards.
There is rivaliy between various sections of a city, and such a
thing as loyalty to one's ward. The location of parks, the
location of public buildings, the expenditure of public funds,
appointments to office and places of employment very
frequently have reference to ward boundaries. The equali
zation of taxes frequently presents sharp conflicts between
taxing districts. I cannot believe that the statute contem
plates the possibility of all the aldermen of a city residing
in a single ward, nor that all the supervisors of cities and
villages may reside outside the territory from which they
were chosen.

The reasoning by which the first question is answered in
the affirmative, it seems to me, leads as plainly to an op
posite answer to the second question. Although the chair
man of the county board is to be selected from among the
supervisors constituting the county board, there is nothing
in the statute which says that he must, as a condition of
being chairman, continue to be a supervisor. That he may
cease to be a supervisor and still remain chairman, seems
to me plain from the words of the statute.
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"The county board, at the first meeting after their election,
shall elect one of their number chairman, who shall continue
to Occupy such position and perform all the duties reiiuired
of him as such chairman until the county board elected for
the succeeding year shall elect his successor." (Sec. 667).

Any supervisor may be elected chairman. The office is a
county office and all of the duties pertaining thereto relate
to the county as a single district. Beyond question the
legislature has the power to authorize the county board to
elect any citizen to the office of chairman. The provision
that the chairman shall continue until the next county board
elects his successor is highly essential to the conduct of the
county business. As you know, the chairman has occasion
from time to time throughout the year to visit the county
seat and to sign orders. There are other duties attached to
tlie office which may need to be performed at am^ time. In
many counties the first meeting is the annual one, whereas
the term of office of supervisor expires in April. Without
this provision of statute construed to make the chairman
hold until his successor is elected, it would very frequently
happen that the office would be vacant through failure of
the chairman to be reelected at the spring election. Of course
the chairman, if no longer a supervisor, would not be a
member of the county board. He would have no vote or
voice therein. His relation to the county board in tiiat event
would be much the same as that of the lieutenant governor
to the state senate.

In Chadwick v. Earhaii, 4 Pac. 1180, it appears that the
constitution of Oregon provided that in case of a vacancy
in the office of the governor, the secretary of state should
perform the duties of that office, and one of the questions
presented was whether the secretary of state, in case of
such vacancy, would continue to act as governor for the re
mainder of the term of the outgoing governor, or only as long
as he should continue to be secretary of state. It was there
decided that tiic secretary of stale should continue even after
the termination of his own term to discharge the duties of
governor. The court said:

"The principle upon which the second question is to be
decided * * * seems to be this: 'If an office be appendant
to another office * * * the determination of the first office
will determine the second. This is the case where an officer
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holding any office is ex officio entitled to some other office
♦ * * On the contrary', if the appointment to an office be

by a descriptio pcrsonarum of one who * * * is to enter and
fill another office * * *' it 'designates him as the person who
is to entei' and fill the office, and when thus designated he
enters into the office and holds it entirely independent of
the first office.' " (p. 1182).

So long as the chairman of the county board continues
to reside within his county he has not vacated that office.

Public Ojjicers—Register in Probate—An infant may be
appointed register in probate.

August 8, 1916.

Hon. John C. Cloupek,

County Judge,
Manitowoc, Wisconsin.

I have your letter of the 31sl iilt., in which you call atten
tion to the provisions of sees. 2464a, 24646 and 2464/n,
relating to the appointment of and the duties of a register
in probate. You request an opinion as to whether a person
under twenty-one years of age may be appointed to the
position of register in probate.

Sec. 2464a reads, in part, as follows:

"Any county judge may appoint, from time to time, by
an instrument in writing filed with the county clerk, a com-
Eetent person to act as clerk of the county court, \yho shall
e officially designated as register in probate for the county

in which such court is held."

It will be noted that the only qualification which the above
section prescribes is that the register in probate be "a compe
tent person." The statute does not prescribe any qualifi
cation as to age or sex. The principal duties to be per
formed by a register in probate are to act as the clerk of said
court. The position is not mentioned in the constitution,
is entirely created by statute, and is ministerial in character.
Mechem, in his work on public officers, sec. 71, says the

following in reference to the right of infants to hold certain
offices:
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"OfTices where judgment, discretion and experience are
essentially necessarj^ to the proper discharge of the duties
they impose, cannot be held by infants. But when the
duties to be performed are ministerial merely, requiring
nothing more than skill and diligence, an infant, otherwise
competent may be the officer."

I quote the following from 22 Cyc.,p. 513, upon the same
subject:

"At common law infants are eligible to ofTices which are
ministerial in their character and call for the exercise of
skill and diligence only; but they are not eligible lo offices
which are judicial or concern the administration of justice,
nor should offices imposing duties to the proper discharge of
which judgment, discretion, and experience are necessary,
be entrusted to infants."

The supreme court of the state of Michigan, in the case
of Wilson u. Genesee Circuit Judge, 49 N. \V. R., 869, after
holding that the position of a deputy county clerk may be
held by a woman, said:

"The person appointed acts for him, or in other words,
acts through his deputy. His choice is not confined to any
race, sex, color, or age. '

A number of decisions are there cited in support of the
proposition that the qualifications of a deputy to certain
officers are not limited to sex or to age..

It has heretofore been held by my predecessor. Attorney
General L. M. Sturdevant (See Opinions of Attorney Gen
eral for 1908, pp. 697-698), that a woman may lawfully be
appointed to the position of register in probate, and refer
ence is there made to the case of Roberts v. Brickson, 117
Wis. 324, where our supreme court held that a mandamus
would lie to compel the county clerk to sign orders for the
payment of the salary of a woman who held the position of
register in probate. In that case the right of a woman lo
hold said position was not challenged and it is generally
conceded in this state that a woman, without reference to
her age, may hold the office of register in probate.

It is therefore my opinion that competent persons under
the age of twenty-one years are eligible to appointment to
the position of register in probate of the county courts of this
state.
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Appropriations and Expenditures—Public Officers—Super
intendent of Public Property—Superintendent of public
property is not authorized to buy a boat for the executive
residence.

August 9, 1916.

Hon. .J. S. Donald,

Secretary of State.
It appears from your letter of July 26, 1916, and the papers

accompanying it that the superintendent of public property,
on July 18, 1916, purchased for the executive residence a
rowboat and two sets of oars; that you declined to audit the
bill and informed the superintendent that it was your opin
ion that a rowboat could not be purchased by him under
sec. 296, Stats., or any other section l)ut that you would
refer the question to me for an opinion.
The solution of this question depends upon the construc

tion to be given tlie statutes relating to the powers of the
superintendent of public property. No one can doubt the
right of the legislature to authorize the purchase of a boat to
be kepi at the executive residence, for the use of the occu
pants of that residence and their guests. Even if it were
obtained for the personal and exclusive pleasure of the
governor, it is unlikely that a legislative act authorizing it
would be held to oiTend against the constitutional provision:

"The governor shall receive * * * an annual compensation
of live thousand dollars, which shall be in full for all traveling
or other expenses incident to his duties." Sec. 5, art. V, Const.

This prohibits any compensation or allowance to the
governor by way of salaiy or personal expenses, directly or
indirectly, in excess of $5,000; but it could hardly be said
that the boat can be used in the discharge of executive duties,
directly or as an incident thereto. Recreation and enter
tainment purposes at and near the executive residence would
be the practical limits of its use, and hence the money expend
ed for a boat cannot be said to have been expended to defray
expenses incident to the duties of the governor or to increase
his salaiy beyond the constitutional limit.
The matter of appropriations to cover the maintenance

of an executive residence and for the ofTicial entertainment
of guests of the governor is discussed at length in Fergus v.
Russell, 270 111. 304, 325-9, and is authority for the proposi
tion I have laid down.
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This expenditure is small but the size of the expenditure
in no way alTects the principle or the question of law in
volved, so long as the appropriations are not exceeded. If
the superintendent of public property can expend §85 for a
rowboat, he has authority, if the appropriation be large
enough, to purchase a S10,000 pleasure yacht for the execu
tive boathouse; and if he can do that he can buy a 35,000
automobile for the garage on the grounds of the executive
residence, where the state has erected a boathouse and a
garage. Both buildings are adjuncts of, or rather, go with,
the executive residence; they form part of the curtilage,
so to speak. And a boat bears the same relation to a boat-
house that an auto does to a garage or that horses do to
the stable.

Authority on the part of the superintendent to purchase
a boat, an auto or horses to be kept at and used in connection
with the executive residence is given, if given at all, by
sees. 294 and 296, Stats.

A brief history of the executive residence and of said
statutes may aid in arriving at the legislative meaning and
intent in this matter.

This residence property was acquired pursuant to ch. 324,
Laws of 1885, which appropriated not to exceed $20,000 to
a commission to "purchase on behalf of the state such
property as to them shall seem expedient for use as an
executive residence." Ch. 280, Laws of 1897, appropriated
$12,000 to enlarge and repair such residence. Ch. 245,
Laws of 1905, appropriated $1,000 for electric fixtures and
wiring. Ch. 497, Laws of 1907, appropriated not to exceed
$7,000 to install a heating plant in the executive residence
and to build a barn, and ch. 175, Laws of 1909, appropri
ated $2,000 to improve the grounds and build a boathouse
and walks and a drive at the executive residence.

Up to 1898, no specific authority was given to the super
intendent of public property over the executive residence
or for making purchases to equip or maintain the same; but
that year the revisors amended sec. 287, by inserting the
words "the executive residence," thus placing the executive
residence in his charge.
Further authority to that officer in the premises, was

first given by ch. 418, Laws of 1901, amending sec. 288,
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Statutes of 1898, (294 Stats.) to read as follows, so far as it
relates to the executive residence:

"He shall make such improvements as may from time to
Lime be authorized by law; and under the direction and con
trol of the governor, contract for and purchase all fuel,
furniture, fixtures, carpets, gas or other articles or things
required for use in the executive residence and in and about
the capital for slate purposes, except stationery."

The words underscored were added by the amendment.
All of the statutes on the subject were repealed by ch. 760,
Laws of 1913, and the present statutes were enacted by that
chapter.

Operation of huildinys and grounds. "The superintendent
of public property shall purchase and furnish all necessary
light, heat, power, water, provisions, supplies, services, and
all other materials and expense for the operation of the
light, heat and power plant, the executive residence, the
capitol building and the public grounds surrounding such
structures." (Sec. 294).

Repairs and maintenance. "The superintendent of public
property shall purchase and furnish all necessary materials,
supplies, services and expense for the repair and mainte
nance of property at the light, heat and power plant, the
executive residence, the capitol building, the public grounds
surrounding such structures, the offices in the capitol, and
state property in offices outside of the capitol supplied by
the superintendent of public property." (Sec. 295).

Permanent property. "Tiie superintendent shall purchase
and furnish all necessary- permanent property for the light,
heat and power plant, the executive residence, the capitol
building including all offices contained therein, the public
grounds surrounding such structures, and offices outside of
the capitol supplied^ by the superintendent of public prop
erty. Such permanent property shall include furniture and
furnishings, typewriters, calculating, numbering and adding
machines, apparatus, library books and anj' and all other
property, which in the opinion of the superintendent shall
have a life of more than one year." (Sec. 296).

The language contained in sec. 294 is most sweeping but
I understand that authority for this particular purchase
is claimed under sec. 296.

The former section grants the superintendent power to
"purchase and furnish all the necessary heat, light, * * *
provisions, supplies, services, and all other materials and
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expense for the operation of the * * ♦ executive residence."
Such are the words of the statute, whatever may be the
meaning attached thereto and the extent to which they may
be said to refer to the executive residence.

No word in our language comprehends a wider range of
the ingredients and articles of human food than the word
"provisions," and if it has any competitor for first place its
rival is "supplies." A contract between man and man to
"furnish all necessaiy provisions and supplies and all other
materials to a residence," would leave little chance on the
part of the householder for wony over what he should eat
and drink. If anything he could desire was not found in
the provisions and supplies it would be ineliided among
"all other materials." Unless this language is limited in
some way, tlie superintendent has authority to furnish a
continuous feast at the executive residence to the executive,
his family and all whom they may welcome, l^ut I think
the meaning of this language is limited. The expenditures
under this section are for the operation of the power plant
and for the executive residence and for the capitol; the
expenditures are not in any sense for the occupants thereof.
The operation in question is confined to the heat, light and
power plant. We do not speak of operating a residence of a
capitol. Meat, light and water are furnished to the residence;
water, fuel and other materials and supplies needed and
services required would be furnished to operate the power
plant; heat, light, water and power and services are to be
furnished the capitol. What or who would need or would
get "provisions" is more than I can guess.

Provisions, specifically, arc: "A stock of food provided;
hence victuals, food; provender;" (Century Dictionary).
"Food for men; victuals." (Bouvier's Dictionary).

It seems to be the accepted object as it is the freely ex
pressed intent of this section, to supply only those things
which are consumed by their use. Othermovables intended
to be supplied are provided for under sec. 296.

I understand 296 is the section upon which the superin
tendent relies for his authority to make the purchase of
this rowboat for the executive residence. The section as
we have seen, has to do with permanent property; and I
understand the superintendent construes this section to
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authorize liim to buy, in addition to the enumerated articles
or kinds of property, "all other property" which he deems
advisable and which he believes has "a life of more than one
year." Is this a correct construction? If it is, it gives him
an extraordinarily wide latitude in the expenditure of public
money.

According to the statute, it is only necessary permanent
property that he is to furnish and that kind of property
is furnished "for the executive residence," and not for the
occupants of said residence. A thing may be necessary to
the occupants that is not at all necessary for the dwelling.
Of course the governor and his family and guests may use
and enjoy whatever is furnished for the residence but the
thing furnished must be by way of equipment of an execu
tive mansion, as distinguished from a thing that may be
conveniently or properly stored there but which is desired
for personal use or pleasure and may be enjoyed as well
away from as at the residence. To illustrate: A library, a
billard table, a piano or a painting would be for the residence;
a golf suit, a sealskin coat or a diamond necklace would be
for the occupants. The mere keeping of the suit, the coat
and the necklace at the residence would not lead any one
that talks English to speak of them as being for the executive
residence. What I have just said is still more strikingly true
of a boat, an auto, or a flying machine. A house, a garage
or a hangar may be necessary for the protection and preser
vation of the boat or the machines but surely the boat and
machines are not necessary nor needed for the buildings. A
man needs a dwelling but a house does not need an in
habitant.

The superintendent, in the purchase of "all other proper
ty" is limited to that which is similar in character to the
articles enumerated. Articles of furniture and furnishings
and things of that character or class may be purchased under
this section, but a boat is in no sense furniture or furnishings.
It.belongs to an entirely different class.
A bequest of household furniture has been held not to

include garments or articles of clothing. Scoville v. Larson,
78 Atl. 114; Larson v. 0. S. L. R. Co., 110 Pac. 983, 986;
KimbalVs Will, 40 Atl. 847.
Household goods is a wider term than furniture. Webb

V. Downes, 101 N. W. 966, 967.
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A watch is not household furniture. Brown v. Edwards,
59 N. W. 731; Rothschild v. Boeller, 18 Minn. 361; Ludwig v.
Bungort, 67 N. Y. S. 171.

Household furniture does not include a traveling trunk.
Townes v. Pratt, 66 Am. Dec. 726.
On the other hand, it has been held that under the revenue

laws of the United States a carriage and an automobile are
"household effects."

In Arthur v. Morgan, 112 U. S., the question for decision
was whether the carriage of the plaintiff fell under either
of these heads:

"(1) household effects, In use, of a person or a family from
a foreign country, used abroad by the person or the family
not less than one year * * *; (2) personal effects * * * of a
person arriving in the United Stales."

The court said:

"Was it 'household effects' or 'personal effects' of the
plaintiff? Wc think that it fell within clause 1 and was 'house
hold effects.' In the provision respecting the 'household
effects' of persons or families, there is an evident intention
to include articles which pertain to a person as a householder
or to a family as a household, which have been used abroad
not less than a year, and are not intended for others nor
for sale. A carriage is peculiarly a family or household
article. It contributes, in a large degree, to the health,
convenience, comfort and welfare of the householder or of
the family. The statute is not limited to articles of house
hold/urn/Vt/rc, or to things whose place is necessarily within
the four walls of a house."

Under a similar statute the decision just quoted from was
followed with reference to an automobile in hillhouse v.
United States, 152 Fed. 163. These decisions give the most
extended meaning possible to the phrase " household effects,"
but even so they do not go far enough to include a boat
within the meaning of "furniture" or "furnishings" when
these words are used in connection with a residence. In
fact, it appears from the above quotation that "household
effects" include many articles not comprehended by the
phrase "household furniture." It seems to be plain that
furniture and furnishings as used in sec. 296 mean no more
than household furniture and articles whose place is within
a dwelling house. I am, therefore, of the opinion that your
ruling was correct.
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Public Officers—Town Chairman—A member of the town
board of supervisors may be elected to fill a vacancy in the
office of town chairman.

A saloon keeper may be appointed to fill a vacancy in the
office of town supervisor.

August 9, 1916.

Clarence J. TeSelle,

District Attorney,
Antigo, Wisconsin.

Your letter of August 5 states that upon the death of the
town chairman the two remaining supervisors and the town
clerk elected one of the supervisors chairman and elected
another person supervisor to fill the vacancy created by the
election of one of the supervisors to the chairmanship; that
you advised the town "board that the election of one of the
supervisors as town chairman was legal; and you wished my
opinion upon the legality of said action.
The supeiwisors and the town clerk did precisely what

the law commands;

*'If a vacancy occur in the town board the remaining
supervisors together with the town clerk shall fill the same.
(Sec. 818).

This is a special statute for a particular class of vacan
cies and would control even in the face of a general statute
upon the subject of vacancies. In my opinion the action
was valid, notwithstanding the provisions of sec. 976m,
Stats., which you say is relied on by some, in support of the
contention that the action was invalid.
The last named section renders a supervisor ineligible

during the term for which he was elected to any office, the
election or appointment to which is vested in the town board.
The vacancy created by the death of the town chaiiman
is not filled by the town board in case of vacancy, much
less is it an office or position the election or appointment to
which is vested in the town board. The statute creates a
special elective body, consisting of the town clerk and the
two remaining supervisors to fill the vacancy in the town
board. The section just referred to might be held to apply
if the vacancy were filled by the toum board or by the
remaining supervisors, who, during the vacancy, constitute
the board.
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There is another view of the matter which leads to much
the same result. If the election of one of the supervisors as
chairman was void, then it failed to fill the vacancy and the
election of another person to the town board filled that va
cancy. Hence if the supervisor were rendered ineligible to
be elected chairman, the vacancy is nevertheless filled, and
the only difference that would result between the two inter
pretations of this section would be as to which one of the
three supervisors is, in law, the chairman. If they agree
upon that matter, there is little cause for others to concern

themselves with the matter, for whichever acts as chairman
is at least de facto chairman, and his acts are valid.
You further state that in another town the chairman

resigned and a person then holding a saloon license was
elected chairman. You wish to know if a saloon keeper can
legally be appointed town chairman. In my opinion he can
unless there is some statute disqualifying him for that office,
and I am unable to find any such statute. In my opinion,
the vacancy was legally filled by the action taken.

Requisitions—A requisition will not issue for an alleged
fugitive from justice who was not in the state at the time
of the commission of the alleged offense.
A person who ceases to contribute to the support of his

family at a time when he is in another slate can not be
brought back to this state on a charge of abandonment.

August 9, 1916.

WiNFRED C. ZaBEL,
District Attorney,

Milwaukee, Wisconsin.
In your letter of the 8th inst. you state that upon a com

plaint for abandonment it appears tliat the husband went
out of the state, leaving a wife and minor child under sixteen
years of age, that he thereafter and until July last sent his
wife ten dollars per week for her support, but that since said
time he has failed to contribute anything to her or to the
support of their child. You state that a warrant has been
issued for his arrest but that he refuses to come into the state
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without a requisition. You ask whether or not this office
will approve requisition papers upon this state of facts.

This question we are constrained to answer in the nega
tive. It is not only expressly provided in the executive
rules on requisitions but it is clearly a requirement of the
federal statute on requisitions that in order to constitute the
person sought to be extradited a fugitive from justice within
the terms of that statute, such person must have been within
the state at the time of the commission of the offense charged
and have left the state subsequent to the commission of such
offense.

I am of the opinion, on the facts stated by you, that the
abandonment in this case did not occur until the husband
and father failed and neglected, in July last, to make suitable
provision for the support and maintenance of his wife and
child. This default on his part I think constituted aban
donment in this case, and this occurred when he was not
within the state of Wisconsin, and, so far as appears, he has
never been in the state since that time. Therefore he has
not fled justice and is not a fugitive from justice so far as
this state is concerned within those terms as used in the
federal statute authorizing extradition of criminals.

Bridges and riffg/iway.s—Status of a fund donated for the
improvement of a highway not on the system of state high
ways considered.

August 10, 1916.

Sam Blum,
District A Homey,

Monroe, Wisconsin.

Your letter of August 7, 1916, states that money was
donated to the town of Jefferson for the improvement of a
certain highway under the state and county aid statutes,
a donation which was accepted by the town in the fall of
1913; that the county board appropriated a like amount;
that the highway designated by the town for improvement
was "part of the system of state highways;" that "the state
since took that portion of the highway off the system that it
was proposed to improve;" that said donation, the amount
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voted by the town and the amount appropriated by the
county, is still in the fund for the improvement of state aid
highways in said town. You wish to be advised whether
the county highway commissioner can now legally expend
said fund for the contemplated improvement. You further
state that a majority of the county highway committee
favors improving said road, provided it is legal to expend
said fund therefor.

Regarding the status of this particular highway, I am
informed upon inquiry' of the state highway commission
that the county board, at the annual meeting in 1913, added
the same to the county system of prospective state high
ways, but that the state highway commission disapproved
of the act. The result of such disapproval prevented said
highway from ever being a part of the county system. When
such a system has been adopted, "the county board may
alter or increase such system only with the consent of the
state highway commission." {Subsec. 2, sec. 1317m-3, Stats.)

Since the road is not a part of the county system of pros
pective state highways, it follows that no state aid is
available for the work. The statutes relating to state aid
have always fairly bristled with provisions which show that
such aid is granted and is available for the construction of
highways on the county system only. (Sees. 1317/n-l to
1317/n-24, inclusive).
The only provision of the law Avhich would in any way

support the proposed disbursement of this money is found
in sec. 1317/n-5*

"Tiie county boards are given authority to construct or
improve, or aid in constructing or improving any road or
bridge within the county. * * * In case improvements are
authorized by the county board under this subsection (1),
the location of such improvement shall be made by the
county board by resolution."

I take it that the appropriation heretofore made by the
county board for this particular higliway was not granted
under this section of the statutes; and I think it would be
necessar\^ to have the county board specifically authorize
this expenditure under the provision of statute which au
thorizes the county to aid the town in improving highways
not on the county system. Should the county and the town
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both authorize the expenditure of this fund to which they
have contributed, it could be spent for that purpose. No
one could then be heard to question the legality of the
expenditure unless it be the individuals who made donations.
It is probable that they could be heard in a court of equitv
to restrain the expenditure on the ground that the donations
were made by them with the understanding and in the
expectation that their gifts would result in state aid's being
contributed to the work.
On the whole, from the facts before me, I am of the

opinion that the commissioner cannot now legally expend
this fund for improving the road in question.

Criminal Laiv—Official Malfeasance—No offense against
sec. 4549 or sec. 4549,</ under facts considered.

August 10, 1916.

0. H. Bruemmer,

District Attorney,
Kewaimee, Wisconsin.

In your communication of August 8, 1916, you state
that the city attorney and comptroller of Kewaunee are real
estate agents; that through their efforts a sale of certain
property was made to a party upon the condition that he need
not take tlie property if the two city officers did not procure
for him a wholesale liquor license; that both of these city
ofTicers appeared before the council and used their influence
towards procuring a license for the purchaser; that it appears,
upon a vote being taken, the license was refused"; that there
upon the city officers circulated petitions addressed to the
mayor and council asking that a license be granted to the
purchaser, and that both of the city ofTicers were to receive
a substantial commission for the sale of this property. You
inquire whether the said officers are guilty of any criminal
offense under sees. 4549 and 4549g, Stats.

Sec. 4549.9 applies only to officers and employes of the
state. The officers here in question are city officers and
therefore do not come within the purview of said section.
While the action of the city attorney in appearing before the
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council on behalf of an applicant for a liquor license may be
subject to criticism, and the propriety of said action may be
questioned, I do not believe that he has violated any of the
provisions of sec. 4549, thus making him guilty' of ofTicial
malfeasance. A liquor license is not a contract.

Elections—County Clerk—The county clerk should put on
the official ballot the names of all candidates who file nomi
nation papers fair on their face.
He acts in a ministerial capacity and can not inquire into

the question of whether the person who makes the affidavit
at the foot of the nomination paper is in fact an elector.

August 10, 1916
J. C. Davis,

District Attorney,
Hayward, Wisconsin.

In your letter of August 8, you submit the following
inquiry:

"It appears that a certain elector here filed nomination
papers as a candidate for the clerk of the court, on or prioi to
August 5, 1916. This party filed nomination papers signed
by electors from three precincts of Sawyer county, that being
one-sixth of the whole number of precincts of Sawyer county.
The nomination papers all appeared regular on their face
and the affidavits at the bottom were properly executed.
It now appears that the affidavit at the bottom of the
nomination papers from one of the towns was signed by a
party who was not an elector but only had his first papers.
This comes to me by hearsay but I tliink this is the fact—
that the party who signed the affidavit was not an elector;
however, his affidavit showed him to be such.
"The county clerk now inquires as to whether or not this

name should go on the official ballot. That is, should the
county clerk take the record as he finds it and place all
names on the official ballot who appear to have complied
with the law, or should he refuse to place the above name
on the official ballot, because he learns from outside evidence
that the party who signed the affidavit was not an elector?"

On June 10, 1910, this department rendered an opinion
to Victor T. Pierrelee, district attorney at Ashland, Wiscon
sin, published in Opinions of Attorney General for 1910,
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p. 341, to which your attention is directed and from which
I quote the following:

"In If) Cyc., on page 347, the following rule is laid down:
'The county olhcer whose duty it is to prepare and print

the official ballots ads in a purely ministerial capacity and
he must place upon the ballot all names regularly certified
to him as having been put in nomination.'

"In the case of Miller v. Davenport, 70 Pac. 610 (Idaho),
where it was made the duty of the county auditor to prepare
the official ballots for county and state elections, and where
the auditor refused to place upon said ballot the name of a
person who, he claimed, was ineligible to the office, the court
said:
"County auditors, so far as arranging the official ballots is

concerned, act in a clerical capacity and are not clothed with
judicial or quasi judicial power. It is the duty of county offi
cers to place upon the official ballot in the proper column the
names of the candidates for the difTercnt offices who have
been nominated and whose nomination has been duly
certified in accordance with the provisions of our election
laws. They have no discretion in the matter. They cannot
go behind the certificates of nomination and inquire into
the eligibility of candidates. With that thev have nothing
to do.' "

Upon the reasoning quoted above, applied to the situa
tions you submit, I am of the opinion that the county clerk
should place upon the official ballot all those names that
have been regularly nominated in compliance with the
statute upon the face of the records in his office.

Elections—Certificate of acceptance attached to a nomi
nation paper construed and held sufficient.

August 10, 1916.
James Kirwan,

District Attorneij,
Chillon, Wisconsin.

In your letter of August 8th you submit the following
inquiry:

"Is a certificate attached to nomination papers filed
with the county clerk legal and sufficient in following form?

'I, John Brown, of the town of Chilton, being nominated
by the democrats for the office of treasurer, hereby say that
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if nominated and elected to said ofTice of treasurer I will
accept said office and qualify and discharge the duties of
sheriff. Dated August 4Lh, 1916. .John Brown.' "

I note that tlie word "sheriiT" appears in the above
quotation but as you make no point of that fact, I judge
that it is probably a typographical error or an error in dic
tation, and I assume that there is no point raised upon the
discrepancy in that regard.

Sec. 5.05, subd. (b), Stats., provides that the candidate
shall file with his nomination papers, within five days there
after "a declaration that he will qualify as such officer if
nominated and elected." It should be kept in mind that the
essence of the declaration is that tlie candidate will accept
the office and qualify. Both of those essential features are
set out in the certificate which you state was attached to the
nomination papers.
The election laws are liberally construed in favor of regu

larity in these formal matters.
It is, therefore, my opinion that if the above certificate

was attached to the nomination papers and filed with them
upon the date mentioned, it is sufficient to satisfy the statute.

Bridges and Highways—County Highway Commissioner—
There is no provision of law authorizing the appointment of
a deputy county commissioner of highways.
The county commissioner of highways may appoint

inspectors, however, and the mayor of a city within which a
state aid highway is l^eing built may be appointed such an
inspector.

August 10, 1916.

Claron a. IvIarkiiam,

District Attorney,
Beaver Dam, Wisconsin.

Your letter of August 8, 1916, sul)mits this question:
Has the county highway commissioner a legal right to ap
point as assistant highway commissioner, a person who is
mayor of a city within which a state aid road is being built?

I am unable to find any provision of the statutes for an
assistant highway commissioner, but there is provision made
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for the employnient by him of inspectors (subsec. 5, sec.
1317/n-7). I assume this is the jiosition to which you refer
in your question.
The mayor may be so employed if there is no statute

forbidding it. If there is any such statute, I believe it to be
sec. 976/, the material part of which reads as follows:

"No city officer shall be interested, directly or indirectly,
in any improvement or contract to which the city is a
party."

The employment of the mayor, of course, constitutes a
contract, but that contract is between him and the county;
the city is not, a party to it. If the highway work is being
done under contract such contract, in terms at least, is
between the contractor and the county. "All contracts
shall be between the county board and the contractor."
(Subsec. 3, sec. 1317/n-7). But if it be considered that the
city is a party in interest and therefore that the contract is
in a sense one "to which the city is a party," how is the mayor
interested therein? He is employed by the county commis
sioner at a per diem and no interest in the contract for con
struction, direct or indirect, is perceived.

Again, if it be assumed that this highway construction is
an "improvement * * * to which the city is a party,"
the mayor is not interested in it personally and no interest
therein is created by such employment. In my opinion,
there is no statutory objection to the mayor's being employed
by the highway commissioner as an inspector.

Criminal Law—Coroners' Inquests—Coroners' inquests are
to be held only by direction of the district attorney when he
has reason to believe that death occurred by reason of foul
play.

August 11, 1916.

Frank I. Drake, Superintendent,
Wisconsin Stale Hospital for the Insane,

Mendota, Wisconsin.

By letter dated August 10, 1916, you have submitted for
my opinion this question:
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"Are the superinlendenls of the Wisconsin slate hospitals
for the insane compelled by law to summon the county cor
oner whenever cases of accidental death occur among the
patients of the slate institutions?"

The law does not require that the coroner shall be noti
fied in evei-y instance of death by accident or unknown cause.
The law contemplates the holding of inquests only in those
cases where there is good reason to believe that death was
caused by foul means.

"Section ]<S65. Whenever the district attorney shall have
noti(!e of the death of any person within his county and from
the circumstances surrounding the same there is good
reason to believe that murder or manslaughter has been
committed, he shall forthwith order and require the coroner
or some jus'tice of the peace therein to lake an inquest on
the view of the dead body of such person."

"Section 4866. Whenever any justice of the peace or
coroner shall be so ordered as provided in the preceding
section, he shall issue a precept to the sheriff or any constable
forthwith to summon a jury * *

The above quotations from the statutes are the law on the
subject and, I believe, furnish a clear and explicit answer to
your question. The only exception to this law is in Milwau
kee county, where exclusive jurisdiction in the matter of
inquest is conferred upon the coroner and his deputies.
Thus you. will see that it is not your duty in any case to

summon the coroner. Outside of Milwaukee county that
officer has no authority to order an inquest; that power is
vested with the district attorney. In every case which fairly
falls within the statute you should notify the district attor
ney, although the law docs not impose any such obligations
upon you. However, for your own protection and for allay
ing any suspicion that may arise, you will doubtless call the
district attoraey's attention to cases where you really feel
there is no ground for suspicion. That, however, is a matter
of discretion that rests entirely with you. I am aware that
there is a popular misbelief that the law requires that an
inquest be held in every instance of sudden or unexpected
death or where death occurs without the presence of any
witness, and that the corpse cannot be moved until the cor
oner has been summoned.
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Public Health—Plumbing—State board of health may
prescribe, by general rules, standards of plumbing, drains,
etc., and enforce compliance with such rules.

August 11, 1916.

Hon. C. a. Harper,

State Health Officer.
In your letter of August 9th, you submit the following

inquiry:

"We are writing to inquire if, under the provisions of
subsec. 2, sec. 1407a-6, Slats., the state board of health
has the authority to prescribe, by means of I'liles and regu
lations, the character and location of the plumbing, drain
age, water supplies and disposal of sewage for schoolhouses.
"The industrial commission in pnneclion with its work

of approving the plans and specifications for new school
house construction is asking this department for advice and
assistance in connection with the approval of the plans and
speci/icalions for plumbing, sewage disposal and water
supplies for these new school buildings. We arc glad to be of
any assistance in this important work but where we find
that the plans are improperly designed or that a system of
sewage'disposal is to be installed which we believe to be
unsatisfactory, we would like to know if our board has the
authority to prohibit such installation. If the board does not
have authority to do this under the section above rnentioned,
will you please advise if there is any other section of the
statutes which specifically authorizes such control or if
this board, under its general laws, has the authority to
exercise general supervisory control over such installations?
Any information or advice you can give us on this line will
be greatly appreciated."

In reply, would say that whatever rights the state board
of health has to enforce their regulations with respect to
plumbing and sewage disposal of public buildings must be
found in authority given them under ch. 56, Stats. Sec. 1407a-
6 provides, in part, as follows:

"The state board of health shall have supervision of the
health and life of the citizens of the state and possess all
powers necessary to fulfill the duties prescribed in the
statutes and to Lring action in the courts for the enforce
ment of health laws and health rules."

In subsec. 2 of the same section the board is given power
as follows:
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"To regulate and prescribe, by means of rules and regula
tions, the character and location of plumbing, drainage,
water supply, disposal of sewage, garbage or othei- waste
material."

In subsec. 3 of the same section the board is given the
power:

"To adopt and enforce rules and regulations governing
the duties of all health oflicers and health boards and any
violation of said rules shall be punished by a fine of not less
than ten dollars nor more than one hundred dollars for each
olTense."

The statute provides how rules and regulations shall
become effective and that when rules are adopted and pub
lished in conformity with the statute, they shall be prima
facie reasonable and lawful until found othenvise in an
action brought for that purpose.
Subsec. 10, sec. 1407a-6, provides:

"The state health officer may issue warrants to any sheriff,
constable, or policeman to apprehend and arrest such persons
who disobey the c|uaranLine orders or other rules and regula
tions of the board."

It is apparent, from a reading of the whole chapter and
especially of the whole section here quoted from, that the
state board of health may prescribe, by properly published
rules and regulations, the proper plumbing and sewage equip
ment for public schools. When these rules are properly
published and before their validity is attacked, they are, in
effect, the state law.

If there is a violation of these rules and regulations, as
already pointed out above, the state board of health may
proceed to have those who violate the rules punished, as
provided in sec. 1407a-6 and sec. 4608, Stats.

Indigent, Insane, etc.—Mothers' Pensions—'The term
"permanent disability'" construed.

August 14, 1916.
H. B. Rogers,

District Attorney,
Portage, Wisconsin.

In your communication of August 8th you submit the
following statement:
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"A woman living in this county, whose husband is also
living, has several children under the age of fourteen living
with her; neither the woman nor the husband have any
property, and for more than a year the husband has been
physically incapacitated for work of any kind, but the doc
tors will not certify to the fact that he is permanently in
capacitated."

You inquire whether the word "permanent" in subsec. 5,
sec. 573/, Stats., is to be construed to mean for life or merely
for a year, as the context would seem to indicate.

Sec. 573/ contains the so-called Mothers' Pension Act.
Subsec. 5 provides as follows:

"Aid for dependent children shall only be granted upon
the following conditions: There must be one or more children
living with or dependent upon the mother or grandparents
or person having the care and custody of such children, one
or more of whom shall be under the age of fourteen; the
mother or grandparent or such other person must have been
a legal resident of the county at the time of the notice for
such aid; the mother must be a widow or the wife of a hus
band who is incapacitated for gainful work by permanent
mental or physical disability, or of a husband who has been
sentenced to a penal institution for one year or more, or of
a husband who has continuously deserted her for one year
or more during which time all provisions of law have been
used to enforce support and none has been obtained; the
mother or grandparents or person having the care and
custody of such children must be of good moral character
and the proper person to have the custody and care of the
dependent children; the period of aid must be likely to con
tinue longer than one year and the aid must be reasonably
necessaiY' to save the children from neglect or danger to
health."

Subsec. 6 contains the following:

"And no aid shall continue longer than one year without
reinvestigation and action as when first granted."

The immediate question before us is whether the husband,
under the facts stated by you, "is incapacitated for gainful
work by permanent niental or physical disability," in con
templation of sec. 573/.
The word "permanent" has been often before the courts.

" 'Permanent employment' means employment for an
indefinite time, which may be severed by either party."
(Words and Phrases, 2d Series, Vol. 3, 970).
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"The word 'permanenl' is not equivalent to 'perpetual' or
'unending' 'lifelong' or 'unchangeable;' and the term 'perma
nent alimony' as used in the decree of the court, merely
designates the character of the alimony which is awarded,
rather than the amount to be paid, or the time during which
the payment should continue. A 'peimanent abode' is a
home which a party may leave as interest or whim may
dictate, but whicli he has no present intent to abandon."
(Words and Phrases, 2d Series, Vol. 3, 969).

Webster defines "permanent" as the following:

"Continuing in the same state, or without any change
that destroys form or character; remaining unaltered or
unremoved;' abiding; durable; lasting; continuing," and
gives as synonymous, "lasting; durable."

You will note that the widow will be entitled to aid in
cases where the husband has been sentenced to imprison
ment for one year or when a husband has continuously de
serted her for one year or more. And it is expressly pro
vided that the period of aid must be likely to continue longer
than one year, and that no aid shall continue longer than one
year without reinvestigation. All this would indicate that
if the injury is such that it is lasting until another examina
tion can be made, it is a permanent disability, and that when
a physician, as in the present case, finds the party in question
is incapacitated for an indefinite period of time which is
certain to last over a year, he is justified to certify' that the
party is incapacitated for gainful work by permanent disa
bility. I can see that this question is not free from doubt
and that the court may place a less liberal construction upon
the word "permanent." But I believe the statute should
receive a liberal construction, so as to accomplish the purpose
for which it was enacted; and taking the context of this
statute into consideration, and the whole scheme as disclosed
therein, I believe the word "permanent" should receive
the construction given to it, as herein indicated.
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Automobiles—A. nonresident automobile owner who has

complied with the registration laws of his own state need not
take out a license in this state, but as soon as he becomes a
resident of this state he must comply with the laws of this
state in such respect.

August 15, 1916.

Hon. John S. Donald, *
Secretary of State.

Your letter of the 14th inst., in which you enclose a com
munication from the district attorney of Crawford county,
is received. The question submitted is, in substance,
whether the owner of an automobile who has registered the
same and obtained a license tlierefor in another state is

required by our statutes, upon leaving such other state and
becoming a resident of this state, to register such automobile
and pay the license fee required by our statutes.

Sec. 1636-47, Stats., requires all motor vehicles to be
registered and to pay the prescribed license fee. By 1636-53
an exception is made in favor of nonresidents who have
registered their automobiles, paid their license fee and other
wise complied with the laws of the states of their residence.
Very clearly this exemption does not apply in favor of one
who has become a resident of this state. So long as he is a
nonresident and complies with the law of his owm state
requiring the registration of his automobile and the paying
of a license fee, he may operate the same in his state under
the provisions of sec. 1636-53. This is a statute enacted in
the spirit of comity and for the purpose of securing to resi
dents of this state the like privilege when traveling in other
states. When, however, a resident of another state abandons
that residence and comes into this state with the purpose of
making his home here, he becomes a resident of the state
and is bound by the provisions of sec. 1636-47, to register
his automobile and pay the required license fee in conformity
with the laws of this state.

It is true, of course, that the question of residence is largely
a matter of intention accompanied by actual habitation in
the state. One who comes into this state and establishes

here a place of abode, with tlie present intention of remaining
here indefinitely or without a present intention of going
elsewhere, becomes a resident. One, however, who comes
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here with the intention of remaining temporarily only for
some temporary* purpose and with the intention of returning
to the state from which he comes, does not become a resident
of this state but remains a resident of the state from which
he comes and to which he intends to return.

Of course the mere statement of a person is not conclusive
as to his intention. This may be gathered as well from his
acts*, the nature of the business in which he is engaged and
other facts and circumstances. While no particular lapse
of time is necessary for a person coming here in this manner
to acquire residence, sometimes the length of time which he
has been here is a circumstance bearing upon the question
of intention. As soon, however, as it becomes established
that he is a resident of this stale, he becomes subject to the
provisions of sec. 1636-47 and can no longer claim the benefit
of sec. 1636-53.

Education—Industrial Schools—Meaning of the word

"maintenance" as used in sec. 553p-6, subsec. 4, defined.

August 16, 1916.

Hon. C. p. Gary,

Superintendent of Public Instruction.
I have your recpiest for an opinion, under date of the 9th

inst., in which you ask to be advised what is the meaning and
application of the word "maintenance" as found in sec. 553p-6,
sulDsec. 4, Stats.

This is the subsection providing for tlie computation of
state aid to be paid to municipalities maintaining schools
and courses of instruction in industrial education. The

pertinent language of the section reads:

"The secretary' of state shall then draw a warrant payable
to the treasurer of such city, town or village in which such
industrial school is located, for a sum equal to one-half the
amount actually expended for maintenance and salaries of
teachers for instruction."

What constitutes maintenance within the meaning of this
statutemay be somewhat difficultof ascertainment in practice
but does not appear to present any great difficulty as a



Opinions of the Aitgrney-General 637

matter of law. There is nothing in the context of this
statute to indicate or suggest that the term, "maintenance"
here used is to be given any dilTerent construction or inter
pretation than its usual and ordinary meaning would require.
In laAv, where the words "maintain" or ' maintenance" have
been used, these terms have been given varied interpreta
tions by the courts in the light of the context in which they
were found. (5 Words and Phrases, pp. 4277-3).
In the case of Doii] v. Sank County, 93 Wis. 102, and in

other cases therein cited, where our supreme court has passed
upon the provision of the statute authorizing a sheriff to
recover from the county his "expenses for maintaining" pris
oners confined in the county jail under his charge, it has been
repeatedly held that maintenance included only the cost of
materials used for food and for preparing and serving the
same, but without any allowance for the sheriff's personal
services or for profits in his favor. The court also, in the
case of Neacy v. Milwaukee, 142 Wis. 590, distinguished
between maintenance expenditures and capital expenditures.
In reference to the proposed establishment of a municipal
lighting plant, it was there held that bonds voted to be issued
by a city under authority to issue bonds for the construction
or purchase of a municipal lighting plant, were invalid be
cause they were voted to "erect and maintain'' such a plant.
Referring to the decision in that case the court said later, in
Maxcy v. Oshkosh, 144 Wis. 238. 270;

"Maintenance, of course, includes the cost of ordinaiy'
repairs and upkeep, and the bond issue was held unauthorized
because no statutorv authority existed for raising money
through the issue of bonds to defray the ordinary upkeep
expenses of such a plant."

In the Maxcy case, supra, it was urged that the bond issue
was invalid within the rule laid down in the .Veacg case,
supra, because in the Maxcy case bonds were attempted to
be issued to construct and equip a manual training school,
under authority of a statute authorizing issuance of bonds
"for the erection, construction and completion" of school
buildings. It was urged that bonds being voted in this case
to Imild and equip were invalid under the rule of the Neacy
case, because equipment of a manual training school was
maintenance. The court, however, held to the contrary.
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holding that to equip a manual training school was but to
complete it ready for occupancy for school purposes and that
the purchase of equipment therefor was not a maintenance
charge but a capital charge, for the purpose of completing
the school, and a purpose for which bonds might therefore
lawfully be issued. The court distinguished between initial
expenditures incurred for the construction of the school and the
purchase of equipment, on the one hand, and "ordinary
maintenance expense" or, in the language of the A^eaq; case,
"the cost of the ordinary repairs and upkeep" on the other
hand.

While none of these cases deal with precisely the same
situation as that presented by your cjuestion, I think they
indicate, vcr^' clearly the line of distinction-which must be
recognized between cost of maintenance and other expendi
tures incurred by a city on account of industrial education.

In the light of the principle, I will answer your several
questions categorically, as follows:
The purc^hase of additional tools, benches, etc., required

by an industrial school by reason of increased enrollment,
is not a maintenance charge within the meaning of the stat
ute. Tools, benches, or equipment purchased to replace
equipment which has become dilapidated or obsolete or
otherwise depreciated so as to be unfit for use, is a mainten
ance charge to the extent of the cost of the equipment
replaced. To the extent that the new equipment maj'" be
of a better and more expensive kind, the cost of which is
in excess of the cost of the equipment displaced, it is not a
maintenance charge. Ordinary repairs, miscellaneous and
contingent expenses for supplies and materials consumed
currently, and the like, arc maintenance charges. The ap
portionment of state aid is to be made in accordance with
the statutes presently in force. There is no distinction
made in the statute or in the provision thereof describing
the method of apportioning state aid as between schools
established before and those established subsequent to the
enactment of the statute in its present form. There is, of
course, no contractual or other legal obligation on the state
to continue state aid to schools previously established, upon
the basis prescribed in a former law.
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Criminal Law—Public Officers—District Attorney—Duty
of district attorney in requesting extradition.

August 16, 1916.

James Kirwan,

District Attorney,
Chilton, Wisconsin.

Replying to your letter of the 15th inst., you are advised
that the extradition rules governing requisitions for the
extradition of fugitives from justice are published in the front
part of each bound volume of the opinions of this depart
ment. I think you will be able to answer for yourself, upon
a study of these rules, all of the questions which you have
raised with respect to the extradition of the offender in the
case which you submit.
As to the crime to be charged, it would appear from your

statement that the facts stated by you constitute a violation
of sec. 4588a, Stats., and that, in view of the penalities in
that section prescribed, a requisition would not be refused
under rule 19.

As to the advisability of getting out extradition papers
for the return of the offender in this case, you will have to
exercise somewhat the same discretion as you do in all cases
where you ask for a warrant for the arrest of offenders. You
should be satisfied that the offense has been committed and
that the person named is probably guilty, and have some
reasonable ground to expect to be able to produce evidence
which will at least warrant, if not secure, a conviction.
Perhaps you should be more fully satisfied on this last point,
in case you propose to ask for extradition, than where the
defendant can be apprehended witiiin the state, for the
reason that under rule 2 you must certify that you are con
tent that the fugitive shall be brought back to the state for
trial at public expense, and that such expense shall be a
county charge, and that you have within your reach, and
will be able to produce at the trial, the necessary evidence to
secure a conviction.

Answering your question as to competency of the com
plaining witness, I would say that, under the decisions of
our court, the question whether a child above the age of
four years is competent to testify, depends upon its intelli-
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gence, which is to be determined by the trial judge by exam
ination of such child in court. The question is addressed to
the discretion of the court and the court's determination

thereof is final except in case of a gross abuse of that dis
cretion. Stale V. Juneau, 88 Wis. 180; Barnhard v. State,
SBWis. 656.

Even where the court, in the exercise of such discretion,
passes favorably upon the competency of such a witness, the
age of the child is still an important factor and consideration
to be argued to the jury' as bearing upon the weight to be
given to the testimony. Bansalbellergh v. Green Bay Tr. Co.,
132 Wis. 166.

Of course the defendant is entitled under the constitution

to be confronted in open court by all the witnesses against
him, and have the right to cross-examine such witnesses.
No statement made otherwise would be allowed to go to
the jury.
With these suggestions you will doubtless be able to deter

mine your duty in the premises. This department can
hardly act as counsel to your conscience or judgement in a
matter of this kind.

Appropriations—Live Stock Sanitary Board—The appro
priation made by sec. 2, ch. 14, Laws of 1915, cannot be used
to defray expenses incurred in suppressing foot and mouth
disease subsequent to the passage of the act.-

August 16, 1916.

Hon. C. p. Norgord,

Commissioner of Agriculture.
I have your request for an opinion under date of the 10th

inst., in which you state as follows:

"There remains in the treasuiy a considerable balance of
the money appropriated by sec. 2, ch. 14, Laws of 1915, for
suppressing and combating the outbreaks of the foot and
mouth disease.
During the early part of tlie past fiscal year, while the foot

and mouth disease raged in Illinois, within twelve miles of
our southern border, it was necessary for the live stock
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sanitary board, in cooperation with the United States
bureau of animal industr>% to use funds for controlling the
boundary' of the state and tracing down suspected cases.

Will you kindly inform me whether or not this expenditure
can be charged against the balance of the appropriation
above mentioned?"

Ch. 14, Laws of 1915, in the first section, authorizes the
live stock sanitary board and the state constitutional officers
to cooperate with the U. S. department of agriculture,
for the suppression of dangerous disease among domestic
animals and provides:

"Within the amount which may, subsequent to the passage
and publication of this act, be appropriated for this purpose,
the state shall pay such proportion of the expense incurred
in suppressing or combating any such disease and in com
pensating owners of animals slaughtered under the pro
visions of this subsection as shall be determined by and
mutually agreed upon with the United States department of
agriculture."'

By sec. 2 of this act, it is provided:

"There is appropriated to the state live stock sanitary
board out of any money in the general fund, not othenvise
appropriated, not to exceed Seventy-five Thousand dollars
to pay the state's share of the expense, including compensa
tion due owners of slaughtered animals, incurred in suppress
ing and .combating, in cooperation with the United States
department of agriculture, the outbreaks of the 'foot and
mouth' disease in this state prior to the passage of this act."

It is clear of course that the appropriation made in sec.
2, ch. 14, Laws of 1915, is not an appropriation made "sub
sequent to the passage and publication of this act," so as to
be available for any purpose authorized by sec. 1, ch. 14. The
only question open upon your inquiry, therefore, is whether
the appropriation made in sec. 2, ch. 14, is available for the
payment of expenses incurred in suppressing or combating
the foot and mouth disease during the past fiscal year, i.e.,
from July 1st, 1915 to July 1st, 1916. Ch. 14, Laws of 1915,
was approved March 20, 1915, and published March 22,
1915.

It seems to me that this question is plainly answered in
the negative by the express language of sec. 2 of that act.
The appropriation there made of seventy-five thousand
dollars is expressly to "pay the state's share of the expense

16—21
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*  * * incurred * * * prior lo the passage of this
act." It seems to be plain from the reading of the statute
that for the purposes of this inquiry, it should be read as
just quoted and that the words omitted in thus reading it
are, for the purpose of fixing the time covered by the appro
priation, parenthetical only and not material. As the
language of the appropriation expressly limits the use of the
money appropriated to the payment of expenses incurred
prior to the passage of the act and as the expenditures to
which your inquiry refers were incurred subsequent to the
passage of the act, clearly in my opinion this appropriation
is not available for the payment of such expenditures.

Public Health—Christian scientists must observe quar
antine laws.

Local boards of health have no power to make a compul
sory physical examination of school children in the absence
of a valid municipal ordinance conferring the power.

August 18, 1916.

State Board of Health.

In your request for an opinion of recent date, you submit,
in elTect, the following questions:

1. Whether the provisions of sec. 143l)a, Stats., exempt
Christian scientists, or other persons who heal the sick by
mental or spiritual means, from observing the rules of quar
antine or from reporting communicable diseases, and whether
such persons are authorized or required to execute certifi
cates of death.

2. Whether a local board of health or its representative
may, under the laws of this state, make a general physical
inspection of school children, such as is undertaken in the
ordinary medical school inspection.

Referring to your first question, sec. 1436a, Stats., reads
as follows:

"None of the provisions of this act or the laws of this state
regulating the practice of medicine or healing shall be con
strued to interfere with the practice of Cliristian science or
with any person who administers to or treats the sick or
sulTering by mental or spiritual means, nor shall any person
who selects such treatment for the cure of disease be com
pelled to submit lo any form of medical treatment."
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It will be observed from a reading of the plain language
of this section that the only provisions of the laws of the
state from the. operation of which the statute exempts
Christian scientists or others who heal or treat the sick by
mental or spiritual means are the laws "regulating the prac
tice of medicine or healing." The plain efTect of this provi
sion is merely that persons who treat or purport to treat or
heal the sick or suffering by such means are not subject to
the laws of the state regulating the practice of medicine or
healing. The language of the exemption limits its applica
tion and scope. The exemption does not operate to relieve
Christian scientists and the like from obedience to and com
pliance with any of the laws of the state except those relating
to physicians or others practicing medicine or some similar
profession or vocation recognized as such in the law.

Under sec. 1416-3, Stats., it is provided:

"It shall be the duty of eveiy^ person having knowledge of
the existence of any person afllicted" with any of the com
municable diseases therein named "to at once report to the
health department of such town, incorporated village or city
all facts in regard to the case, * * *" etc.

This statute is not, in my opinion, a statute regulating the
"practice of medicine or healing," but is a general statute
applying to all persons. The succeeding provisions of this
statute authorize the local health ofiicer, upon receiving such
report, to investigate any such case of contagious disease.
In conferring this authority, the statute makes no exception,
nor do I think that the language of sec. 1436a affects the
authority of the health ofiicer to investigate a reported case
of infectious or contagious disease, or the duty of any person
whatsoever to refrain from interfering or obstructing the
health officer in the exercise of such authority.

Sees. 1416-lv^, 1416-16 and 1416-17, Stats., make it the
duty of the health officer, and authorize him, to examine
cases of communicable disease dangerous to public health,
and, in proper cases, to quarantine the house, room or build
ing in which such case is found, and to enforce such quaran
tine. These statutes make no exceptions in the cases of
persons who treat or believe in the treatment of the sick or
suffering by spiritual or similar means, nor, again, in my
opinion, does sec. 1436a exempt such persons from observing
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the quarantine regulations which may be lawfully estab
lished in any case in which such persons may be involved.

It is the policy, apparently, intended to be given elTect
by the legislature in the enactment of sec. 1436a to exempt
Christian scientists from the laws of the state requiring
physicians and the like to obtain a license to practice medi
cine, and regulating them in such practice, and also to
recognize and guarantee to each individual the right to
determine for himself the manner and method of treatment
of his own afllictions. This, however, is not inconsistent
with the provisions of the statute above referred to, which
require all persons to observe public health laws and regu
lations in matters which may have a tendency to jeopardize
the health of others. Hence no exception is made in the
statutes imposing the duty upon all persons to report the
existence of communicable and contagious diseases coming
to their knowledge to the proper health officers and to
observe legally established quarantine regulations.
For violation of any of these laws, any person is subject

to the penalties prescribed in sec. 1512 and sec. 4608, Stats.
The law with respect to the burial of the dead is found in

ch. 47, sees. 1022-1 to 1022-61, Stats. By sec. 1022-32 it is
provided:

"The body of any person whose death occurs in this
state shall not be interred * * * until a permit for burml or
removal shall have been properly issued by the local registrar
♦ * * and no such burial or removal permit shall be issued
by any registrar until a complete and satisfactoiy certificate
and return of the death has been filed with him as herein
after provided."

Sec. 1022-34, prescribing the regulations of the certificate
of death, requires in subd. (17), that such certificate shall
include a statement of the "cause of death, including the
primary and immediate causes, and contributory cause or
complications, if any. and the duration of each." The effect
of this provision is to make the physician's certificate pre
scribed in sec. 1022-37 a necessary part of the certificate of
death which must be filed in order that a burial permit may
be obtained. Under these statutes, sec. 1022-37, 1022-38,
1022-39 and 1022-40, the only persons authorized by law to
make such medical certificate are: (1) The attending physi
cian; (2) In case of death without the attendance of a
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physician, any physician employed for the purpose upon the
request of the local registrar; (3) When a physician cannot
be obtained early enough, and only in such case, the local
registrar himself; and (4) The coroner in cases coming within
his jurisdiction.

It is plain that a Christian scientist healer, or the like,
is not, under these statutes, competent to make and sign
the medical certificate required to be furnished as part of the
certificate of death upon which a burial permit may lawfully
issue.

It should not be understood from the foregoing, however,
that the statutes relating to the burial of the dead, and re
quiring a certificate of death, do not apply for that reason
in the case of persons who subscribe to the practice or theory
of the treatment of the sick or suffering by spiritual or similar
means. These statutes make no exception in requiring a
burial permit and a certificate of death in the. form and man
ner therein prescribed, in the case of any person dying within
this state; nor is the requirement of these statutes, that a
medical certificate shall be made and signed by a physician,
affected by the exemption of sec. 1436a exempting Christian
scientists and the like from the operation of laws regulating
the "practice of medicine or healing," and guaranteeing to
such persons freedom from being compelled to submit to
any form of medical treatment. Such persons would be
liable for a violation of these statutes, the same as any other
person, under sec. 4608/?, Stats.
Coming now to your second question, concerning the

physical inspection of school children. In defining this
question you state:

"The question concerning the right of the local board of
health to investigate cases of dangerous, communicable
disease among school children is not raised in this inquiry,
as it is generally conceded that the health officer or health
commissioner has ample authoiiiy to make such examina
tions when he deems it necessary, but the question raised in
this connection is concerning the right of the health depart
ment to make a physical examination of school children as
a preventive health measure even though the seiwice tend
ered is not accepted voluntarily."

The powers of the health commissioner are wholly stat
utory. Authority for his acts must be found either in some
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statute of the state or .some municipal ordinance of the
municipality in which he acts or in some rule or regulation
of the stale board of health established by it pursuant to
authority found in the statutes.

In the case of State ex rel. Adams v. Burdge, 95 Wis. 390,
the supreme court had before it a mandamus action brought
to test the validity of a regulation promulgated by the state
board of health, excluding from the public schools of the
state all pupils who did not present a certificate of successful
vaccination against smallpox. The statutes of the state
prescribing the general functions and authority of the state
board of health were substantially the same then as now, but
there was no statute expressly requiring that pupils in the
public schools of the state should be vaccinated against
smallpox, or expressly authorizing the state board of health
to promulgate any rule or regulation to that effect. The
court, in the course pf the opinion in which it was held that
the regulation prescribed by the board of health was invalid,
because not authorized by any statute, said:

"There is no statute in this stale authorizing compulsory
vaccination, nor any statute which requires vaccination as
one of the conditions of the right or privilege of attending
the public schools; and, in the absence of any such statute,
wc think it cannot be maintained that the rule relied on is a
valid exercise of the rightful powers of the state board of
health. The stale board of health is a creation of the statute,
and has only such power as the state confers. It has no com
mon-law powers. To lawfully exclude the relator's children
from the city schools for the cause relied on required such
a change in the existing law as the legislature alone could
make, a change that should make vaccination of pupils
compulsory, or, at least, prescribe it as a condition o'" the
right or privilege of attending the public schools generally,
or during the occurrence of certain emergencies, or upon the
happening of certain contingencies or conditions, in respect
to the prevalence of smallpox. The powers of the stale board
of health, though quite general in terms, must be held to be
limited to the enforcement of some statute relating to some
particular condition or emergency in respect to the public
health; and, although they are to be fairly and liberally
construed, yet the statute does not, either expressly or by
fair implication, authorize the board to enact a rule or regu
lation which would have the force of a law changing the stat
ute in relation to the admission and the right of pupils of
a proper school age to attend the public schools. The state
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board of health had no legislative power, properly so called,
and none could be delegated to it. It Is purely an adminis
trative body.

I think that the language of the supreme court in that
case is equally applicable here. So far as the legislature
has by general statute expressly conferred any powers or
duties upon local health ofTicers (sec. 1407a-5), the only
provision which might avail here is that found in subsec. 6,
sec. 1407a-5, conferring upon such officers the duty to
"enforce within their jurisdiction the provisions of the
public health law and the rules and regulations of the state
board of health." It does not appear by your inquiry that
the state board of health has assumed to promulgate any
rule or regulation authorizing or requiring the physical
inspection of school children. Of course, if no such rule or
regulation has been promulgated, then the local health
officers could derive no authority therefrom.
An examination of the statutes conferring powers upon

the state board of iiealth and which require consideration in
determining whether the slate board of health could promul
gate a valid rule or regulation conferring such duty or
authority upon local health officers, fails" to disclose any
specific provisions of law which, in my opinion, would confer
such authority. These sections of the statutes are sees.
1407, 1407(7-6 and 1408. While these statutes confer, in
general terms, broad and comprehensive duties and author
ity upon the state board of health, and while they also
embrace many specified duties and powers, they contain
no express or specific delegation of power with respect to
the inspection of school children, except in cases of a dan
gerous communicable disease. Following the decision of the
supreme court in Adams v. Burdge, supra, it must be held,
in my opinion, that these statutes confer no power on the
state board of health to make or issue any regulation or rule
empowering local health officers to make and enforce a
physical examination of school children. The conclusion
reached, therefore, is that, in general and unless authority
is derived therefor under some valid municipal ordinance,
local health oflicers are not authorized by law to make such
physical examinations or to enforce the same against the
wishes of the children and their parents.
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You slate in your letter that the question which you
submit is raised by an inquiry received from the health
commissioner of Milwaukee. While you ask the question
generally, and I have so answered it, the matter is, I take it,
of more particular concern in that city. I find, on reference
to the Milwaukee city charter, 1914, by Hoan, that sec. 20,
ch. Xni (sec. 16, ch. 470, Laws of 1885) provides:

"The common council of the city of Milwaukee shall have
power to further define the duties of the commissioner of
health; and to pass such ordinances in aid of the powers of
the commissioner of health as may tend to promote and
secure the general health of the inhabitants of said city."

While such power, general in its terms and legislative in
its character, could not, under Adams u. Burdge, supra, be

. delegated to the state board of health, a purely administra
tive body, it could be delegated, as a local matter, to the city
council, the legislative body of the municipality. State ex
rel. Dunlap v. Aohl, 113 Wis. 15; Beck Co. v. Milwaukee, 139
Wis. 340; Maercker u. Milwaukee, 151 Wis. 324.
In the Maercker case, supra, the court .sustained the

validity of a health ordinance of the city of Milwaukee pro
hibiting the establishment of rendering plants within said
city, or certain prescribed distances therefrom.
In Adams v. Milwaukee, 144 Wis. 371, both the supreme

court of the state and of the United States sustained, as
valid, a health ordinance enacted under the authoi'ity of the
City Charter Law provisions above quoted, prohibiting the
sale in. the city of Milwaukee of milk except same was drawn
from herds which had been tuberculin tested. (Sec Adams v.
Milwaukee, 228 U. S. 572; also People of the State of i\ew York
ex rel. Licberman v. Van Decorn, 199 U. S. 552).

In suggesting that the city council of Milwaukee might,
under the authority of this statute, pass a valid ordinance
empowering the health commissioner of said city to make
physical examination of school children, I am not unmindful

that questions are raised which are perhaps entitled to
consideration in view of constitutional guarantees of im
munity from unreasonable invasion of the individual's

right of privacy. Of course, any such ordinance to be valid
must be reasonable, as that is always a limitation on the
police power. I am unable to perceive how a reasonable
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ordinance of this character providing merely for a physical
inspection of school children, such as is ordinarily made
in the public schools without objection from anybody, could
be said to be held to be any more a violation of the constitu
tional right of privacy, or any other constitutional right,
than the statute of Massachusetts providing for compulsory
vaccination of citizens sustained by the supreme court of
that state and by the supreme court of. the United States.
Jacobsen v. Mass., 197 U. S. 11.

Public Utilities—Railroad commission must charge statu
tory fee upon authorizing a note issue running for more than
one year and it makes no difference that the notes are to be
secured by bonds issued by the utility company previously
authorized and for which the fee was duly paid.

Aug. 18, 1916.

Railroad Commission of Wisconsin.

Your letter of August 17, 1916, says:

"The Milwaukee Electric Railway & Light Company
applied to the commission for authority to pledge $1,000,000
of bonds which they had previously been authorized to issue,
as security for $1,000,000 of notes that they now propose to
issue. A fee had been paid to the state when the authority
was obtained from the commission to issue the $1,000,000
of bonds it is now desired to pledge.
"Sec. 1758-21 provides that the commission shall charge

and collect certain fees upon an authorization to issue bonds.
The section then proceeds to provide as follows:

'No fee shall be required when such issue is made for the
purpose of guaranteeing, taking over, refunding, discharg
ing or retiring any bonds, notes or other evidences of in
debtedness.'

"The question arises as to whether or not the commis
sion shall charge The Milwaukee Electric Railway & Light
Company a fee on the authorization to issue notes that are
to be secured by the pledge of bonds previously authorized
to be issued, and on which a fee has been already paid, the
plan of issuing the notes and pledging the bonds being
adopted by the company to secure the funds that they
originally planned to secure through the sale of the bonds
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but have been unable to obtain because of inability to sell
the bonds advantageously.
"We request your opinion as to whether or not under the

statute it is necessaiy for us to exact a fee on the authoriza
tion."

You are advised that it is necessary' to exact a fee on the
authorization of the issuance of the notes in question, pro
vided those notes are to run for more than one year. Whether
or not fees must be paid before the granting of a certificate
authorizing the issuance of notes in no manner depends on
whether the proposed notes are secured by collateral or not,
or, if secured, by what kind of collateral. The fact that the
proposed notes are to be secured by pledging bonds of the
company has no bearing upon this question.

Intoxicating Liquors—A liquor license granted by less than
a majority vote of all the members of a city council is void
and affords the licensee no protection.

August 19, 1916.

0. II. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

In your communication of August 17th you submit the
following statement as a basis for an opinion:

"A party applied to the city council for a wholesale liquor
license and the matter came up before the council at an
adjourned meeting last Tuesday for determination.
"The city council of the city of Kewaunee is comprised of

six aldermen, all of whom were present at the meeting.
Upon a vole being taken three of the aldermen voted for
the granting of the license, and two against it and one
member refused to vote.
"The following day a license was granted by the mayor and

clerk of the city."

You refer me to sec. 925-52, Stats., referring to liquor
license, which provides that no such license shall be granted
except by a majority vote of all the members of the council.
This provision in the statute was violated by your council
and your mayor and clerk, by granting the license to the
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party in question when the vote in favor of such license was
not a majority of all the members of the council. No license
could therefore be legally granted to the applicant and the
license which was delivered to him is absolutely void and
affords him no protection whatever. The license being void,
if he continues to sell liquor, then he may be prosecuted for
a violation of the excise law.

Mothers' Pensions—A mother receiving public aid may
forego such aid and apply for relief under the Mothers'
Pension Law.

August 19, 1916.

Thomas A. Sanderson,
District Attorney,

Sturgeon Bay, Wisconsin.
In your letter of August 17th you say:

"Application has been made under sec. 573/, by the mother
of three children, for aid. For the past four years the mother
has been the recipient of aid from the municipality in which
she lives to the extent of $12.00 per month in cash, plus house
rent, plus wood and other supplies occasionally furnished her.
"She now refuses to accept the aid granted her by the

municipality and makes application under the section above
quoted. Assuming that all the conditions are present that
would entitle her to aid, can the county judge grant such
aid in view of the provisions of subd. 6, sec. 573/, which
provide:

'Such aid shall be the only form of public assistance granted
to the family.'

"The point is, can she refuse to accept aid from the muni
cipality for the express purpose of getting aid under the
Mothers' Pension Act, her idea being that she can get a more
liberal allowance under that act than from the municipality?"

In an opinion given by me to Jas. Kirwan, district at
torney, Calumet county, under date of Dec. 16, 1915, in
passing upon a similar question, I held that a mother was
entitled to aid under sec. 573/. (Vol. lY, Op. Atty. Gen., p.
1101).
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You will keep in mind that the purpose of the law is to
give relief to the cliildren and not to the mother; that the
whole matter is in the discretion of the juvenile or county
court, as the case may be, as to the fitness and amount of
such relief that is to be given.

There is no reason why, under the law, the mother you
mention could not apply for relief under sec. 573/, and the
only limitation upon her receiving such aid is that when she
receives it she is not receiving pul)lic aid from any other
source. If she chooses to come under this act I know of no
way to prevent it, and the amount of relief and fitness of the
children to receive the same are matters entirely within the
discretion of the court.

Counties—County board may delegate power to a com
mittee to attend to the erection of an addition to the court
house.

August 21, 1916.

C. H. WiEGAND,
District Attorney,

Eagle River, Wisconsin.
I have your letter of August 12, 1916, asking my opinion

upon the validity of a resolution adopted by the Vilas county
board. You say it has been suggested that the board has
made no appropriation from which money can be expended
to meet the obligations which would be incurred in carrying
out the contemplated work, and further that the county
board attempted, by such resolution, to delegate power to
a committee which must be exercised by the board itself.
The resolution recites the need of a court room for the

municipal judge and the county judge and an office for the
county agricultural representative, and of a fireproof vault,
and provides for the appointment by the chairman of the
county board of a committee of tliree to attend to the erec
tion of an addition to the county courthouse sufficient to
meet said needs; and that the cost of said addition be paid
out of the general fund unless otherwise hereafter provided
by the board.
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The resolution plainly makes an appropriation to meet the
cost of this addition out of the general fund in the county
treasury which would seem to answer any requirement that
there may be for providing funds in addition to entering
into a contract for the improvement. But aside from the
five per cent constitutional limitation upon the indebtedness,
contained in sec. 3, art. XI, Wis. Const., there is no pro
hibition against a county's incurring an indebtedness. It
may go into debt for authorized purposes up to five per cent
of the value of the taxable property of the county. The first
objection suggested, therefore, is not well taken.
The usual way of carrying into execution such a purpose

as this resolution provides for is through a committee.

"Sec. 652 provides that the powers of a county as a body
corporate can only be exercised by the county board or in
pursuance of a resolution or ordinance by them adopted.
This section contemplates that some powers of a county
board may be exercised by a committee pursuant to reso
lution. No attempt is made to define the extent of this
power of delegation." First Savings cfc Trust Company v.
Milwaukee, 158 Wis. 207, 228.

"A county board may delegate purely ministerial or
executive power to a committee, and its action, within the
scope of such delegated power, will bind the county."
Duluth, South Shore & Atlantic Rij. Co., 103 Wis. 75. (Syl
labus).

A county board may delegate to a committee of its mem
bers the power to purchase a poor farm for the county and
when the committee so empowered has purchased a farm
and accepted a conveyance thereof, the county is liable for
the purchase price. French v. Dunn County, 58 Wis. 402.
The electors of a towm may empower a committee to ex

amine and, at their discretion, either repair or rebuild a
bridge,'and without voting any definite sum may direct the
expense thereof to be inserted in the next town tax. Rock-
wood V. Woodford, 25 Wis. 443.
In the Dunn County case above cited no particular form

was designated. The authority of the committee was abso
lutely unlimited save that the purchase price should not
exceed $3000. No appropriation appears to have been
made to supply the purchase money.

It seems to me very plain that the duty of this committee
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is executive and that the decisions above cited support the
proposition that the county board was within the law when
it delegated to a committee the power mentioned in the reso
lution.

Banks and Banking—Trust Comptm/es—So-called "Con
current mortgages" not legal security for deposit by trust
companies with the state treasurer.

August 22, 1916.

Hon. a. E. Kuolt,

Commissioner of Banking.
In your letter of August 17th you enclose a letter from

which the following is quoted, and you ask for my opinion
regarding the same:

"We have been making various mortgage loans of large
amounts and in so doing made two or more concurrent
mortgages. In each of these mortgages there is a clause
inserted that they shall all have an equal lien, and the ques
tion now arises as to our being able to deposit some of these
mortgages with the state treasurer to cover our deposit
fund.
"As an example, will say that we made a loan of $5600

to a party and took concurrent mortgages in the amounts
of $1000, $1200, $1600, and $1800. Have sold the $1000
and the $1200 mortgages and would like to deposit the
$1600 and $1800 mortgages with the state treasurer, but
before forwarding the paper would like to have a word from
you whether this would be permissible and whether you
would approve of the deposit."

Sec. 2024-77^, Stats., provides that before any trust com
pany shall commence business, it shall deposit with the
state treasurer not less than fifty per cent of the amount of
its capital stock and that such deposits may be in any of
several forms enumerated, one of which is "bonds, or mort
gages, or notes and mortgages on unencumbered real estate
within this state worth double the amount secured thereby."

It is very apparent that the legislature intended to select
only a certain class of securities for deposit with the state
treasurer, and that they designated what they believed to be
a safe and preferred class, and placed thereon certain limi-
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tations and qualifications. As a further safeguard, the
legislature provided that the securities tendered for deposit
should, before being accepted by the state treasurer, be
approved by the commissioner of banking. It is therefore
apparent that the legislature intended to throw out any
class of securities where there was any doubt whatever as
to their being of the most preferred class.
The question before us is not whether the commissioner

of banking may refuse to approve the securities in question,
for that he can clearly do regardless of whether the securities
fall within the classes specified in the statute or not; the
question before us is, whether or not these securities are
mortgages on unencumbered real estate, and if so, whether
they are such securities as the commissioner of banking may
approve.

It is quite apparent on the face of the securities, where
there are concurrent and contemporaneous mortgages, that
in the consideration of any one of the mortgages it cannot
be said that the real estate securing it is unencumbered.
The fact that there are other mortgages—concurrent or
otherwise—is clearly an encumbrance upon the real estate.
While these mortgages might be good security, there is,
however, the possibility that some one of them might gain
a preference even though there were no priority at the time
of their execution.

A stipulation between two mortgages of the same property
that the junior mortgage shall take precedence is binding
between the pai'ties. 27 Cyc. 1169; also Sanders v. Barlow,
21 Fed. 836.

And such an agreement need not be in writing to give
priority. Bender v. Sicgel, 1 Lehigh Valley L. Report 62.

Aside from the above reasons of law why such securities
should not be approved there is the controlling reason that the
legislature has specifically said that such a mortgage does
not satisfy the requirements.

It is therefore my opinion that the mortgages in question
do not meet the requirements of sec. 2024-77^, Stats.
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Dairy and Food—Public Health—Sale of Mrs. Price's
Compound illegal.

August 22, 1916.
Hon. George J. Weigle,

Dairy and Food Commissioner.
In your letter of August 16th you refer to my opinion

rendered to you under date of August 18th, 1915, relative to
the sale of Mrs. Price's Canning Compound, sold in package
form and labeled as described in said opinion, and also on an
envelope enclosed by you, marked "No. 1." You state
that the form of labeling showed clearly that the compound
in question was to be used as an ingredient of canned
fruit and vegetables as a preservative. You also state that
since receiving thai opinion the sale of this canning com
pound labeled as shown by envelope marked "No. 1" has
to some extent been discontinued, and that there has ap-

■ peared on the market this same compound in a new package,
labeled as shown by envelope No. 2, which you enclosed.
You note that the word "canning" has been dropped from

the name of the article which is now no longer known as
"Mrs. Price's Canning Compound," but as "Mrs. Price's
Compound;" that on the back of the envelope marked "No.
2" under "Notice to Purchaser," is found the following:
"It is not claimed that there is anything of food value in
the contents of this package but it is an antiseptic prepara
tion, and is sold as a drug." You inquire whether this new
form of labeling permits the sale of this article as "Mrs.
Price's Compound" or whether its sale is prohibited by sees.
4601c and 4600.

In answering your question it must be noted, as you say
in your letter, that the compound is the same, although it
is under a dilTerent name. It is not now expressly stated on
the label that it can be used as an ingredient in food, as a
preservative, but envelope No. 2 has upon it the following:
"For information call on our agent or address Mrs. W. T
Price, 1605 Penn Avenue, North, Minneapolis, Minn."
One of the dill'erences between the labels on the two envelopes
is that on envelope No. 1 the uses for which this so-called
drug may be used, are given, while on envelope No. 2 this
has been omitted; the uses, however, can be given by appli
cation to an agent or by addressing Mrs. Price at Minne
apolis.
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If it is still used and sold to be used as a preservative and
as an ingredient of food product, it is still within the pro
hibition of sec. 4601c, which prohibits the offering for sale
or the sale of any food containing boric acid, and it will still
be a food, as given under the definition under sec. 4600, which
is as follows:

"The term 'food' as used herein shall include all articles
used for food or drink or condiment by man, whether simple,
mixed or compound, and all articles used or intended for
use as ingredients in the composition thereof or in the prepa
ration thereof."

Although it is not stated on the label on the envelope
that this is to be used as an ingredient in the composition
of food, still, if such is the case, the law is violated in the
same way, and the conclusion arrived at in the form.er
opinion is still applicable. It may be somewhat more diffi
cult to prove in court but if it is actually used and sold to be
used as an ingredient and this can be shown in court, a
conviction may be secured.
That this so-called drug is to be used as an ingredient in

food may be inferred from the fact that no different use of
the same is specified on the label and that the following
information is given on the envelope as to cans in which food
is to be preserved;

"Read this also: We have explained in our Receipt Book
let how dangers from metal top cans may be overcome, but
we find our own glass top cans, such as Lightning and Globe,
are not closing as tightly as they did when new, owing to
the wire bail giving, and supposing others may meet with
the same difficulty, we suggest you make a thick fold of
paper and place on top of cover and then spring the lever
down, thus making the can perfectly tight; also do not use
those cheap, hard, can rubbers but buy the best and do not
use them when they are not as good as new."

You are, therefore, advised that the sale of Mrs. Price's

Compound is prohibited by sees. 4601e and 4600, if sold to be
used as an ingredient of food.
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Elections—Voting Machines—Voting machines may be
used if constructed so as to vote presidential and "offlcial"
ballots separately and so as to permit the voter to "split"
his ticket.

August 23, 1916.

L. J. Fellenz,

District Attorney,

Fond du Lac, Wisconsin.
I have your letter of August 22, 1916, referring to mine of

the 14th inst.

You call attention to the fact that the national ticket and
the state ticket are required by recent enactment to be on
separate ballots and that no change corresponding thereto
was made in the law governing the use of voting machines.
You desire to be advised whether voting machines can be
used at the presidential election and if so, in what manner.
The separate presidential ballot was created by eh. 633,

Laws of 1911. Prior to that time there had been but one

ballot containing names of candidates to be voted for at the
general election. The statute authorizing and regulating
the use of voting machines was first enacted in 1901, and no
change has been made therein which affects the result in the
present inquiry.

Pars. (2) and (3), sec. 11.03 bear directly upon this ques
tion and are as follows:

"(2) The machine or machine system may be provided
with one lever or device by the use of which an elector may
vote for all candidates of one party, if he so desires, but it
must admit of his voting a split ticket as he may desire. It
must also be so constructed as to register or record each
and eveiy vote cast.
"(3) For presidential electors one device may be provided

for voting for all tlie candidates of one party at one time
by the use of such device, opposite or adjacent to which
shall be a ballot on the machine containing the names of
the candidates for president and vice president of that
party, preceded by the party's name, and a vote registered
or recorded by the use of such device shall be counted for
each of the candidates for presidental electors of such
party."

When the law just quoted was enacted the names of all
candidates appeared on a single sheet of paper denominated



Opinions of the Attorney-General 659

the "official ballot." The entire list of nominees of each
party was arranged thereon and constituted the party ticket.
The law provided for voting an entire party ticket by the
use of a single lever. The third paragraph of said section
.authorized a vote for all the presidential electors of any party,
by use of a single lever. That enabled a voter, by the use
of these two levers, to vote for the presidential candidates
on one ticket, and for all of the other candidates on a dilTerent

ticket. That was the situation when the provision for two
ballots was enacted. The elector who votes in the old-
fashioned way, may now accomplish the same result by
making two crosses, one on each ballot.
Ch. 633, Laws of 1911, amended sec. 38, Stats., by adding

five new subsections. Those subsections are now subsecs.
9, 10, 17, 18, and 19, sec. 6.23, Stats.

Subsec. 9 provides for a separate ballot to be designated
"presidential ballot" and prescribes its form. Subsec. 10
defines how the ballot shall be printed and gives instructions
as to how it may be voted.
"If you desire to vote for all of the presidential electors

of one party, make a cross or other mark in the circle under
party designation at the head of the party column," etc.
Each party designation must appear at the top of the party

column and under it a circle of a given size, and beneath the
circle the names of the candidate for president and vice
president and the candidates for presidential electors. This
ballot is separate and distinct from the "official ballot."
Where machines are not used an elector, on presenting

himself at the polling place, receives an official ballot and a
presidential ballot. The law is particular about having
these ballots kept separate in every way and makes pro
vision for distinguishing them at a glance. The official
ballot, being the one which contains the names of all candi

dates for state, congressional, legislative and county offices,
must be printed upon "white print paper," whereas the
presidential ballot must be printed upon "light blue print
paper." (Subd. (17), sec. 6.23). "(18) A separate ballot
box shall be provided for each form of ballot." (Sec. 6.23).
Here is a complete scheme, from first to last, for separating
candidates into two classes and providing for separate
ballots for each class.
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Before the amendment of 1911, as before stated, there
was but one ballot and each party had a single ticket. Now
there arc two ballots and each party has two tickets: one
ticket consists of its candidates for presidential electors;
the other, of its candidates for the state, congressional,
legislative and county ofTices. An elector may vote one
party ticket on one ballot and a different party ticket on
the other ballot or he may split one or both tickets.

Subd. (2), sec. 11.03, when referring to the right of an
elector to split his ticket, uses the singular number. The
elector has before him but one ballot and but one ticket for
each party.
Now, whatever may have been the ultimate purpose of the

legislature in providing for two ballots, it is certain that its
immediate object was to require at least all those who voted
without the use of a machine, to make separate choices of
their presidential ticket and the state ticket and to make at
least two marks, to designate those choices. In the matter
of party voting it separated presidential electors from the
other candidates. Naturally, the legislature intended the
same result to follow where the voting was done by use of a
machine. In the absence of language to the contrary, we
are bound to infer that this change was intended to apply
to all voters. I find no language which indicates that this
purpose was not intended to apply to those who used ma
chines in voting. On the contrary, sec. 11.08 explicitly
stales that all of the provisions of ch. 6, being the chapter
covering general elections, shall be aplplicable to elections
at which voting machines are used.
And sec. 11.09 requires the county clerk to furnish ballots

to cities using voting machines, which ballots shall b^:

"* * * for all the candidates to be voted for at any election
and of suitable size to lit the space provided for that purpose
on or in the machine and each shall be placed on or in the
machine adjacent to or on a register or recording device
thereof."

These ballots must have the same party designations and
the same instructions to voters that are required for ballots
generally. The only deviation permitted from the arrange
ment required by sec. 6.23 is that the party tickets may be
arrangedeitherverticallyorliorizontally. Subd. (2),sec. 11.09.
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This language plainly means that the presidential ballot
must be placed opposite to the voting lever provided for it,
and the ofTicial ballot is to be placed opposite the lever
provided for voting a ticket on that ballot. In other words,
these two separate and distinct ballots are to be voted by
use of different levers. The word "ticket" as used in sulid.
(2), sec. 11.03, relates to a ticket on either of these ballots
but not to both of them collectively as forming a single
ticket. By recurring to the language of subd. (3), sec. 11.03,
you will observe that a lever for voting all presidential
candidates at one time was permitted even before the separ
ate ballot was provided for. The effect of providing two
ballots makes obligatory what was before permissible in the
matter of such lever.

I am, therefore, of the opinion that voting machines, if
constructed so as to permit it to be done, may be used at the
coming presidential election and that they may be provi.ded
with a lever for voting any ticket on the "oITicial ballot
and a separate lever or device for voting for all the candidates
on the "presidential ballot," but that such machine should
not have a single lever which will vote at one and the same
time a ticket on both ballots.

Criminal Law^Public Ojjiccrs—Citii Ailorney—No crimi
nal offense for a city attorney to advocate the granting
of a wholesale liquor license before the city council as paid
attorney for the applicant.

August 28, 1916.

0. H. Bruemmer,
Districl Attorney,

Kewaunee, Wisconsin.

In your letter of the 25th insl. you reler to my opinion to
vou under date of August 10, 1916, with reference to the
liability of the city attorney for accepting money for advo
cating before the council the issuance of a wholesale liquor
license.

In my opinion of August lOlh I held that in doing this the
city attorney had not violated any of the provisions of sec.
4549 or 4549g.
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You say that this has placed your common council in a
peculiar position as they have followed his advice in granting
this license and now he is trying to uphold it, and that you
think it can be proved beyond a doubt that he has received
a pecuniary consideration from the man who received the
license. You ask if there is not some criminal statute which
would punish one who is engaged in using his influence for
a consideration, whether direct or indirect, as in this case.
In my letter to you of August 19th I held that this particu

lar license to which you refer was improperly granted be
cause less than a majority of all the members of the council
voted in favor of granting it.*

According to your statement it would seem that in doing
what he did the city attorney was not acting as city attorney.
He has nothing whatever to do with the granting or refusing
to grant liquor licenses. It probably was his duty to advise
the city council with reference to any legal questions in
volved, and we must presume that in giving them such
advice he acted conscientiously. Neither was such consider
ation as was paid him paid in order to inlluence his action
as city attorney.

I have been unable to find any section of the statutes
making such acts .as this criminal. It seems to me that the
action of the city attorney was decidedly reprehensible, as
he undoubtedly has considerable infiuence with the council.
Nevertheless I can find nothing providing a punishment for
such acts.

Public Uiililies—No fee is chargeable upon an authoriza
tion by the railroad commission for the issuance of bonds by
a utility, where they are issued for the purpose of refunding
prior indebtedness.

August 28, 1916.

Railroad Commission of Wisconsin.

Your letter of August 19, 1916, asks for my opinion regard
ing certification fees in the matter of authorizing the Chicago,
North Shore and Milwaukee Railroad to issue certain
securities.

•P.Tge (i."i{) of this voliinic.
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It appears from your letter and the accom
panying papers that there is an existing indebt
edness of $4,580,000

To retire the outstanding securities and
refund said indebtedness you have authorized
the issuance of the following securities:

First Mortgage Bonds $3,400,000
General Mortgage Bonds 460,000
Collateral Gold Notes 600,000

Total Refunding Securities $4,460,000

Excess of Indebtedness over Refunding Secur
ities $120,000

To secure or guarantee said collateral gold notes you
authorized the issuance of $720,000 of general mortgage
bonds. The diflerence between the last mentioned issue

of bonds and the notes they are to secure is $120,000, that
being exactly the diiTerence between the refunding securities
and the total indebtedness of the company. Upon the pay
ment of the gold notes, the bonds issued to secure them will
be retired, and in the event that said notes are not otherwise
paid and retired they will be, by the sale of the general
mortgage bonds securing them, so that the total outstanding
securities will not exceed the present indebtedness.
You have also authorized in addition to the foregoing,

the issuance of $660,000 first mortgage bonds to be sold at
not less than 90% of the par value for the purpose of paying
said collateral gold notes. In the event that the last men
tioned batch of first mortgage bonds arc so issued and sold,
it will result in retiring the collateral gold notes and also said
$720,000 of general mortgage bonds held as collateral to
said notes. Again, under no event will the total outstanding
securities authorized to be issued by you exceed the present
indebtedness. And all of said authorizations go for the
purpose of guaranteeing, refunding or retiring other evidences
of indebtedness.

By the terms of the statute no certification fee is required
when the issue authorized is for the "purpose of guarantee-
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ing, taking over, refunding, discharging or retiring any bonds,
notes or other evidences of indebtedness." (See. 1753-21).
You are advised that under the conditions stated in your

letter no certilication fee is due.

Appropriations and Expenditures—Ch. 613, Laws of 1915,
repealed subsec. 24 instead of subsec. 23, sec. 172-53.

August 29, 1916.

Hon. John S. Donald,

Secretary of State.
In your letter of the 23d you submit the following:

"Sec. 172-53, 22, 23 and 24, Stats., 1913, appropriates to
the regents of the university of Wisconsin on January 1, 1914,
810,000, on January' 1, 1915, 316,000, and beginning Jan
uary 1, 1916, an unlimited amount for carrying out the
provisions of sees. 553q-l to 553q~8, inclusive. Chap. 613,
Laws of 1915, repeals subsecs. 22 and 23, reenacting 22 in
the following language:
'There is appropriated on July 1, 1915, eight thousand

dollars and on July 1, 1916, twenty thousand dollars, pa^'-
able from any moneys in the general fund not otherwise
appropriated to be used by the state board of education
subject to the provisions of chapter 497, laws of 1915, for
carrying out the provisions of section 553q'-1 to 553g-7,
inclusive.'
"The intention of the legislature, as this department

understands it, was to repeal the unlimited appropriation
made by subsec. 24 and to leave the balance in the appro
priation made by subsec. 23, which became available January
1, 1915, to be used for the purpose for which it was originally
appropriated. On July 1, 191.5, and prior to the repeal of
subsec. 23, there was a balance in the appropriation o(
812,293.78. At that time there was some outstanding
indebtedness against this appropriation, but it was esti
mated that 812,000 would remain to be available for in
debtedness incurred during the fiscal year beginning July
1, 1915, making in all .S2(),UOO available for county repre
sentatives in that year. The repeal of subsec. 23, Stats. 191.3,
appears to have been an inadvertence. However, the depart
ment has considered that the appropriation made by subsec.
24 was in elTect not available for county representatives,
and that the university reached a similar conclusion is shown
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by the fact that after the S8,000 appropriated on July 1,
1915, was exhausted, the remainder of the cost of county
representatives was charged to the operation account of the
university.
"The department is now informed by Mr. H. J. Thorkelson,

business manager of the university, that the sum of $1,191.17
was so charged, and, owing to the exigencies of the present
situation, he asks that we credit the operation account with
$4,191.17 and charge a like sum to the unlimited appropria
tion made by subsec. 24.
"In view of the facts I have here set forth, would I be war

ranted in considering the amount charged to the operation
account of the university, during the fiscal year ended June
30, 1916, for county representatives, a proper charge against
the appropriation provided in subsec. 24? Or is there any
other way, in your opinion, in which the operation account
can be relieved of this charge of $4,191.17?"

The question turns upon what the legislative intent was,
with respect to these appropriations. It is the duty of the
court to look to the whole and every part of the statute for
its apparent intent, to its subject matter, to its effects and
consequences, its reason and spirit, and shall so construe it
as to harmonize it and give reasonable effect to every portion.
A thing which is within the intention of the statute is as
much within the statute as if it were within the law. Har

rington V. Smith, 28 Wis. 43; State ex ret. Minneapolis, Si.
Paul S: Sault Ste. Marie Railway Co. v. Railroad Commission,

137 Wis. 80; Slate ex rel. Haydon v. Arnold,' lot Wis. 19.
Considering the history of the law in question, back to and

including the original draft before it was put in bill form,

and considering the purpose sought to be accomplished by
the legislature, it is apparent that the legislature intended to

change the date of the beginning of the ficsal year from
January 1 to July 1, and also to discontinue annual unlimited

appropriations.

By ch. 613, Laws of 1915, the legislature repealed subsecs.

22 and 23 of 172-53 and reenacted subsec. 22. It was esti

mated at that time that there was still $12,000 available

under the appropriatidn in subsec, 23, and the balance of
$8,000 necessary to make up the $20,000 which was the
estimated need for the year ending July 1, 1916, was thereby

supplied. They also provided, in the reenactment of subsec.
22, for $20,000 available July 1, 1916, and they did not in
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words repeal subsec. 24, which made an unlimited appropri
ation available January 1, 1916.

It was very clear that the legislature could not have
intended to make available S20,000 July 1, 1916, and an
unlimited appropriation available January 1, 1916. It very
clearly appears that what they did intend to do was to make
$20,000 available annually, up to the year ending July 1,
1917, and repeal the unlimited appropriation; but through
an inadvertence they repealed subsec. 23, covering the
apprcpriation available January 1, 1915, instead of subsec.
24, which was the unlimited appropriation.
Our court has repeatedly held that the purpose of all

construction is to give effect to the apparent intent of the
legislature. The construction suggested harmonizes the
act and makes it efiectuate the purpose it was manifestly
intended to subserve, viz., to provide a fund of approxi
mately $20,000 annually.

In the case of Palms v. Shawano County, 61 Wis. 211, at
p. 215, the court approves the following rule:

"The court will inspect the whole act, and, if the true in
tention of the legislature can be reached, the false description
will be rejected as surplusace, or ivords substituted, in the
place of those wronglv used, which will give elTect to the
law."

The court further said, at p. 215:

"We think it is clearly apparent that the word 'south' was
a mere clerical error, and was intended to be 'north'. The
word 'south' destroys all sense in the description; the word
'north' makes it sensible and makes the boundary complete."

In Sucnncs u. West Salem, 114 Wis. 650, the court said,
at p. 653:

"There was manifestly no intention of changing the last
sentence of the section in any manner. By inadvertence,
there was a failure to recognize the fact that the four words
mentioned had been stricken out two years ])efore. This court
has repeatedly held that such 'a mistake or omission in such
recital will not defeat the intention of the legislature.' "

In the case of Burgess v. Dane County, 148 Wis. 427, at
436, the trial court transposed by adding certain words
thereto. The court said:
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"Judicial authority is not wanting to sustain such trans
position. Indeed, greater changes in, and additions to,
enactments or writings have been made in order to carry out
their evident intent. Thus in the case of A'ichols v. Hallidajj,
27 Wis. 406, the words 'with respect to the baggage and
effects of their guests' were entirely supplied by the court.
In Palms v. Shawano Co. 61 Wis. 211, the word north in a
legislative act was substituted for the word south."

It is therefore my opinion that ch. 613, Laws of 1915,
repealed subsec. 24 instead of subsec. 23, sec. 172-53, and
that subsec. 23 thereof remained intact and unaffected by
the amendment; and therefore, that the sum of $4,191.17
charged to the operation account should have been charged
to the appropriation provided for in subsec. 23. That amount
should at this time be so charged and a like amount should
be credited to the operation account of the university.

Elections—Clerks of election shall act as clerks of the

board of registration on all registration days.

August 30, 1916.

S. G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

In your letter of August 26 you say:

"Subsec. 3, sec. 6.16 provides, in part, that election clerks
in each district shall act as clerks of the board of registration.
Does this mean that such election clerks shall act as clerks
of the board of registration at the meeting of the board held
on the Tuesday' preceding primary election day and the meet
ing held on the Tuesday preceding the general November
election?"

That is what the statute says, plump and plain, and there
is no chance for reading something else into it or out of it:

"The election clerks in each district shall act as clerks of
the board, {of registry] and each member of the board and
each clerk shall receive the same compensation as may be
provided for inspectors of election and election clerks,
respectively."

Formerly the statute provided:
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"The persons appointed to act as clerks of election shall
act as clerks of such board on the day of election only."
(Sec. 25, Slats. 1913).

The last named section was revised by sec. 27, ch. 383,
Laws of 1915. This revision made a change as to the attend
ance of election clerks upon boards of registry. The limita
tion of such attendance to the day of election was struck
out by the amendment and revision. So that, as the statute
now stands, the clerks arc to attend all meetings of the board
of registry.

Indigent, Insane, etc.—Municipal Corporations—Towns—
Where a poor person is injured by a railroad train in a
country town and is carried to the next village, where he
dies, the town in which he is injured is under legal obligation
to furnish medical relief and bear the burial expenses, same
to be charged to the county.

August 30, 1916.

James Kirwan,

District A ttorney,
Chilton, Wisconsin.

It appears from your letter of August 26, 1916, that a
tramp trespassing on the railroad right of way, was fatally
injured by a box car door which fell from a passing train.
The accident occurred in Brown county. The trainmen
took the injured man to a hospital in a village in Calumet
county, where he died upon his arrival. He was buried by
the village authorities but not until they had notified the
chairman of the town and the county in which the stranger
was injured, of his death, and demanded that the body be
taken away and cared for. No attention was paid to this
notice and demand.

You ask if the town wherein he was injured, is liable for
the burial expenses.
Your question must be answered in the afTirmative:

"When any person not having a legal settlement therein
shall be * ̂  * disabled in any town * * * and shall not have
money or property to pay his board, maintenance, attend
ance and medical aid, the supervisors * * * shall provide such



Opinions of the Attorney-General 669

assistance to such persons as they may deem just and neces-
sar\% and if he shall die, they shall give him a decent burial.
They shall make such allowance for such board, mainte
nance, nursing, medical aid, and burial expenses as they
shall deem just, and order the same to be paid out of the
town * * * treasur>\ The expenses so incurred shall be
charged against the county." (Sec. 1512, Stats.)

In speaking of said section of the statutes, the supreme
court said, in Plymouth v. She.boijgan county, 101 Wis. 200,
202:

"When a nonresident pauper was suddenly taken ill,
or became disabled, the town, village or city in which such
disability took place should furnish all necessary relief."

Education—School Districts—A consolidated school dis
trict may be formed out of two entire districts and portions
of other joint districts, upon compliance with the provisions
of sees. 419a, b, c, d, e,f, g and h.

August 31, 1916.

Hon. C. p. Gary,

State Superintendent.
Your letter of August 17, 1916, in substance is as follows:
Do the statutes give jurisdiction to supervisors of two

towns and the council of a city, to create a consolidated
school district from the entire territory of two districts
and part of the territory of two joint districts, the pro
visions of sees. 1419a and 14196 having been complied
with? A petition therefor was filed with the clerk of the
town of D; and thereupon the supervisors of the town made
application to the mayor to call a joint meeting. A notice
of such joint meeting was served upon each of the super
visors and the aldermen and the mayor, on the third and
fourth days of the month, of the meeting to be held on the
13th, for the purpose of considering the application. The
meeting was held according to the notice and a decision
rendered creating a new consolidated district to be com
posed of all the territory in districts 2 and 4 of the town of
D and part of the territory of joint district No. 5 of the towns
and the city, and of joint district No 12 of the two towns.
Did the board meeting have jurisdiction to make the decision
or order?
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The answer depends upon the provisions of sec. 419a and
both sections numbered 4196.

The application under sec. 419a must be signed by two
supervisors of the town in which part of tlic joint district
is situated, to authorize the alteration of joint districts. It
is assumed that this was done in the present case. The same
provision is found in the first section numbered 419/;, with
the additional provision that the supervisors must move in
the matter if a petition is presented signed by one-third of
the voters of the town or two-thirds of the voters residing in
the portion of the district situated in their town; and the
other sec. 4196 provides that the application be signed by
one-third of the voters in each of the school districts to
be affected by a proposed consolidation. It is assumed that
the petition in this case satisfied this requirement.

Sees. 419a and 419c both require the service of a notice
of the meeting upon each supervisor and councilman. This
was done. But sec. 419c further provides that the notice of
a meeting for the creation of a consolidated school district
must be served upon or delivered "to the clerk of each
school district alTected by the proposed change." No such
notice appears to have been given. This notice is as essential
as the notice to supervisors or aldermen. The statute re
quires it and failure to give it is fatal to the jurisdiction of
the meeting.

If the notices were served, it cannot be said that the time
for the meeting complies or fails to comply with the statutes.
These sections require that the meeting shall be called not
less than ten nor more than twenty days after the presenta
tion of the application. If the application was presented
before the third day of the month, a meeting on the 13th
-would not be less than ten days, and hence would be in
compliance with the statute; but if the application was pre
sented on the third day of the month, a meeting held on
the 13th would be held less than ten days after the filing.

Sees. 4196, c, d, e, f, g, and /i, being the same as ch. 649,
Stats. 1911, provide for the consolidation of school districts.
The application presented thereunder is for the formation
of one consolidated district, in lieu of existing districts. The
statute does not seem to contemplate the dismembering of
any district or the taking of a'porfion of the territory of an
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existing district, leaving the district in existence with re
duced territory. The plan seems to be to merge entire
districts into a single district. Under this view of the statute,
it would seem that the order under consideration, in so far

as it took but part of the territory of two joint districts, was
in excess of the power and outside the jurisdiction given by
said ch. 649. But sec. 419fl authorizes the supervisors and
aldermen to detach the territory from a joint district and
form the detached territory into a separate district or
attach it to another district. If all of the steps necessary
to the jurisdiction of the supervisors and aldermen under
both sees. 419a and 4196 have been taken, it is my opinion
that these ofhcers could at one and the same meeting exer
cise the jurisdiction given by both of the sections. All of
those jurisdictional requirements were complied with, it
appears from your letter, except those which have been
discussed above.

You are, therefore, advised that it is possible for these
town, village and city oflicers to create a consolidated
district and to change the boundaries of existing districts as
was attempted in this case, but that the order made was in
valid for want of notice to the school district clerks and,
possibly, because the meeting was held within ten days
after the application was presented.

Criminal Law—Child Labor—An employer of child labor
is bound to know the age of the child employed, and it is
no defense that he had reason to believe and did believe that
the child was of employable age.

August 31, 1916.

Industrial Commission of Wisconsin.

Your letter of August 30th, 1916, asks for an opinion upon
questions contained in a letter to you from The Everett B.
Clark Seed Co., under date of August 25, 1916.
This company wishes to be advised as to whether or not

there are any proofs of the age of an employe which will
protect the employer from the consequences, civil and crim
inal, resulting from the employment of a person who is
under 16 years of age, and if there is, what such proofs
consist of.
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The particular statute contemplated is the one which
forbids the employment of persons under sixteen years of
age, sec. 1728a, Stats. It forbids the employment of children
between 14 and 16 years of age in certain kinds of employ
ment and makes a violation of this statute a criminal offense.

The employer, in every case, is bound to know the age
of the person he undertakes to employ and acts at his peril.
No matter what representations have been made or proofs
submitted, if the fact be that the employe is under age the
employer cannot escape the penalty. It is not the proof but
the fact which determines the liability, and there is no way
in which the minor or the public can be estopped from en
forcing the liabilities and penalty for a violation of the
statute. When the employer is brought into court he must
stand or fall by the fact as to the age of the person employed.
This question was settled by our supreme court in Stetz v.

F. Mayer Bool A: Shoe Co., 156 N. W. 972. In that case the
plaintiff and his father represented to the defendant that
the plaintiff was more than 16 years of age and the defendant
was justified in relying upon the representations, and did
rely thereon. Upon this situation the court said:

"The inquiry then arises; Is plaintiff estopped from re
covering his damages in this case by misrepresenting his
age to defendant's foreman at the time he was employed?
The object of the provisions of section 1728a, Stats., is to
conseiwe the health and morals of children in the interest
of the general welfare. It is declaratory of a public policy
and makes all emplo>TTients of children contrary to its
f)rovisions criminal acts, and we do not deem it permissible
or the court to so construe the statute and I'estrict its
operative effect so that it would not harmonize with this
clear legislative intent. To permit an employer to protect
himself against the consequences resulting from his violation
of this law, by the plea that he acted with reasonable dili
gence to avoid a breach of it, would seriously restrict and
modify the beneficial objects for the protection of children
which the legislature obviously intended to accomplish."
(p. 974).

Accordingly it was held that these misrepresentations
afforded the employer no protection. It was bound to know
the truth or take the consequences of acting upon misin
formation.

The question is not unlike the one which arises upon the
sale of intoxicating liquors to a minor who represents him-
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self to be an adult and whose appearance indicates that he
is an adult. The statute forbids the sale of intoxicating
liquors to minors, sec. 1557. In a prosecution for the viola
tion of this statute, where the saloon keeper sold liquor to
a minor who represented himself to be an adult and who was
more than six feet tall, the court said:

"The saloon keeper or other vendor of intoxicating
liquors or drinks must know the facts—must know that the
person to whom he sells is a qualified drinker, within the
rneaning of the statute; and, if not, he acts at his peril in
disobeying the requirements of the law." Stale u. llartjicl,
24 Wis. 60, 62. See also. State ex rel. Conlon v. Wausau, 137
Wis. 311.

While the records of births and baptisms are competent
proofs of age and may usually be relied upon, they are not
absolute or conclusive proofs in the sense that would exclude
other evidence to the contrary and prevent a finding accord
ing to the truth of the matter.

It all comes back to this—if the employer is in fact em
ploying a person Avhom the law forbids him to employ he is
liable. The responsibility cannot be shifted by investigation
or inquiry.

lft-22
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Bridges and Highways—Public Ojlficcrs^Counly JligJnoog
Commissioner—County highway commissioner may dis
charge a foreman employed under him without assigning
any reason therefor.

September 1, 1916.
Clarence J. Te Selle,

District Alforneij, -
Antigo, Wisconsin.

You wished to be advised whether the county highway
commissioner can discharge a foreman employed under him
in highway construction work without giving any reason
therefor.

You speak of this discharge as a removal. The foreman
is an employe and not an official. His services may be
dispensed with at any time and without assigning any cause
therefor, the same as any other laborer. No reason is per
ceived why a different rule should obtain in this matter as
to a foreman, from the rule that governs in the matter of the
men working under his supervision. It is the practice in
this kind of work to have the laborers arranged in crews with
a foreman for each crew, but the foreman is as much a hii'cd
man as any member of the crew is. It rests in the discretion
of the county highway commissioner whether the services of
a foreman shall be dispensed with or not, and whether any
employe shall act as foreman or in some other capacity.

Bridges and Highways—Public OJficcrs—Counly Highway
Commissioner—County highway commissioner has no au
thority to employ motor cycle policemen to apprehend
"speeders" at the expense of the county.

September 2, 1916.

M. E. Davis,
District Attorney,

Green Bay, Wisconsin,
r quote the following from your letter of August 29th:

"We have a strip of concrete highway running through
the town of Allouez between the cities of Green Bay and
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De Pere. Considerable complaint was made as to speeding
on this stretch of road. The county highway commissioner,
without my knowledge or advice, hired two motorcycle
policemen to patrol the road and contemplates paying them
for their services out of the share this county received from
the automobile license fund. It certainly was necessary to
employ these men but there is a question in my mind as to
the legality of paying them out of this fund or out of any
other county fund. Will you kindly advise me as soon as
possible as to this question?"

I have examined carefully the statutes relating to the
powers and duties of county highway commissioners, and I
am unable to find any authority under which such a com
missioner is authorized to employ motor cycle policemen to
patrol any of the highways under his jurisdiction. The
statute does not specially charge a county highway com
missioner with the duty of compelling observance by others
of the laws of the road or speed laws of this state. He can
not therefore, on his own initiative, employ motorcycle
policemen to patrol state highways, for the purpose of pre
venting infractions of tlic criminal laws, and charge the
expense to the county or enter the same as a legitimate ex
penditure from the county road and bridge funds.

2'owns—Municipalilies—A town board has no power to
adopt an ordinance limiting the speed of automobiles al
though the town meeting may have power to adopt such an
ordinance if not in conflict with the statute.

September 2, 1916.
D. E. McDonald,

District Aiiorncij,
Oshkosh, Wisconsin.

I have your communication of August 31, in which you
ask my opinion as to the validity of an ordinance passed by
the town board of the town of Oshkosh, on automobile
speeding. You state that the ordinance in question com
plies with the state law and the only question is whether
the town board has the power, under the law, to pass an
ordinance, or whether it must be done by the electors of
the town.
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Town ofTicers have, of course, only such clulies as arc
expressly given to them l)y statute or those that arc neces
sarily implied from expressed provision of the statutes.
The only provision which I am able to find, giving the town
board a right to pass by-laws or ordinances, is contained in
subd. (9), sec. 819, Stats. It is there provided that the
town board is empowered and required as follows:

"To adopt by-laws, when needed, to regulate the conduct
of fire wardens, policemen, superintendents of police and
night watchmen and to restrain drunkenness, disorderly
conduct and the careless use of firearms; and fix a penalty
not exceeding ten dollars for each violation thereof; * *

This does not give the town board the power to pass an
ordinance regulating the speed of automobiles.

Sec. 1636-55 provides in part, as follows;

"The provisions of sections 1636-47 to 1636-57, inclusive,
shall be uniform in operation throughout the state, and no
city, village, county, town, park board or other local author
ities shall have power to enact, pass, enforce or maintain
any ordinance, resolution, rule or regulation, requiring local
registration or other requirements or in any manner ex
cluding or prohibiting any automobile, motor cycle or other
similar motor vehicle, whose owner lias complied with the
provisions of sections 1636-47 to 1636-57, inclusive, from
the free and unobstructed use of all public highways, drive
ways and parkwavs within the state; but the provisions of
sections 1636-^17 lo 1636-57, inclusive, shall not apply to
parks and driveways under the control and management,of
corporations organized under and pursuant to the provi
sions of sections 1787a to 1787o, inclusive, and shall not
prohibit any city, village, county, town, park board or other
local authorities from passing any ordinance, resolution,
rule or regulation in strict conformity with the provisions of
section 1636-47 lo section 1636-57, inclusive, imposing the
same penalty for a violation of any of the provisions of said
sections, where such violation occurs within such city,
county, town or village."

•  This does not empower any municipality or board to pass
an ordinance regulating the speed of automobiles. The pow
er to enact such a law must be found in some provision of
the statutes.

While the power to pass by-laws and ordinances regulat
ing the speed of automobiles is not given to a town board,
eitlier expressly or implicdly, I believe the town meeting
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may pass such an ordinance under subd. (3), sec. 776, Stats.
It is there provided that the qualified electors of each town
shall have power at any annual town meeting, as follows?

"To make such orders and by-laws for the management
of all the affairs of the town as they may judge conducive
to the peace, welfare and good order thereof, and as shall be
necessary to restrain drunkenness or disorderly conduct."

This is broad enough, in my opinion, to authorize the
town meeting to pass an ordinance regulating the speed of
automobiles, but such regulation must not conflict with the
state law, in view of the provisions of sec. 1636-55.

Intoxicating Liquors—The number of wholesale liciuor
licenses that may be granted in a municipality is not limited
by the provisions of sec. 1565d.

September 7, 1916.
0. H. Bruemmer,

District Atlorncij,
Kewaunee, Wisconsin.

In your communication of September 5th you refer to
the last sentence in subsec. la, sec. 1548, and you inquire
whether the provision applies only to such wholesalers having
liquor licenses at the time this amendment was made or
whether it applies to such persons who were not in the whole
sale liquor business at the time the amendment was added
to this section but who may now be applying for a wholesale
liquor license.
The sentence to which you refer reads as follows:

"The provisions of section 1565d shall not include or apply
to persons having wholesale licenses only."

Prior to the amendment to sec. 1548 by the last legislature
the distinction between wholesale and retail licenses in

this state had been done away with. No person was per
mitted to sell liquor, either at wholesale or retail, without
a license, except brewers, who were permitted to sell liquor
without a license to retailers in the town in which the brew

ery was located. See State v. Michaels, 115 Wis. 43.
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Under ch. 476, Laws of 1915, however, wholesale as well
as retail liquor licenses may again be granted. The amend
ment also added to said subsection the sentence to which

you refer.
You state a concrete case in your city as follows:

"A party has made application to the city council for a
wholesale liquor license. We now have 17 retail liquor
licenses in the city of Kewaunec and the population is
2,000. Can the council grant a wholesale liquor license to a
person applying therefor under this amendment?"

This question must be answered in the affirmative. Under
the provision referred -to by you wholesale liquor licenses
arc not affected by sec. 1565rf. Wholesale liquor licenses
may be granted in any community although the full
number of retail liquor licenses to which it is entitled has
been granted.
You refer to the Opinions of Attorney General for 1912,

p. 524, where it is said that under sec. 1565(/ no distinction is
made between a wholesale liquor dealer and a retail liquor
dealer in the granting of licenses. This opinion was rendered
at a time when the law made no such distinction and was

then tlie correct interpretation of the law. But since the
enactment of the amendment to which you refer the law
does make a distinction between wholesale and retail liquor
licenses and a wholesale liquor license is not subject to sec.
1565rf, Stats.

Contracts—Banks and Banking—Bank may lawfully trans
act business on a holiday.

September 11, 1916.
Hon. a. E. Kuolt,

Commissioner of Banking.
With your letter of tiie 8th inst. you enclose a copy of a

letter received from the Wisconsin National Bank of Mil

waukee, which letter reads as follows:

"On Saturday, September 2d, we forwarded two letters
to the First State Bank of Campbellsport, the one being
for S2,61().12 and tiie other for $162.57. This morning we
received a draft in settlement therefor for §2,771.19, same
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being the face of the letters, less an exchange charge of
$1.50.
"This draft was, of course, returned by the First National

Bank of Milwaukee on whom it was drawn, as the bank
had been taken over by your exaniiner yesterday morning.
The draft bore the date of Tuesday, September 5th, a legal
holiday, and we desire to make application for the return
of the checks, as question arises whether a payment made
by a bank on a legal holiday was not open to revision,
in view of the fact that at the opening of business on the
first legal business day, it was taken possession of by your
department..
"Kindly give the matter your consideration and advise

us of your opinion at your earliest convenience."

In further explanation, you state:

"The First- State Bank of Campbellsport was open for
business on the morning of September 5th, but was closed
in the afternoon of September 5th, and a sign placed on the
door,—'This bank closed on account of legal holiday.'
On the morning of September 6th, the bank was placed in
the hands of the commissioner of banking by the directors,
and the mail of the previous day was not sent out until
September 6th."

September 5th, 1916, was primary election day and under
the provisions of sec. 5.21 is a legal holiday throughout the
state. .

There is, however, nothing in .the statutes which pro
hibits the doing of business on a legal holiday. Because a
day is declared a legal holiday does not give it the same
status that the day of the week known as Sunday has.
This is made clear by our supreme court in the case of A. G.
Spalding So Bros. v. Bernhart, 76 Wis. 368.
The first State Bank of Campbellsport had a perfect ri^t

to be open for business and to conduct business on the 5th
day of September, 1916. On the other hand, the bank had
a right to keep its doors closed on said day, or during any
portion of said day; and, under the provisions of sec. 1658-15
could have refused to pay the checks described in the bank's
letter until the next business day.

According to the facts stated the said First State Bank
of Campbellsport was open for business on September 5th,
honored the checks received from the Wisconsin National
Bank and did draw a draft in settlement therefor, on the
First National Bank of Milwaukee, payable to the said
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"Wisconsin National Bank. This draft bore date September
5th, but, according to your letter, was not sent out until
September 6th.
Upon the facts stated it is my opinion that the trans

action in which the said checks were accepted, paid, and
canceled, are not open to revision on the ground that the
same took place on a legal holiday, and that the said trans
actions and the entries thereof on the books of the bank

should be given the same consideration as though made on
any secular day.

Elections—It is the duty of the county clerk to determine
whether a candidate is entitled to have his name placed on
the ofTicial ballot, either in a party or the independent
column.

September 12, 1916.
Stanley G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

In your communication of the 11th inst. you state:

"The candidates on the democratic ticket for the assembly
and county offices in Rock county at the primary election
on September 5th, last, did not receive the ten per cerit of
votes required by sec. 5.17, Stats. Upon whom does the
duty fall to decide that these candidates shall be put upon
the ballots as independent candidates?"

Sec. 5.15, subd. (3), provides:

"The county canvass of the returns of a September
primary shall be made by the same officers and in the manner
provided in chapter 5 of the statutes for the canvass of the
returns of the November election."

The method of canvassing the returns of a November
election is provided for in ch. 6 instead of ch. 5, Stats., and
the use of ch. 5 in that portion of the statutes above quoted
is evidently an error.

Sec. 6.63, Stats., provides that the county board of can
vassers, when the returns shall have been obtained as pro
vided by law.
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"* * * shall proceed thereupon to make out a separate
statement, written in words at length, containing the whole
number of votes given in such county for each state officer
voted for and for United States senator and for representa
tive in congress, the names as returned of all the persons
to whom such votes were given and the number of votes
given to each."

It then provides for similar and separate statements of
the votes given for electors for president and vice president,
state senator, when the county alone does not constitute a
senate district, member of assembly, when the county alone
does not constitute an assembly district, county officers and
senators and members of the assembly, when the county
constitutes one or more senate or assembly districts. It
then provides:

"They shall append to each such statement as part thereof
a succinct tabular exhibit, in figures, of the votes cast at
each election poll in the county for each office and person
entering-into the canvass embraced in such statement,
whether canvassed or not, and if any votes were rejected
shall specify the reasons therefor. Each statement shall
be certified and attested by the signatures of the said can
vassers, and filed and recorded in /he oljice of the county clerk"

It is my opinion that the work of canvassing the returns
is complete when the statement contemplated by said sec.
6.63, Stats., shall have been filed and recorded in the office
of the county clerk, and while sec. 6.61 requires the board
of county canvassers to "determine the persons who have
been, by the greatest number of votes, elected to the several
county offices, and members of the senate and assembly
when the county constitutes one or more senate or assembly
districts," it is my opinion that this is no part of the canvass
ing of the returns but amounts to an added duty imposed
upon the board of county canvassers of making official
determination of those who have been duly elected to county
offices and to the offices of senators and members of assembly
when the county constitutes one or more senate or assembly
districts.

The language of sec. o.l5, subd. (3), heretofore quoted,
does not, in my opinion, contemplate that the board of
county canvassers shall do any more than is required by
sec. 6.63, and that their duties with reference to the can-
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vassing of primary election returns are ended Yhen they
file with the county clerk a statement showing the number
of voles received by each candidate at the primary election.
From the statement so filed the county clerk is to deter--

mine the names of those who are entitled to a place upon the
official ballot, and in this respect he is governed by the
provisions of sec. 5.17. That section requires the clerk to
make certain mathematical computations in order to deter
mine whether "all candidates for nomination for any one
office voted for on any party ballot have received in the
aggregate ten per cent or more of the vote cast for the nomi
nee of such party for governor at the last general election,"
and whether, in case any person receiving the highest number
of votes for any one office on any party ballot shall not have
filed a nomination paper, and all candidates voted for
for nomination of such office shall not have received ten per
cent of the vote cast for governor at the last general election,
he shall have received "the number of signers required by
sections 5.05 and 5.07, of the statutes, for nomination
papers." This, however, is not in the nature of a judicial
determination. It is simply a mathematical calculation and
the rights of those voted for at the primary to have their
names placed upon the official ballot is fixed by the law and
by the fact. If it shall appear by the statement filed with
the county clerk by the board of county canvassers that any
person is entitled to have his name placed on the official
ballot, either as a regular party or an individual nominee,
it is the duty of the clerk to place his name in the proper
place on the ballot, and in case he refuses so to do he may
be mandamused to perform his duty.
The situation is not unlike that arising by the filing of

nomination papers for places on the primary ballot or
independent nominations for the general election made by
the filing of nomination papers. In either case it is neces
sary for the clerk to determine whether there are sufficient
signatures attached to the nomination papers so filed to
entitle the names of the persons nominated to be placed on
the official ballot.

The answer to your question, therefore, is that it.is the
duty of the county clerk to decide whether the names of the
candidates mentioned shall be placed upon the ballots as
independent candidates.



Opinions of the Attorney-General C83

Public Health—Physician is enLilled to the statutory fee
for making death certificate.

September 12, 1916.
Hon. C. a. Harper,

State Health OlJiccr.
Under date of September 8th you state that W. J. Trieb,

of Hudson, claims fees as an informant in filling out death
certificates; that he is in the undertaking business; and that
he claims he is entitled to such fees under the provisions of
sec. 1022-58, which provides, in part, as follows:

"1. Each physician, midwife, minister, or priest, court
commissioner, judge of a court of record, justice of the peace
or other persons acting as infprmant and filing with the
local registrar, certificates of births, deaths, and marriages
completely and legibly made out in ink, shall be entitled to
receive the sum of twenty-five cents for each birth, death
and marriage so recorded, to be paid by the treasurer of the
county upon certification by the state registrar.
"2. Only one certificate shall be received for each birth,

death, marriage and accident and the order of right to file
the certificates shall be the same as the order of responsi
bility for filing as herein given.
"3 Defective certificates shall not be entitled to payment

until the missing information, when possible to obtain, is
supplied.
"4. The state registrar shall annually certify to the

treasurers of the several counties, the number of births,
deaths, mamages and accidents registered with the names of
the persons reporting and the amounts due each at the rate
fixed herein."

Under subsec. 5 the person claiming such fees is required
to demand the same within three years after the receipt by the
county treasurer of a warrant from the state registrar author
izing such payment.
You state further that you have never held undertakers

to be entitled to fees for their part in completing a death
certificate, and you request my opinion on this matter.

Sec. 1022-37 provides, in part, as follows:

"1. The medical certificate shall be made and signed by
the physician, if any, last in attendance on the deceased,
who shall specify the time in attendance, the time he last
saw the deceased alive, and the hour of the day at which
death occurred.
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"2. He shall further slate the cause of death so as to show
the course of disease or sequence of causes resulting in death,
giving the primary and immediate causes, and also the con
tributory causes, if any, and the duration of each."

Under sec. 1022-38 it is provided:

"In case of death without the attendance of a physician,
or if the certificate of the attending physician cannot be
obtained early enough for the purpose, any ph^-sician em
ployed for the purpose shall upon the request of the local
registrar or his deputy, make such certificate as is required
of the attending physician."

Under sec. 1022-39 the local registrar is authorized, when
a physician cannot be obtained, to insert the facts relative
to the cause of death, from the statements of relatives or
other competent persons, and the permit for burial shall be
issued upon such information.
Under sec. 1022-40 it is provided that any coroner whose

duty it is to hold an inquest on the body of any deceased
person, and to make the certificate of death required for
burial, shall state in his certificate the nature of the disease.
Or the manner of death, and if from external causes or vio
lence whether "probably" accidental, suicidal or homicidal,
as determined by the inquest; and shall, in either case,
furnish such information as may be rcciuired by the state
registrar to classify the death.
The word "undertaker" is not included in sec. 1022-38.

This, however, is not decisive of the ((uestion, as it could be
argued that the general term, "or other persons acting as
informant" might be broad enough to include undertakers
if it could be said that the undertaker was "acting as inform
ant."

But it seems that in any view taken, the undertaker
cannot be considered as the informant. The undertaker is

required to secure the medical certificate and information
from the relatives of the deceased and file the death certifi

cates before he can be given a permit for burial; this does not
make him an informant. The only persons who can properly
be called the informants arc either the parties that are
furnishing the information required to be stated in the
certificate of death in the first 13 items as enumerated in sec.
1022-34, or the physician, the local registrar or the coroner,
who are required to give the information for the certificate
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of death which is conlaincd in the so-called medical or cor

oner's certificate.

I do not believe that it was the intention of the legislature
to give the filing fee to the relatives furnishing the informa
tion for the first 13 items in the death certificate. I think it

is fairly clear that only one fee can be paid for a death certifi
cate. My conclusion is therefore that the physician, local
registrar, or the coroner who furnished the information for
the so-called medical or coroner's certificate, is the person en
titled to the .fee provided for under sec. 1022-58 for acting as
informant and filing with the local registrar the certificate
of death.

In arriving at this conclusion I am not unmindful of the
fact that arguments might be produced in favor of giving the
fee to the informant furnishing the information for the first
i;i items in the death certificate, for the statute requires that
the informant or other person furnishing such information
shall subscribe his name and give his address; and such per
son is e.xprcssly termed "informant" in item 14 of the death
certificate. But as stated before, I do not believe that it
was the intention of the legislature to give a fee to the
relatives or person furnishing the information contained in
said first 13 items of the death certificate.

It is to the interest of the relatives of the deceased to

furnish the facts as therein required and it is an easy matter
to comply with the statute. The physician, however, who
is not in any way interested, is required to furnish technical
information which requires skill and care and the assumption
of responsibility. It would, therefore, seem natural that he
should be compensated for furnishing the information re
quired in the death certificate under what is known as the
medical or coroner's certificate. And in this connection, it

must be borne in mind that this statute was enacted in

practically its present form, in ch. 469, Laws of 1907, that
since said time it has been the practice to pay the fee to the
physicians and coroners. The statute has, therefore, re
ceived a practical construction for a period of nine years.
Courts take into consideration, in construing the statute
which has been in operation for a period of time, the practical
construction placed upon it by those whose duty it was to
enforce it. .
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As said before, the undertaker is not entitled to any fee
because the statute does not provide for any for him.

Inlo.vicaling Liquors—^A member of a town board is clis-
qiialified from acting on his own application for a liquor
license.

September 12, 1916.
A. J. O'Melia,

Disirict Allorneij,
Rhinelander, Wisconsin.

I have your communication of Scptcmlier 9th, in which
you state that an application for retail liquor license has
been made to the town board of one of the towns in your
county, by a member of the town board, that the applicant
and one other supervisor voted in favor of granting of the
license, while the third member of the town board voted

against the granting of the license. You ask for my opinion
as to whether or not the supervisor who was applicant for
the license and who voted, had the right to vote in favor of
the granting of the license to himself.
The question here presented has not been directly passed

upon by our supreme court but a somewhat similar question
which to. my mind involves the same principle, and is de
cisive of the question here, was before our supreme court, in
the case of Slate cx rel. Getchel v. Bradish, 95 Wis. 205.
In that case it appeared that the chairman of a town board
of supervisors hired a minor to buy whiskey from a licensed
vendor, for the purpose of obtaining evidence of his selling
liquor to minors, and it was held that such chairman was
disqualified from sitting as a member of the board in investi
gating the matter and revoking the license of such vendor,
and that the action of the board in that matter—he acting
as a member—was null and void.

If the chairman of a town board, because he hired a minor
to buy whiskey from a licensed vendor,, for the purpose of
obtaining evidence of his violating the law, disqualifies him
self, then, ])y a parity of reasoning, he would be disqualified
if he were the party whose license was to be revoked. In
other words, he" would not be permitted to sit in judgment
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on his own case. While the board, in granting the license,
is an administrative board, nevertheless, in performing this
duty, it acts in a quasi judicial capacity.
This was expressly held in the case of Davidson v. WhitehiU,

87 Vt. 499, under a similar law to that of our own.
The law provides that the application must be made to

the board, notice must be given to the public, and the law
imposes the duty upon the board to decide whether the per
son who makes the application is a suitable and proper
person to conduct a saloon and also whether the location is
one for which a license should be granted. I believe there
can be no question but what the board is acting in a quasi
judicial capacity when passing upon the application of a
license. And the same principle of law applied in the State
ex rcL Getchel v. Bradish case, is applicable here. At p. 208
of said case, the court cited the case of The Queen v. London
County Council, 1 Q- B. 190, and said that it seemed to be
very much in point. In that case the council was sitting
and hearing an application for a license. Quoting from said
opinion, at p. 208, the court said:

"The London county council delegated to a committee
of their body the hearing of applications for music and danc
ing licenses. The committee, by a majority, recommended
that a license which had been applied for should not be
granted. The applicant thereupon applied to the county
council for a license. .'Vt the hearing before the county
council, certain members of that body, who were also mem
bers of the committee and had voted in the majority against
granting a license at the hearing before the committee,
instructed counsel to represent them before the county
council and oppose the application for a license. The council
ors so instructing counsel were present at the hearing, but
did not vote. The council, by a majority, refused the appli
cation for a license. Held, that the presence at the meeting
of those members of the county council who had instructed
counsel to oppose the application vitiated the proceedings.

It has been held that members of a board Avhose duty it is
to pass on applications for liquor licenses disqualify them
selves from acting on an application, by signing the petition
on which it is based. 23 Cyc. 124; Foster v. Frost, 41 N. W.
(Neb.) 647; Powell v. Egcn, 60 N. W. 932; Benson v. Olson,
149 N. W. 51.

I think, however, that the case of Stale ex rel. Getchel v.
Bradish, supra, is decisive of the question presented by you.
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You will note that that case was decided after the decision

of the case of State ex rel. Starkweather v. Common Council

of Superior, 90 Wis. 612, and that case was distinguished;
and the court said that in the Starkweather case the mayor
could not have had the right to sit as a member of the
council upon the trial of charges against himself.
You are, therefore, advised that the chairman of the town

board had no right to act as a member of the board and vote
in favor of his own license, and that the license so granted
is null and void.

Appropriations and Expenditures—Board of Control—
May subscribe for daily newspaper.

September 12, 1916.
Hon. M. J. Tapfins, Secretary,

State Board of Control.
In your communication of today you direct my attention

to the provisions of sec. 561/), Stats., which authorizes the
board of control to

"subscribe for copies of the proceedings of the national
conference of charities and corrections, not to exceed two
hundred in any one year," and to "purchase books or peri
odicals for its library'- at a cost not to exceed one hundred
dollars per annum."

You state that it was found necessary, in the operation
of your department, to subscribe for daily newspapers, so
as to keep in touch with market conditions; that you buy
large amounts of supplies and that it is important that the
board should keep in touch with market prices, etc. You
inquire whether the board has authority to subscribe
for daily newspapers and have the subscriptions paid under
the provisions of 5616, or whether the board has the power
to subscribe for the newspapers and have the subscriptions
for such newspapers paid out of the operation fund of the
state board of control.

The first part of your question, whether sec. 5616 authorizes
the board to subscribe for newspapers, depends upon the
meaning to be given to the word "periodicals." Is tliis term,
as used in said section, broad enough to include daily news
papers? There is no other provision in said section that
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could in any way l)c conslrued as authorizing the board to
subscribe for newspapers.
The word "periodical" is defined ])y Webster's New Inter

national Dictionary as follows:

■  "A magazine or other publication which appears at stated
or regular intervals;—not applied to books published in
parts, and but rarely to newspapers."

In Houghlon v. Paijne, 194 U. S. 88, the supreme court of
the United States had under consideration the question
whether a certain publication known as the Riverside Liter
ary Series could be entered and transmitted through the
mail as second class matter. The court said, at p. 97:

"A periodical, as ordinarily understood, is a publication
appearing at stated intervals, each number of which contains
a variety of original articles by difTcrent authors, devoted
either to general literature of some special branch of learn
ing or to a special class of subjects. Ordinarily each number
is incomplete in itself and indicates a relation with prior or
subsequent numbers of the same series. It implies a con
tinuity of literary character, a connection between the dif
ferent numbers of the series in the nature of the articles
appearing in them, whether they be successive chapters of
the same story or novel or essays upon subjects pertaining
to general literature. If, for instance, one number were
devoted to law, another to medicine, another to religion,
another to music, another to painting, etc., the publication
could not be considered as a periodical, as there is no con
nection between the subjects and no literary continuity.
It could scarcely be supposed that ordinary readers would
subscribe to a publication devoted to such an extensive
range of subjects."

I have been unable to find any decision in which the
question was squarely before the court, whether a daily
newspaper was included under the term "periodical." I
think I am safe in saying that, in common parlance, we. do
not understand, when wc speak of a periodical, that it refers
in any way to a daily newspaper.

This is especially true in recent years, since daily news
papers can hardly be said to be published at stated or regular
intervals. Most of our daily papers are constantly in the
press and are published in a number of editions during the
same day. The term so used in this statute must be under
stood in its common and ordinary meaning, and, in my
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opinion, does not include a daily newspaper; neither do I
think that the legislature intended to use the word"periodi-
cals" in as broad sense as to include daily newspapers.
I am therefore of the opinion that sec. 5616 does not au

thorize the board of control to subscribe for daily newspapers.
The question then arises whether any other provision of
law authorizes the board of control so to do.

It is the duty of the board of control to:

"* * * maintain and govern the Wisconsin state hospital
for the insane, the northern hospital for the insane, the
state prison, the Wisconsin state reformatory, the industrial
school for boys, the school for the blind, the school for the
deaf, the state public school for dependent and neglected
children, the home for the feeble-minded, and all other
reformatory, charitable and penal institutions that may be
established or maintained by the state." (Sec. 56iy, subd.,(l).

Sec. 561/n makes the steward of each institution the local

business manager and purchasing agent thereof, subject
to the direction, rules and regulations of the state board of
control. Said section also provides:

"All materials and supplies shall be purchased at the lowest
practicable price, and, whenever in the opinion of the board
economy can be promoted thereby, purchases thereof may
be made in quantities sufTicient for several or all of the in
stitutions under its charge and distribution made as occasion
may demand."

Under these provisions of law it is obvious that the state
board of control is charged with the duty of supervising,
at least, the purchasing of all provisions for the various in
stitutions committed to its care and management. That a
large quantity of provisions is required to maintain the in
mates of these various institutions goes without saying.
This is indicated by the fact that you recently gave one order
for the purchase of eight carloads of flour. There can be no
dissent from the proposition that any person or body charged
with the duty of purchasing supplies in such quantities
calling for the disbursement of hundreds of thousands of
dollars annually is derelict who docs not keep advised con
cerning existing and current market conditions. A public
body such as the state board of control cannot faithfully
and intelligently discharge its public duties in this respect
that does not observe the fluctuations of the market and



Opinions of the Attorney-General 691

exercise reasonable intelligence and discretion in taking ad
vantage thereof. No manager of a private business institu
tion charged with such duties and responsibilities would
long retain his position who did not observe market condi
tions and fluctuations and exercise some little intelligence in
the matter of purchasing needed supplies. A public ofRcial,
board or body charged with the performance of similar
duties in behalf of the public should not be relieved from the
same degree of faithful and intelligent service. In order to
keep advised concerning market conditions, it is obvious
that some kind of daily market report is appropriate and
helpful, if not absolutely necessary.

Subsec. 1, sec. 172-67, appropriates .$50,000 annually to
the board of control for carrying out the powers, duties and
functions provided by law for said board. I have no hesita
tion in saying that a portion of this appropriation may be
properly used for the purpose of securing for the use of the
board daily information concerning the market prices of
products and commodities which the board is called upon to
purchase from time to time.
Having arrived at the conclusion that the board is privi

leged to provide itself with daily market reports, it remains
to be considered whether, in order to do this, it may subscribe
for a daily newspaper. It is well knoAvn thai the large
metropolitan dailies carry very full and complete market
reports and there can be no question that this is one way by
which the board may keep itself advised. I understand, too,
that there arc publications which are exclusively in the nature
of market reports. Should the board of control subscribe
for a report of this kind, I apprehend that no question should
be raised on the part of any one as to the good faith of the
board. It would be apparent that the market report was
subscribed for for the bona fide purpose on the part of the
board of keeping itself advised concerning market conditions.
The ordinary person is very apt to regard a subscription for
a newspaper by a board such as yours, with the alleged
purpose of keeping track of market conditions, more or
less as a subterfuge for the securing of a daily paper at the
expense of the state; and while, in my opinion, it is not the
province of any one to question or dictate the character of
the market report which you shall use in keeping track of
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market conditions, I suggest that you can relieve yourselves
of much adverse comment by limiting your subscription at
the expense of- the state to such purely and exclusivelj'
market reports as will disclose to you the information nec
essary in the performance of your official duties.
My conclusions may be summarized as follows;
The l)oard of control is entitled to subscribe for and receive,

at the expense of the state, such publications as will keep it
advised of daily market conditions. The board of control
may decide for itself the nature of the publications best
suited to its purpose.

While a metropolitan daily newspaper will probably pro
vide the board with the desired information, the board will

be relieved from any imputation of petty graft and ulterior
purpose by confining its subscriptions to exclusively market
reports.

Bridges and Highways—Public authorities cannot build
a temporary bridge over private property while permanent
bridge is being rebuilt, witliout owmer's consent.
There seems to be no provision for service of notice of

publication of proceedings to change iiighway under sec.
1317/77-6, subsec. 3.

September 13, 1916.
Sam Blum,

District Attorney,
Monroe, Wisconsin.

In your communication of the 7th inst., you state that the
highway authorities in the tOAvn of Spring Grove, in your
county, are about to build a bridge; that the nature of the
ground is such that either the highway must be closed while
said bridge is being built or a temporary bridge would have
to be made on the adjoining owner's property; that the
adjoining owner refuses to permit this to be done; and you
inquire whether there is any law under which he may be
compelled to submit to a temporary bridge built on his
property, and used by the public, during the time of the
building of said bridge.
In answer to this inquiry, I will say that I know of no

proceeding by which the party in question can be compelled
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to permit the use of his property for a temporary bridge with
out his consent. I find no statutory provision which would
compel the, owner to submit to the use of this property for
such purposes. A statute which would require a property
owner to do this without compensation therefor would be
unconstitutional, in my opinion, being violative of the pro
hibition in the constitution, that no private property should
be taken for public use without compensation.
You also state the highway authorities of your county

desire to build a new highway in the town of York, in Green
county; that the survey has been made of such proposed
highway and a copy of said survey filed with the town clerk
of said town of York; that a part of the premises through
which said proposed highway has been surveyed is owned
by several owners in common and undivided; that some of
them reside in the state of Minnesota, one of them outside

the United States, and the residences of several of said joint

owners are at this time unknown to you; that the highway
commissioner intends to proceed under sees. 1317/n-7 and
1317m-6 and condemn the same.

You direct my attention to subd. (b), subsec.3,sec. 1317/n-
6, which says that said highway commissioner "may, upon
not less than five days' notice in writing, exclusive of Sundays
and holidays," give notice to such owner of such premises.
You inquire how in this instance legal notice can be given
to said owners in such condemnation proceedings.

I assume, although you do not expressly so state in your
letter, that the highway proposed to be laid out is really
only the changing or relaying of a portion of a highway
already laid out, as authorized under subds. (a) and (b),
subsec. 2, sec. 1317/n-7. The condemnation proceedings
must then be taken under subsec. 3, sec. 1317/n-6. I think this
is expressly authorized although in said su])d. (b), subsec. 2,
sec. 1317/72-7, it is said that the right of eminent domain
shall be exercised according to the proceedings as provided
in subsec. 4, sec. 1317/n-6. This is evidently an error, as
subsec. 4 does not contain any reference to a proceeding to
exercise the power of eminent domain, but subsec. 3 of said
section does contain such provision. That subsec. 3 is
intended is clear from a description of the contents of said
subsection, for a reference is made to a proceeding to exer-
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cise the right of emincnl domain for the acquirement of
the right to take stone and other material for public use.

In trying to follow the proceeding outlined in said sub
section you meet with the difficulty that some of the parties
are living outside of the state of Wisconsin and in other
states and some even in other countries, and you say there
are some whose whereabouts are unknown. I notice that

there is no provision in the proceeding outlined in subsec. 3,
sec. 1317/n-6, for serving the notice by publication. It is
unfortunate the legislature omitted to provide for such
manner of service. In the absence of such provision, I see
no other course open to you than that of making personal
service on all the parties in question whose whereabouts are
known, although they may reside in other states and other
countries.

If, by diligent search you cannot locate some of the
interested parties the only course then open to you is to
serve notice on all the interested parties known and to
proceed in the same manner as if all were served, make
findings and appraisals of the value of the shares of all the
interested parties separately and deposit the money of those
unknown, with the court. If the unknown parties thereafter
appear and find that the road is in possession of the public,
I can see no other course open to them than that they might
recover from the county the damages caused them, which
will be the money deposited in court for them. The chances
are that they will accept such money as is found to be-the
value of their share in the land taken and receipt for the same,
in preference to engaging in unprofitable litigation. I can
see no other course open to you unless it be that you delay
the building of the road until the matter can be called to
the attention of the legislature and a method provided for
serving notice on unknown parties by publication.



Opinions of the Attorney-General 6&5

Criminal Law—Public Ojficers—District Attorney—^To call
a person a "slob" is abusive language, tending to promote
a breach of the peace.

It is the duty of the district attorney to prosecute criminal
actions for abusive language in the circuit court.

September 18, 1916.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

In your communication of the 14th inst., you state that
a criminal action under sec. 4398, for abusive language
intended or naturally tending to provoke an assault or any
breach of the peace, was tried before a justice of the peace
of your county; that you did not conduct the case in said
court, which was done by a private lawyer for the complain
ing witness; that the result was that the defendant was found
guilty and fined five dollars and costs; that thereupon the
defendant took an appeal to the circuit court of Calumet
county. You state that the abusive language in question
spoken by a man to a girl of 19 years of age was, "You are a
dirty slob." You inquire whether the words-spoken are
either abusive or obscene words, in contemplation of sec.
4398.

The word "slob" is defined in Webster's New International
Dictionary,

"A clumsy, slovenly and worthlesis person."

Sec. 4398 provides:

"Any person who shall assault another, when not excusa
ble or justifiable, or who shall use in reference to and in the
presence of another, or in reference to and in the presence of
any member of his family,. abusive or obsence language,
intended or naturally tending to provoke an assault or
any breach of the peace,.shall be punished by imprisonment
in the county jail not more than three months or by fine
not exceeding one hundred dollars."

I believe that the words used are abusive language "natur
ally tending to provoke an assault" or a"breach of the peace."
Abusive or obscene language is not the same as wanton or
obscene language, as construed in Sutton v. McConnett,
46 Wis. 269. It was there held that "wanton and obscene
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language" was equivalent to "lewd and lascivious" language,
and the court said, at p. 275:

"It does not extend to opprobrious and insulting language,
which, although tending to a breach of the peace, is not
lewd or lascivious."

The words under consideration in your case are certainly
opprobrious and insulting; they are very reproachful and
scurrilous, and naturally tend to provoke an assault or breach
of the peace.
You state that the complaint does not give a true trans

lation of the words. You do not give in your letter the
allegations of the complaint concerning these words. I
cannot therefore give you an opinion as to the sufTiciency of
the complaint, but in case the language of the complaint is
not sufficiently definite, you have a right to amend the same
and make tlie proper allegations, so as to avoid all uncer
tainties.

In Stouer v. The State, 59 Wis. 472, the court had under
consideration a complaint which alleged an offense the same
as Uic one herein in question, under sec. 4398. The case
had been tried in justice court and the motion was made in
the circuit court to dismiss the complaint for insufficiency
under the statute. The court said, at p. 474:

"We are clearly of the opinion that the complaint was
insufficient under the statute, and that the motion of the
defendant to dismiss the same and the prosecution, for that
cause, should have been gi-anted by the court, or, if not
granted, the court should have ordered the complaint
amended so as to set out the language used by the defendant,
which it is alleged was abusive," etc.

The court further said:

"Upon appeal to the circuit court, and before trial, the
accused had the right to except to the sufficiency of the
complaint. This is the rule in a civil action, and we see no
reason why the same rule should not prevail in a criminal
action. The appeal to the circuit court vacates the judgment
of the justice, and he is tried again in that court as though
the action were originally commenced there. See sees.
4714-;4717, R. S.; Slate v. Haas, 52 Wis. 407, 412. In this
case it is said: Tie took his appeal, which we suppose had
the effect, under the circumstances, to open his whole case
for a new trial de novo in the circuit court, as well in respect
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to the law as the fads of the case.' See, also, Slale v. Tall,
56 Wis. 577, to the same effect."

It is therefore well settled that yoii may have the com
plaint amended if the same is defective.
You also inquire whether it is the duty of the district

attorney to prosecute in circuit court, all assault and battery
actions and actions for using abusive and obscene language,
which he did not start, and which are appealed from justice
court to circuit court. This question must be answered in
the affirmative. Sec. 752 makes it the duty of the district
attorney:

"(1) To prosecute or defend all actions, ♦ * * civil or
criminal, in the circuit court of his county in which the state
or county is interested or a party.
"(2) To prosecute all criminal actions, except for common

assault and battery or for the use of language intended or
naturally tending to provoke an assault or breach of the
peace, before any magistrate in his county * * * when re
quested by such magistrate."

It was held in an official opinion by this department that
it is the duty of the district attorney to prosecute assault
and battery cases in circuit court. (See Vol. I, Op. Atty.
Gen. p. 472.)
The statute applies with equal force to the crime of using

abusive and obscene language intending or naturally tending
to provoke an assault or any breach of the peace.

Automobiles—When "dealers' licenses" may be used.

September 19, 1916.
Frank W. Bucklin,

District Attorneij,
West Bend, Wisconsin.

I quote the following from your letter of the 12th inst.:

"I respectfully ask your opinion on certain points con
tained in sec. 1636-48, subsecs. 1 and 2, Stats., referring
to the registration of manufacturers' and dealers' automobile
licenses.
"In subset. 1 the phrase 'dealers in automobiles' is used.

In subsec. 2 the words 'except those for his own private
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use' are used. Will you kindly give me your opinion as Lo
what is included in both of the above phrases?
"I refer particularly to cases, of which the following arc

examples:
"(1) There are a number of garage concerns in the county

which occasionalh) sell automobiles. These concerns also
have auto trucks which they use for hauling property and
conveying passengers, cars which they use in maldng trips
for the purpose of repairing cars, etc.
"(2) There are also several parties in the county who own

from two to four cars each, and who sell cars as the occasion
presents itself to them as it would to any person who is
not engaged in the business of selling automobiles.
"(3)"There arc a number of persons, who, I presume,

can be actually designated 'dealers' under the section of
the statutes above referred to, who also use automobiles for
the purpose of conveying passengers and property, and
which cars are not held for sale.
"Is it your opinion that a dealer's license plate may be

used, in instance (1) upon auto trucks used for hauling
passengers and property and upon cars used in making
trips for the purpose of repairing cars; in instance (2) upon
cars used as described; and in instance (3) upon cars used for
the purpose of conveying passengers and property?"'

Subsec. 1, sec. 1636-48, provides how a manufacturer
or dealer in automobiles or other motor vehicles may make
application to the secretary of state for a general distinguish
ing number covering such automobiles or other motor
vehicles, instead of registration for each separately.

Subsec. 2 of said section, reads as follows:

"All automobiles, motor cycles, or other motor vehicles
owned or controlled by such manufacturer or dealer, except
those for his own private use, shall, until sold or let for
hire, be regarded as registered under such general distin
guishing number, which must be displayed at all times
upon such automobiles, motor cycles, or other motor vehicles,
while being operated on public highways of this state in
the manner herein provided."

The legislature did not in the act relating to registration
of automobiles define the words "manufacturer" or "dealer"

and these words, as well as the phrase, "except for his own
private use," should be given their usual, ordinary and cus
tomary interpretations. They should be understood as
used in everyday speech. The word "dealer" m its broad
est sense is a trader or one whose business is to buy and sell.
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A dealer in automobiles is a trader who buys automobiles
to sell. It is for such automobiles—automobiles kept for
sale—that a dealer may obtain the general distinguishing
number in the section above mentioned. Automobiles not

kept for sale must be considered for private use, and as such
must be registered. Dealers' automobiles when sold or let
for hire must be separately registered. It was so held in
an opinion rendered to Louis J. Fellenz, district attorney.*
In answer to your first statement of facts, it is my opinion

that the garage owners therein referred to must procure
separate registrations for the auto trucks used for hauling
property and conveying passengers and for cars used exclu
sively in repair work. In other words, a dealer's license
plate cannot be put on auto trucks used in hauling property
or conveying passengers for hire.
In answer to your second statement of facts, it is my

opinion that the word "dealer" should be given as broad
and liberal a construction as possible. The number of cars
sold in a given time cannot be considered in determining
whether a party is, in fact, a dealer. Only cars kept for
sale, not owned for private use or let for hire, may be covered
by a dealer's license plate.
In answer to your third statement, it is my opinion that

dealers may not use automobiles not for sale, for the purpose
of conveying passengers for hire, without separate regis
tration.

•Page 519 of this volume.
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Education—School Districts—Schools—-When the town of

Hayward comprised all of Sawyer county a free high school
was organized therein. Since said time a number of towns
have been created out of the town of Hayward, but no
action has been taken to change tlie boundaries of the high
school district. Under these circumstances the high school
district still includes the whole of Sawyer county.

September 20, 1916.
J. C. D.avis,

District Attorney,
Hayward, Wisconsin.

Your letter of the 11th inst. reads as follows:

"A question has been referred to me concerning wliich I
wish your advice. It relates to the extent and boundaries
of the Hayward free high school district for taxation purposes.

"Tlie facts briefly stated are as follows: tlie Hayward town
free high school was first organized and estal)lished about
twenty years ago and has been maintained as such ever
since. At the time this high school was established, the
town of Hayward included the whole county of Saw^'cr,
and the boundaries of the high school district were, therefore,
the boundaries of the county, the whole territory being
taxed for high school purposes. In the year 1905, the legis
lature created the new towns of Sand Lake, Radisson,
Reseiwe, and W'inter, out of a portion of the town of Hay
ward. (See ch. 24, Laws of 1905.) Also in the year 1907,
the legislature created the towns of Wiergor and Couderay
out of a portion of the territory of the town of Radisson,
(ch. 24, Laws of 1907). In the year 1909, the legislature
created the town of Lenroot out of a portion of the tendtory
belonging to the town of Llayward. In the year 1913, the
legislature created the town of Draper out of territory
formerly belonging to the town of Winter, (ch. 32, Laws
of 1913), and also created the town of Edgewater out of
territory formerly belonging to the town of Couderay,
(ch. 33, Laws of 1913). Also the town of Round Lake out
of territory formerly belonging to the towns of Lenroot
and Hayward, (ch. 551, Laws of 1913). Also in 1915, the
legislature created the town of Hunter out of territory form
erly belonging to the towns of Round Lake and Hayward.
The city of Hayward has been incorporated as a city of
the fourth class, the organization of the city taking effect
the first Tuesday in April, 1915.
'Tt appears that the whole county of Sa^vycr was taxed

for high school purposes, until the year 1905, and thereafter,
as new towns were created and organized, the territory in
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these new towns was not taxed for high school purposes
but those towns paid tuition to the Hayward free high school
district, in case there were any pupils from those towns
attending the high school. Last year, that is the year 1915,
the high school tax was certified and charged against the
towns of Lenroot, Round Lake, Hayward, and Hunter,
and also the city of Hayward. The town of Lenroot con
sented to the payment of its portion of the tax for the year
1915, notwithstanding that they had not been taxed for
high school purposes for several years prior to 1915. Also
a portion of the town of Round Lake had not been taxed
for high school purposes for the year prior to 1916.

*'As I understand it, the town of Round Lake, and the
town of Hunter, and possibly the town of Lenroot, now claim
their towns should not be charged with any of the high
school tax. The clerk of the Hayward free high school wishes
me to advise him as to what territoiy the Hayward high
school lax should be certified and charged against for the
cuiTent year 1916.
"There seems to be a great diversity of opinion among

law^'^ers on this question and it is one of grave importance
to the Hayward high school.
"I note that sec. 491, Stats., provides, among other things,

as follows:
"'The creation of a new town, or incorporation of a village

out of the territory included in a free high school district,
shall not dissolve or otherwise affect such district but such
towns or town and village shall thereafter constitute a
joint high school district.'
"None of the towns or municipal organizations or the

boards thereof, have taken any action limiting their lia
bility for high school purposes, as provided in sec. 495,
subd. 2, Stats.
"The question appears to me to be as follows: Ought the

tax of the Hayward free high school for the current year to
be certified and charged against the whole of Sawyer county,
notwithstanding the fact that a portion of this territory has
not been so charged for a number of years but has been
paying tuition to the high school district for its pupils?
Or what is the boundaiy of the high school district for
taxation purposes?"

I assume that the town free high school of the town of
Hayward was originally created under the provisions of
sec. 590. As I have not examined the various legislative
acts cited in your letter I further assume that in creating the
new towns out of the original town of Hayward, no references
were made to the free high school existing in said town.
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In harmony with the provision contained in sec. 491,
quoted in your letter, it must be held that the town free
high school district of the original town of Hayward, which
comprised the whole of Sawyer county, remained unalTected
and unaltered by the various legislative acts creating new
towns out of the territory of said original town of Hayward.
This conclusion is further supported by subsec. 2, sec. 422,

which reads as follows;

"Be it also provided that the incorporation of a village
or a city within the boundaries of any school district shall
not affect the organization or in any way disturb the rights
and privileges of such district, except that such district
shall thereafter be known as a joint district."

The above citations make it clear that the original town
free high school district of the town of Hayward automati
cally became a joint town free high school district with each
newly created town, and that the said district should noAv
be known and described as "Joint town free high school
district of the towns of HayAvard, Sand Lake," (giving the
names of all the towns now comprising the district), "and the
city of Hayward."
As the whole of Sawyer county constitutes the town free

high school district, all the free high school district taxes
levied by the district should be assessed against all the
taxable property in said county, and the proper proportion
thereof should be certified to the various town clerks of the

towns therein and to the city clerk of the city of Hayward,
in the manner provided by sec. 495 and by sees. 469 to 473,
Stats. The fact that a number of the towns in said county
have not been so charged for a number of years but have
been paying a tuition to the district for its pupils attending
said high school, does not alter the situation. The free high
school district taxes for the current year should, nevertheless,
be apportioned and certified to the towns heretofore omitted.
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Eleclions—Voting Machines—Voting machines cannot be
used at presidential elections unless they are so constructed
as to permit the voter to vote for the presidential electors,
the official ballot and referendum questions separately.

September 20, 191C>.

Louis J. Fellenz,

District Attorneyy
Fond du Lac, Wisconsin.

By letter of September 16, 1916, you inquire whether it
will be legal to vote the presidential ballot and the official
referendum ballot by means of a paper ballot and vote the
official ballot on the voting machine in precincts where the
voting machines are used.
You refer to an opinion from this office to the assistant

district attorney of Milwaukee county given in 1912. No
such opinion has been found, but there was one given on
this subject to the district attorney of that county May 25,
1912. (Opinions of Attorney General for 1912, p. 399.)

It would be entirely practicable to conduct the election
in the manner you suggest, but a reading of the election
statutes creates the impression that no such plan of procedure
was in the legislative mind, hence the question: Is it legal
to vote in that way?
In the opinion just cited that question, in substance,

appears to have been asked and was answered thus:

"Where voting machines are used, presidential electors
should be voted for thereon as provided by section 44-3 (3)."

That section is now sec. 11.03. The answer does not
positively declare the voting of one ballot by machine and
the other in the usual way to be illegal, and it assumes that
the machines are constructed so that both may be voted
upon the machine. Of course they should be voted upon the
machine if it is constructed so as to make that feasible. If
the machine does not permit of this then the only alternative
to voting the way you suggest is to discard the machine,
entirely.
An objection to using the machine for one kind of ballots

and not for the other is found in sec. 11.06, subd. (3), which
says that where voting machines are used the services of
ballot clerks shall be dispensed with. The services of such
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clerks are indispensable where paper ballots are used, but
the statute just cited declares that no such clerks shall be
present.

The legislative scheme seems to be to have the machine
provide for voting every kind or class of ballot that is cast
at any one election. In addition to the foregoing attention
is called to sec. 11.03, wherein it says that no machine shall
be approved unless it be so constructed as to enable the
elector

"* * * to vote for am; person for am; office or for or against
any proposition for whom, or for or against which he is by
law entitled to vote."

Evidently the statute requires that a voting machine
must be so constructed as to make it feasible to vote all three
of the ballots above mentioned.

In S(ate ex rel. Kletzsch v. Widule, 158 Wis. 387, the court
held that the ofTicial ballot could not be separated into parts
and one part voted by paper ballot and the other by machine.
Ihe question there presented is somewhat different from the
one under consideration but the decision serves to emphasize
the strictness with which the court requires the provisions
of the election law shall be complied with.
On the other hand it may be noted that the statute makes

provision for keeping the several ballots entirely separate
and distinct. One kind is printed on white paper, another
on blue and the third on pink, and a separate ballot box
must be provided for each form of ballot. (Sec. 6.23, subds.
(17), and (18).)

"More than one voting machine may be used in anv one
balloting place." (Sec. 11.06.)

While the question is not free from doubt I have concluded
that it should be answered in the negative; that iL is not
permitted, in case the voting machine will not accommodate
the presidential ballot, the official ballot and the referendum
ballot, to vote the official ballot on the machine and the
other ballots in the usual way.
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Elections—A county committee cannot make party nomi
nations for county offices where no nominations are made at
the primary or where those running do not poll the necessary
ten per cent.

September 21, 1916.
M. E. Dillon,

District Attorney,
Ashland, Wisconsin.

It appears from your letter of September 18, 1916, that
the Democratic county ticket at the recent primary election
had but one name printed on it, being for the office of sheriff,
and that the person whose name was so printed was the only
one who received a sufficient number of votes to entitle liis

name to appear on the Democratic ticket at the coming
general election. Votes were cast to nominate Democratic

candidates for the other county offices but not in sufficient
numbers to constitute a nomination. Upon these facts you
submit this question:
Has the Democratic county committee the power to make

nominations for the offices of clerk, treasurer, district attor
ney, clerk of the court and coroner, on the Democratic
ticket?

The question is answered in the negative. There is no
provision of the statutes which authorizes a party committee
or chairman to make party nominations for the party ticket
on the official ballot, in cases where the members of the party
have failed to nominate a candidate at the primary, and there
are many statutes which indicate plainly that no such au
thority exists.

If all the votes given by any party to nominate a candidate
are less than ten per cent of the party vote at the last general
election, no nomination results, and the person receiving the
greatest number of such votes becomes an independent
candidate for the office, and his name shall be printed in the
independent column, provided he had filed a nomination
paper before the primary or received at the pj'imary a suffi
cient number of votes to have nominated him on the primary
ballot, and files notice that he will qualify at the election.
(Sec. 5.17, Subds. (2) and (3).)
The provision for filling vacancies has no application to the

situation here presented.

16-23
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"Vacancies occurring after the holding of any primary
shall be filled by the party committee." (Sec. 5.i4.)

No vacancy has occurred in this case, much less did one
occur after the holding of the primary. The places in ques
tion on the Democratic ticket were never filled. Although
the places on the ticket for printing the names of candidates
are blank, still there are no vacancies in the legal sense.

"The word 'vacancy' conveys to the mind the idea of a
place once filled but not so any longer." Stale ex rel. Bancrofl
V. Frear, 144 Wis. 79, 97.

It was decided in the case just cited that sec. 5.28, which
provides for the filling of vacancies that occur after the
primary, has no application to a total failure to make a
nomination at the primary.

"If a vacancy occurred after the primary was held, it
must have been because the votes were counted after the
election. It is not apparent how the counting of voles can
create a vacancy. If there was one, it was because the
electors" failed to cast a sufficient number of voles to nom
inate a person for the particular office in question. "The
electors cannot create a vacancy by voting for a man known
to be dead when the votes are cast." (Ibid. 99.)

For the same reason, they cannot create a vacancy by
refraining from voting. That the law is so is not an over
sight. Its purpose was to keep members of one political
party from participating in the primary of another party,
under penalty of being without party candidates at the
general election.

Appropriations and Expenditures—Puldic Officers—Adju
tant General—Officers of national guard entitled to extra
compensation for special services rendered "under orders."

September 21, 1916.
Hon. J S. Donald,

Secrctarij of Slate.
With your communication of September 20th you have

fonvarded a claim presented to you for extra compensation
from the adjutant general's department. You state thai
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this claim is made ai^ainsL Ihc appiopriaLion provided for
in subsec. 2, sec. 172-3, which is as follows:

"There is appropriated such sums as may be neccssaiy,'
payable from any moneys in the general fun^ not otherwise
appropriated, to enable the Wisconsin national guard to
meet emergencies in case of war, riot or great public calamity."

You inquire whether, in my opinion, you have authority
to audit this claim.

Sec. 170 contains the following:

"The salaries of the following named officers of, and per
sons employed by, the state are fixed at the annual sum for
each respectively herein following, to Avit:
" * S! *

"The adjutant general, two thousand dollars. Deputies,
assistants, clerks, stenographers and employes of the Wis
consin national guard shall receive such compensation or
salary as shall be fixed by the proper person or persons,
and the adjutant gbneral and such deputies, assistants,
clerks, stenographers and employes shall receive actual and
necessary traveling expenses incurred in the discharge of
their official duties. All such salaries, compensation and
expenses shall be charged to the proper appropriation for
the Wisconsin national guard."

Ch. 34, Stats., provides for the organization of the Wis
consin national guard.

Sec. 639, Stats., being a part of said ch. 34, provides for the
commissioning of officers.

Sec. 641 of said chapter reads as follows:

"Each officer while on duty during encampments or in
active service shall receive the pay of an officer of equal
rank in the United States army and shall furnish his own
subsistence."

Sec. 643 of said chapter provides:

"The governor may, by orders, duplicates of which shall
be filed with the secretary^ of state, fix the pay of aiij* member
of his staff, or other members of the national guard for any
special service under orders."

The officers whoso claims for extra service are here in

question are members of the governor's stall. (See sec. 611,
Stats.)
The claim presented to you has an order attached which

reads as follows:
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"September, 1, 1916.
Special Orders, No. 92, Extract 3.

Under the provisions of Section 643 of the Statutes,
'Departmental Staff GfTicers designated by General Orders
No. 7, A. G. 0. June 19, 1916, for special duty at Camp
Douglas in connection with the mobilization of Wisconsin
troops for United States service will be paid for the period
of such service at the same rate of pay as oflicers of equal
grade, United States Army."

These officers were under orders preparing the national
guard for military service in Mexico. The governor is
expressly authorized in sec. 643 to "fix the pay o-f any member
of his staff or other members of the national guard for any
special service under orders." I believe this authorizes the
governor to issue an order that the officers in question be
paid for such service at the same rate as ofBcers of equal
grade in the United States army. The fact that the salary
of the adjutant general, under subscc. 19, sec. 170, of this
chapter is fixed at 82,000, and the salary of other officers is
fixed by their superior officers, does not militate against the
power of the governor to fix the compensation for extra
service rendered by such officers to their state and country.
The provision of sec. 642 authorizing the governor to fix the
compensation for special service applies to any member of
his staff, as well as to those officers whose salaries are fixed

either by law or by their superior officers.
You are therefore advised that you have the right to

audit the claims of Orlando Holway, Brigadier General,
John G. Salsman, Major, and Earl S. Driver, Captain, for
special services rendered between June 19, 1916, and August
31, 1916, as presented to you.

Bridges and Highways—The question of bonding the town
under sec. 1321a cannot be dispensed with and the question
"Shall the bridge be built" submitted to the voters instead.

September 22, 1916.
WiNFRED G. HaDDOW,

District Attorney,
Ellsworth, Wisconsin.

It appears that the town of Trenton, in Pierce county, is
about to construct a bridge within said town over a meander-
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eel stream, which bridge will necessarily be more than 500
feet in length, exclusive of the approaches; the highway
commission has been petitioned under sec. 1321a, Stats.;
citizens of Red Wing, Minnesota, have ofTered to donate
one-third of the cost of the bridge.
You state that under these circumstances there will be no

need of bonding the town to raise its share of the cost, and
that it would seem the question should be submitted to the
electors of the town as to the construction of the bridge and
not whether the town shall bond itself therefor. In case the

bonds arc voted, it will, you say, "be very dilllcult to handle
the matter without the money actually being raised by the
issuing of the bonds." The question you submit is this:

\\'ill it be proper for the town clerk to submit to the
electors merely the question of constructing the bridge? And
may the submission of the question of bonding the town be
dispensed with?
The answer is "No." Sec. 1321a is a complete scheme for

tlie erection of bridges over broad streams. The power of
taxation is involved, and to make the resulting taxes valid
it is necessary to follow the prescribed procedure. The
courts guard the exercise of the power of taxation very
jealously. To prove this, it is only necessary to consult the
following cases which involve bridge and highway construc
tion: State ex rel. West Point v. Price, 158 ,Vis. 312; State ex
rcl. Merrimac v. Hazelwood, 158 Wis. 405; State ex rel. Canj
V. Ballard, 158 Wis. 251.

As a whole, the provisions of this particular section, so
far as they relate to procedure, are mandatory. There may
be some parts of it which would be held by the court to be
merely directory. Whether this or that particular provision
would be declared mandatory by the court cannot be told
with certainty, in advance, and therefore a safe plan to
pursue is to comply literally with the provisions of the
statute.

An affirmative vote by the electors of the town upon the
question of bonding the town, will result ultimately in a
county tax. Quite likely there will be taxpayers in the
county who will not deem themselves benefited by such a
bridge and would be opposed to the tax. To submit the
question to the electors of a town in any way other than the
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one prescribed, would be to invite litigation. Legal ques
tions enough will arise if every efl'ort is made to exclude those
which can be foreseen.

Then too, it may become necessary for a town to acquire
land for the purpose of building approaches to this bridge.
This the town cannot do unless the preliminary steps have
been taken, according to statute.
In case the state highway commission acts favorably upon

the petition, the town clerk

"* * * shall call a special election for the purpose of sub
mitting to the electors thereof the question of bonding the
municipalilij to the amount of the proportion * * * of the
esiimalcd cost of said bridge to be borne by said municipality.
"* * *. If such election shall be favorable to the issue of

said bonds, it shall be construed to be also in favor of build
ing such bridge." (Sec. 13210, subscc. 4.)

No other way is provided for submitting the question of
the construction of a bridge to the electors, than by voting
upon the issuance of bonds. The town board must deter
mine the time of payment, the rate of interest, and provide
an annual tax sufficient to pay the bond. These are abso
lute conditions precedent to the right to demand county and
state aid. They furnish the only foundation for subsequent
aetion in the premises.

It does not follow from the vote of the electors in favor

of bonding the town, that bonds must actually be issued,
much less does it obligate the issuance of an amount equal to
one-third the estimated cost of the bridge. Should donations
be made to the town in time, and of sufficient amount to
enable it to pay its share of the cost of the bridge into the
county treasury, as reciuired by the order of the state high
way commission, there would be no reason for issuing the
bonds, and no one Avould have standing in court to compel
the issue thereof.

Further, there is no sufficient assurance that the town's

share of the cost will be pr&vided, except by bonding the
town. You state that citizens of Red Wing "have orally
agreed to donate one-third." This is of course only a prom
ise, and no one at this time is authorized to enter into a
contract with those citizens which would be binding. And
if such a contract were attempted or the necessary money
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deposited in the town treasury by those citizens, upon
condition that it should be used to pay the town's share of
the cost of the l)ridge or to be returned to the donors, it might
be held to invalidate the action of the town electors and

vitiate the whole proceeding.
It might be regarded as in the nature of a bribe to the

taxpayers of the town, to induce them to vote a tax upon
the county. It might be held to have influenced, also, the
decision of the state highway commission. Matters of this
kind are to be decided upon considerations of public interest
and necessity, and not of private inducement. The prin
ciple involved has been before our supreme court in various
forms, usually involving a public highway, as the following
cases will show: Slate ex ret. Dosch v. Ryan, 127 Wis. 599;
Sharpe v. Hascy, 141 Wis. 76; Slate ex rel. Curtis v. Geneva,
107 Wis. 1, 8; ShcUn) v. Miller, 114 Wis. 660, 663; Maxcy v.
Oshkosh, 144 Wis. 238, 265; Ashland v. Railway Co., 105 Wis.
398, 404; Trestcr v. Sheboygan, 87 Wis. 496.
The only safe plan to pursue is the one found in the statute.

Should the electors decide in favor of constructing the bridge,
as the time fixed by the state highway commission for paying
the town's share into the county treasury approaches, it
will then be time enough to decide whether the actual
issuance of bonds will be necessary to enable the toAvn to
make such payment.

Public Health—Licenses—Dentists—A licensed dentist who

has failed to register for a number of years may tender his
registration fee and demand registration when his license has
not been revoked.

A licensed dentist cannot be prosecuted criminally for
jiracticing without registering. His license may be revoked.

September 22, 1916.
J. L. Keli.ey,

District Attorney,
Princeton, Wisconsin.

In your letter of August 31, you submit the following:

"A man Svas licensed to practice dentistry in the state of
Wisconsin in 1902. During that year .he moved to the state
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of Minnesota and practiced dentistry in that state up to
about two years ago, when he quit practice on account of
his health. lie now wishes to reengage in practice in this
state. He did not pay his annual license fee to the state
after 1902 but he received no notice in writing from the dental
board of such neglect. His license to practice in this state
was therefore never revoked. If said dentist pays to the
state dental board the fees covering his annual fees for the
years that he has failed to pay the same, including the year
in which he starts to practice, is he not entitled to a certif
icate showing that he is registered from the state dental
board?
"If said dentist commenced practice after making tender

of these back fees, would he be guilty of violation of the law
for practicing witliout a license?"

Subsec. I, sec. 1410g, Stats., provides; -

"Every person who was engaged in the lawful practice
of dentistry in this state on the thirtieth day of September,
1885, may continue such practice without incurring any of
the liabilities imposed by this chapter, provided that he
has annually caused his name and place of business to be
registered by said board, who shall keep a book for that
purpose. All persons licensed by the board shall annually
register in like manner by paying a fee of one dollar."

Subsec. 2 of said section, provides:

"Every person who, prior to the passage and publication
of this act, was duly licensed by the board to practice dentis
try in this state, and who has annually registered according
to law, shall be allowed to continue to practice dentistry in
this state, so long as he shall conform to the requirements
of this chapter, and said board shall have power, without
further process, to revoke the license of any person who has
failed or may hereafter fail, to annually register as herein
provided, if, for sixty days after notice in writing, sent to
the last known address, from said board of such neglect,
such person shall fail to so register. Provided, however, that
said license shall be reinstated, in the discretion of the board,
by the payment of ten dollars to the treasurer of the board,
within one year from the date of the revocation of saicl
license."

In subsec. 3, it is provided that the board may revoke the
license upon conviction of the licensee, of a felony or misde
meanor involving moral turpitude.
In subsec. 4, the circuit courts are vested with jurisdic

tion and power to revoke any license or certificate of regis-



Opinions of the Attorney-General 713

tration issued to any person to practice dentistry, "who is
guilty of immoral, dishonorable or unprofessional conduct,"
etc. •

In sec. 1410/?, Stats., the board of dental examiners are
authorized to give examinations to candidates, and subsec.
4 of said section then provides, as follows:

"If such examination shall prove satisfactory to said board,
the board shall issue to such person a license to practice
dentistry in this state which shall grant to the person named
therein the right to pursue the practice of dentistry in all
of its branches as they are enumerated above. All licenses
shall be signed by the members of the board and be at
tested by the president and secretary."

Sec. 1410/, Stats., provides:

"Any person who shall practice dentistry in this state,
without being annually registered or without being licensed
as herein provided, shall be punished by a fine of not less
than fifty dollars or more than one hundred dollars, or be
imprisoned for not less than sixty days or more than one
year or both for each and every offense."

Under your statement of facts, the man in question is
duly licensed to practice dentistry in this state. That
license has never been revoked. You will note that it is

expressly provided, in subsec. 4, sec. 1410/? of the statute
above quoted, that the license granted to a person named
therein gives him "the right to pursue the practice of dentis
try in all of its branches."

I am of the opinion that the man in question, being duly
licensed in this state, would not be guilty of violation of the
law for practicing dentistry, although he is not registered.
You will note that sec. 1410/, as above quoted, provides that
a person who practices dentistry in this state "without being
annually registered or without being licensed as herein pro
vided, shall be punished," etc. You will note, also, that the
words "without being annually registered," are connected
by "or," with the words "without being licensed as herein
provided." I do not believe that a person who has not been
registered annually but who has been duly licensed and
whose license is not revoked, can be convicted under this
provision of the statute. This is a criminal statute and it is
a cardinal canon of statutory construction that a penal
statute must be strictly construed against the state.
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You will note that those persons who were engaged in the
practice of dentistry on the 30th day of September, 1885,
are permitted to continue such practice without a license, if
they annually caused their names and place of business to
be registered by the board. (See subsec. 1, sec. 1410g,
supra.) I believe that sec. 1410/ should be construed as
providing a penalty for the persons who need not have a
license if they practice dentistry without being annually
registered. And it also provides the same penalty for those
persons who require a license if they do not have a license.

It is true that those who are licensed, upon examination
or otherwise, are also required to register annually, in like
manner as those who were in the business on the 30th day
of September, 1885. But you will note that in subsec. 2,
sec. 1410(7, it is expressly provided that if they fail to annually
register and if for 60 days after notice in writing sent by the
board, the person still neglects to register, the board may
revoke his license. The penalty then, for not registering, for
those who have licenses, is that the board may revoke their
licenses.

And, in view of the fact, as hereinbefore stated, that sub
sec. 4, sec. 1410/j, expressly provides that the holder of a
license is permitted to "have the right to pursue the practice
of dentistry in all of its branches," I am constrained to hold
that the person here in question cannot be prosecuted for
practicing dentistry unlaAvfully, simply because he has not
been registered; and I also believe that if the dentist in
question pays to the state dental board the fees for all the
years that he has failed to pay the same, the board should
then give him a certificate showing that he is registered.
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Taxation—Counlij Boards—County boards cannot cancel
tax certificates for irregularities not going to the groundwork
of the tax.

September 22, 1916.

Harlan B. Rogers,

District Attorney,
Portage, Wisconsin.

In your letter of September 19th you siilimit the following:

"By ch. 614, Laws of 1915, the statutes relating to the
rate of interest in the redemption of lands sold for taxes,
were amended, and provision was made therein to insert in
the form of certificate formerly used the words 'and the
rate of interest in case of redemption shall be ~ per cent
per annum.'
"The county board for Columbia county has taken no

action to raise the rate of interest on lands sold for taxes
from the statutoiy rate, and upon the sale of lands for taxes
this spring the county treasurer used the blank forms there
tofore issued to him by the tax commission, which did not
have the above amendment inserted therein.
"The validity of these tax certificates has been recently

questioned, and I have been requested to procure your
opinion as to whether the certificates issued without the
rate being specified, as provided by ch. 614, Laws of 1915, are
valid, or whether they must be turned back to the county
board and the property reassessed."

Sec. 1184, Stats., provides, among other things:

"No sale, certificate or conveyance shall be deemed
invalid within the meaning of this section by reason of any
mistake or irregularity in any of the tax proceedings not
affecting the groundwork of the tax; nor shall any county
be liable to pay or refund any moneys by reason of any such
mistake or irregularity."

The fact that the rate of interest was not set out in the
certificate could not, in any sense of the word, lie construed
as going to the groundwork of the tax.
Your attention is directed to an opinion rendered by me

November 24, 1915, to Mark Catlin, district attorney,
Appleton, Wisconsin, from which I quote the following:

"The law leaves to private parties the adjustment of
rights based on tax deeds and certificates whicli are invalid
for some reason not affecting the groundwork of the tax."
(Vol. IV, Op. Atty. Gen., p. 1007.)
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It is therefore my opinion that these certificates are valid
so far as the county is concerned.

Taxaiion—Y. M. C. A. buildings are exempt from taxation.
A convent for the residence of sisters teaching a parochial

school is exempt.
Columbian Hall and the St. Joscph'sIIall at Appleton are

also exempt.

September 23, 1916.
Wisconsin Tax Commission.

You have submitted to me for my consideration and
opinion a communication received from John Bottensek,
corporation counsel of the city of Appleton, in which he asks
whether certain property located in that city is exempt from
taxation. These various properties will be separately con
sidered and reference will be had thereto as each is taken up
in this opinion.
The first property which I will consider is the Y. M. C. A.

building. Judging from the evidence sulimitted to the board
of review of that city, the Y. M. C. A. building of Appleton
is quite typical of such buildings found in all parts of the
country. The building is owned by a corporation organized
under the laws of the state of Wisconsin and in the articles

of incorporation thereof it is stated:

"The object of this association shall be the improvement
of the spiritual, mental, social and physical condition of
young men."

I do not know whether this provision is to be found in the
articles of incorporation of all Y. M. C. A. societies, but I do
know that this identical provision was in the articles of
incorporation of many similar societies where their claims
for exemption from taxation have been taken to the courts
of last resort; and I think it is safe to say that these associa
tions, which so generally exist in the larger cities of this
country, have been organized for purposes expressed either
in identical, or language quite similar, to that above quoted.

Courts have quite generally held Y. M. C. A. associations
to be either religious, educational or benevolent institutions.



Opinions of the Attorney-General 717

or perhaps all combined. Y. M. C. A. v. Douglas County
83 N. W. (Neb.) 924; Commonwealth v. Y. M. C. A., 76 S. W.
(Ky.) 522; Cily of Auburn v. Y. M. C. A., 29 Atl. (Me.) 992;
Lillle f. Cily of Newburyport, 96 N. E. (Mass.) 1032; Common-
wcallh IK Lynchbury Y. M. C. A., SO S. E. (Va.) 589; Cily of
Philadelphia v. Women's Christian Assn., 17 All (Pa.) 475.

vSec. 1038, subd. (3), Stats., provides that the following
property shall be exempt from taxation:

"Personal property owned by any religious, scientific,
liLerary, educational or benevolent association, * * * used
exclusively for the purposes of such associationy and the real
properly necessary for the location and convenience of the
buildings of such association and embracing the same, not
exceeding ten acres; provided such real or personal property
is not leased or otherwise used for pecuniary profit."

I have no doubt that the Y. M. C. A. building at Appleton
falls within this provision of law, unless it can be said to be
used "for pecuniary profit." It is my opinion that an
institution, otheiwisc charitable or benevolent, does not lose
such character because, forsooth, some income results from
the operations conducted by it. The authorities are quite
numerous to the effect that if the fundamental purpose of
the institution is to promote or carry on religious, educational
or charitable work it does not lose its character by making
certain charges for services rendered or furnished by it, if,
as a mattei- of fact, such charges are not sufficient to carry on
the work of the institution without the aid of public dona
tions and such charges do not result in pecunian,^ profit to
the institution. Little v. City of Newtmryport, supra; Com
monwealth V. Lynchbury Y. M. C. A., supra; City of Phila
delphia V. Women's Christian Assn., supra; St. Joseph's
Hospital Assn. v. Ashland, 96 Wis. 636; Si. John's Military
Academy v. Edwards, 143 Wis. 551.

It appears from the evidence submitted to the board of
review that the third and fourth floors of the Y. M. C. A.

building in (luestion are almost exclusively devoted to rooms
or dormitories which are rented for prices ranging from $1.75
to Sl.OO per week and that a considerable income is derived
from this source. It very plainly appears, however, that the
income from this source is not at all sufncient to maintain

the institution, but that it is sustained, in great part, by
membership fees ranging from S2.00 per year, for boys be-
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twcen the ages of ten to tAvcIvc years, and $100 per year,
from what are called contribiitorj'' or sustaining members.

In the case of Commomvealih v. Lijnchburg Y. M.. C. A.,
supra, it appeared that the third and fourth stories of the
building claimed exempt were entirely occupied as dormi
tories or bedrooms which were leased or rented out to occu-

})ants at a monthly rental, in the aggregate, of about $5,000
per year, and that the iDroceeds of the same were applied
to the general purposes of the association. The question was,
of course, whether the renting of these rooms, furnishing as
it did, a rather substantial income, constituted a use of the
property for pecuniary profit, so as to remove the premises
from the exempt class. Upon this the court said:

"If the dominant purpose in the use made of these rooms
is to obtain revenue or profit, although it is to be applied
to the general objects of the association, it would render
the property liable to taxation. But if the use made of those
rooms has direct reference to the ])urposes for which the
association was incorporated, and tends immediately and
directly to promote those purposes, then its use is within the
provisions exempting the property from taxation, although
revenue or profit is derived therefrom as incident to such
use. * * *

"It cannot be said in this case that the dominant purpose
of the managers of the Lynchburg association, in the occu
pation and the use made of its building, the third and fourth
stories as well as the basement and other stories, w^as not
to accomplish, and did not tend directly and immediately
to accomplish, the object for which the association was
incorporated and existed. Some of the objects of the asso
ciation, as stated in the facts found by the trial court, were:
"The improvement of the spiritual, mental, social, and

})hysical condition of young men and boys, and to this end
it maintains the building (which it is now sought to tax)
on Church street, between tenth and eleventh streets in
the city of Lynchburg, which is in charge of a secretary and
corps of assistants, who, together with the necessary janitors
ancl other employes are employed and paid by the associa
tion. The secretary and his assistants seek out young men
and boys and endeavor to bring them under moral and
religious inlluences, to secure their attendance at some place
of worship, to introduce them to the members and privileges
of the association, to aid them in selecting suitable boarding
houses and employment, and by every possible means
surround them with Christian inlluences. The association
maintains a library and reading room, Avhere good books.
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the daily papers, and a large number of magazines arc at
the disposal of the members. During the week Bible classes
arc taught in this building; large numbers of men being
gathered in these classes, who engage in the regular and
systematic study of the Bible. The association maintains a
regular night school, where certain nights in each week
reading, writing, arithmetic, penmanship, bookkeeping and
other common school branches are taught to such young men
and boys as are employed during the day.'
"Manifestly, a member of the association who was a

lodger or inmate of the building would be in a better situa
tion to take advantage of the privileges offered by the asso
ciation, and more likely to take advantage of them, other
things being equal, than a member who lodged elsewhere."

The building was held to be exempt.
The question of whether a Y. M. C. A. building was exempt

was involved in the case of Liltk v. Newburyporl, supra.
It appeared that the association carried on considerable
educational work in which small fees were charged to pay
for the hire of the teachers, the deficit being made up by the
association. The court held that the revenue thus received
did not deprive the association of its charitable or benevo
lent character.

In the city of Philadelphia v. Women's Christian Association,
supra, it appears that the association interested themselves
in poor, worthy young women, rendered them assistance in
the matter of securing work and furnishing them board
during seasons when they were out of work at a much reduced
cost. They carried on, in fact, a rather extensive boarding
house. In one year they furnished 150,345 meals, of which
3,(500 were free. During the year their total receipts from
the cafe were S15,155.06, while the actual expenses were
317,797.01 leaving a deficit of 32,541.95, which was made up
by contributions from the public. In discussing the question
of whether this circumstance stripped the institution of its
charitable or benevolent character, the court said:

"If it is an institution devoted to charity by the very
fundamental law of its existence,—is its character as such
destroyed, if to some extent its revenues are derived from
the recipients of its bounty? As an illustration, suppose an
organization is formed for the sole purpose of supplying
cheap fuel to the poor; that such object appears by its
charter, and that in pursuance thereof it furnishes coal to
the poor at one-half the rates usually charged therefor, and
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that the balance of the price thereof, or the loss occasioned
by such sales, together wilh all the other expenses of the
association, arc made up by contributions from the members
and general public; that all the lime and labor of the members
are given gratuitously,—can any one doubt that such an
institution would be a purely public charity, 'founded,
endowed and maintained by public or piivate charity?'
This association is precisely such an institution. It has
no element of gain connected with it. The charge for meals
and lodging is not more than one-half of what would be
charged for similar accommodations elsewhere. Itmay there
fore be said to be maintained by charity; it could never have
been organized except by charity; it could not be continued
for a year without charity."

It was by the same course of reasoning that our own court
held that the St. Joseph's Hospital and the St. John's Military
Academy were not institutions conducted for pecuniary
profit.

It is my opinion that the Y. M. C. A. building is exempt
from taxation.

I will next consider the property referred to in the letter
of corporation counsel as St. Joseph's Hall. This hall is
located on lots 1, 2 and J, block 8, of the Appleton plat.
It is constructed and is owned by the St. Joseph's congre
gation, a Catholic religious society. The general plan,
equipment and purpose of this building is not greatly dilTer-
ent from that of the Y. M. C. A. building. Like the Y. M.
C. A. building, it has a gymnasium, bowling alley, billiard
tables and shower baths. They have club rooms for the
young men and for the young women, rooms were lectures
and religious instructions are given, a library, in which there
are now about twenty or thirty books, and where periodicals
are kept for the use of the young people. About three or
four lectures a month are given on religious, social and
economic topics by some of the priests of the society, as well
as others. They have rehearsals there for music and the
boys' choir. Educational films are displayed in the lecture
rooms for the benefit of the children, who write essays on
them afterwards.

In his testimony before the board of review. Father Wirth,
who is at the head of the congregation, said of the building;

*Tt is not there for the purpose of making money. If I
cover expenses I am satisfied. I have two or three thousand
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dollars' debt now on the place on accounl of subscriptions
not being paid up. It is there for the purpose of keeping
the young people together. There is no membership, only
that connected with the church. It is part of St. Joseph's
congregation, and, as such, it is being used by the memners
of the congregation as a place to do business appertaining
to their societies, and for innocent amusements, by way of
playing cards and the assembling together of the children.
It is also used for singing and instructions. I give them
educational films and they write essays on them. Of course,
when I want to talk to all of them I bring them in there as
it would take too long a time to go through the fourteen
rooms and say the same thing over evciy time."

While there probably is nothing benevolent or charitable
about the uses or purposes to which this hall is devoted, it is
cjuite plain tomymind that it is devoted to both religious and
educational work. It is, of course, devoted to some extent
to amusement purposes, such as the playing of cards and the
giving of occasional plays in the lecture rooms, but such
indulgences are for the purpose of making the place attrac
tive to the young people of the congregation, thus bringing
them under the moral, uplifting and religious influences
there maintained. It is owned by a religious congregation
as much as they own the church property. It is used as an
adjunct to the church and is maintained for the purpose
of keeping the younger members of the congregation together
and under wholesome influences and surroundings. On the
whole, it would seem to afford to the young men of the con
gregation a meeting place of the same wholesome nature
characteristic of the Y. M. C. A. building.

It may be argued that it is not exempt, under the section
of the statutes quoted in the opening of this opinion, because
it is not devoted exclusively to religious or educational
purposes, it appearing that it is used as well for amusement
purposes. It will be noted, however, that the statute in

question requires only the personal property of a religious
or educational association to be used exclusively for the
purposes of such association. This is not required of the
real property of the association. The statute exempts "the
real property necessary for the location and convenience of
the buildings of such association and embracing the same
not exceeding ten acres; provided such real or personal prop
erty is not leased or otherwise used for pecuniary profit."
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In order to conslitute the exemption, we must find only that
the real property claimed to be exempt is necessary for the
buildings of a religious or educational society and that it is
not leased or otherwise used for pecuniary profit.

It is my opinion that the situation meets these require
ments of the statute and that the building under considera
tion is also exempt.
The next piece of property about which tlic corporation

counsel has some question is tlic Columbian Mall, owned by
a corporation named the Columbian Literary Association.
This association is incorporated under the laws of the state
of Wisconsin, and it is stated in its articles of incorporation:

"The said corporation is organized for scientific, benevo
lent and literary purposes."

The building consists of an auditorium, a reading room, a
smoking room, a chemical and physical laboratory, three
bathrooms, a large classroom, a billiard room, a kitchen
and a small adjunct to the classroom, which is used in case
the classroom is too small to hold every one. In the base
ment is a bowling alley, a boiler room and a gymnasium. In
the beginning they charged S6 a year for adults and S3 a year
for ladies and juniors, but, for many years, any one of good
moral standing had the rights of the hall without dues. There
is now no one who pays dues. The membership is not
limited to members of the association. It is there for the
young men and others of good, clean moral standing. The
gymnasium is used by the young men belonging to the parish
and others who desire to come there, provided they are of
good moral character. The first floor is used exclusively
for school purposes. They accommodate the 8lh grade and
one-half of the 7th grade of the parochial school on that
floor. There are about 40 or 50 pupils in the 8Lh grade and
from 25 to 30 in the 7th grade who make use of the building—
one teacher for the 8th grade and one for the 7th grade, as
well as the music teacher, who uses the building every day.
The laboratory is used in connection with the school work.
On the second floor is the auditorium and stage. They have
their school entertainments and closing exercises in that
room, also occasional lectures; and, a couple of times a year,
social hops for the young people. The building is maintained
exclusively out of the revenues of St, Mary's parish. They
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do not take in $300 a year. The money taken from the
billiard Lal)le is just about enough to keep the cloth in repair
and other things in connection with it. They have a couple
of public entertainments for the children that net about
$150.00 a year. The parish has stood back of it all the time.

It is my opinion that this building is in much the same
class with the buildings already considered, and the same
considerations which hold those two buildings to be exempt
demand a similar ruling with reference to the Columbian
Ilall.

The fourth and last piece of property to which the cor
poration counsel calls attention is the so-called convent
property owned by St. Mary's congregation. It appears
that lots 4, 5 and 6 of block 40, Grand Chute plat, in the
city of Appleton, are occupied by the St. Mary's school and
playgrounds, and that next west therefrom, and adjoining
the same, lies lot 3 of block 40, which has a building in the
form of a dwelling house thereon. The building is used as a
residence for the sisters or teachers of the parochial school.
On the first floor are a large public reception room or parlor,
three music rooms, a kitchen, a dining room and a pantry
connected with it. On the second floor there is a large
chapel, used for the religious exercises of the sisters, a study
room where they-prepare the school work, one large dormi
tory, one little room called a bedroom, used in case a sister
is sick and is isolated from the others. The large dormitory
is used as a common sleeping room by the sisters. The
three music rooms on the first floor are used for instrumental

musical instruction regularly and occasionally for instruc
tion in vocal music.

This is without doubt a religious or educational associa
tion. The statute exempts the personal property owned by
it used exclusively for the purposes of the association. It
also exempts the real property necessary for the location
and convenience of the buildings of such association and
embracing the same not exceeding ten acres. If lot 3 in
block.40 of Grand Chute plat is necessary for the location
and convenience of the buildings of this association, then it
would seem to be exempt under the provisions of the statute.

This question has been frequently before the courts,
and I think it has been held, without exception, that prop-
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erty of this nature is exempt under statutes similar to ours.
Thus, in Minnesota, the statute provided:

"All public sclioolhouses, academies, colleges, univer
sities and seminaries of learning, with the books and fur
nishings therein, and the grounds attached to such buildings,
necessary for their proper occupancy, use, and enjoyment,
and not leased with a view to profit should be exempt."

Under this statute it was held that several houses erected

on the same tract with the college, and occupied rent free
by the professors, were exempt. Ramsey County v. McAlasler
College, 51 Minn. 437.
The statute of Iowa exempts:

"All public libraries, grounds and buildings of literary,
scientific, benevolent, agricultural and religious institutions
and societies, devoted solely to the appropriate objects of
these institutions, not exceeding 640 acres in extent and not
leased or otherwise used with a view to pecuniary profit."

Under this statute it was held that the dwellings of pro
fessors on the grounds of literaiy institutions, and of clergy
men, owned by religious societies, exclusively so used, and
producing no income, are appropriate to the objects of these
institutions and societies and exempt from taxation. Trus
tees of Griswold College v. Slate, 46 Iowa, 275.
In Church of St. Alonica v. Mayor, 55 N. Y. Sup. Ct. Rep.

160, the question was whether a parochial school building,
the top floor of which was occupied as residential quarters
by the teachers, was exempt. The court said:

"The building had, prior to 1882, been fitted up for school
purposes, and during the whole of that year it was in use
in a school. Everj' floor was in actual use for the purpose of
furnishing instruction to pupils, free of charge, except that
the top floor was occupied and used by some sisters of the
church as a residence. But as the sisters thus residing there
had the immediate management of the school, and resided
on the premises only on that account, and as their residence
did not constitute a source of revenue or profit to the plain
tiff, the top floor may be fairly said to have been as much
devoted to a school purpose as the other floors were."

By a parity of reasoning it may just as well be said that a
separate building in close proximity to the schoolhouse and
on the same grounds therewith is as much devoted to school
purposes as is the main school building.
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The syllabus to Northampton County v. Lafayette College,
5 Pa. Co. Ct. Rep. 407, is as follows:

"The dwellings provided for a college for the use of a
president and professors, and the dwellings of the college
gardener, of the secretary to the president, all being in one
general enclosure with the other real estate of the college,
are exempted from taxation under a statute exempting
colleges with the grounds annexed thereto and necessary for
the occupancy and enjoyment of the same. That the occu
pancy of the buildings is a.part consideration for services
performed will not subject them to taxation."

Under the laws of Massachusetts the personal property
of literary, benevolent, charitable and scientific institutions
and temperance societies incorporated within this common
wealth, and the real estate belonging to such institutions

occupied by them or their ollicers, for the purposes for which
they are incorporated, is exempt; also dormitories and
dining halls used by the students of a college. President v.
Assessors, 175 Mass. 145.

It is believed that these cases are in point here because
of the holding that buildings for the housing of teachers
and professors of an educational institution, as well as dor
mitories for the students, arc entirely appropriate to the
objects and purposes of such institutions, and that the occu
pancy thereof by such teachers, professors and others docs
not constitute a leasing or other use thereof for pecuniary
profit.
Under these decisions it seems to me that the convent

property, so-called, would be exempt from taxation even
though our statute required, as in the case of personal
property, that the real property of these associations should
be used exclusively for the purposes of such associations.
My conclusion is, that all of the property referred to in

the letter of the corporation counsel of the city of Appleton
is exempt from taxation under the laws of this state.
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Automobiles—Jitneys—Jitney law does not apply to per
sons hauling passengers to and from fairgrounds.

September 25, 1916.

Louis J. Fellenz,
District Attorney,

Fond du Lac, Wisconsin.

In your letter of September 25th you submit the following:

"From time to time I have had frequent complaints
come to my office in reference to the operation of autos on
tlie streets under circumstances as follows:
"When our county fair was in progress a great number

of autos picked up passengers along many of the streets
of our city, took them out to the fairgrounds and also took
passengers at the fairgrounds and took them to various
parts of the city, unloading the passengers at any place
they requested. None of the operators of these cars were
under bond as required by sec. 1797-62, etc.
"Under these facts would you consider that they were

violating the section referred to or would the operation of
a car in this manner be considered similar to taxi seivice?"

The provision applicable hereto is sec. 1797-62, ct seq:

"Every person, firm or corporation, operating any motor
vehicle along and upon any public street or highway for
the carriage of passengers for hire, and affording means of
local, street or highway transportation similar to thai afforded
by street railways, by indiscriminately accepting and dis
charging such persons as may offer themselves for transpor
tation along the course on which such vehicle is operated or
may be running. * *

■^'our attention is directed to an opinion rendered you
under date of August 27, 1915, from which I quote the
following:

"As will be observed, the law applies only to those who
are aQ'ording a means of local, street or highway transportation
similar to that affordedbysLreetrailwaysbyindiscriminateiy
accepting and discharging such persons as may offer them
selves for transportation along the course on which such
vehicle is operating or may be run.

"This law does not apply to persons who, under special
contract, convey persons from place to place, their route
depending upon the desire of the passengers carried. * ♦ *.
Compliance with this law is not required by those who
furnish a livery service as distinguished from the so-called
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jitney bus, which picks up passengers indiscriminately
along a certain route and provides transportation service
similar to that afforded by street railway companies."
(Vol. IV, Op. Atty. Gen., p. 710.)

In an opinion rendered to C. J. Smith, district attorney,
Viroqua, under date of October 14,1915,1 held that a person
running an automobile between Viroqua and Viola, a dis
tance of 15 miles, making trips according to a regular sched
ule daily, leaving each terminus at a certain hour and having
a fixed price for passengers, docs not come under the jitney
law, for the reason that the person does not indiscriminately
accept and discharge passengers along the way and the
service rendered, therefore, is not similar to thai afforded bij
street railwaijs. (Vol. IV, Op. Atty. Gen., p. 876.)
In an opinion rendered M. R. Munson, district attorney,

Prairie du Chien, under date of April 26, 1916,"^ I held that
an auto bus making all trains, taking passengers and bag
gage from one depot to another, or to any part of the city,
the route traveled depending upon the destination of passen
gers picked up at the depot, is not affording transportation
service similar la thai afforded by street railways, and con
sequently is not required to comply with the provision of the
so-called jitney law.

It is my opinion that the law in question does not cover,
and was not designed to include, persons who travel about
the city in an automobile picking up passengers to haul to
the fairgrounds and taking passengers from the fairgrounds
to various parts of the city, the route depending upon the
destination of the passengers, for the reason that it is not
affording transportation service similar to that afforded by
street railways by indiscriminately accepting and discharging
such persons as may offer themselves for transportation
along the course on which such vehicle is operated or may be
running.

• Page 332 of this volume.

. "r ' •

'  L- .4.^ KM..
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Public Heallh—OplQinetry—Licenses—Under sec. 1435/-5
it must appear that an optometrist has passed an examina
tion and practiced two years in a sister state.
To pass an examination in one state and practice for two

years in another does not satisfy the requirements of the
statute.

September 25, 1916.
Hon. C. D. Waugh, Secretary,

Wisconsin Board of Examiners in Optometry,
Milwaukee, Wisconsin.

With your communication of September 18th you enclose
correspondence between yourself and attorneys Bagley and
Reed, representing Robert Pozzie of the city of Madison,
who desires to practice optometry in Wisconsin. You inquire
whether you can legally grant to Mr. Pozzie a certificate to
practice optometry in this state.

It appears from the correspondence that Mr. Pozzie is a
graduate of the McCormick Optical College of Chicago,
receiving his diploma in the year 1900, and that he is pre
pared to present it to your board; that the diploma admitted
Mr. Pozzie to practice in the state of Illinois; that he prac
ticed there and iri the state of Wisconsin for several years
thereafter and during tlie last five years has practiced in
Michigan and Illinois.
To admit a person to practice optometry in this state

without an examination the authority must be derived from
subsec. 6, sec. 1435/-5, which reads as follows:

"Any person who has been admitted to practice optometry
in any other state may be permitted to practice optometry
in this state, in the discretion of the board, upon the pay
ment of a registration fee often dollars and production of a
certificate showing that he has passed an examination in
such other state, and has actually practiced optometiy
therein for a term of two years."

It does not appear that Mr. Pozzie has practiced optom
etry in the state of Illinois for two years, but it does appear
that he practiced optometry in the state of Michigan for a
period of five years. Had he practiced optometiy for two
years in Illinois, the question would then present itself
whether he had passed the necessary examination in said
state.



Opinions of the Attorney-Genehal 729

You will note LhaL if Lhc party has been permitted to
practice in another state that, in addition to paying a regis
tration fee of ten dollars, he is required to produce a certifi
cate which shows two things: first, that he has passed an
examination in such other state, that is, the state in which
he has practiced; and, second, that he has practiced optom-
etry therein for the term of two years.
The party in question is not able to produce such a cer

tificate. The certificate could show that he practiced two
years in the stale of Alichigan but it would not show that
he has passed the examination required under the Michigan
law. 'He cannot produce a certificate from Illinois showing
that he has practiced two years in that slate.
I am therefore constrained to hold that Mr. Pozzic cannot

qualify under subsec. 6, sec. l'135/-5, and it will be necessary
for him to take the regular examination.

Elections—Bridges and Highways—A special town meeting
.for the purpose of voting money on bonds for highways may
be held on the day of the general election.

September 26, 1916.
State Highway Commission.

You have requested to be advised whether it is lawful
on the day of the general election, to liold a special town
meeting, for the purpose of acting upon the question of
appropriating money or voting lionds for highway purposes.

Sec. 7.06, Stats., is the only provision which in any way
limits the time upon which a sipccial election or town meeting
can be held, and that section docs not forbid a special election
upon the day in question. In a letter, dated September
14, 1916, to Thomas M. Priestly, Esq., it was said, referring
to that section:

"That section says, 'No special election shall be held
within sixty days next preceding a general election.' A
special election held on the same day as the general election
does not precede the general election; the two elections are
held simultaneously. The prohibition is against the special
election within sixty days immediately he/ore the day of the
general election."
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You are advised that special iown niccLings may be held
on the day of the general eleclion conducted by one and the
same set of election ofTicers.

Elections—Voting Inj Mail—One who desires to vote by
mail must make application to the officer who prints the
ballots.

September 27, 1916.
T. P. Abel,

District Attorney,
Sparta, Wisconsin.

By letter of September 26, 1916, you submit this question;

"To enable an elector to vote by mail at the general elec
tion, which clerk must he apply to and which clerk (county,
city, village or town) should mail or deliver a ballot to the
elector?"

The application for a ballot for absent voting at the general
election must be made to the county clerk. It must be made
to the officer who attends to the printing of the ballots, to
the person who can respond to the application. No person
other than the county clerk has access to the ballots or can
mail or deliver one to an elector outside the polling place.
The law is so stated in the syllabus to the opinion given

to the secretary of the governor under date of July 26, 1916.*
This precise point was not involved or discussed in that
opinion; it was rather assumed. But the statutes leave no
way of escape from the conclusion just announced.

"It shall be the duty of each county clerk to provide
printed ballots for every election of public officers to be
voted for in his county. * * *. Ballots not provided by
the county clerk shall not be cast or counted in any election.
* * *. Ballots shall be printed and in possession of the
county clerk at least four days before any judicial or general
election and subject to inspection by the candidates and
their agents." (Sec. 6.25.)
"Each county clerk shall send the ballots * * * to the

proper town, village and city clerks in his county, so as
to be received by them at least twelve hours previous to the
opening of the polls on the day of election, in separate sealed

'Page .5010 tb'aTolunie.
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packages with marks on the oiUsidc of each clearly designat
ing the polling place for which it is intended and the number
of ballots of each kind enclosed. Each town, village and
city clerk sliall send to the proper boards of inspectors * ♦ *
the unbroken packages of ballots so received by him from the
county clerk." (Sec. 6.29.)

It is perfectly apparent that no opportunity is given the
local clerks to obtain the possession of a single official ballot.
The county clerk is the one who handles the ballots and can
distribute them for the general election. On the other hand
the local clerks attend to the printing of the ballots for local
elections. Hence, for a city or town election the application
would have to be made to the local clerk. This is in harmony
with all of the provisions of statute on the subject and ex
plains the reason for repeating in the statute for absent
voting the names of the several kinds of clerks to whom
application might be made. The statute does not leave it to
the choice of the elector to which clerk he shall make his
application. He makes it to the county clerk for a general
election and to a local clerk for a local election "as the case

may be."
An elector who desires to vote by mail may

"* * * make an application to the county clerk of such
county or the clerk of the city, village or town, as the case
may he, for an official ballot." (11.55.)

The application must be on a blank

* * furnished by the county clerk or the clerk of the
city, village or town, as the case may be, in which the ap
plicant is an elector." (11.56.)

■ "Not more than ten nor less than three days prior to such
election the county, city, village or town clerk, as the case
may he, shall mail to the applicant * * * an official ballot."
(11.57.)

It is to be observed here that the county clerk cannot
deliver the ballots to the local 'clerk more than three days
before the election, and he is not required to do so more than
twelve hours before the election.

. This indicates very pointedly which clerk must mail the
ballot for a general election.

"The county, city, village or town clerk, as the case may
be, shall enclose such ballot * * * in an envelope unsealed
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* * * which envelope shall bear * * * the name, official title
and postoffice address of such county, city, villaee or town
clerk." (11.58.)

"Said envelope shall be mailed by such voter * * * to the
officer issuing the ballot." (11.59.)

"Upon receipt of such absent voter's ballot the county,
city, village or town clerk; as the case maij be, shall forth-
w-'ilh enclose the same unopened together with the applica
tion made by said absent voter in a larger or carrier envelope
which shall be securely sealed and endorsed * * *." (11.GO.)

"In case an absent voter's ballot is received by the county,
city, village or town clerk, as (he case may he, prior to the
delivery of the oflicial ballots to inspectors of election in the
precinct in which such elector resides such ballot, envelope
and application, scaled in the carrier envelope, shall be
enclosed in such package and therewith delivered to tiie
inspectors of election of such precinct. In case the official
ballots for such precinct have been delivered to the inspectors
of election at the lime of the receipt by the county, city,
village or town clerk of such absent voter's ballot such
official shall immediately * * * mail the same, postage
prepaid, to such inspectors of election or, if more convenient,
such county, city, village or town clerk may deliver such
absent voter's ballot to the inspectors of election in person
or by duly deputized agent * * * provided tiiat such delivery
of ballots by person shall be made without expense to the
county, city, village or town, as the case may be." (11.61.)

From first to last the scheme or plan is consistent and plain.
It leaves nothing to be supplied.

Public Lands—Beds of Lakes—^The state has no pro
prietary interest in the beds of lakes and cannot sell the
same even though they have dried up.

September 27, 1916.
State Conservation Commission.

Your letter of recent date, transmitting a copy of one
received by you from Umbreit, Mahon & Jenner, has been
received. Their letter stales:

"Wind Lake in Waukesha county was drained 20 or 25
years ago. In conse(|ucnce much of the land that was form
erly under water is now dry and two (piestions arise:
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First—Is it not a fact that the land appearing in con
sequence of drainage belongs to the state of Wisconsin?
Second—If such is the case, how can this land be purchased

from the state?"

Their letter further states that they are ready to furnish
an accurate description of this land if it docs not belong to
the riparian owners at the time of drainage and can be pur
chased from the state.

You are advised that although the title to this land may be
-in the state that fact does not place the lands in the cl.ass of

public lands subject to sale. If it is possible for the state to
divest itself of such title as it may have to this land there is
no officer or board that can act in behalf of the state, and

legislation would be necessary to that end. The attempt
which was made by ch. 202, Laws of 1891, to convey such
title seems to have failed. Priewe v. Wis. St. Land Imp. Co.,
93 Wis. 534.

It is well established, by numerous decisions of our su
preme court, that the riparian owner upon meandered lakes
and ponds takes title only to the shore and that the title
to the bed of the lake is vested in the state, in its sovereign
capacity, in trust for the benefit of the public.

It is also the settled law of this state that the riparian
owner takes title to land formed by gradual and imper
ceptible accretion and reliction, that is, by either the gradual
filling in of shoal water or the gradual withdrawal of such
waters, resulting in new made lands.

It is also settled that where the bed of a lake suddenly
becomes land, by either natural or artificial means, tlie
riparian owner as such does not take title thereto. Boor-
man V. Sunnuchs, 42 Wis. 233; Dietrich v. Northwestern
Railway, 42 Wis. 248; Menomonie River Lbr. Co. v. Seidl,
149 Wis. 316; Priewe_v. Wisconsin State Land Improvement
Co., 93 Wis. 534; Priewe v. Wisconsin State Land Improvement
Co., 103 Wis. 537; McLennan v. Prentice, 87 Wis. 427; Pc-
waukee v. Savoy, 103 Wis. 271; Mendota Club v. Anderson,
101 Wis. 479; Johnson v. Eimerman, 140 Wis. 327; Smith v.
Youmans, 96 Wis. 103; Diana Shooting Club v. Lamoreaux,
114 Wis. 44; In re Dancy Drainage Dist., 129 Wis. 129;
In re Horicon Drainage Dist., 136 Wis. 227.
The Priewe case grew out of projects to drain said Wind

Lake and Muskego Lake, the two lakes forming part of
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the same drainage system and the former being in Racine
county and the latter in Waukesha. By ch. 202, Laws of
1891, the legislature sought to convey to Reynolds and his
assigns the bed of these two lakes in consideration of their
draining the same. Under a former drainage statute Mus-
kego Lake had been partially drained. The plaintiff was a
riparian owner on that lake and he brought action to re
strain the further drainage. The court declared the act of
1891 unconstitutional and did not pass upon the validity
of the earlier act. Speaking of the bed of these lakes the court
said: '

"The right which the state holds in these lands is in virtue
of its sovereignty, and in trust for the public purposes of
navigation and fishing. The state has no proprietanj interest
in them and cannot abdicate its trust in relation to them,
and while it may make a grant of them for public purposes,
it may not make an irrepealable one; and any attempted
grant of the kind would be held, if not absolutely void on
its face, as subject to revocation." (pp. 550-1.)

In the second Priewe case (103 Wis. 537, 549) the court
said: •'

"Leaving out of view the pretense that the drainage of
the lake was for the purpose of promoting public health,
not a shadow of legal authority exists to justify the acts
complained of. The legislature has no more authority to
emancipate itself from the obligation resting upon it which
was assumed at the commencement of its statehood, to
preserve for the benefit of all the people forever the enjoy
ment of the navigable waters within its boundaries, than it
has to donate the school fund or the state capitol to a private
purpose."

Pewaukee v. Savoy, 103 Wis. 271, involved the title to
land which was submerged by the artificial raising of waters
in Pewaukee Lake, and the maintenance of said artificial
condition for more than twenty years. The court held that
the artificial condition became the fixed one and that the

submerged lands partook in every respect of the character
istics of the bed of natural lakes. Upon the character of
the state's title to such lands the court said:

"It is the settled law that submerged lands of lakes within
the boundaries of the state belong to the state in trust for
public use substantially the same as submerged lands under
navigable waters at common law. Upon the admission of
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the slate into the union the title to such lands by operation
of law vested in it in trust to preserve to the people of the
state forever the common rights of fishing and navigation
and such other rights as are incident to public waters at
common law, which trusteeship is inviolable, the state
being powerless to change the situation by in any way
abdicating its trust." (p. 274.)

Mendota Club v. Anderson, 101 Wis. 479, involved the
title to land submerged by permanent raising of Lake
Mendota. The court held that a tax deed of the submerged
land was void and that the public had the same right to
navigating waters above said lands that it had to navigate
the other parts of the lake.
Johnson v. Eimcrman, 140 Wis. 327, decided that a drain

age district had no right to remove the dam at Marshall and
destroy the mill pond which, by long existence, had become
navigable public water. The pond covers about 150 acres.
The Horicon Drainage District case and the Dancy Drain

age District case also held that, under the drainage act,
navigable bodies of water could not be destroyed or inter
fered with. These cases also raise but do not decide the

question of whether the state legislature could empower a
drainage district to destroy such waters.
In the Seidl case, 149 Wis. 316, it appeared that the plain

tiff in dredging a channel had created an embankment in
shallow water that arose above the water, and that the
shoal water between this embankment and the shore had

become filled by artificial means and otherwise. The action
was for ejectment from this embankment, the plaintiff re
lying for its title upon its riparian rights. The court held:

"No title could be acquired by such acts. The title still
remained in the state." (p. 320.)
"The plaintiff acquired no title to the embankment in

dispute by acci-clion, reliction or otherwise. It was land
raised in the bed below low water mark the title to which was
in the state and never became the land of the plaintiff.
"It is well settled that if the land in question were an

island which arose from the water and afterwards became
connected with the plaintiff's land by dry land it would not
become a part of the plaintiff's land." (p. 322.)

Boorman v. Sunnuchs, 42 Wis. 233, involved the title to
the bed of a small lake or pond about a mile northeast of
Sun Prairie. It was held that the riparian owner's right or
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title to the bed of this pond depended upon whether the
waters receded perceptibly or imperceptibly. The court said:

"The exigencies of the case do not require us to determine
whether the United States or the state of Wisconsin is the
owner of that portion of the bed of the pond to which the
plaintiff may fail to establish title. The question is an in
teresting one and not free from difTiculty." (p. 216.)

In Dietrich v. Railway Company, 42 Wis. 248, plaintiff, a
riparian owner, erected a breakwater parallel with and at a
distance of eighty-five feet from his shore, and filled the inter
vening space. The breakwater was built in about five feet
of water. The defendant company located its road across
this fill and the action was for damages on account of such
location. It was held that plaintiff had no title to said
strip. The opinion is by Chief Justice Ryan and the law is
stated by him in five propositions found at pp. 261-63.

It may well be doubted, in view of these decisions, that
the state has any title which it can convey; and it may also
be doubted whether it acted within its rights when it au
thorized the drainage or destruction of this natural navi
gable lake. Certainly it could not be authorized except in
the interest of the public. Mere advantage to private
parties would not warrant such action.
Presumably the riparian owners are in possession of the

drained area. If so they have at least as good a right to
such possession as any other private party can have. The
court has held that those who drained this lake acquired
no title or right to this land; and that riparian owners might
insist upon the lake being restored.

It appeared in the Priewc case that the drainage, under
the act of 1887, reclaimed a strip 100 feet wide along his
shore and embracing several acres. The opinion of the court
does not state how he got title to this strip, if he got it, or
what sort of title he acquired, or ])y wliat rule or principle
of law he continued to be a riparian owner. So it is not very
plain just what arc the rights of the former riparian owners
to the drained area, but they are certainly superior to those
of everyone save the state. What may be the effect of
these riparian owners resting upon their rights I am not
prepared to say. These lights may have thereby been lost.
If so it seems reasonable that the owners, in return therefor,
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are entitled to compensation in the form of title to the re
claimed land.

You are advised to inform your inquirers that these lands
are not for sale by the state.

Elections—Voting by Mail—Application for ballot must
be made to officer or officers who print the ballots.

September 28, 1916.
WiNFRED C. ZaBEL,

District Attorney,
Milwaukee, Wisconsin.

Your letter of September 1, 1916, relative to voting by
mail, was not received in time to permit an answer to be
made before the primary election day.
The question reduced to its simplest form is this: to what

officer must application be made for a ballot to be voted by
mail?

The opposing views in this matter are stated thus in your
letter:

"It is contended by the county election commission
that the provision of sec. 11.56, relating to applications to
be made in person to town, city and village clerks, relate
only to municipal elections and that application must be
made to the county election commission (county clerk)
for ballots for the September primaiy and for the general
election. This contention is made in view of sec. 5.11, which
makes it the duty of the county election commission to pre
pare the ballot for such elections, and sec. 6.29, which gives
the county election commission up to twelve hours before
the election to deliver the ballots to the proper town, city
and village officers. It is pointed out that if the ballots are
not delivered prior to twelve hours before the election, the
city election commission (city clerk) would be precluded
from receiving applications under sec. 11.55, limiting the
time for receiving same to three days before the election.
The contention that applications must be made, at the Sep
tember primary and the general election, to the county
election commission, it is claimed is further supported by
the provisions of sec. 6.29, providing for the delivery of the
ballots by the county commission to the town, city and
village clerks, 'in separate scaled packages with marks on
the outside of each clearly designating the polling place for

10—24
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which it is intended and the number of ballots of each kind
enclosed,' and the further provision in said section, which
provides that 'each town, village and city clerk shall send to
the proper board of inspectors in his town, village or city,
before the day of election the unbroken packages of ballots
so received by him from the county clerk.'
"It is contended on the part of the city election commis

sion that in view of the fact that the ballots for the city of
Milwaukee are now in the legal custody of the city election
commission, and that the applications have been made in
person to it by voters intending to be absent, and that such
voters would otherwise be deprived of their votes, that the
city election commission, therefore, has the right to forward
such ballots. It is further pointed out that depriving town,
village and city clerks of'the right to receive applications for
ballots at primary and general elections would render it
very difficult, if not impossible, for persons living outside of
the county scat to take advantage of the ab.sent voting law."

The contention of the county election commission is
admirably stated by you and seems to me to be the sound
one.

The law seeks to guard closely the ofiicial ballots. No
chance is left for getting them into nonofficial hands except
for the purpose of being voted and then the ballot must be
either voted or returned to the election officers. The phrase
"as the case may be," which appears in sees. 11.55, 11.50,
11.58, 11.60 and 11.01, means that in case the county clerk
prints the ballots the application is to be made to him, and
in case the town, village or city clerk prints them the appli
cation must be made to the local clerk. In other words,

for local elections the ballots for absent voting are to be
sent out by and returned to the municipal clerk, and for
other elections to be sent out or delivered by the county
clerk and returned to him. The officer who prints the bal
lots is the only one under the law who has access to them
until they are opened at the polling place. He seals them
and the law commands that they shall remain sealed until
opened by the election inspectors at the various polling
places. Those officers receipt for the packages and for a
specific number of ballots in each package.
The opposite view requires a disregard of the various

checks upon the handling of the official ballots and violates
plain commands of statute.
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Elections—Voiirig Machines—Voting machines cannot
be used at presidential elections unless they are so construct
ed as to permit the voter to vote for the presidential electors,
the official ballot and referendum questions separately.

September 29, 1916.
L. J. Fellenz,

District Attorney,
Fond du Lac, Wisconsin.

Your letter of September 27, 1916, calls attention to an
opinion of this department given October 15, 1912, published
in Vol. 1, Op. Atty. Gen., p. 247, and that there appears to
be a conflict between that opinion and the one recently given
to you regarding the use of voting machines.* There is
a direct conflict between those two opinions but the opinion
of October 15, 1912, is also at outs with one given May 25,
1912, to the district attorney of Milwaukee county, and
published in 1912 Biennial Report of the Attorney General,
p. 399.

Thus you will see that my opinion did not create the con
flict. It existed in 1912.

Furthermore, since those opinions were rendered, the
legislature has made a change in the law, which unmis
takably indicates that voting machines are to be used for
all the voting of the precinct or not used at all. Sec. 7, ch.
386, Laws of 1915, amended sec. 11.06, Stats., by adding
thereto the following:

"(3) At any election or primary, when voting machines
arc used, the services of ballot clerks shall be dispensed with
at such primary and election days in the election districts
where voting machines are used."

Should it be assumed that the legislature in making this
amendment, was aware of the two opinions which had been
given in 1912 on this subject, it is evident that the legislature
approved the earlier of those two opinions. How can an
election by ballot be conducted without ballot clerks? This
question suggests an insuperable objection to the use of
ballots and machines in the same precinct if the statute
just quoted is to be observed.

• Page 703 of ihie volume.
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I have gone over Ibis matter again and see no reason to
withdraw the opinion heretofore given you upon this sub
ject.

Elections—Procedure to be followed in filling vacancy in
senate.

September 29, 1916.

Hon. Emanuel L. Philipp,
Governor.

Replying to your request of this date you are advised that
the following is the procedure prescribed by the constitution
and the statutes for filling the vacancy in the fifth senatorial
district caused by the resignation of Senator E. T. Fairchild:

1. "The governor shall issue writs of election to fill such
vacancies as may occur in cither house of the legislature."
(Art. IV., sec. 14, Const.)

2. Any vacancy in the office of state senator shall be filled
at the general election if the vacancy occur not more than
four months nor less than twenty days before the general
election. (7.01.) "No special election shall be held within
sixty days next preceding a general election." (7.06.)

3. Except for county officers ".special elections-shall be
ordered by the governor." (7.04, subd. (1).)
4. Every such order shall specify: (a) the office to be

filled; (b) how the vacancy occurred; (c) the name of the
officer; (d) the time when his term of office will expire;
(e) the county or district in which, and (f) the date on which
such election shall be held, which date shall not be less than
25 nor more than 40 days from the date of such order.
(7.04, subd. (2).)

5. Such order for special election shall .be filed and re
corded in the office of the secretary of state. (7.04, subd.
(3).)

6. The secretary of state shall (a) cause a copy of such
order to be published in the official state paper once each
week from the date of such order until the election; and (b) on
receipt of such order transmit a copy thereof to the county
clerk (county board of election commissioners of Milwaukee
county, (10.64); (c) the secretary of state shall also trans-
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mil to the county clerk a form of notice to be used by him
and also (d) a form of ballot to be used. (7.05).)

7. The county clerk or, in this case, the election com
mission, on receiving the order for a special election shall
forthwith give notice of such election in the manner pro
vided for giving notices of general elections. (7.05.)

8. The secretary of state shall fix a time of holding a
primary election to nominate candidates for the office of
state senator, which date shall be not less than 15 days after
the date of the filing of the governor's order with the secre
tary of state. (5.25.)

9. Notice of such primary shall be given forthwith by
the secretary of state, and the notice shall be published by
the county clerk once each week from the date of the order
until the primary. (5.25, subd. (2).)

10. Nomination papers shall be filed not later than eight
days before the day of the primary. (5.25, subd. (3).)

11. The primary shall be conducted, the votes canvassed
and the returns made and certified as provided for the regu
lar September primary. (5.25, subd. (5).)

12. The special election shall be held at the place and con
ducted by the officers and the result canvassed in the same
manner and within the same time thereafter certified, in all

respects as near as practicable as provided for general
elections. (7.06.)

The foregoing is believed to be a brief statement of the
various steps to be taken in filling this vacancy. The sec
tions of the statutes applicable to the various steps are cited
above. It seems plain that this vacancy should be filled
at a special election held on the day of the general election.
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Education—School Districts—Puldic Officers—For failure
to display flag on schoolhouse, the school district ofTicers
may be removed from office, or prosecuted for neglect of
official duty.

September, 29 1916.
Giles H. Putnam,

District Attorney,
New London, Wisconsin.

In your letter of September 27, 1916, you say:

"Our county superintendent of schools has consulted me
in reference to violation of sec. 436rt, Statutes of 1915. He
has one vschool board in this county which absolutely refuses
to comply with the conditions imposed by this statute. The
statute docs not seem to make any provision for punishment
because of their failure to comply. I Avould like to inquire
what steps should be taken to compel the school board who
refuses to comply with the provisions of this section to make
them do so."

Beyond question mandamus would lie to compel the
district board to perform this plain and absolute statutory
duty. Sec. 436a leaves no discretion in the board in this
matter. It commands the board to purchase and display
on the schoolgrounds a United States' flag.
This neglect of duty is grounds for removal from office.

"Any school district officer may be removed from office
by the county judge for wilful neglect of any duty upon
the written application of the majority of the legal voters
of his district or of any person aggrieved by such neglect,
containing a full statement of all the charges preferred
against him." (Sec. 507, Stats.)

As no particular person can be said to be aggrieved by
such misfeasance on the part of the district officers, the
application for removal would have to be made by a majority
of the electors. Of course inability to get the majority to
move in the matter would be an insuperable obstacle in the
way of this remedy.

It would seem from your statement that the officers of
this district board are liable to the punishments prescribed
by sec. 4550.

"Any officer, agent or clerk of the state or of any county,
school district, school board or city therein * * *" (sec.
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4549), "* * * who shall wilfully violate any provision of
law authorizing or requiring anything to be done or pro
hibiting anything from being done by him in his ofTicial
capacity or employment, or who shall refuse or wilfully
neglect to perform any duty in his ofTice required by law,
* * * shall be punished by imprisonment in the county jail
not more than one year or by fine not exceeding five hundred
dollars." (Sec. 4550.)

In connection with your remark that the statute provides
no punishment, your attention is called to sec. 4635, Stats.,
which prescribes a general penalty for those offenses that
have no specific punishment prescribed. The section just
mentioned has no application here for the reason that there
is a specific provision which is applicable to willful neglect of
official duty, and perhaps because sec. 436a docs not pro
vide that a disregard of its command shall constitute a mis
demeanor.

It is hard to understand how any school district board
can deliberately defy this plain command of the statute.
No good citizen can be opposed to the purpose of this law.
I am convinced that a letter from you to these officers, which
states to them their plain duty in this matter and likewise
your duty for their disregard or their violation of the law,
will be all that is necessary to cause them to act. Should
they, however, persist in their disobedience to the law, it
will be for you to determine which remedy you will pursue.

Counties—Public Officers—Register of Deeds—Plats—'The
law requiring plat of land within one and one-half miles of
certain cities to be approved by the county board and city
council, applies in all counties of the State.

Harry Sauthoff,

District Attorney,
Madison, Wisconsin.

You have requested my advice as to whether the owner
of lands situate outside and within one and one-half miles

of the limits of Madison, a city ofthe third class, and who is
about to plat said lands, must have the plat approved by the
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Dane county board in order to validate said plal and entitle
it to record in the oflice of register of deeds.
In view of the language of sees. 2261a and 2261;7j, to which

you call my attention, I see no basis for two opinions, no
chance for construction.

The owner of lands so situated, if he desires to plat
them,

"* * * shall in the platting of said lands, cause the streets
and alleys shown on the map thereof to be laid out and plat
ted to the satisfaction of the common council * * * and of
the board as pioyided by sec. 2261a, and shall submit such
map thereof, and if it shall be approved, he shall cause it to
be recorded within 30 days of the date of the last approval
together with the evidence of approval of the common
council and county board, which shall be a copy of the ordi
nance or resolution adopted by such common council and
county board certified to b^'the * * * clerk * * * and affixed
to such map.
"2. Any map or plat of such lands not so approved or not

so accompanied by such evidence of its approval * * *
shall not be recorded or received for the purpose of being
recorded and shall have no validity whatever." (Sec. 2261/7J.)

Such owner/'shall submit such map." For what purpose?
No doubt for approval, to make the plat satisfactory to the
common council and the county board. He must submit

his map to the governmental bodies, who can stamp it with
such approval as will entitle it to record. Those bodies are
the common council and the county board that enact the nec
essary ordinances or resolutions. The plat must be satis
factory to the council and to the county board.

Sec. 2261a relates specifically to counties having a popu
lation of more than 100,000. In such counties the owner

of lands lying without incorporated cities and villages is
required to submit his plat to the county board, and the
same must be approved by the board to entitle the map to
record or to make it of any validity whatever. This section
was first enacted by ch. 460, Laws of 1889. Sec. 2261/n was
first enacted in 1909, ch. 121. It was evidently patterned
after the earlier statute and was made to extend to all lands

lying in close proximity to cities of the first, second and third
class. But sec. 2261m as first enacted made the approval
of the common council of the city to which the lands were
adjacent essential to the validity of the plat. No reference
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was made therein to the county board. Four years later,
sec. 2261/71 was amended by ch. 378, Laws of 1913. This
amendment added another requirement to validate a plat.
It made a double approval necessary—the approval of the
city council and the county board; in other words, it incor
porated into sec. 2261/77 the provisions of sec. 2261a so far
as approval of plats by the county board is concerned. As
the statute now stands, approval of the Dane county board
is as plainly required as is the approval of the Madison com
mon council. If one is essential, the other cannot be dis
pensed with. Both are prerequisites to a valid plat if this
section is constitutional, and no question has been raised,
and I think none can be raised, as to the power of the legis
lature in the premises.

It is probable that the forfeiture provided in subsec. 3
of this section would not apply in case a plat which had been
approved by the common council, but not by the county
board, should be recorded. This, however, would not affect
the validity of the plat, and if this forfeiture did not apply
in such a case, the penalty prescribed by sec. 4549 would
apply. Your question, however, does not relate to penalties,
but to the necessity for approval by the county board, and
as to that I entertain no doubt whatever.
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Corporations—Banks and Banking—The vendee of bank
slock cannot recover from vendor the amount of an assess

ment levied Llicrcon under sec. 2021 within three months
after the transfer.

October 2, 1916.

Hon. a. E. Kuolt,
Commissioner of Banking.

You have this day submitted for my opinion the following
question:
A, being the owner of bank stock, sells and transfers it

to B. Three months thereafter an assessment upon said
stock is levied by the bank, pursuant to the provisions of
sec. 2021, Slats. Can B recover from A, under sec. 2024-44,
Stats., the amount of such assessment?

Confessedly, B cannot recover unless he first pays the
assessment and it is therefore assumed, in answering your
question, that the assessment was made against B, as the
owner of the stock, and that he paid such assessment.

It is provided by sec. 2021 that where the capital of a
bank has been impaired or reduced below the legal limit, the
directors have power to make,

"a pro rata assessment upon all of the stock of said
bank to make good such deficiency,"

and fix the time when the assessment shall be paid;

"And if any stockholder shall fail or neglect to pay the
amount of the assessment against his stock for ten days after
the same shall have become so due and payable, the directors
of such bank may offer said stock for sale, and sell the
same * * *, Upon such sale, the purchaser shall
forthwith pay the amount of the assessment against said
stock. The amount received from the sale of said stock,
less the cost and expenses of such sale, shall be paid to the
original owner of such stock."

This language relates to the person who owns the stock
at the time the assessment is made. There is no reference to

the past; the language applies to the present. Similar
language was so applied in Cleveland v. Burnham, 55 Wis. 598.
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There is nothing in the other section of the statute referred
to by you, which changes this meaning. Sec. 2024-44 is not
for the benefit of stockholders, present or- past, but for the
benefit of bank creditors.

"Stock in a bank is generally transferable the same as
stock in any other corporation." 7 C. J. 495.

"As a rule transfers made in good faith and in accordance
with legal requirements are valid and release stockholders
from subsequent liability." 7 C. J. 504.

This general rule is modified to some extent by statute
in this state but the general rule obtains so far as it has
not been altered by the legislature.

"The stockholders of every bank shall be individually
liable * * * for ihe bencfil of creditors of said bank
to the amount of their stock at the par value thereof, in
addition to the amount invested in said stock. Such
liability shall continue for six months after any transfer
of stock, as to ihe affairs of ihe bank ai ihe time and prior
to ihe date of ihe transfer. ♦ * Such liability shall
accrue and become due and payable as to the stockholders
of any bank forthwith, upon the commissioner of banking
taking possession of the property and business of such
bank * * * and may be enforced by him, in an action
brought in his name In the event of the liquida
tion of such bank, the stockholders who shall have discharged
such additional liability shall, * * be entitled to re
imbursement on account thereof out of any remaining
property of such bank before the same is distributed among
its stockholders." (Sec. 2024-44, Stats.)

The liability created by this section is in favor of the
bank's creditors. B, as a stockholder, is not such a creditor.
There is not a word in this section that creates any rights
in his favor, except the last sentence, which gives him the
right to share in a specified way, in the distribution of the
net assets. Again, liability here created is only as to the
affairs of the bank at and prior to the transfer of the stock
from A to B. It may have happened that a deficiency
in the bank's assets arose after the transfer. That, how
ever, is immaterial and is mentioned merely to emphasize
the point that this section relates to bank affairs and not to
private sales of stock from A to B. It should be noted,
also, that the right of action accrues when the bank com
missioner takes possession of the bank and it accrues in the
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bank commissioner's favor, for the bank creditors; and from
first to last, this section contains no suggestion of any remedy
in favor of B, as against A, or of any liability from the latter
to the former.

Should any doubt remain as to the right of A to transfer
the stock and the character of his liability, under sec. 2024-
44, that doubt is removed by the language of the next section:

"The shares of stock of an incorporated bank shall be
deemed personal property, and shall be transferred on the
books of the bank in such manner as the by-laws thereof
may direct, and no transfer of stock shall be valid while
the bank is under notice to make good the impairment of
its capital, as provided in section 2021." (Sec. 2024-45.)

The sole condition or limitation, rather, upon the right of
transfer, is the existence of the impairment of the bank
capital manifested by a notice from the commissioner of
banking, under sec. 2021. No such notice had been given
when the transfer in question was made, and, therefore, A
had the absolute right to sell and transfer his shares of bank
slock to B, and A's sole liability thereafter upon said stock
was to creditors and only for a period of six months after the
transfer. This period is one of limitation and unless an
action to enforce a liability is commenced within that
time, the liability ceases.

"The liability is limited to those who were creditors
at the time of the transfer * * *. * * * at any
moment within the specified period there exists a liability
from the transferring stockholder to each and all of the
defined class of creditors on which suit can be brought
*  * *, and * * * after * * * six months * * *
is not liable at all. Hence the only reasonable construction
seems to be that, if a suit is commenced while that liability
exists, the creditors are entitled to recover, but, after such
liability has expired, no action can be maintained or serve
to revive it." Gager el al. v. Paul, 111 Wis. 638, 646.

You are advised that upon a simple sale and transfer
of bank stock, before notice of deficiency in the bank capital
has been given, pursuant to sec. 2021, Stats., the purchaser
has no cause of action against the vendor on account of
subsequent assessments which may be made upon said stock
under said section, or on account of the vendor's liability
under sec. 2024—44.
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Loans from Trust Funds—Counties—A county board cannot
borrow from the trust funds for the purpose of buying a
poor farm.

October 3, 1916.

Hon. W. H. Bennett, Chief Clerk,
Commissioners of Public Lands.

Pursuant to your verbal request for an opinion upon the
question suggested to you by a certain letter signed by
Jos. G. Walecka, county clerk of Kewaunee county, and
directed to the secretary of state, from which it appears that
the county board of Kewaunee county desires to borrow
§15,000 from the state trust funds for the purpose of building
a county poorhouse and in which the county clerk requests
the secretary of state to send him the necessary blanks for
such an application, I have given the same due consideration.

In substance your question may be stated thus:
Whether a county board may, under sees. 258, 258a,

2586 and 258/i apply for such a loan without first having
been authorized by a vote of the majority of the legal voters
voting on said question at a general or special election.

Sec. 258 clearly gives the commissioners of public lands'
authority to invest the moneys belonging to the funds under
their control in loans to counties, subject, however, to the
limitations, restrictions and conditions set forth in ch. 17,
Stats.

According to sec. 2586, every application for a loan to
counties from the state trust funds must be approved and
authorized by a vote of not less than two-thirds of all the
members of the board of supervisors at some regular or special
meeting of said board.

Sec. 258/i reads in part as follows:

"Whenever any county board * * * jg not specially
authorized by law to procure loans and make appropriations
for the purpose for which any such loan is required, such
county * * * shall, before applying for such loan,
authorize such application by vote of a majority of the
legal voters voting on said question at a general or special
election."

From the contents of said letter I infer that in Kewaunee

county the distinction between county poor and town poor
has been abolished and that the county board contemplates
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the erection of a poorhoiise on its poor farm and to borrow
the necessary funds therefor from the state trust funds.

Sec. 1523 reads as follows:

"The county board of any county which shall have
abolished the distinction between county poor and town
poor may, at any annual meeting or special meeting called
for that purpose, levy a tax not exceeding two mills on the
dollar in any year for the purpose of purchasing or hiring
a suitable farm and dwelling and the necessary stock and
implements for the management of the same, to which farm
the poor in such county may be removed."

It will be noted that this section does not expressly or
by implication authorize such a county to borrow money
for the purpose of purchasing a suitable farm or dwelling.
In other words, the section does not specially authorize
the county to "procure loans and make appropriations for
the purpose for which any such loan is required." It
will be necessary, therefore, for the county board to comply
with the provisions of sec. 258/j, above cited, and call a
general or special election for the purpose of authorizing
such an application. Said section provides what notice of
election shall be given and the county clerk of said county
should strictly comply \vith the requirements of the law as
there stated.

Criminal Law—Accessories—One who is present and
abets the commission of a crime is guilty as a principal.
This is true of misdemeanors as well as felonies.

October 3, 1916.
State Conservation Commission.

, You have submitted to me a letter from John Egan, a
deputy conservation warden of your commission, under
date of September 29, 1916. You ask for my opinion
covering the question that he asks.
Mr. Egan states that on September 28th, in Manitowoe

county, he found two persons,—Frank Eigenberger and
Reuben Muterboch, fishing with a trammel net, in a boat
upon the inland water known as the Manitowoe River;
that Eigenberger was roMng the boat and Mr. Muterboch
was handling the net; complaint was made against Mr.
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Muterboch, charging him with violating sec. 62.30 and he
pleaded "guilty."
The quesLion presents ilself whether Mr. Eigenberger,

who was rowing the boat, is also guilty. You state that he
has admitted that he participated in the offense, that he
admitted that the rowing of the boat was necessary' to the
operation in handling the net. You state that Eigenberger
alone could not have rowed the boat and liandlcd the net
at the same time and that it was necessary for at least two
persons to participate in the work, in order that the offense
might be committed; that is, one had to row the boat
and the other had to handle the net in order that the net
might be handled at all. You stale that the district attorney
contends that Eigenberger is not guilty because he. was
simply an accessory and that the law does not recognize
an accessory in a misdemeanor.

According to your statement of facts, Eigenberger was
present and aiding in the illegal fishing. It is a well recog
nized rule of law that one who is present abetting, aiding or
counseling while any act necessary to constitute the offense
is being performed, is a principal. Yogel v. Stale, 138 Wis.
315, 330; Mayfield v. Slate, 142 Wis. 661, 664; 1 Bishop
on Criminal Law (7th ed.), sees. 604, 649, 653, 656; 12 Cyc.
184, 185, 186.

Under the doctrine of the Vogel case, accessories may be
infoi-med against as principals, in any event, unless there
be a different punishment prescribed for accessories than for
principals. That was a case involving a felony. It is the
general rule as to misdemeanors that there is no distinction
between principals and accessories or between principals of
the first and of the second degree, but all concerned in the
commission of the crime are punishable as principals.
1 Bishop on Criminal Law (7th ed.), sec. 656; 12 Cyc. 183;
Richardson v. U. S., 181 Fed. 1; U. S. v. Winslow, 195 Fed.
578; Coinmonivealth v. Ahearn (Mass.), 35 N. E. 853.
You are, therefore, advised that the man who was rowing

the boat may be charged with the same offense as the one
who was dipping the net, that both are equally guilty.
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Elections—Voting Machines—Voting machines cannot be
used at the 1916 general election in Milwaukee.

October 3, 1916.
WiNFRED C. ZaBEL,

District Attorney,
Milwaukee, Wisconsin.

Your letter of September 30, 1916, acknowledging receipt
of mine of the 28th inst. has been received.

It appears from your letter that the county election
commission of Milwaukee county is considering whether
voting machines should be used for the ofTicial ballot only
and the other ballots be voted in the usual way, or the
machines entirely discarded. Each election precinct in
your county has a machine but these machines are not
constructed so as to pennit separate voting of the official
ballot and the presidential ballot.
You further state that you have at all times been of

the opinion that the law docs not contemplate the joint
use of a machine and paper ballots, in the same precinct,
but that the law provides that one or the other shall be
used exclusively. And you ask to be further advised as to
my opinion upon this question.
On August 23, 1916, an opinion on this subject was given

to the district attorne^^ of Fond du Lac county* and another
opinion on that subject under date of September 20, 1916,t
and a third, on September 29. J
A reexamination of the subject has not disclosed any

reason for withdrawing or modifying the views there ex
pressed and therefore it only remains to inquire with special
reference to Milwaukee county. Is there any legal ground
for distinguishing that county from the rest of the state in
the matter of using voting machines? The chapter on
voting machines (ch. 11, Stats.) makes no mention of any
particular county. (Sees. 11.01 to 11.17.)

Indirectly, there is a reference to the city and county of
Milwaukee in the special provisions relating to the election
commissions. (Sees. 11.09 and 11.10, Stats.) It is not
perceived how these special provisions to adapt the law to

• Page 658 of this volume,
t Page 703 of this volume,
i Page 739 of this volume.
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localities that have election commissions has any material
bearing upon the question under consideration.

It is conceded that in Milwaukee county the ballots
are provided by the county board of election commissioners.
The law delegates to this commission all of the powers and
imposes upon it all of the duties that arc attached to the
oflice of county clerk in other counties.

"Said county board of election commissioners shall
have all such authority, duties and power in regard to the
preparation, distribution, custody and canvass of ballots
and notices of election * * * which are now vested in
*  * * , the county clerk or any other county officers."
(Sec. 10.64.)

In view of the provision just quoted, it is plain that the
direction in sec. 11.09, that the city election commissions
shall provide ballots, is limited in its application to municipal
elections. In other words, the city commission shall furnish
the ballots for city elections and the county commission shall
furnish the ballots for general elections. This division of
authority runs all through the election statutes. The pro
visions for the conduct of spring elections and general
elections are much interwoven, and, to be correctly under
stood, must be read with that fact in mind.
There is just one more provision of law which, it seems to

me, must be considered, and that is section 10.24, which
follows:

'^Voting machines. The board of election commissioners
may provide that the official voting machines may be used
for the purpose of voting on all candidates and questions
at any election or primary, whether or not the names of
such candidates or questions are required by law to be placed
upon separate ballots; provided, that where the law requires
the names of candidates or questions to be placed upon
separate ballots, such names and questions shall be placed
in separate columns upon the voting machines, and the
machines shall be so arranged that a separate vote can be
cast for such candidates and questions."

This section, in terms at least, gives to election commis
sioners latitude in making arrangement for the use of
machines to vote for the candidates and the questions that
may be required to be on separate ballots. Here we find
warrant for using the machines, although it is not possible to
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arrange all of the kinds of ballots thereon, in the form pro
scribed for paper ballots. It authorizes some deviation in
matters of form, and was likely intended to make it possilde
to use the machines where a strict adherence to the official

foiTn of the various ballots would render the use of the

machine impossible. But this section is silent on the
point of using a machine for every sort of vote or else dis
carding the machine entirely. It neither makes for nor
against the partial use of machines for voting in any par
ticular precinct.

I am of tiie opinion that the machine must be used for all
of the ballots that are to be voted at the election or else tlie

machine must be totally discarded, and that this rule applies
to Milwaukee county, as well as to the balance of the state.

Trust Funds—Univcrsitij—University trust funds should
be invested only in securities described in sec. 21006.

October 4, 1916.

Hon. M. E. McCaffrey, Secretary,
Board of Regents, University of Wisconsin.

In your letter of the 20th ult., you say the following:

"Our committee on trust funds are finding considerable
difficulty in finding an outlet for their funds, and Mr. Ben
F. Faast of Eau Claire, chairman of the committee, has
asked me to write you and request you to furnish us with
a list of the class of securities which might be purchased
legally by the regents with these trust funds. The money is
now invested largely in farm loans within the state and
in bonds.
"Will you kindly consider the matter and give us this

information at your early convenience?"

As I understand it, the university has been the recipient
of gifts, grants, devises and bequests, and the several funds
so received are known as "University trust funds" and are
under, the control of the board of regents; the board of
regents, through its proper committee, invests these funds in
interest-bearing securities for the benefit of the university or
of any of its chairs, faculty, departments, colleges, schools,
halls, observatories or institutions, or for the benefit of
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certain classes of sliidenls attending the university or attend
ing any of its departments, whether by way of scholarship,
fellowship or otherwise. While the statule nowhere expressly
declares the board of regents of the university trustee of siicii
funds, the relation of the board to such funds is, nevertheless,
that of a trustee, and the said board must be held subject
to all the laws of the state relating to trustees.

Sec. 21006, Stats., prescribes the character of investments,
securities and bonds in which a trustee may invest the trust
funds in his control. The section is rather lengthy and I
will not attempt to quote it here. By referring to it, you
and the committee on trust funds will find it siifTiciently
explicit to determine for yourselves tiie class of securities in
which the board may legally invest the trust funds under
its control.

Counties—Bridges and Highways—A county may sell
gravel from a pit owned by it to any other county or muni
cipality.

October 6, 1916.
William W. Storms,

District Attorney,
Racine, Wisconsin.

In your letter of the 5th inst. you slate that Racine
county owns and operates a gravel pit near Burlington,
Wisconsin; that Die gravel is used for the improvement,
maintenance and repair of the highways of the county and is
sold to the several municipalities within the county at the
cost of the same to the county. You inquire:

"Is there any legal reason why the county of Racine
cannot sell gravel to the several municipalities without
the county?
"Can the county of Racine sell gravel to any other county,

town, village or other municipality without the state so
long as the same is sold for the improvement of Llie highways?
"Is it obvious that Racine county cannot sell gravel or

any other material out of the gravel pit to other persons or
corporations which would be in competition with others
engaged in the business of selling gravel, crushed stone and
other material?"
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In sec. 670, relative to special powers of the county board,
subd. (14), it is provided that said county board has power

"To make such leases, contracts or other conveyances in
relation to lands acquired for public purposes as in their
discretion arc in the interest of the public welfare."

It is a general rule that the county board has no other
powers tlian those expressly or implicdly granted to it by
statute. Your county is in possession of a gravel pit.
Under the above quoted provision the county board is
expressly authorized to make such leases, contracts or con
veyances in regard to the same as, in the discretion of the
county board, are in the interest of the public welfare.

While the county board is not authorized to go into a
commercial enterprise I think it is authorized to dispose of
the gravel, of which the county is tlic owner, to any person
who desires to purchase it. This does not require any
additional investments by the county but it is simply a way
of disposing of its property.

All your questions should, therefore, be answered in tlic
affirmative, as it does not make any dilTerence to whom the
properly is sold.

Education—School Districts—Territory contiguous to a
city may be annexed for school purposes.

October 7, 1916.

William W. Storms,
District Attorney,

Racine, Wisconsin.
Your letter of the 5th inst. received. It reads as follows:

"School district No. 22, town of Mt. Pleasant, which is
not di joint school district, lies contiguous to the west bound
ary oi" the city limits of the city of Racine. A portion of
that school district which is not within the limits of the city of
Racine is so situated gcogi-aphically that it is more con
venient and accessible for children living in that portion
of the school district of the town to attend the city schools
of the city of Racine. A number of the residents and tax
payers of that school district desire to have the eastern por
tion of a school district No. 22, town of Mt. Pleasant,
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attached to and become a part of the school district of the
city of Racine, so that children residing in that portion of the
district so attached can attend the schools of the city of
Racine without paying tuition and with more convenience.
"Can this be done and what section of the statutes

covers the procedure? It appears that sec. 4196, Stats.,
is applicable but it does not amount to the consolidation of
the two school districts, one lying wholly in the town and
the other in the city of Racine, but is only an alteration of
the two districts by detaching a part of the territory of
the district in the town and adding it to a school district
of the city of Racine."

In examining the questions submitted by you, I discover
that the statutes relating to the alteration of school districts
such as are described in your letter arc quite indefinite, and,
while no one section seems to fit the facts as stated, I believe
that the alteration proposed is authorized and can be made
by following the provisions of several sections to which
I will refer.

To take from school district No. 22 a portion of its territory
lying contiguous to the city of Racine and annexing it to the
Racine school district constitutes the alteration of two school
districts, and the proceedings prescribed by sees. 418 and
419, and the proceedings prescribed by sees. 415 and 419a,
as far as is applicable, should be followed.
The alteration proposed is authorized under that portion

of subsec. 3, sec. 422, which reads as follows:

"Neither shall it be unlawful to attach to any village or
city school district for school purposes only, part or all of the
territory of an outlying contiguous school district."

It is essential of course that the town board of the town of
Mt. Pleasant and the common council of the city of Racine,
upon due notice given, meet and act together and make' the
joint written order describing the territory to be detached
from district No. 22, and to be attached to the Racine
school district, and that the order describe the territory
embraced in said districts as altered, and that such order be
filed with the clerk of the town of Mt- Pleasant and with the
clerk of the city of Racine.
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Counties—Indigent, Insane, etc.—The value of services
rendered by an insane patient cannot be offset by his
guardian against the county's charge for his maintenance.

October 7, 1916.
William W. Storms,

District Attorneij,
Racine, Wisconsin.

By letter of October 5, 1916, you ask for an opinion
as to whether a county may be liable to an inmate of the
county insane asylum, on account of services rendered by
such insane person to or for the benefit of the county.

It appears that a chronic insane patient of the Racine
county asylum has an estate and is under guardianship;
that, as district attorney of said county, you have made
application to the county court, pursuant to sec. 604g, to
compel the payment of her support out of her estate; and
that her guardian opposes your application upon the ground
and for the reason that the work performed by this patient
for the county, under the direction of the Irustees of the
asylum, exceeds in value five dollars per week, over and above
her care and maintenance; and the fact is that she is regularly
employed in tlie asylum bakciy.

If a patient may offset the value of seiwices rendered
against the regular statutory charge for support at the
asylum, then it would seem to follow that a patient who
renders such services and who has paid for that support
would have a valid claim for his services against the county.
In other words, the question resolves itself into the one stated
at the opening of this letter.
On principle, it would seem that the county is not liable

for services rendered it by a patient committed to its insane
asylum. As a general rule, the liability for services must
rest upon a contract, expressed or implied. Now, an insane
person under guardianship can make no contract, except for
necessaries, under certain conditions. (Sec. 3979, Stats.)
Mohr V. Tulip, 40 Wis. 66, 82; Schramek v. Shepeck, 120
Wis. 643.

Furthermore, no one has even attempted to employ this
patient to work for the county. To render a county liable
for the services of an individual, it is necessary that the
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services be rendered under an expressed contract or what in
law amounts to that. This patient has rendered services
not under contract, but under orders or directions from those
into whose keeping the law has placed her.

"They were not consenting bargainors, coming together
in contract relations manifested by some intelligible conduct,
act, or sign, and the whole transaction was brought about
and is accounted for by circumstances repelling every
possible implication of contract relations." Thompson
V. Bronk, 85 N. W. 1084.

The case just cited was that of an ex-convict who sued a
contractor to recover the value of his services rendered to
the contractor under an agreement between the latter and
the prison warden. The court held that no recovery could
be had.

You speak of a dearth of authorities upon this question
and you do so with good reason. The supreme court of
South Carolina had this question, or rather one very much
like it, before it and experienced your trouble.

"We have examined * * * all textbooks and reported
cases within our reach and singular to say while we have
found tlie law to lie that a non compos may be held liable to
others for services of a certain character * * * on the
ground of an implied contract, notwithstanding his ad
mitted incapacity to make a contract, yet we have found
no. case where others were held liable to him for services
rendered. Nor have the learned and zealous counsel in the
cause referred us to any case where the precise question has
ever before been presented to the courts. In the absence of
direct authority, we are left to general principles as applied
in analogous cases * * *.
"Thelaborer is worthy of his hire; and if one having con

trol of a non compos, who is unable to contract, yet able
to do valuable work, enforces that labor for his benefit, he
should not escape responsibility. If, however, the service
has been enforced, by the committee (guardian) not for his
profit but for the proper discipline and healthful exercise and
enjovment of the ward, as the best thing to be done tor his
comfort and happiness, although with incidental benefit
to the committee, we see no ground for accountability.
Ashlei) V. Ilolman, 1 S. E. 13, 18.

The rule here laid down is undoubtedly the proper one as
between a guardian and his ward but it has no application
and should not obtain between an insane patient committed
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for care and treatment to a county insane asylum, or other
public institution. The trustees and managers of tlie asylum
derive no personal benefit from the labor and hence are not
liable and the public can only be made liable by some
expressed authority or provision therefor.
No reason is perceived why the rule which is applied

to the services of paupers supported in public institutions
should not apply to the insane. It has been held that the
public lias the right to the services and earnings of a pauper
to aid his support; and

"* * * where the value of the services performed
for the town exceeds the amount expended for his relief,
the pauper cannot recover the excess in an action against
the town for work and labor." 30 Cyc. 1147.

The statute makes no exception in the matter of paying
for support. The county is entitled to the amount named in
the statute, for the care of every inmate of the insane
asylum, and no deduction therefrom can be made on account
of services rendered by a patient. In the care of the insane,
it is believed to be highly desirable that suitable employ
ment be supplied, and furnishing the same is one of the per
plexing problems.
In closing, your attention is called to the fact that the

amount which the county court may order

"* * * shall be a reasonable compensation for such
support and maintenance, but in no case to exceed the
sum of three dollars per week." (Sec. 604<7, subsec. 4, Stats.)

It may be, and doubtless is, urged in this case that the
county court may offset the value of the patient's services
against the cost of her support and maintenance but I am
satisfied that the legislature did not intend that there should
be any offset considered or allowed. The court is to deter
mine the cost to the public of her support and maintenance.
There is no provision that this cost shall be met or diminished
by an allowance for the valuable labor performed by her.

Indirectly, the services and labor rendered and performed
by the patients affect the reasonable compensation, or, in
other words, the expense to the public for their support and
maintenance. However, that labor enters into this matter
only in a general way. The labor performed by the inmates



Opinions of the Aitorney-General 761

as a whole, or a community, lessens the expense of their care
by the public, and in that sense it affects the matter of
reasonable compensation for support. It was not intended
that the county court should in each instance inquire
into just when a patient worked and the kind of work
and the market value of his labor. It was intended that the
court should inquire as to the cost per capita of caring for the
patients. That would constitute a reasonable compensation
to the county. It must be limited however to a sum not
exceeding three dollars per week.

Bridges and Highways—Conservation Commission—State
Parks—Conservation commission as successor to the state

park board has no authority to close a public highway in a
state park.

October 12, 1916.
State Conservation Commission.

In your communication of tlie 11th inst. you state that
at the time the state purchased the land comprising what is
known as the Devil's Lake Park, the park area contained a
public highway constructed by the town or county; that
recently a new road within the boundaries of the park was
built and it is desired to vacate the qld road. You inquire
if, under the authority vested in the state conservation com
mission, you may legally close the old portion of the road as
a public highway.
Under sec. 1494^-3/7?, subsec. 2, it is provided:

"The board sliall have power to lay out and ornament
any state park and to govern and manage the same and to
lay out and construct all pj opcr roads and bridges therein."

I find no provision, however, which authorizes the board or
its successor, the commission, to vacate a public highway
which was in existence prior to the establishment of the park.
Our statute contains specific provision for the vacating of
highways. When the land was secured, partly by purchase
and partly by condemnation proceedings, the state acquired
only the land while the public had a vested interest in the
highway. This vested interest can only be abrogated in
the manner prescribed by law.



762 Opinions of the Attorney-General

You are Iherefore advised that the commission has no

right to close up a highway in the park before the same has
been vacated in the manner prescribed by statute.

Counties—Bridges and Highways—Public Officers—Town
Chairman—A town chairman cannot be elected county high
way commissioner during the term for which he was elected
town chairman.

October 12, 1916.

Clarence J. TeSelle,

District Attorney,
Antigo, Wisconsin.

Your letter of the 10th inst. reads as follows:

"The term of the county highway commissioner expires
January next. I do not know -whether the present in
cumbent is a candidate for reelection or not and if not
another person is running for that ofTice. Tliis question
ai ises, whether he is eligible for tlie position or not. The
candidate was chairman of the board of supervisors of a
certain town in this county until April of this year. He then
I'csigned as chairman to do some road work for his town and
is now candidate for county highway commissioner and
the question arises whether being a member of the county
board up to April of this year will make him ineligible for
the position. The candidate did not resign from the
county board with the object of running for highway com
missioner and it is only within the last tiiree weeks that
he has announced his candidacy, and except for the question
of his eligibility he is in every way qualified for the position."

Sec. 976m, Stats. 1915, reads, in part, as follows:

"No member of any * * * county board shall,
during the term for which he is elected, be appointed
or elected to any office or position whicJi has been created
by, or the election or appointment to which is vested in, such
*  * * county board."

The first sentence of sec. 1317m-6, subsec. 1, reads as
follows:

"The county board of each county shall elect a competent
man as county highway commissioner."

According to sec. 811, the chairman of a town board of
supervisors elected at an annual meeting is elected for the
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term of one year; and by sec. 663, is, during said term, a
member of the county board of supervisors.
Reading the above quoted statutes together, it is clear

that the person mentioned in your letter is not eligible to
the office of county highway commissioner. He became
ineligible with his election to the office of chairman of the
town board of supervisors and such ineligibility will continue
during the term for which he was elected, even though he has
in the meantime, for other reasons, resigned as chairman of
his town board. In other words, he will not be eligible to
hold the position of county highway commissioner until
after the expiration of the term as member of the county
board for which he was originally elected.
This same ruling was made in an opinion to Charles Voigt,

district attorney of Sheboygan county, under date of Dec.
8, 1915. (See Vol. IV, Op. Atty. Gen., p. 1068.) And
similar rulings were made by this department as to the eligi
bility of a member of the county board to the office of
supervisor of assessment. (See Opinions of Attorney General
for 1912, pp. 769 and 773.)

Public Health—Op/ome/rg—Board of examiners in optome-
try should withhold its certificate from one convicted of a
crime involving moral turpitude.

October 12, 1916.
Dr. C. D. Waugh, Secretary,

Wisconsin Board of Examiners in Optometry.

In your communication of the 10th inst. you state that on
February 29th of this year one G. B. passed an examination
before the board; that on March 17th he was sentenced to
90 days in the penitentiary for a crime involving moral
turpitude; that his certificate had not been delivered to him
at the time of his conviction and, upon being informed
thereof, the members of the board withheld the delivery of
said certificate.

You further state that his attorney insists that the board
has no right to withhold the delivery of this certificate, and
being somewhat in doubt concerning the proper course for
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the board to pursue in the premises, you submit the matter
to me for my opinion.

Subsec. 8, sec. 1435/-35, provides:

"Every person of at least twenty-one years of age and of
good moral character who, at the time of the passage of
this act, is engaged in the practice of optometry, as defined
in subsection 1 of this section, in this state, shall, within
six months after the passage of tliis act, file an affidavit in
proof thereof, together with the affidavits of two free
holders with the secretary of said board, showing that he has
been a resident of the state of Wisconsin for at least two years
prior to the enactment of this act; and shall submit to an
examination before such board, such examination to be in
practical optics only. If such proof and examination are
salisfactory to the board he shall he granted a certificate of
registration and examination."

From the above quoted provision of the statute it will be
observed that before an applicant is entitled to a certificate
it must appear to the satisfaction of the board that he is
twenty-one years of age; that he is of good moral character;
that at the time of the. passage of the act he was engaged in
the practice of optometry in this state; and that he shall
submit to an examination in practical optics before such
board. If the board is satisfied that the requisite conditions
exist, and if liis examination be satisfactory, it is then made
the duty of tlic board to grant him a certificate of registration
and examination.

It appears that before tlie certificate was issued to B.
the board had indubitable proof of his immoral character,
such proof being no less than his conviction in a court of
records of a grossly immoral olTense and his sentence by such
court to serve a term in the penitentiary. If the provision
in the statute—that persons who receive certificates of
registration and examination under this law are to be of good
moral character—is to have any force and elTcct, it seems to
me that your board would be little less than culpable in
delivering a certificate to Mr. B. in face of the facts recited.

I have no hesitancy in advising that the board should
continue to withhold the certificate.

Should Mr. B. attempt to coerce the board by proceedings
in mandamus or otherwise to deliver him a certificate, it
would be necessaiy for him to bring himself within the
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terms of the statute above quoted, which would involve,
among other tilings, proof on his part that he was a man of
good moral character. Failing in this, it is quite apparent
that he would have no cause of action.

Counties—Bridges and Highways—Several questions re
lating to disbursement and control of moneys for state
highways answered.

October 14, 1916.

James Kirwan,

District Attorney,
Chilton, Wisconsin.

In your letter of the 9th inst. you submit a number of
propositions relating to the State Highway Law. I have
restated them in the following language:

1. Sec. 668 (as amended by sec. 2, ch. 533, Laws of
1915) limits the members of a committee of the county board
in a county of less than 35,000 population to not more
than ten days' compensation for their services in any
one year. Under sec. 1317/71-5, subsec. 8 (as amended by
sec. 11 of ch. 533, Laws of 1915), the county board of Calumet
county has elected a county state road and bridge committee
composed of three members. Are the members of this com
mittee limited to ten days' compensation as fixed Ijy sec. 668,
or do the limitations contained in said section 1317/77-5,
subsec. 8, subd. (1), control?

2. The county clerk and county treasurer have been
paying out on the written order of the county highway com
missioner all highway construction bills against the county
without first being audited by the county state road and
bridge committee under the power or duty conferred by sec.
1317/77-5, subsec. 8, subd. (2), par. (e), or by the county
board. Is this lawful?

3. What, if any, power of supervision or action has
the county board, as a whole, over the allowance of any
bills, claims or moneys paid under the State Highway Law,
and under what section of the statutes?
4. According to sec. 1317/77-7, subsec. 3, subd. (c), all pay

ments from the county road and bridge fund may be made by
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the county treasurer on tlie written, dated order of the county
highway commissioner. Is not this section contradictory
to the provisions of sec. 1317n?-5, subsec. 8, subd. (2),
par. (e)?
5. What, if any, revisory- auditing powers has the county

board over all these payments and by what law?
The above propositions will be answered in order.
1. The committees of the county board authorized under

sec. 6()8 relate to tlie usual committees of the county board
whose members are appointed from the members of the coun Ly
board for the purpose of considering and reporting to the
board matters referred to them relating to county government
and administration. This section lias no application to
the county state road and bridge committee elected l)y
your county board under the provisions of sec. 1317/7?-r),
subsec. 8. The membership, terms, duties and compensation
of the latter committee are governed entirely by the pro
visions of sees. 1317/n-l to 1317m-15, inclusive, in which
sections the aforesaid county state road and bridge com
mittee is generally referred to as the county committee.
This county committee may be composed of persons not
members of the county board. (See Vol. IV, Op. Atty. Gen.
p. 1048.) The members of said committee are entitled to

"be reimbursed for their actual and necessary expenses in
curred in the performance of their official duties and shall
be paid the same per diem for time actually and necessarily
spent in the perfoimance of their" duties as is paid to the
members of other county board commiltecs, not, however,
exceeding two hundred dollars for both per diem and ex
penses to any one member in any one year; provided that a
lesser amount mav be fixed as the maximum by any county
board."

2. The method of paying the accounts for highways under
the state highway law is governed bj^ the provisions of sec.
1317/n-7, subsec. 3, subds. (c), (d) and (e), and it is not neces
sary that these accounts should be first audited or examined
by the said committee under sec. 1317/n-5, subsec. 8, subd.
(2), par. (e), or by the county board, before said accounts are
paid. The aforesaid provision has been so construed by
me, and that the so-called county committee, under said
section, may audit or examine said accounts after they are
paid. This whole matter has been fully discussed in a well



Opinions of the Attorney-General 7G7

considered opinion given by me to the Wisconsin highway
commission under date of February 11, 1910, and it is iin-
neccssar>' to cover the ground again.*

3. The county board, as a whole, has no particular
power of supervision or action over the allowances of any
bills, claims, or over moneys paid out pursuant to the order
and ccrlificalc of the proper highway ofTiccrs. This matter
is entirely governed by said highway statute. The county
board has, of course, the general authority to audit, allow
and settle the accounts of the county treasurer and county
clerk as per sees. 669, subd. (2), 687, 709 and 715, subd. (4),
and upon tlie report reciuired by the county highway com
missioner, under sec. 1317/n-6, subsec. 5, it may take similar
action.

4. This inquiiy is answered in the negative. I have
heretofore held, in an opinion referred to under par. 2,
al)ove,* that the statute does not require the so-called county
committee to audit each separate account before payment,
but tliat the same may be done as well after payment and be
in conformity with the law.

5. I know of no revisory auditing power that the county
board has over disbursements made pursuant to the sections
referred to in par. 2 above, except as are given in the sec
tions referred to in par. 3 above. The county treasurer's
accounts and the report of the county highway commissioner
are open to the examination and consideration of the
county board. These officers are under bond. The county
board has the right to examine, audit and allow the accounts
of said officers and to hold said officers responsible on
their official bonds for any and all disbursements not made
according to law.

* Page 133 of Ihis volume.
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Elections—•Nomination Papers—Under eh. 1, Laws of
1910, Special Session, nomination papers for independent
candidates for offices to be voted for throughout a county or
in districts embracing more than a county, at the November,
1916, election to be valid must be filed on or before October
13, 1916.

October 17, 1916.
Marry E. Carthew,

District Attorney,
Lancaster, Wisconsin.

Replying to your request for opinion over the telephone,
as to the time of filing nomination papers for candidates
to be voted for at the coming election under the amendnlent
of siibd. (6), sec. 5.26, Stats., as amended by ch. 1, Laws of
1910, I beg to advise as follows:

I undcrsLaiid your question Lo relate only to nomination
papers for candidates to be voted for throughout the slate,
or in divisions or districts embracing more than one county.
Prior to the amendment above refcrj'cd to the statute pro
vided that such nomination papers should be filed "not more
than forty nor less than twenty days before the election for
which the nominations arc made." By tiiis amendment it is
provided that such nomination papers shall be filed "not
more than forty nor less than thirty days before the election."
The amending act provides that "This act takes effect when
published." The act was published October 13, 1916, and,
under court decisions construing similar provisions as to the
elfective date of statutes, became eflcctive on the 14th inst.

The elTect of the amendment is to enlarge the period of
time which must intervene between the election and the

filing of papers from twenty to thirty days, i.e., require
papers to be filed earlier than was required by the statute
before the amendment.

Applied literally to the present situation, the statute
being published and effective less than thirty days before the
ensuing election, it would have tlie en'ect not only to cut
olT the period for filing nomination papers as allowed by the
preexisting statute at the time of its publication, but several
days prior thereto, and would pcrluqjs invalidate the filing
of nomination papers filed prior to the passage and pub
lication of the act. No such unreasonable purpose or
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effect should be aided by construction. It is a general
and well recognized rule of statutor^^ construction that
statutes are not to be given retroactive effect unless the
legislature has plainly manifested such intent by express
language. This it has not done in this statute.

I am therefore of the opinion that the statute should not
be construed to cut off the time for filing nomination papers
prior to the date on which it became effective, and that,
therefore, nomination papers for state offices and offices to
be voted for in districts comprising more than one county,
and also for county offices, which are in the same situation,
might lawfully be filed up to and including the 13th of
October, 1916, and that papers filed on or before that date
are lawfully filed.

Bridges and Highways—"Stream" as used in the Highway
Law does not include a pond or lake.
Power of a village to raise money under the State Aid

Highway Law to construct a bridge on system of prospective
state highways.

October 20, 1916.
E. E. Brindley,

District Attorney,
Richland Center, Wisconsin.

It appears from your letter of October 12, 1916, that
the bridge which spans the mill pond in the village of
Cazenovia must be rebuilt. This body of water is navigable
but the stream both below and above the mill pond is neither
meandered nor navigable. The bridge will be about 100 feet
long and is estimated to cost .$7,500. The assessed valuation
of the village is $425,000. The bridge is on the county
system of prospective stale liighways and the village author
ities desire to avail themselves of state and county aid but
do not know how they can make up the difference between
the village's share of the cost of the construction and the
amount which can be raised by taxation in any year.
You have called attention to sees. 941/n, 1320 and 1317m-4,

subsec. 7, subd. (a), and ask if there is any lawful way in
which to raise the required amount of money.

16—23
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The problem is a complicaicd one, and, in trying to solve
it, one becomes impressed with tlie idea that tlie legislature
did not have it in mind when the laws relating to villages and
bridges were enacted.

Sec. 941/n authorizes the village to borrow money to pay
the ordinary expenses not exceeding, however, 30% of the
levy for the same purpose the preceding year. The construc
tion of the new bridge can hardly be said to be one of the
ordinary expenses of the village, and if it were, no money
could be borrowed for that purpose under this section,
unless there had been a tax levy therefor the previous year.
This section was probably intended to enable the village
to anticipate, to some extent, the collection of the taxes
levied.

This department on November 17, IQlb, construed the
word "stream" in sec. 1321a so as not to include a pond or
lake and thereby excluded from the operation of that section
bridges which span ponds and lakes, but which, in other
respects, satisfy the terms of the section. (Vol. IV, Op. Atty.
Gen., p. 986.)
That word is used in the same connection in sec. 1320

and no reason is perceived why it should not have the same
construction in both sections.

In an opinion dated July 6, 1916, it was held that sec.
1317m~13 did not authorize towns to issue bonds for build

ing bridges.*

That ruling, so far as the matter of state aid is concerned,
applies to villages, they being granted the same rights and
privileges that are conferred upon towns by sections 1317/n-l
to 1317/U-15. (See sec. 1317^-^1, subsec. 5.)

It.would seem, therefore, that the village is limited to
sec. 1317/77-4 in its cfTort to obtain state and county aid.
Subd. (b) of that section authorizes a tax levy of four mills,
provided that rate is authorized by a three-quarter vote of
the village. Upon an assessed valuation of 5425,000, that
tax rate would yield $1,700. Possibly that would make the
construction of the bridge possible.

Should it be necessary to raise $800 additional or any
further sum it could be voted at the spring election of 1917;
but I do not think it could be made available for that year.

* Page 528 ol this volume.
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Siibsec. 7, subd. (a), does not apply to bridges. It is
limited, by its language, to moneys voted for

"the improvement, by grading, draining and surfacing,
of a portion of the system of prospective state highways
*  * * and such portion shall be continuous with a portion
of the system of prospective state higliways for the improve
ment of whicii a tax was voted or a road constructed the
preceding year."

There is no objection perceived why the village may not
vote this fall one-half the amount needed and the other
half next spring in pursuance of a plan to construct the
bridge in 1918, should that plan be deemed preferable to the
one suggested.

Still another plan would be to appeal to the legislature,
which meets in January, to revise the laws upon this sub
ject so as to make it clear that a village may issue bonds
in an emergency such as confronts the village of Cazenovia.

In conclusion, I call your attention to the lirst sentence
of sec. 1317/n-5, which authorizes the county boards to
construct or to aid in constructing any road or bricjge within
the county.

Criminal Law—Jail Sentence—When judgment is for fine
and costs and that defendant be committed to jail until
same is paid, not exceeding 30 days, service of such alter
native jail sentence does not discharge judgment for fine
and costs.

October 21. 1916.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

In your letter of the 7th inst., you submit, in substance,
the following statement of facts:
A farmer's son in this county, aged 19 years, was convicted

in justice's court last June on a charge of assault and battery^
From the judgment and sentence imposed upon him by the
j ustice he took an appeal to the circuit court. On last Tuesday
he was convicted in said circuit court, and Judge Burnell
sentenced him to pay a fine of .^10 and the costs of prosecu
tion, taxed by the court at $149 and, on failure to pay said
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fine and costs, that the defendant stand committed to the
county jail of said county until said fine and costs arc paid,
not exceeding 30 days from date.
The defendant and his father gave an undertaking in

the sum of S200 on said appeal to the circuit court.
By sec. 4033, Stats., when a fine is imposed by the circuit

court, the court may also sentence the defendant to pay
the cost of prosecution.
By sec. 4717, Stats., the said court may also, in such a

case, render a judgment for such fine and for the costs in
both courts against the defendant and his surety. Such a-
judgment was rendered against the defendant and his father.
The defendant refused to pay the fine and costs and was

committed to the county jail, where he is now serving a
sentence of 30 days.
You ask my opinion on the following propositions:
1. Suppose defendant serves his thirty days in jail, may

the judgment for fine and costs be later collected from his
father in case he has property subject to execution?

2. Does the fact that the defendant is a minor in any
way affect said-judgment, invalidate it, or make it' uncol
lectible from the father?

3. If the said judgment cannot be collected from the
father owing to his poverty, can said judgment be collected
from the defendant in case he has or obtains property sub
ject to execution?

1. The judgment for $10 fine and the costs in both
courts is clearly authorized by sec. 4717, which reads as
follows:

"If the appellant shall fail to enter and prosecute his
appeal he shall be defaulted on Ids recognizance, if any
was taken, and the circuit court may awai-d sentence against
him for the ofl'ense whereof he was convicted in like manner
as if he had been convicted thereof in that court; and, if he
is nol tlicn in custody, process may be issued to bring him
into court to receive sentence. If upon any trial in the
circuit court the defendant shall be convicted and any fine
assessed judgment shall be rendered for such fine and for
the costs in both courts against the defendant and his
sureties."

The right to enter up such a judgment has been recog
nized in the following cases: State v. Brady, 62 Wis. 129;
Stale V. Sires, 73 Wis. 25.
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The defendant was sentenced to pay a fine and the costs
of prosecution in both courts and stand committed to the
county jail until said fine and costs are paid, but not to
exceed 30 days. He neglected to pay the fine and was there
upon committed. His commitment is not intended as a
part of his punishment, but is for the purpose of enforcing
the payment of the fine and the costs. His discharge from
incarceration at the end of the 30 days docs not operate
to pay or satisfy the sentence and judgment of the court.
Neither is the judgment against the father thereby satisfied
and discharged. Nothing but actual payment will release
the son and the father from the said judgment; and the
said judgment may be enforced against them by a proper
execution at any time within the life of the judgment.

See the following cases: CiUj of Warrenburg v. Simpson,
22-Mo. App. 695; Hall v. Doijlc, 35 Ark. 4'15; Alberlson v.
Kricchbaam, 65 Iowa, 11,21 N. W. 178; Citi} of Lead o. Klalt,
16 S. Dak. 159, 91 N. W. 582; Wills v. Neillan, 88 Iowa,
518, 55 N. W. 527.

2. The fact that the defendant is a minor does not in

any way affect or invalidate the judgment rendered pur
suant to sec. 4717. This judgment was rendered in a
criminal action or proceeding, and the laAvs relating to
actions on contract or tort do not apply. The law in crimi
nal actions makes no provision for the appointment of a guard
ian ad litem for an infant defendant. The court had juris
diction of the subject matter and of the defendants and
imposed the above sentence and judgment, and, according
to the facts, the state is now attempting to recover the fine
and costs by imprisoning the body of the infant defendant.
If the body of an infant defendant may be subjected to
imprisonment in order to recover the fine and costs adjudged
against him, it is certain that his nonexempt property may
be seized, attached and sold in order to collect the judg
ment for fine and costs.

3. The state may, at any time within the life of the
judgment, before as well as after the majority of the prin
cipal defendant, attach his nonexempt property under a
proper execution in order to satisfy said judgment.
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Elections—Newspapers—A newspaper presently support
ing the views and candidates of a political party held en
titled to receive election notices for publication as a news
paper representing said party.

October 23, 1916.
ChaRles H. Oilman,

District Attorneij,
Friendship, Wisconsin.

Your letter of October 21st, 1916, enclosing an editorial
clipped from the Adams Advertiser, issue of October 12th,
has been received.

It appears from your letter that up to October 12th,
1916, the Adams Advertiser had been a Republican neAvs-
paper, though this editorial states that the newspaper had
not been allied with any political party up to said date;
that the county clerk had the notice required by sec. 6.11
published in the Adams County Press and Friendship
Reporter, two Republican flewspapers; that the county
clerk is now preparing to publish the notice required by
sees. 6.21 and 6.22; and that the owner of the Adams Adver
tiser contends that the last mentioned notice should be

published in his newspaper.
You ask me to advise you of my opinion of the law upon

this contention.

The answer, of course, must be found in the statute and
is contained in the sections to which you refer. It is assumed
that there is no Democratic newspaper in the county other
than the Adams Advertiser. That the notice under sec.

6.11 was published in two Republican newspapers indicates
clearly that there was no Democratic neswpaper published
in the county at the time tliat notice was given to the
publishers.

Sec. 6.21 commands the county clerk to

"publish in at least two and in not more than four news
papers published within the county * ♦ * nom
inations to office certified to or filed with him, which pub
lication shall be a facsimile of the official ballot.
"(2) Said publication shall be preceded with a notice of

the time and place of holding the election together with
information to the voter for marking his ballot."

"One of such publications shall be made in a newspaper
which advocates the principles of the political party that
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at the last general election in such county * * * cast
the largest number of votes, and at least one of the other
publications shall be made in a newspaper which advocates
the principles of the political party that then cast the next
largest number of votes." (Sec. 6.21, subd. (3).)

The Democratic party having cast the second largest
number of votes in your county at the last general election,
it follows that this notice must be published in a Democratic
paper, if there be one, within the county at the time the notice
is to go to the publisher. The fact that the earlier notice
was published in this or that paper has no bearing upon the
question. Publishing the notice required by sec. 6.11,
being the notice of general election, gives the newspaper no
claim to the publication of the subsequent notice or of the
olTicial ballot, nor docs it put the county clerk under any
obligation to such publisher. The county clerk must act
upon the conditions as he finds them when about to publish
cither or both of said notices. The statute makes no re

quirement as to the length of time a newspaper has advo
cated the principles of a political party. It is sufficient for
the purpose that it is advocating them when the notice is
to be given to the printer.

It would seem quite plain from the editorial in question
that the Adams Advertiser is advocating the principles of
the Democratic party. It urges the election of the entire
Democratic ticket, state and national, from the president
to assemblymen. The fact that it docs not advocate the
election of the county Democratic ticket is of slight signifi
cance. Perhaps there is no such ticket in your county, but
if there were it is not the county ticket which determines
the principles of a political party. These parties arc national
and of course the support of a national ticket and its plat
form is all-controlling upon this question.

It is my opinion that the Adams Advertiser is a proper
paper in which to publish the notice required by sec. 6.21,
provided it has persevered in the course indicated by its
editorial up to the time when the county clerk designates
the newspapers in which the notice is to be published, and
that it must be one of the papers, in that event, unless there
be some other Democratic newspaper in the county.
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Elections—Nomination Papers—Under ch. 1, Laws Special
Session 1916, nomination papers for independent candidates
for county ofTice to be voted on at the November, 1916,
election to be valid must be filed on or before October 13,
1916, and be signed by the number of signers prescribed by
the statutes.

October 24, 1916.

Harry E. Carthew, •

District Attorney,
Lancaster, Wisconsin.

I have your letter of recent date, in which you restate
the facts rccenlly submitted by you to this oflice, by tele
phone, and upon which was based an official opinion directed
to you under date of October 17th.*

Sec. 2, ch. 1, Laws of 1916, provides as follows:

"The provisions of this act relating to the time for filing
independent nomination papers do not apply to or affect
nomination papers filed prior to the publication of this act."

The said act was published on October 13th, 1916. Up
to and including that date no nomination papers had been
presented to the county clerk of your county, which com
plied with the provisions of subsec. 4, sec. 5.26, in thai no
such nomination paper for a candidate to be voted for
throughout the county was signed by at least three per
centum of the whole number of electors voting therein for
governor at the last preceding general election.
Such being the undisputed facts, it is my opinion that

the persons named in said alleged nomination papers are
not entitled to have their names printed on the ballots in the
column or columns designated "Independent Nominations."

Fish and Game—Certain acts held to constitute violations

of the fish and game laws.
October 24, 1916.

Mark C.\tltn,

District Attorney,
Appleton, Wisconsin.

In your letter of October 20th, you submit the following:

"I should like to receive at your earliest convenience
your construction of sec. 62.42, which is in relation to the

* Page 70S of this volume.
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transportation of fish. Facts are these: There are certain
parties on Lake Winnebago who have continuously been
in the occupation of netting fish. The department has
caught them numerous times, but they are unable to put a
stop to the netting. The natters themselves do not deliver
the fish. Subd. (b), sec. 62.42, reads:
'Any shipment containing more than twenty, but not

exceeding fifty pounds of fish of any variety other than those
named in paragraphs (c), (d), and (e) of this subsection
may be transported to any point within this state when
accompanied by the consignor from the point of shipment
to the point of destination.'
"Sometimes these fish are brought into this city on our

interurban line in baskets by one who is apparently an
agent of the above mentioned netters, and are not shipped
l)y them, but merely carried by this man. Is that not a
violation of subd. (b), sec. 62.42?
"We also have information that people call in automobiles

at the netter's home, and lake awai) anywhere from three to six
hundred pounds in autos. Would this constitute a transpor
tation of fish so as to bring it within the above mentioned
section?"

In the first instance you mention, where the fish are
brought in in baskets by an apparent agent of the netters,
I agree with you that this is a violation of the statute.
The carrying of fish in an auto as you outline, in quanti

ties of six and seven hundred pounds, would also fall within
the prohibition of the statute.

Public Officers—District Attorney—Mothers' Pensions—^Dis
trict attorney has no duty to appear on application for aid
under the Mothers' Pension Law unless required to do so
by order of the county iioard.

October 24, 1916.

M. E. Davis,

District Attorney,
Green Bay, Wisconsin.

In your communication of the 30th ult. you inquire
whether there is any requirement by law under which it is
the duty of the district attorney to appear and take part
in applications made to the municipal court for Browm
county, Wisconsin, for the granting of a mother's pension.
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You are advised that I know of no law maldng it the
duty of the district attorney so to appear. Proceedings
under the Mothers' Pension Law are not among the class
of cases in which any duty is specifically imposed upon the
district attorney by statute. Such proceedings are, however,
proceedings in which the county may be regarded as having
an interest, although no very material interest. I am of
the opinion that while there is no requirement in the statute
making it the duty of the district attorney to participate
in such proceedings he may be required to do so by order
of the county board.

Municipal Corporations—■Automobiles—A municipal ordi
nance prescribing different penalties than prescribed by the
state law is inconsistent and void.

October 24, 1916.
J. I-I. Hill,

District Attorney,
Baraboo, Wisconsin.

I have your communication of recent date in which you
ask, in substance, to be advised whether a municipal ordi
nance regulating the operation of automobiles and which
conforms in its provisions substantially to the provisions of
the state law, sec. 1636-47 to sec. 1636-57, Stats., except
that said ordinance prescribes greater penalties for viola
tion of its provisions than are prescribed in sec. 1636-54 for
violation of the provisions of the state law, is valid.

Your question is specifically answered by the provisions
of sec. 1636-55, Stats., declaring, among other things, that
the provisions of the state law
"shall not prohibit any city, village, county, town,
park board or other local authorities from passing any
ordinance, resolution, rule or regulation in strict conformity
with the provisions of section 1636-47 to section 1636-57,
inclusive, imposing the same penalty for a violation of any of the
provisions of said sections, wh^re such violation occurs within
such city, county, town or village."

The clear implication of this language is that any local ]
regulation which is not "in strict conformity" with the
provisions of the stale or which imposes dilTerent penalties
is unauthorized and void.
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Public Officers—Use of Railroad Pass—A member of state
board of medical examiners who is also a regular physician
of a railroad company, from which he receives a pass, may
lawfully use said pass when traveling solely on the business
of the railroad company.

October 24, 1916.
Dr. R. C. Rodecker, Member,

Slate Board of Medical Examiners.
Replying to your inquiry of recent date you are advised

that a member of the state board of medical examiners is
an "incumbent of any office or position under the constitu
tion or laws" of this state within the meaning of that
language as used in sec. II, art. XIII, state constitution,
adopted in 1902, and that under this provision of the con
stitution and the statutes of the state enacted pursuant
thereto no person who is an incumbent of any office or posi-
tipn under the constitution or laws of the state may law
fully receive, have or use a free railroad pass or transporta
tion for any purpose whatever, except in the discharge of
duty as an officer or employe of the railroad issuing the
pass. Sec. 4552a, Stats., enacted pursuant to the above
mentioned constitutional provision declares:

"The term 'free pass' shall include any form of ticket or
mileage entitling the holder to travel over any part of the
line or lines of any railroad issued to the holder as a gift or in
consideration or partial consideration of any service per
formed or to be performed by such holder, except where
such ticket or mileage is used by such holder in the perform
ance of his duties as an employe of the railroad issuing
the same."

You state in your inquiry that on the trip contemplated
you will be traveling "on company business alone." On
this state of facts you would be within the exception men
tioned in sec. 4552a, Stats.

Subsec. 2, sec. 1797-8, Stats., which permits the giving
of passes or reduced rates to named classes of persons, in
cluding railroad employes, however, provides:

"No person holding any public office or position under the .
laws of this state shall be given free transportation or reduced
rates not open to the public."
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The language above quoted from sec. 4552a was incor
porated in the section by amendment by chap. 486, Laws of
1905, subsequent to the enactment by the same legislature
of the Railroad Commission Act, eh. 362, Laws of 1905,
afterwards sees. 1797—1 to 1797—31, Stats., including the
language above quoted from sec. 1797-8. The amendment
of sec. 1797-8 by ch. 13, Special Session of 1905, was merely
by way of adding to the class of persons who might lawfully
receive free transportation. The proviso above quoted from
subsec. 2, sec. 1797-8, continued undisturbed.

In this situation it would seem that the proviso quoted
in sec. 4552a is not only the later but also the more specific
statutory provision upon the subject of the use of free passes
by a person who is, at the same time, an ofhcial or employe
of the railroad company issuing the pass and an incumbent
of an office or position under, the laws of the state when
such use is confined strictly to the business or employment
of the railway company.

Therefore, I am inclined to hold, and it is my opinion,
that where the case is one within the proviso above quoted
of sec. 4552a the pass may lawfully be used.

Indigent, Insane, etc.—Public Health—A county which
has adopted the county system of poor relief is chargeable
with the maintenance of an indigent family quarantined by-
order of local health board.
The town is liable for quarantine expenses.

October 25, 1916.

T, P. Abel,
District Attorney,

Sparta, Wisconsin.
In your recent letter you state that Monroe county has

adopted the county system of providing for a poor person,
according to sec. 1519, and you submit the following ques
tion:

•  "A is a resident of the town of N in Monroe county,
and his infant child has been afflicted with a communicable
disease which has been designated as quarantinable by the
state board of health. Under these conditions, is it the
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duty of the poor commissioner of the county, or the officers
of the town, to provide for the quarantine and the expenses
of caring for the patient and family?"

Sec. 1416-17, Stats., contains the following;

"The'expense for necessary nurses, medical attention,
food, and other articles needed for the comfort of the
ainictcd person or persons shall be a charge to the persons so
taken care of, or against any other person who may be
liable for his support. Indigent cases shall be cared for at
public expense upon the order of the local board of health.
The expense of maintaining quarantine and disinfection of
persons and premises after death or recovery shall be paid
by the citj-, incorporated village, or town upon the order of
the local board of health. In all cases the disinfecting and
cleansing so as to elTectually destroy the contagion shall be
done before quarantine is removed," etc.

Under the above provision, the expense for necessary
nurses, medical attention, food and other articles needed
for the comfort of the afflicted person shall be charged to
the person who is liable for the support of the afflicted per
son. You do not state in your letter what person is liable
for the support of the afflicted person. If the child in question
is not an indigent then the father would be liable for such
support. If, however, the child who is afflicted is an indi
gent person, then the provision of the above quoted statute
is applicable.

"Indigent cases shall be cared for at public expense
upon the order of the local board of health."

Under your statement of facts, Monroe county has
adopted the county system of providingfor poor persons;
so all indigent cases must be paid for by the county on the
order of the local board of health.

The expense of maintaining the quarantine and disinfect
ing the person and premises are to be paid by the city under
the above statute.

See also Opinions of Attorney General for 1912, pp. 460,
729, 736.
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State Park Lands—Conservation Commission—•Conservation
commission has authority to acquire for state park pur
poses the life estate in lands the fee in •which has already
been acquired for such purposes.

October 25, 1916.
State Conservation Com.mission.

In your letter of October 23d, you submit the following:

"The old state park board purchased certain lands from
II. R.Holand which now comprise part of the Peninsula State
Park. In the transaction, it was agreed that Mr. Holand was
to have a life lease on certain orchard lands.
"You will possibly remember from previous corres

pondence, that we are having a great deal of trouble with
Mr. Holand. We recently had a conference with the
gentleman, and wish to ask your opinion as to whether
or not, under the law, we may purchase from Mr. Holand
the life lease that he holds on said lands, the amount to be
paid out of the park purchase fund of the state."

Sec. 1494^-3/n, provides:

"7. Said board is authorized and empowered to purchase
or acquire for and in the name of the state of Wisconsin
in the manner hereinafter provided and for the purposes
hereinafter designated, title to such tracts of land as it may
select, which in the opinion of said board shall most ade
quately and suitably fulfill the requirements of a slate park,
and shall duly take into consideration in the acquire
ments of such lands, their relative cost and value for park
purposes, out of any moneys appropriated to or received by
the said state park board."

Sec. 62.02 transfers the powers, duties and funds formerly
imposed upon the state park board, to the state conserva
tion commission.

There is ample authority given in the statutes to the
state conservation commission to purchase the life estate
in the lands in question, for park purposes, and to pay for
it out of the funds in their hands for that purpose.
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Public Officers—TownOJJicer—Sale of commodities by town
oflicer to the town not exceeding $100 in amount in any one
year not prohibited by sec. 4549, Stats.

October 25, 1916.

M. E. Dillon,

District Attorney,
Ashland, Wisconsin.

I have your request for opinion of the 24th inst. in which
you state:

"I have two complaints made to me against town officers
under 4549, R. S. One of the officers is town clerk of one of
the towns that has sold some S70 worth of wood to the town,
receiving the market price for the wood. The other is the
town chairman who owns a saw mill and sold S90 Avorth of
plank for bridges, receiving therefor the market price.
"Are these sales violation of sec. 4549, taking into con

sideration the amendment made to said section by ch. 612,
Laws of 1915?"

Sec. 4549, Stats., prohibiting officers of state and of
counties, cities, villages and school districts from having
any personal pecuniary interests in any contract with or
the sale of lands or personal properly to the state, county,
city, village or school district of which they are respectively
such officers, was amended by ch. 612, Laws of 1915, by
adding a proviso to the effect that the provisions of this
section shall not apply

"to the publication of legal notices required to be pub
lished by any town, village or county or by any town, village
or county officer, at a rale not higher than that prescribed
by law, nor to contract for the sale of printed matter or any other
commodity, not exceeding one hundred dollars in any one year.

In one of the cases you submit the commodity sold was
$70 worth of wood, and in the other case $90 worth of
bridge planks. Your statement does not disclose whether
there were any other sales in either of these cases by the
same official to the same town in the same year. The
amendment of 1915 expressly excepts from the application
of the section sales of any commodity by an officer of a
town to the town, provided the amount of such sales does
not exceed $100 in any one year. If the sales stated in your
letter are the only sales made during the year they are
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clearly within this exception and not in violation of the
statute.

Public Officers—Town Treasurer—A town treasurer and
his bondsmen arc liable for loss of town funds deposited by
him in a bank which became insolvent.

October 25, 1916.
William W. Storms,

Dislricl Allorncii,
Racine, Wisconsin.

In your letter of the 23d inst. you submit the following:

"The funds of an incorporated village of this county
were placed by the treasurer in the Commercial and Savings
Bank of this city, which recently failed and was liquidated
by the commissioner of banking under the banking laws.
"It has been the custom of successive treasurers to keep

these funds in the Commercial and Savings Bank from year
to year, and I believe that during the year or two prior to the
failing of the bank the village had received and accepted
interest fi'om the money on deposit. The village board
had taken no oflicial action directing the treasurer to place
the village funds in this bank or any other bank, but it is
claimed that some of the individual members of the village
board, and perhaps the ollicers, had advised or directed
the village treasurer to place the funds in this bank. After
the bank failed a dividend of 50% was repaid and accepted
by the village. One-half of the funds of the village which
were in the bank at the time it closed have not been repaid
into the village treasury. The sureties upon the bond of
the treasurer claim that they are not liable upon the bond
and cannot be compelled by law to pay over the funds
belonging to the village. The same situation obtains with
reference to two or three towns of the county.
"Please give me your opinion at your earliest convenience

of the liability of the village treasurer and the town treas
urers, and also the liability of the sureties upon their bonds
to pay the amount into the village treasury."

Upon the question of the liability of a treasurer and his
bondsmen in cases of loss by bank failure the authorities are
not all in accord. The weight of authority seems to be that
where the statute requires the funds of the treasurer to be
turned over to his successor he becomes an absolute guarantor
and his bondsmen are likewise held to an absolute liability
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regardless of the cause of the loss. The cases arc collected
in a note to Wilson v. People, 22 L. R. A. 4-49.

In a later case, Mecklenburg Co. v. Beales, 69 S. E. 1032,
a great many cases are cited. The court there makes a
distinction between loss caused by acts of God and public
enemy, and holds that a county treasurer cannot excuse
a loss caused by insolvency of a bank by showing that he
followed a long prevailing practice of so depositing in that
particular bank, with the supervisors' knowledge and ap
proval, and that he honestly believed it to be the safest
disposition of the funds.

In Tillinghast v. Merrill, 151 N. Y. 143, a comparatively
late case, where a county treasurer brought an actiop on
a bond against a supervisor of a town and his bondsmen,
due to a loss caused by the failure of a bank, the court held:

"Public ofTiccrs having the custody of public moneys are
ex virluie ojficii insurers of the same and are liable for the loss
thereof, although accruing without their fault or negligence."

In view of the fact that by subd. (6), sec. 836, Stats., it
is made the duty of the town treasurer to turn over to his
successor in office all the moneys that he holds as treasurer—
and, by sec. 819, Stats., town treasurers are required to
demand all damages suffered by the towns for breaches of
bonds of officers and to prosecute actions to recover any
losses—the liability of public officers in charge of funds, and
their bondsmen, would seem to be absolute.
The case of Omro v. Kaime, 39 Wis. 468, decided in 1876,

seems to lay down the rule which has been adhered to so
far as the question has been raised in this state ever since;
and the case has been cited with approval by courts through
out the country. The court there said, on p. 476, in answer
to the defense that the treasurer had been guilty of no
want of care and diligence in depositing the money in the
bank and for that reason should not be held liable for its
loss, quoting from U. S. v. Prescoti, and others, 3 How. 178;

"Public policy requires that every depositor of public
money should be held to strict accountability-ynoL only
that he should exercise the highest degree of vigilance but
that 'he should keep safely' the moneys which come to his
hands. Any relaxation of this condition would open a door
to frauds which might be practiced with impunity."



786 Opinions of the i\TTORNEY-GENERAL

There is nothing in the law covering the liability of village
treasurers that would be different from the above stated

rule with respect to town treasurers.
It is therefore my opinion that village and town treasurers

are liable absolutely for the money held by them as treas
urers and which has been lost by reason of the insolvency
of the bank in which they deposit it. The sureties upon
their bonds are likewise liable absolutely .as sureties to the
same extent.

Public Officers—Courtly Treasurer—Town Clerk—A town
clerk is not disqualified for the office of county treasurer.
The offices of town clerk and county treasurer are not

incompatible and may be held by the same person.

October 26, 1916.
Stanley G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

You submit the following question for an opinion:

"A town clerk was nominated at the primaries in Septem
ber to the office of county treasurer of the county in which
the town was located, of which he was clerk. There will be
no cpiestion, under the circumstances, but that he will be
elected at the November election. Will it be necessary for
him to resign as town clerk before taking his office as county
treasurer on the first Monday of January, or can he continue to
hold the office of town clerk until the spring election of 1917?"

In reality, at least two questions of law are presented:
First, must a county treasurer elect who is holding the
office of town clerk resign the latter office in order to make
himself eligible to the former? Second, does the law permit
the same person to hold the office of town clerk and the office
of county treasurer at one and the same time?
The fact that a person elected to the office of county

treasurer holds the office of town clerk does not render him

ineligible to the office of county treasurer. Ineligibility to
one office on account of being the incumbent of another is
entirely a matter of statutory or of constitutional provision.
The statute enumerates the officers who are ineligible to
the office of county treasurer.
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"No person holding the office of sheriff, iindersherifT,
county judge, district attorney, clerk of the circuit court,
county clerk or member of the county board shall hold the
office of county treasurer or deputy county treasurer."
(Sec. 713, Stats.)

As the office of town clerk is not included in the list con

tained in the statute just quoted, it follows that the person
holding the office of town clerk is not ineligible to the office
of county treasurer.
What has been said above regarding eligibility to office

is not to be confused with incompatibility of offices. Should
the two offices, in point of law, be incompatiiile, the town
clerk by qualifying as county treasurer, would liy that very
act vacate the former office.

"Under well established principles of law the acceptance
of the latter office, if the offices are incompatible, vacated
the former." Stale ex rel. Johnson v. Nyc, 148 Wis. 659, 670.

Consequently, if the offices are incompatible, no resigna
tion as town clerk would be necessary. That office would
be vacated by acceptance of the office of county treasurer.
The answer to the second question depends upon the duties

of the two offices. Sec. 832, Stats., prescribes the duties of
town clerk and sec. 715 prescribes those of the county treas
urer. A perusal of these two sections fails to disclose any
legal conflict in the duties of the two. I am, therefore, of
the opinion that there is no legal objection to both'offices
being filled by the same individual.

Mothers' Pensions—An illegitimate child may be a de
pendent child within the meaning of the law and a family
otherwise entitled to aid under the law is not disqualified
by the fact that a member of the household is an illegitimate
child.

October 26, 1916.
Hon. J. C. Karel, Judge,

Juvenile Court,
Milwaukee, Wisconsin.

It appears from your letter of October 24th, 1916, that
it has heretofore been the rule of the juvenile court to refuse



788 Opinions of the Attorney-General

aid under see. 573/, StaLs., to every family wherein there is
an illegitimate child; that the probation department takes
the position that either such aid must be denied or such
child must be first committed to some institution or in some

way separated from such family.
You ask, for an opinion as to whether the law permits the

court to grant aid necessary for the proper care of otlier
dependent children in such a family.
Your letter further states:

"I also have a case under advisement with the facts as
follows: A widow with five children has made application
for mothers' aid. Her oldest daughter, 20 years of age, is
the mother of an illegitimate child. This daughter is out
working helping support the entire family, but her illegiti
mate child is lieing cared for by the widowed mother.
The probation department in presenting the facts to the
court slated that in their construction of the law they
believed that this illegitimate child would have to be sepa
rated from the family or no aid could be granted the mother
and her children. From a perusal of the law would you
coincide with the views of the ju-obation department?"

I cannot agree with that interpretation of the law. The
statutes do not support that construction and human reason
and Christian charity seem to me to be against it.
The statute is absolutely silent on the question of illegiti

macy. This particular section purports to provide aid for
dependent children. It makes no exception of the character
incorporated into it by the ])robation department. All
children who are dependent upon the public for support or
who are neglected or whose health is in danger and who
are dependent upon a mother who is widowed, or worse, or
upon grandparents or upon such other person as may have
the care and custody of such children, provided the children
are under 14 years of age, are entitled to sutricient aid to
enable the custodians to properly care for such children,
the aid not to exceed .815" per month for any child, nor S40
for any family. There is no classification into legitimates
and bastards. Surely the latter are quite as likelj' to be
dependent or neglected as the former. To what institution
could the probation department have this illegitimate
committed? Their construction certainly precludes commit
ment to the state public school at Sparta, for that is a school
for "dependent or neglected children."
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Sec. 573-1 says:

"the words 'dependent child' and 'neglected child' shall
mean any child * * * who for any reason is destitute
or homeless or abandoned or dependent upon the public
for support."

It is true that this defining section is limited to the use
of those words in sees. 573-1 to 573—10, but those were all
the sections of this particular chapter when the definition
was made. Sec. 573/is a subseQuent addition to the same
chapter. These sections are all part of ch. 30a, Stats., entitled
"The State Public School," and must be construed together.
If the words "dependent child" in one section of the chapter
include illegitimates they are included in the meaning of
those words in every section of the chapter and vice versa.
The, pension feature was enacted to supplement the work
of the state public school and to secure to children the
benefits of home life.

In an opinion rendered by this department January 6,
1916,* it was held that the mother of bastard children who
are living with her was not entitled to such, aid, she not
being a widow nor the "wife of a husband who is incapac
itated for gainful work," etc. This was upon the ground
that the mother did not come within the terms of the statute
and not upon the ground that aid should be denied to the
children because of their social status. It was said:

"If they were living with their grandparents^ or other
persons the above conclusion might be different."

It seems plain that where the children and those having
the custody of them satisfy the letter of the statute they
should be held to be within its benefits and that no exception
should be engrafted by the court upon the statute to exclude
any children from the benefits of the stale's charity.
What reason is there for taking the child of this unfortu

nate daughter out of the family in question? Why should
the state segregate the bastard? The handicap with which
he enters the world should be enough. At best he is in danger
of having his mother's shame flung at him at every turn in
life. The word itself is a term of abuse. In place of emphasiz
ing his origin it should be obscured as much as possible if

♦Page 13 of this volume.
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it cannot be wholly lost. Undoubtedly the law intends as
far as may be to relieve him from the disadvantages which
his social status casts upon him. It is highly probable that
many, perhaps most, of the pupils at the Sparta school are
illegitimate. There are various provisions made by law
for legitimatizing such children. They need the same care
and ought to have the educational advantages which the
state intends all children to enjoy.
The aid, though paid to the mother or grandparent or

other custodian of the dependent child, is in reality for
the child and not for the ancestor or guardian, hence it is
not material what other dependents may be members of
the household. Wherever the condition of a child and his
custodian satisfy the conditions of the statute, the court
has power to grant aid as provided by the statute.

It is understood, of course, that the juvenile court has a
wide discretion in these matters. This opinion does not
deal with that discretion in any sense. It is confined to the
question of the jurisdiction of the court and the judge.
In fact there is no legal obstacle that I can perceive in the

way of an allowance being made for the illegitimate child
referred to in your letter, provided such child is dependent
upon the grandmother and the latter has the care and
custody of such child. But, as you have not asked for an
opinion on that point, none is expressed. That the presence
of this babe in that family offers no legal impediment to the
granting of aid for any who might otherwise be entitled to
it I have no doubt. The allowance of aid for that family
rests in the judgment and discretion of the court.

Elections—YoiQT removing, within ten days before elec
tion, from a precinct in which he is registered to another
precinct may vole in the precinct to which he removes. •

October 30, 1916.
M. E. Dillon,

District Attorney,
Ashland, Wisconsin.

You submit in your letter of October 27lh the following
inquiry and ask for my opinion thereon:
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"A voter in the third precinct intends moving into the
fourth precinct about five days before election. He has
registered in the tliird precinct. Can he vote in the fourth
precinct at the general election, where he has not resided for
ten days, if he obtains from the inspectors of election in the
third precinct affidavits showing that he was a registered
voter in that precinct under siibd. 12, of sec. 6.51, R. S.?"

The statute provides that in order for a person to vote at
a given precinct on election day he must have resided in
that precinct at least ten days prior to election.
That, however, is the general rule, but a special provision

is made for those persons who find it necessary to move
from one precinct to another within ten days next preceding
election.

Subsec. 12, sec. 6.51, Stats., provides:

"Any registered voter who shall remove from one precinct
to another between the last registration day and election day
shall, upon presentation of alTidavits from the inspectors of
the precinct from which he removes, showing registration in
such precinct, be considered a resident of the precinct to
which he has moved and shall be entitled to vole therein."

Sec. 6.17, Stats., provides that the last Tuesday next
preceding election day shall be the last registration day.

It is therefore my opinion that the person referred to by
you is entitled to vote upon presentation of affidavits from
the inspectors of the precinct from which he so removes.

Civil Service—Extra Compensation—Extra compensation
cannot lawfully be paid to a state civil service employe as
for overtime on worl; of the kind and character within the

scope of the regular employment.

October 30, 1916.

Hon. John S. Donald,

Secretary of State.
In your letter of the 28th you enclose pay roll of the legis

lative reference branch of the free library commission and
call my attention to the fact that this pay roll calls for a
payment to Miss Florence Hays of a full month's salary of
.?91 as a cataloguer in the department, and also for payment
to her for twenty-five hours extra time at 50c per hour. You
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ask if, in my opinion, it is proper for a stale employe to
receive a regular salary and, in addition, receive extra com
pensation for overtime while employed at regular or similar
duties in the department.

Sec. 169c, Stats., provides in part:

"OfTice hours for the departments of state government
shall begin at eight-thirty o'clock A. M. and dose at five
o'clock P. M. with intermission from twelve to one-thirty
o'clock, except Saturda\\afternoons when such hours may be
observed as the heads of departments may think proper."

I presume that the claim for extra pay is based upon the
fact that Miss Hays worked prior to eight-thirty o'clock
A. M. or after five o'clock P. M., or both. Your (picstion
indicates that the work she was doing, during these hours
of so-called overtime, was in a general way the same kind
of work and for the same department for which she received
her regular monthly pay.
This statute does not purport to fix the hours during

which employes are required to serve, but the provision has
reference only to the hours when the offices of these depart
ments shall be open to the public. Bloodgood v. Wucsl, 74
N. Y. S. 913.

In the case just referred to the syllabus reads:

"Where one employed as an assistant equity clerk of
King's county performed services required by the duties of
his office before nine A. M. and after four P. M., and was
told by the clerk he would pay him for overtime, he could
not recover for work done before nine A. M. and after four
P. M.; county law, sec. .165, requiring the office to be open
from nine to four, referring only to the hours when the office
shall be open to the public, and the clerk's promise being
a imclum pactum, inasmuch as the duties were retjuired by the
employment." Bloodgood v. Wuesl, 74 N. Y. S. 913.

In another case arising in New York the plaintiff, a general
stenographer of the assembly of that state, brought an action
against an individual member of the assembly for work
claimed to have been done for him. Inter alia the court said:

"The fact remains that the work done was wholly in
cluded within her duties as general stenographer of the
assembly, and the fact that in doing part ol the work she
worked ovcrtune and at her room does not entitle her to
charge extra compensation." I'emple i>. Brooks, 151 N. Y. S.
490, 493.
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In the cited case the statute expressly provided that no
extra compensation should be received, but as the court
held that that provision referred only to compensation to
be paid by the state, it had little bearing on the decision.
These cases arc placed upon the same ground as are the

well-known cases in which it is held that a public officer takes
his office cum oncre, and that if extra duties arc imposed
upon him, as such officer, during his term of office, no addi
tional compensation can be claimed because of the per
formance of such added duties.

An employe of the public cannot recover for the perform
ance of extra services in connection with his duties as such

employe. Sidivaij v. Soulh Park Commissioners, 120 111. 490.
These decisions are in line with what has been held by

this department in several opinions.
In an opinion to the secretary and chief examiner of the

state civil service commission dated August 9, 1907, and
found on p. 187 of the Biennial Report and Opinions of
Attorney General for 1908, the ciuestion was whether or not
an employe of the state, during the period of his leave of
absence, might be employed in other capacities or under
other departments and receive compensation therefor in
addition to his regular salary. It was held that if such em
ployment was free from fraud or collusion this might be done,
but in discussing the case, among other things it was said:

"It does not follow from what has been said that an
officer or employe of the state may, during leave of absence,
perform duties which are germane or incidental to his
official duties and receive extra compensation therefor;
nor may sucli an officer or employe by voluntarily devoting
extra hours to the duties of his position, receive extra com
pensation therefor; * * *,
"* * *. It should ))c determined, first, whether the

duties performed in the second employment, for which the
employe seeks compensation, were duties germane and
incidental to his first employment; second, whether they
were such duties as he might or could be required to perform
under his first employment; third, whether the duties re
quired to be performed by him in his new employment were
performed in the same place or in the same manner as his
original employment; fourth, whether the duties imposed
upon him by his new employment were such as he could
be compelled by any law or his contract of employment to do
under his first employment.
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"If these questions are answered in the afTirmative, my
opinion is that such employe cannot receive compensation
for his second employment. But, if his salary, account or
payroll is otherwise in proper form and his employment a
proper one to be made under the civil service law and his
employment free from fraud or collusion and the answers to
the inquiries above made are or should be in the negative,
then his account or salary should be approved by the civil
service commission."

In another opinion to the secretary of the civil service
commission dated September 26, 1910, and found on p. 869
of the Biennial Report and Opinions of Attorney General for
1912, it was held, applying the same tests laid down in the
opinion just referred to, that a state employe recalled from
her leave of absence and accepting employment at duties
which might have been required of her under the original
employment, is not entitled to extra compensation therefor.
In an opinion to the civil service commission dated Sep

tember 6, 1913, and found on p. 163, Vol. II, Op. Atty. Gen.,
the opinion of September 26, 1910, was referred to and
apparently approved. It was held that a civil service em
ploye may be paid extra compensation for work done not
within the scope of his regular employment. In that opinion
ch. 556, Laws of 1913, is referred to as changing, to some
extent, the state policy Avith reference to the number, duties
and compensation of the employes in the various depart
ments, those matters being now left very largely to the
discretion of the head of the department.
But even under that law it is provided and contemplated

that department heads shall establish positions and pre
scribe the duties.pertaining to such positions and that the
salary of such positions shall be fixed at a definite sum,
subject, of course, to change by the head of the department
and subject to the civil service law from time to lime. Still
the law, I think, contemplates that there shall be at all
times a fixed salary for each regular employment. When
the position has been established, the duties of it prescribed
and the salary fixed, the same rules of law apply as heretofore
and an employe taking such position is not entitled and may
not lawfully be paid extra compensation because of working
more than seven hours per day in the same department and
doing the same kind of work as that for which the fixed
salary is paid.
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Education — Supervising Teachers—Appropriation by
county board to pay salary and expense of supervising
teacher is available to pay salary and expenses of as many
supervising teachers as may be authorized by law and ap
pointed in such county.

October 30. 1916.
Stanley G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

It appears from your letter of -October 16th, 1916, that
a supervising teacher was appointed in your county upon
the enactment of the law authorizing the same; that in
November following such appointment, the county board
adopted a resolution which provided for a tax levy of $6,000
for school purposes, and that the budget, which forms part
of the resolution, contains this item:

"For salary and traveling expenses of supervising teacher,
$1,520;"

that,

"Thereafter and on July IS, 1916, a second supervising
teacher was appointed, as Rock county has over one hundred
and twenty-live schools. Thereafter and on September
28, 1916, the county treasurer received from the state
treasurer nine hundred and forty-four dollars ($944.00),
being the reimbursement for monej'^ advanced by the
county for salary and expenses of the supervising teacher
first appointed from the date of her appointment up to June
30, FMC. The question has now arisen whether the
county clerk has power to draw, and the county treasurer
power to pay, orders on said sum of nine hundred and
forty-four dollars, for salary and expenses of the second
supervising teacher appointed in July of 1916, or whether
such teacher must wait until the annual meeting of the
county board, at which time money could be appropriated
for her salary and expenses."

You are advised that the county clerk may draw and the
coun ty treasurer should pay orders for the salary and expenses
of both sui)ervising teachers, at least until the money in that
fund is exhausted.

The statutes do not seem to warrant any other conclusion.
You speak of the appointment of a second supervising
teacher but the law plainly does not rank or grade such
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teachers. It specifies the day on which the teachers shall be
appointed and authorizes two such teachers where the
county or superintendent district contains 125 common
schools. Though there are two teachers there is no first and
no second teacher; both are equal and both have the same
right to, and claim upon, the fund provided to pay for this
work of supervision.

'TO. The committee on common schools provided for in
subsection 2 of section TOt, on the first Tuesday after their
appointment and annually thereafter on the third Tuesday in
July shall upon the nomination of the county superintendent
appoint one supervising teacher with the qualifications
hereinafter provided, to assist the county superintendent in
supervising schools. In counties or superintendent districts
liaving more than one hundred twenty-five schools the com
mittee on common schools may on the third Tuesday in
j^ly * * * appoint two supervising teachers » * »,
to assist county superintendents =•= * *
"11. The committee on common schools shall make the

appointment or appointments * * * from the eligible
list * * * and fix the monthly salary to be paid such
supervising teacher or teachers * * *. In addition to
this salary the supervising teacher shall be reimbursed for
all actual and necessary expenses incurred in the performance
of his duties. The salary of the supervising teacher shall be
paid in ten equal monthly instalments. The county
board * * * shall appropriate money to pay the
salary and expenses of the supervising teachers, * * *
until such times as the county * * * shall be reimbursed
])y the state for the amount paid for such purposes. The
county board of supervisors arc authorized to make provi
sions for the monthly payment of the salary and expenses of
each supervising teacher.
"15. The county or district superintendent shall * * *

report in writing to the state superintendent, setting forth
the name and qualifications of the supervising teacher, or
teachers, the number of months employed, * * * and
such other facts as may be required by the state superin
tendent.
"16. On receipt of such report, if it shall be satisfactory

*  * *, the state superintendent shall certify' in favor of
the county employing such supervising teacher, or teachers,
the amount of the salary and the actual and necessary
expenses paid to such supervising teacher, or teachers, for
the year ending June thirtieth, and file it with the secretary of
state, whereupon the secretary of state shall draw his
warrant to the amount of the certificate in favor of the
county treasurer of the county employing such supervising
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teacher, or teachers. The amount so cerLificd shall be paid
*  * * Lo the treasurer of the county, to be placed in a
fund to be used for the payment of the salary and expenses
of the supervising teacher, or teachers." (Sec. 698, Stats.)

The fact that the resolution of the county board uses the
singular number is of no significance in this connection.
That numlier was used at the time because there was then
but one teacher. That, however, docs not prevent the reso
lution from applying to all of the superintending teachers.
In the construction of the statutes, resolutions and ordi
nances, as well as in contracts, it is common to construe the
singular number as including more than one. The eflect of
this resolution would not have been different had it used
the plural number; and this fund into which the money
received from the state treasury has been paid is so far
beyond the control of the county board that said board
cannot control its disbursement to meet tiie purposes for
which it is intended.

The duty of the county clerk and county Ireasurer seems
to be plain in the premises.

Education—The statute requires that the wholesale prices
of school l)ooks filed by publishers or distributors with the
state superintendent shall be the lowest wholesale prices at
which such books are sold or delivered under contract or

otheiwise in any state.

October 31, 1916.

Hon. Cv p. Gary,
Stale Superintendent of Public Instruction.

In your letter of October 28th you enclose a letter from
The A. S. Barnes Book Publishing Company, and ask for
my opinion upon the questions therein submitted, which
questions are as follows:

*T. Would it be in conformity with the Wisconsin Text
book Law for a publisher to withdraw all present filings oj
prices and then refile a new schedule of prices based upon
present conditions of manufacturing costs, such refilings of
prices to be maintained uniformly throughout the country,
thus conforming to the minimum price requirement?
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"2. What constitutes the 'sale unit' under the law?
Is it the original adoption contract or record, covcrinu the full
period of adoption as regulated by law, or is it the individual
delivery made from time to time on order under that adop
tion? In other words, would all subsequent orders following
the introductory order be legally construed as individual
sales, or would tliej" be construed merely as 'deliveries
under contract?' "

In an opinion which I rendered to you October 12, 1915,
you asked, among other things:

"You will readily see that pul)lishers are in a position
to make favorable terms, lower than terms can be made
othenvise, \vhen long-term adoptions and contracts are
possible. ill such fact compel publishing companies to
take into consideration long-term contract prices in Michi
gan, Minnesota, and other states when fixina lowest sale
price in Wisconsin?" (See Vol. IV, Op. Atty. Gen., p. 86().)

I stated to you at that time:

"The proyision of the law upon which the answer to this
question depends is as follows:
'He shall file * * * in the office of the state superin

tendent of public instruction a sworn statement of the list
price, the lowest wholesale price, and the lowest exchange
price at which said book is sold or exchanged for an old
book on the same subject of like grade and kind but of a
different scries in states of the United States including the
state of Wisconsin.'
"It is a matter of common knowledge that wholesalers of

commercial commodities grade their prices, even wholesale
prices, according to the amount involved in the sale * * *.
This law, however, seems to require the filing of the lowest
wholesale price and the lowest exchange price. It did seem
to recognize that there are different wholesale prices, but it
plainly commands that the lowest wholesale price is the only
price with which it is concerned. It is my opinion that it
will not be permissible for school book companies to take
into consideration the length of term of the adoptions. The
jaw seems to demand that books shall be sold at wholesale
in this state at the lowest wholesale price at which they are
sold anywhere in the United States."

Other provisions of the statute, sec. 553/71-101, governing
this subject which are pertinent to this inquiry are the fol
lowing:

"(2) He shall file with the state superintendent of public
instruction a bond running to the people of the state of
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Wisconsin, with a responsible siireLy company authorized
to do business in Lhe state of Wisconsin as surety thereon, in a
penal sum to be determined by the state superintendent of
public instruction, of not less than two thousand dollars
nor more than ten thousand dollars, conditioned as follows:
"(a) That he will furnish any of the books listed in said

statement and in any other statement subsequently filed by
him within five years, to any school district, to any school
corporation and to any person or corporation in the state of
Wisconsin at the lowest price contained in said statement
and that he will maintain said price uniformly throughout
the state;
"(b) That he will reduce such prices automatically in

Wisconsin whenever reductions are made elsewhere in the
United States, so that at no-time shall any book so filed and
listed by him be sold in the state of Wisconsin at a higher
net price than is received for such book elsewhere in the
United States."

It is plain from the ruling heretofore made and from the
provisions of the statute that the law of this state con
templates and requires that so long as the company is
furnishing books upon any sort of contract, whether extend
ing over a long period of time or otherwise, either in this
state or elsewhere, it must furnish books in this state at
wholesale at the lowest wholesale price at which they arc
sold anywhere in the United States. While the statute does
not prevent but, on the other hand, contemplates that the
company may file new lists of prices, from time to time, it
will not be lawful for the company to list therein any book
at any wholesale price greater than the lowest wholesale
price at which such book is being sold or delivered on con
tract, or at which such book is required to be sold or de
livered under the terms of any contract not yet fulfilled.
Such is the elTect of the conditions required to be set out

in the book company's bond, the filing of which is a condition
precedent to the right to have its books adopted in schools
of this state. While the company may file a new list of prices,
it must see to it that such list does not make a price on any
book which is higher than the price at which it is selling,
intends to sell, or is bound to sell, or deliver under con
tract, the same book in this state or elsewhere.

So far as the second question submitted is not answered
in the foregoing, it appears to have reference to the form of
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school hook adoption laws existing in other states, and is not
applicable in this state.

Fish and Game—It is unlawful for one who has killed his

"bag limit" of game to continue to hunt such game and his
possession of a hunting license is no protection.

October 31, 1910.

State Conservation Commission.

In your communication of October .30th you submit a
question which was submitted to you by the conservation
wardens Shaver and Powell. The question is as follows:

"Please advise if it is a violation of the state game laws
for a person to hunt deer and shoot at the same during the
open season for deer while being in possession of a hunting
license at Ihc time, if the said person has already killed a
deer for that season and has used the coupon from his hunting
license, i.e., under these circumstances is the party's license
void as far as his license for hunting deer for that season is
concerned?"

Under sec. 62.IC, Stats., we have the following provision:

"A close season is established for each variety of wild
mammals and birds listed in the following table, extending
during ail of the time in each year except the period em
braced within the dates, both inclusive, set opposite the
name of each variety or each locality, respectively, in the
column headed 'Open Season;' and, except as expressly
provided in this chapter, no person shall hunl, take, capture,
shoot at or kill anij such wild mammal or bird at am; time other
than the open season therefor, nor in the open season in excess
of the number designated opposite each variety or each locality,
respectively, in the column headed 'Bag Limit.' "

In said table the bag limit for certain deer is one each year,
and the period of time for the open season is from November
11th to November 30th. Under "Kind of Animal and Lo

cality" the counties are specified, also the kind of deer.
T^ou will note that it is expressly provided that no person

shall hunt, take, capture, shoot at or kill any such wild
mammal or bird at an^^ time other than the open season
therefor, nor in the open season in excess of the number
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designated opposite each variety or eacii locality, respective
ly, in the column headed "Bay Limit,"
Your question must therefore be answered in the affirma

tive. It is a violation of our law to hunt or shoot at a deer
during the open season therefor, when a person has already
killed a deer and used the coupon attached to his license.
His license is no protection to him then as he can neither
hunt nor shoot at deer during, the same year. The clear
wording of the statute is decisive of the question.

i6-^e
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Bridges and Highways—Jhd)lic Officers—IIighway Com
mission—The highway commission, not a member or at
tache, must approve relocations of state aid highways.
The county highway commissioner cannot proceed to

condemn until 15 days after filing of the plat unless the town
board sooner concludes that it is impracticable to buy the
premises.

November 1, 1916.

Wisconsin Highway Commission.

Your letter of October 31st, transmitting a letter received
by you from 0. H. Bruemmer, district attorney of Kewaunee
county, has been received. You request an opinion upon
the matters submitted by his letter.

It appears from his letter that the highway authorities are
about to improve a portion of the county system of pros
pective state highways situated in the unincorporated village
of Casco; that it is deemed advisable to make a relocation of
the highway and that the county authorities have decided
to condemn the necessary land, under sec. 1317m-7; that a
plat has been made by the state engineering department, on
which plat there is the approval of the state highway engi
neer. Upon this statement of facts, two questions are submit
ted:

1. Is the approval of such plat by the state highway engi
neer sufficient; or is it necessary to have the approval of the
state highway commission?

2. Is it necessary that condemnation proceedings wait
fifteen days after the county highway commissioner has
filed his plat of the proposed change; or may such proceedings
be instituted earlier if the town board finds it impracticable
to deal by contract with the owner of the lands?
The relocation must have the approval of the commission.

The state highway commission is created by sec. i;517/n-l and
consists of five members. The following section defines its
powers and duties. The chief engineer ol the commission is
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known as the state highway engineer. He is not the com
mission but acts under the direction and authority of the
commission.

"2. (a) Whenever it shall be deemed advisable, in the
judgment of the county highway commissioner, approved
by the stale highway commission, for the proper conslrucLion
or improvement of any prospective state highway or bridge
thereon to change and relocate any such bridge, or a portion
of such highway, he shall file a plat thereof, showing the
existing location and the proposed change, with the town
clerk * * * and it shall be the duty of the board of supervisors
of such town to deal by contract, if practicable, with the
ownere of the premises to be affected by such change and
make such change within fifteen days thereafter, the same to
be evidenced by an order reciting the facts entered by such
board upon its records, which order shall be conclusive evi
dence of the relocation." (Sec. 1317/n-7, Stats.)

It is the approval of the commission which is essential to
authorize a relocation of a highway under this statute. By
the commission is meant a majority of the members thereof:

"(3) All words purporting to give a joint authority to
three or more public officers or other persons shall be con
strued as giving such authority to a majority of such officers
or other persons unless it shall be otherwise expressly de
clared in the law giving the authority." (Sec. 4971, Stats.)

The supreme court has recently decided a kindred ques
tion. In State ex ret. Ruemmele v. Haugen, 160 Wis. 404, it
held in relation to the tax commission that the word "com

mission" means, not a single member of it or its secretary or
any employe, but a majority of the members of the com
mission. While it does not seem to be the intention of the

statute that the approval of the highway commission must
appear upon the plat or plan of the change, it is advisable,
it seems to me, that a copy of the decision of the commission
in the premises be written or endorsed upon the plat.

In answer to the second question, it is necessary to con
strue the statute above quoted, and als'o the following,
which refers to condemnation of the necessary lands:

"(b) In case of failure so to do, such commissioner is
authorized to accomplish such change by exercising the
right of eminent domain, and the proceedings to that end
sliall be the same as provided in subsection 4 of section
1317/n-C for the acquirement of the right to take stone or
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other material for the public use." (Subsec. 2, sec. 1317m-
7.)

It is necessary for the comraissjoncr to await the expira
tion of the 15 days unless the town board has sooner taken
action in the matter and has concluded that it is imprac
ticable to contract with the owner. The board of super
visors may directly, upon filing of the plat, meet with the
owner and endeavor to deal with him. Should the super
visors become satisfied-that it is impracticable to obtain the
land by contract, they should thereupon enter as part of the
minutes of their proceedings the statement that the board
finds it impracticable to deal by contract with the owner.
Tliat done, the commissioner should start the condemnation
proceedings without further delay and without reference to
whether 15 days have elapsed since his plat of the relocation
was filed.

Corporations—A foreign corporation organized without
capital stock may be licensed to do business in this state.

November 2, 1916.

Hon. John S. Donald,

Secretary of State.
In your letter of October 30th you enclose a letter from the

representative of a foreign corporation desiring to be li
censed in this state, and you ask whether or not there would
be any objection to licensing the corporation in question.
The applicant corporation is organized under the New

York law without having designated a par value for its
common stock.

Ch. 351, New York Session Laws for 1912, provides in
part as follows:

"Upon the fomiation or the reorganization of any stock
corporation other than a money corporation and otiier than
a corporation under the jurisdiction of any public seiwice
commission, the certificate of incorporation may provide
for the issuance of shares of stock of such corporation, other
than preferred stock having a preference as to principal,
without any nominal or par value being stated in such
certificate."
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Then following the provisions with regard to the amount
of preferred stock. Said chapter further provides:

"Each share of such stock without nominal or par value
shall be equal to every other share of such stock subject to
the preferences given Lo the preferred stock if any is author
ized to be issued."

A corporation is the creation of its parent state. It is
entitled to no privileges outside of that state as a matter
of right. Bank v. Earle, 13 Pet. 519, 10 Law. Ed. 274.
The right of recognition, therefore, in a foreign state is

optional with that state, except as to certain corporations
engaged in interstate and federal commerce which do not
concern the question here considered, for our supreme court
construes our statute requiring foreign corporations to be
licensed as applying only when tlie corporation proposes to
transact business within this state, not interstate commerce.

The state may, as to purely intrastate transactions, exclude
the foreign corporation entirely, restrict the business to
certain localities, or it may exact securities for the perform
ance of its contracts. The whole matter is in the discretion

of the slate. Floijd v. National Loan S: Investment Co., 38
S. E. 653.

We look, therefore, to the Wisconsin statutes giving the
right to foreign corporations to do business in this state.
Subsec. 10, sec. 17706, Stats., provides:

"All foreign corporations and the oflicers and agents
thereof doing business in this state, shall be subjected to all
the liabilities and restrictions that are, or may be imposed
upon corporations of like character, organized under the laws
of this state, and shall have no other or greater powers."

We find the only limitation and restriction is that foreign
corporations "doing business in this state" shall have "no
other or greater powers" than may be exercised by domestic
corporations of like character.
So far as the present inquiry is concerned, the only differ

ence between the applicant corporation and a domestic
corporation in this stale of a like character is that the foreign
corporation has issued its common stock without designating
a par value, while a Wisconsin corporation must designate
the value of all its stock.
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THe New York statute (ch. 351, Session Laws of 1912)
upon this point is quoted above. Sec. 1772, Wis. Stats.,
provides that the articles must contain,

"The capital stock, if any, the number of shares, and the
amount of each share."

Sec. 1773 provides;

"No such corporation shall transact business with any
others than its members until at least one-half of its capital
stock shall have been duly subscribed; and at least twenty
per centum of its said capital stock actually paid in."

It becomes a pertinent inquiiy, therefore, as to whether
or not a corporation under the above New York law, without
designating a par value of its common stock and conducting
a business of like character with a domestic corporation in
Wisconsin, would be exercising "other or greater powers"
in Wisconsin than said domestic corporation may exercise.

I do not find that this matter has been passed upon by the
supreme court of our state.
We get some light, however, as to how the courts construe

such statutoiy restrictions by a reference to the decisions of
other states where a similar law is in effect.

The Illinois Revised Statutes of 1874 (p. 290) provide:

"Foreign corporations and the officei*s arid agents thereof
doing business in this state shall be subject to all the liabili
ties, restrictions and duties that are or may be imposed upon
corporations of like character organized under the general
laws of this state and have no other or greater powers."

It will be noted that the Illinois statute is substantially
the same as that in Wisconsin.

In Stevens v. Pratt et at., 101 111. 206, at 216, in passing
upon the right of foreign corporations having no other or
greater powers than domestic corporations, the court said
(Italics ours):

"That sentence does not say that no foreign corporation,
except those of like character as aie provided to be formed
under that act, shall be allowed to do business in this stale.
It does not assume to define what foreign corporations shall
be allowed to do business in this state, but simply to impose
regulations and restrictions upon certain named classes or
kinds of corpoiations doing business in this state. * * ♦
Its exact words are 'foreign corporations and the officers and
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agents thereof doing business in this state' (that is, that are
doing business, not that shall hereafter be allowed to do
business in this state) * * * shall have no other or greater
powers. The language is entirely that of regulation and
restriction and not that of grant or prohibition. No cor
poration is (by this section) granted the right to do business
in this state. No corporation is (by this section) excluded
from doing business in this state."

The above section merely passes upon the rights of cor
porations that have already been licensed and are operating
and doing business within the state.
The court further said, p. 217:

"The manifest and only purpose was to produce uniform
ity in the powers, liabilities, duties and restrictions of do
mestic corporations of like character and bring them all
under the influence of the same law."

In Floyd i>. Nalioiml Loan S: Iiwcslmcnt Co., 38 S. E. 653,
at 658, the court said:

"Our statule is equivalent to that of Illinois and must
have the same meaning. We only recognize and give effect
to the corporate existence of the foreign company, no! to all
the powers which, by its charter and the laws under which it
exists, it has and may exercise in the domiciliary state. It will
be permitted to exercise here only such of its powers as are
not repugnant to our laws and policies."

It is reasonably clear that the statute, subsec. 10, sec.
17706, has reference to and restricts only the powers which
a foreign corporation may exercise in this state and does not
and was not intended to exclude foreign corporations which
are authorized to exercise other or greater powers in the
state of their incorporation. The issuance of its capital stock
and the determination of. the amount and character of

capital stock to be issued by a foreign corporation are equally
clearly acts done and powers exercised in the state of its
domicile and therefore not subject to restriction by our
statutes or grounds for exclusion under our statute.

It is my opinion, therefore, that there is no legal objection
to licensing the foreign corporation in question.
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Intoxkaliny Liquors—Posled Persons—Notices posting
persons need not be served by an ofTicer and there is no fee
provided therefor.

November 3, 1916.

C. P. Gorman,

District Atlonu'ij,
Waiisau, Wisconsin.

In your communication of November 1st, you refer me
to the statute which authorizes the district attorney to post
a drunkard, and you say that there is no provision in the
statute as to how the expense of serving the notices shall be
paid. (Sec. 1554, Stats.) You inquire as to whether the sheriff
can charge mileage for serving the notices, if he is ordered
by the district attorney to serve them on the various saloon
keepers in the county.

1 find no provision in the statutes concerning the fees of
sherifls covering a case of this kind. The notices in ciuestion
are not required lo be served by an officer; any person may
serve them. Neither do I find any provision in the sUitutes
which requires the sheriff lo serve these notices, if he is
requested to do so by the district attorney. He may do so
as any other person may do so, if he is willing to perform
those services.

I have come to the conclusion that if the district attorney
desires the sheriff to serve the notices, he must come to some

agreement with the sheriff as to the compensation to be paid
for such services.

Bridges and llighwaijs—The emergency clause of sec. 1319
cannot be invoked for the building of a new bridge. -

November 9, 1916.

C. J. Strang,
District Attorney,

Grantsburg, Wisconsin.
In your letter of November 7th ̂ 'ou state that the opinion

of the attorney general, in Vol. II, p. 59, is not decisive of the
matter which you submit for an opinion. You say said
opinion refers only to the right to build a bridge across a
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stream that forms a boundary line between this state and
another state.

You submit the following facts and request for an opinion:

"The bridge is to be 210 feet long and is to go only to the
boundary line. At the annual meeting the town voted to
construct the bridge. Then they called a special meeting to
vote bonds for the town's share of the cost. Then a petition
was put in under the emergency clause of sec. 1319, Stats.,
and gave the following reasons for putting in the biidge so
as to mak*^ it come under the emergency clause, to wit: They
asked to have bridge built at once as there is a highway laid
out on both sides of the river to the site of the bridge and
the only way of crossing the river is by a ferry that is dan
gerous to operate, and because of said facts there is an im
mediate necessity to build the new bridge.
"What I would like to find out is if under these facts they

could go ahead with the town's part of the bridge, as under
the emei'gency clause, and then ask the county to cover
half the expense at its meeting next week, when the bridge
is nearly completed?"

Right at the threshold of this matter, the question con
fronts us—whether the emergency clause of subsec. 4, sec.
1319, is applicable to your case. Said subsection contains the
following provision:

"Whenever the construction or repair of any bridge lying
wholly or partly within any town is required to be made
without delay, by reason of being washed out or damaged
by iloods or other cause, the town may file its petition with
the county clerk setting forth the facts respecting such
immediate necessity for construction or repairs."

You will note that this is applicable only in case when the
construction or repair of a bridge is required to be made
without delay "by reason of l)cing washed out or damaged
by floods or other cause."
The words "other cause" do not authorize the construction

and repair of a bridge when it is required to be made without
delay for any cause whatever. The words "other cause"
refer directly to the word "damage" in the same clause.
Thus viewed, the emergency clause is only applicable when
a bridge has been washed out or when it has been damaged
by flood or damaged by other cause. Under your statement
of fact, thei e was no bridge that was washed out or dam
aged in any way.
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I, therefore, am conslrained to hold that the emergency
clause is not applicable and your town board is not au
thorized to proceed under subsec. 4, sec. 1319.
In this connection, I refer you to the case of State ex ret.

Hamburg v. Vernon County, 145 Wis. 191, in which it was
ruled that the provisions of sec. 1319 must be strictly com
plied with in order to confer authority upon the county
board to levy a tax for such aid. Your question must there
fore be answered in the negative; and it must be borne in
mind that our court in that case expressly held that no
authority is conferred by sec. 1319 to levy a general county
tax to aid in erecting a town bridge after its construction.

Since said decision, however, it is well to note thai a
change has been made in the law concerning the building
of bridges by counties. (See sees. 1317/n-l to 1317/n-15.)
It is now the law that a county committee is appointed with
power to build certain bridges and aid in building the same
under said provision of the statute. This may have an in
direct bearing upon your case, and for that reason I refer
you to Vil. IV, Gp. Atty. Gen., p. 1133. In this opinion
it is held that the county coirnnttcc is charged with the
construction of certain bridges which evidently includes this,
instead of the commissioners appointed under sec. 1319.

Fish and Game—Nets, boats, guns, etc., used in violating
fish and game laws should be ordered confiscated or de-
stioyed^by court upon conviction.

November 10, 1910.

State Conservation Commission of Wisconsin.

In your communication of November 6th you submit the
following:

"Please give us your opinion covering the follovving
hypothetical case: John Doe is aiTcsted in the act of a viola
tion of the hunting laws. His gun, according to law, is
confiscated; at the trial he is found guilty. Our contention
is, that after he is found guilty the judge is confined to one
of two dispositions of the gun so seized, i. e., he may cither
order the destruction of the same or its confiscation. He
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cannot order the gun returned to the said John Doe unless
John Doe purchases the same from this department under
section 62.05.
"We would also like to have your opinion include boats,

nets, or any other apparatus seized under the same con
ditions."

Par. (7), sec. 62.04, provides as follows:

"The state conservation comrhissioners, or any deputy
conservation warden shall seize and forthwith confiscate or
deslroy any apparatus, appliance, or device, declared by
any provision of this chapter to be a public nuisance; and
shall seize ̂ nd hold subject to the order of the court any
other apparatus, appliance, or device which either of them
shall have reason to believe is being used in violation of this
chapter, and if it be proven that the same is or has been,
within six months previous to such seizure, used in violation
of this chapter, the court before which the said apparatus,
appliance, or device is taken, may order the destruction
thereof or its confiscation."

In sec. 62.09 certain apparatus, appliances and devices
are enumerated and declared to be public nuisances. Among
the articles enumerated are guns, boats and nets used in
violation of ch. 62, Wis. Stats.
You will note that under par. (7),sec. 62.04, above quoted,

the deputy conservation warden is required to seize and
forthwith confiscate or destroy any apparatus, appliance or
device declared to be a public nuisance by the provisions of
ch. 62. As stated, guns, boats and nets, when used unlaw
fully in violation of said ch. 62, are public nuisances. When
John Doc was arrested for violating the hunting law his gun
was confiscated and the officer who confiscated the same was

authorized to do so under the express provision of the above
quoted statute, and, under sec. 62.05, it must be sold or
destroyed. The man having been convicted, the judge had
no right whatever to order the gun returned to the said
John Doe.

I am therefore constrained to hold that you have arrived
at the correct conclusion. I may add that the provision in
this law declaring that certain appliances and devices in
unlawful use are public nuisances, and making it the duty
of wardens to destroy the same forthwith, when found in
such unlawful use, is held to be constitutional. See Bitten-
house V. Johnson, 92 Wis, 588.
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Of course the warden must satisfy himself, and be ab
solutely certain that the apparatus, appliances, devices, etc.,
which he confiscates or destroys are actually being used in
violation of the fish and game laws of this state; otherwise
he can be held liable for damages in destroying the same
under the principle laid down by our supreme court in the
case of Lowe v. Conroij, 120 Wis. 151.

Towns—Bridges and Highwaijs—Bonds—In issuing bonds
for the improvement of state aid highways, the resolution
required by sec. 1317/n-13 should be adopted by uiva vocc
vote.

November 13, 1916.

Alfred L. Drury,

District Attorney,
Kenosha, Wisconsin.

In your communication of the 6th inst. you call attention
to the fact that the town of Pleasant Prairie voted to issue

bonds for the improvement of certain liighways pursuant to
notices prepared in this oflice and that the vote was taken
by a viva voce ballot and a division of the house; that ques
tion is now raised as to the legality of this election because
the vote was not taken by ballot; and you ask for my opin
ion as to whether the proceedings were correct.
. The town acted under the provisions of sec. 1317/n-13,
which provides, in effect, that any town, if the electors shall
so determine by a majority vote of the electors at a regular
town meeting, or a special meeting duly called therefor, may
raise money for original improvement of any portions of the
system of prospective state highways by issuing bonds of
the character therein provided.

1 have had occasion to give much attention to this sec
tion of the statutes, as to whether the action of the town
meeting in adopting the resolution should be by ballot or
by viva voce vote. I originally came to the conclusion that
sec. 1317/n-13 is not an attempt to prescribe the procedure
by which highway bonds shall be issued by towns, but is
more in the nature of a grant of autliority to the town to
issue bonds for such purpose; that the procedure to be fol-
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lowed in issuing the bonds is that provided for by sec. 943,
supplemented somewhat by the provisions of sec. 1317m-13;
and under date of May 15, 1916, in an opinion rendered to
the highway commission, I held that it was necessary for
towns to follow the procedure required by sec. 943, and that
the vote should be taken by ballot.
In arriving at that conclusion, however, I entirely over

looked the provisions of sec. 777, which is a section of the
statute relating to the issuance of bonds by towns. You
will note by siibsec. 2, sec. 943, it is provided:

" Unless it is otherwise provided by law, no town, city or
village shall issue any bonds except to aid in the construction
of a railroad unless upon compliance with the following
conditions."

By the provisions ofsec.777 it is "otherwise provided" what
shall be done by towns in the matter of issuing bonds, conse
quently the provisions of sec. 943 have no application at all to
theissuanceof thesebonds. Ihave therefore reversed my rul
ing of May 15th and now hold that this resolution shall be
adopted at a regular or special town meeting by a viva voce
vote in conformity with the usual method of procedure
followed at town meetings.

I am entirely satisfied that the town of Pleasant Prairie
followed the proper course in submitting the resolution to
a viva voce vote of the electors there assembled. I was in

duced to reconsider my opinion of May 15th because it
appeared practically unworkable for a town to operate in
this respect under the provisions of sec. 943. Under the
provisions of sec. 943 it is necessary that the town board
shall adopt a resolution, which resolution shall be submitted
to the people. There is no chance for amendment of the
resolution. The electors must vote either for or against the
improvement of the particular portion of the highways
selected by the town board in the resolution. They cannot
change the amount fixed upon by the town board. This is
not at all in conformity with the theory of town govern
ment. The purpose of our statutes relating to town meet
ings is to accord the electors an opportunity for discussion,
deliberation and amendment, so that action shall be taken

by the meeting which shall respond to the will of a majority
of the voters. I am sure that sec. 1317m-13 contemplates



814 Opinions of the Attorney-General

a free discussion of these matters by the electors of the town
in town meeting assembled, and that their action shall be
the result of deliberation and shall be something more than
a mere approval or disapproval of suggestions made by the
town board.

Education—High Schools—A student entering a high
school under provisions of sec. 496y-l has no greater rights
than a resident student, and if he cannot keep up with the
work and becomes a drag on the class, may be dealt with
the same as a resident student.

November 16, 1916,

Hon. C. p. Gary,

Stale Superintendent of Public Instruction.
In your request for opinion under date of the 2d inst. you

ask whether nonresident pupils duly admitted into a city
school under the provisions of sec; 496^-1, Stats., may be
refused permission to remain in the school after one or two
months' attendance and when it has been determined by the
school authorities that such pupils arc not able to keep up
with their respective classes and to do satisfactoiy work of
a high school grade.

Sec. 49(v-l was enacted as ch. 515, Laws of 1913, and pro
vides, in substance, that the school board in any incorporated
city maintaining a graded system of schools of at least 12
grades, but no free high school, the four upper grades of
which are substantially equivalent in character of subjects
taught and school work to a four years' high school estab
lished under the provisions of sec. 490, Stats.

* * Shall admit to the privileges of the four upper grades
or high school department of such graded system of schools,
whenever the facilRies in Ihe four upper grades or high
school deparlmcnt will permit, nonresident pupils, whose
parents or guardians live in a school district not maintaining
a free high school or one equivalent thereto, and who have
completed the course of study olTcred in the home district
which must have been at least equivalent to the course of
study provided foi the common schools of Wisconsin, and
who hold certificates or diplomas to that effect signed by
the county superintendent of schools of the county in which
the parents or guardians reside."
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The statute ilien provides for the payment of nonresident
tuition at the rate of one dollar per pupil per week by the
town, city or village in wl ich the pupil resides to the school
district maintaining such school and receiving such nonresi
dent pupil, and that the city school district failing to com
ply with the requirements of the statute shall be deprived
of its right to share in the apportionment of the seven-
ten Lhs mill tax.

It will be observed that the statute makes no express
provision with reference to the right of nonresident pupils
to remain in such schools regardless of the character of
their work as pupils, but requires, merely, that the school
board "shall admit" them "to the privileges of the four
upper grades or high school department."

Prior to the enactment of this statute sees. 496y and 496A:,
Stats., originally enacted as ch. 188, Laws of 1901, were in
force, by which statutes was secured to tlie graduates of
common or district schools, the right of admission to any
free high school in the state and imposing upon the town,
city or village of the pupil's residence tlic burden of paying
the tuition fixed by the statute. These statutes were ap
plicable to "free high school districts organized under the
laws of the state," i. e., free high school districts organized
under .sec. 490, Stats., but did not secure to nonresident
pupils the right of admission to high schools or graded
schools equivalent to high schools which were not organized
under sec. 490, Stats., or which, by noncompliance with
the provisions of the statutes, had ceased to be, technically,
free high schools. It was to cover this situation and to
secure to nonresident pupils the right to attend all high
schools or equivalent public schools not within the provi
sions of these preexisting statutes that sec. 496j—1 was en
acted, and sec. 496/-1 is in pari matcria with the former
statutes. The legislative idea and intent with, respect to
the right of nonresident pupils admitted into free high
schools to remain and enjoy the benefits of such schools is
expressly declared in sec. 496^ as follows:

"Persons so admitted shall be entitled to the same priv
ileges and be subject to the same rules and regulations as
pupils of the school who are residents of the fcce high school
district."
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While sec. 40()y-l, relating to the admission of nonresi
dent pupils to high schools other than free high schools, so-
called, does not expressly declare the right of such pupils to
remain after admission or the terms and conditions upon
which Ihey may be entitled to remain, sec. dOGy-l, being in
pari matcria with sec. 496^, is clearly referable to the scheme
of the older statute for its construction and for the purpose
of determining the legislative intent. Of course the legis
lature intended that pupils admitted to city schools under
sec. "4967-1 should remain there, ordinarily at least, and
upon some conditions, otherwise the legislature would not
have provided for the payment of tuition at one dollar per
pupil per week. On the other hand, it is unreasonable to
suppose that the legislature intended to confer upon such
nonresident pupils attending said schools under the pro
visions of sec. 4967-1 greater rights or privileges than are
enjoyed 63^ resident pupils of the cil^' maintaining the school.

It is m^' opinion that sec. 4967-I should be construed
precisely' as though the language above quoted from sec.
4967 had been repeated in the enactment of sec. 4967-I, and
that nonresident pupils admitted to cit^' schools under sec.
4967-1, like nonresident pupils admitted to free high schools
under sec. 4967, were intended to be given "the same privi
leges and to be subject to th6 same rules and regulations
as pupils of the school who are residents" of the city main
taining the school.
While such nonresident pupils may not lawfully be dis

criminated against by the school authorities in any par
ticular, I think they may be and by law are subject to the
same regulations and conditions as are resident pupils. I
understand that it is a usual regulation and practice of school
boards and the school authorities of cities having high
schools, or the equivalent, to dismiss pupils after admission
in the high school when trial and experience has demon
strated that they will not or cannot properly do the work
prescribed for the grade in which they are enrolled. In the
case of resident pupils who fail to do high school work the
practice, I understand, is to send them back to lower grades.
Since, in the case of nonresident pupils, the school has no
authority or dutj^ to admit them to grades lower than the
high school or its equivalent the only course open is to dis-
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miss them from the schools of the city, in the case of pupils
in the first year in high school. The certificate of the
county superintendent, while conclusive of the right of the
pupil to admission and of his qualifications for admission,
is not given, by the statute, any effect, in my opinion, to
assure to such pupil an unqualified, unconditional right to
remain in such school regardless of his behavior and regard
less of the character of work done by him.

Counties—Public OJJicers—Sheriffs—A sherifl" on a salary
is entitled to the compensation provided by sec. 4843 while
acting as agent for the governor in executing requisition
papers.

November 16, 1916.

Chas. a. Taylor,
District Attorney,

Barron, Wisconsin.

In your letter of the 15th inst., you set forth the follow
ing facts:

"At its regular November, 1913, meeting the county board
of this coun ty fixed the salary of the sheriff at $1,700 per year,
with the following provision included in the resolution
fixing the salary, to wit:

•' 'The acceptance of the office of sheriff, undersheriff, or
deputy sheriff, shall be a bar to any further claim against
the county, except foi necessary traveling expenses outside
the county.'
"Our present sherifl' went to the stale of Montana with a

requisition for a fugitive from justice in this state and
brought back his prisoner and now files a claim against the
county for a compensation of 88.00 per day for the time
which he spent upon his trip and I desire the opinion of
your department as to whether sec. 4843, Stats., entitles
the sherifl to such per diem, in view of the resolution of the
county board of this county, above quoted, fixing the slary
of the sheriff for the present term."

You wish to know whether Barron county is liable to
your sheriff for his bill as rendered.
Your county board elected to place your sheriff on a

salary basis under the provisions of sec. 694a, Stats. 1913.
The portion of the resolution above quoted must be con-
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slrued in accordance with that statute. A county board has
no general legislative powers and cannot impose other con
ditions not expressly granted by or necessarily implied from
said statute. Northern Trust Company v. Snyder, 113 Wis.
516, 531; Frederick v. Douglas Co., 96 Wis. 411, 418.
The words in said resolution,

"shall be a bar to any further claim against the county,
except for necessary traveling expenses outside the county,"

can be given no greater scope or meaning than is au tliorized
by the last sentence of said sec. 694a, Stats. 1913, which
reads as follows:

"And the salaries of tlie sheriff, undersherin' and deputies,
so paid shall lie in lieu of all fees, per diem and compensation
for services rendered by them, except for keeping and main
taining prisoners in the county jail."

From your statement, it appears that your sheriff was
appointed as agent of the governor for the purpose of re
ceiving a fugitive from justice who had been apprehended
in the state of Montana, and for the purpose of bringing
said fugitive back to this state for trial. Your sheriff was
appointed such agent under authority of sec. 4843, Slats.
The amount and manner of compensation of such agent or
agents is fixed by said section in the following language:

"* * * And the accounts of the agents appointed for
such purpose shall in all cases be audited by the county
board of supervisors of the county from which such fugitive
may have fled and paid from the treasury of such county.
The compensation of such agent shall be eight dollars per
day for the time necessarily devoted to the performance of
his duties and his actual and necessary expenses for such time,
which compensation and expenses shall be allowed by the
county boaid upon the presentation thereto of an itemized
and verified account, stating the number of days he was
engaged, the number of miles traveled and each item of
expense incurred, as and while acting as such agent. No
allowance whatever shall be made as mileage."

To act as agent for the governor under a requisition is
not one of the duties required of the sheriff of a county in
his ofTicial capacity. The governor may appoint some other
person or persons as his agent or agents, for the purposes
mentioned, and the county from which the fugitive may have
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fled will be chargeable with the compensation of such agent
or agents.

In the instant case, the services performed by the sheriff
of your county were not performed by him in his official
capacity as the sheriff of Barron county. As stated above,
there is no statute which makes it one of his official duties,
and, of course, he was under no obligation to accept the
appointment as such agent. The salary allowed him as
sheriff does not cover and cannot be construed to cover the
services he has performed under and by reason of his having
accepted the appointment as an agent of the governor.

It is therefore my conclusion that your county board is
by law required to audit the account, and when audited
should be paid from the treasury of your county.

This same ruling was made by my predecessor in an opin
ion to the district attorney of La Crosse county, rendered
December-18, 1906. See Biennial Report and Opinions of
Attorney General for 1908, p. 701.

Indigent, Insane, Etc.—Counties—Burial expenses of a
poor person committed to and dying in industrial school for
girls should be borne by county from which such person is
committed.

November 20, 1916.

T. P. Abel,

District Attorney,
Sparta Wisconsin.

In your communication of November 20th you state that
a bill has been filed by the Wisconsin industrial school for
girls against Monroe county for funeral expenses of a person
whom you designate as A who was committed to that insti
tution from Monroe county; that A, from the time of her
commitment and up to the time of her death, had been
maintained by Monroe county at the Wisconsin industrial
school for girls; that no notice of her death was given to the
commissioner of the poor, Monroe county, and that no notice
was given to any of the "ofliccrs of Monroe county; that her
remains were shipped by express to her father at Oakdale,
Wisconsin; that the father of A is not financially responsible;
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thai the Wisconsin industrial school for girls has presented
their claim for S65 for funeral expenses. You wish to be
advised if Monroe county is liable for this bill.
In answer to your inquiry I must admit that I have been

unable to find any statute expressly covering a case of this
kind. There seems to be no statute which expressly provides
that the county is liable for the funeral expenses in such a
case, but as the person A was legally committed to this
institution, which I presume was done under sec. 1547,
Stats., and was a proper charge as a pauper against Monroe
county, it was necessary for this institution to do something
with the body after her decease.
Under sec. 1512 the expense of a "decent burial" of a

transient given relief in a county where he has no legal
settlement is a proper charge against the county where the
person has a legal settlement. It is provided under sec.
604t that a patient in a county asylum for the chronic
Insane, whose maintenance is chargeable to another county,
must be furnished a "decent and proper burial" by the super
intendent upon his decease.
Under sec. 4877 a justice of the peace is required to cause

the body of a stranger to be decently buried when an in
quest is taken of such body.
These various provisions seem to indicate that it is the

policy of this state tliat a pauper is entitled to a decent
burial. Your county having been Jiablc for the maintenance
of the person A and required to furnish her ever^'thing
needed, I believe there is no escape from the conclusion that
this liability includes a decent burial. The body being
legally in the hands of the Wisconsin industrial school for
girls at tlie time of A's death it was incumbent upon that
institution to dispose of the body in some way. I find no
statute which requires a notice to be given to the authorities
of Monroe county. I think, however, they made a mistake
not to inform the authorities in your county before they
incurred the expense. I believe, further, that the expense of
fonvarding the body to her father should have been paid
for by the father. I think, however, that Monroe county is
liable for so much of the expense as it would have cost to
bury this person in a proper way in Milwaukee, the home
of the Wisconsin industrial school for girls. I do not believe
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that this burial could have been made for any sum very much
less than $65.

It is therefore my advice that Monroe county pay this
bill, for I believe a decent burial in Milwaukee county could
not have been secured for any amount very much less than
the amount above specified.

Bridges and Highways—A town may compel the restora
tion of a highway by a water power company that has over
flowed the same.

Work done on said highway by such company with the
knowledge of the town officers does not estop the town from
enforcing complete restoration.

November 20, 1916.

Wisconsin Highway Commission.

In your communication of November 8th, it appears that
in the town of Sumpter are certain tributaries of the Wis
consin River entering into the Wisconsin River above the
Prairie du Sac dam; that the Prairie du Sac dam raised the
waters in the Wisconsin River and flooded a highway cross
ing one of these tributaries; that the town board was not
consulted by the company owning the dam but that said
company went ahead and made a fill across the ravine
within the limits of the public highway; that the power
company has now requested the town of Sumpter to accept
the new fill as a public highway and to relieve the power
company from any responsibility as to future reconstruction
or maintenance; that the officials of the town claim that the
fill is not a proper fill—^not having been built to the proper
width; that a bridge of sufficient size was not placed through
the fill, to enable spring floods to escape, and that the sur
face placed upon the road by the power company is not of
the character equal to the character of the previous surface.
The town board, therefore, state they do not desire to accept
the fill in its present condition and they desire to know what
is the present legal status of this piece of road.
You submit the following questions:

"(1) Did the power company have Lhe right to instruct
its agents or employes to enter upon this public highway and
make this fill without the consent of the town board?
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"(2) It is undoubtedly true thai the ofTicers of the town
were cognizant of the fact that the agents or employes of this
power company were making this fill on the public highway.
Does the fact that the town board, having this knowledge,
did not notify the power company to cease work until a satis
factory agreement had been reached prevent the town from
having legal redress at this time?
"(3) Is there any legal way by which the power company

can force the town to take over the maintenance of this
highway?
"(4) Is there any legal way by which the town can force

the power company to place this fill, bridge and surface in
a condition satisfactory to the town board?
"(5) The conditions being as outlined above, is the power

company or the^ town of Sumpter liable for any damage or
accident which might occur on the length of the public high
way covered by the work done by the employes or agents of
the power company?"

It seems to me that your first question must be answered
in the negative. It is the duty of the town to keep the high
way in proper repair, and any person or corporation that is
attempting to do work in the highway should cooperate
with the town authorities. This is true unless there is a

statute authorizing a corporation to repair any damage
that they do to a higlway. There is such a statute in regard
to railway companies but I have been unable to find any
that applies to a corporation which floods a highway by
damming up the waters in a navigable stream for the purpose
of creating a water power plant.
Your second question must also be answered in the nega

tive; I do not think that the town is estopped by the neg
lects of its officers.

Your third question must be answered in the negative,
but I may say that it is the duty of the board of the town,
to repair said highway and to put any part of the highway
which becomes impassable in a passable condition as soon
as practicable; and the town is bound by law to keep its
highway in a reasonably safe condition for travel. This has
often been held by our supreme court. Draper v. Ironfon,
42 Wis. 696; Bcischel v. Main, 81 Wis. 653; Johnson v. Hp-
land, 124 Wis. 597.
In answer to your fourth question, I will say that our

court has held that if, through the act of any person, the
highways become out of repair, the town may make the
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necessaiy repairs and colled the expense from the offending
party. Oconto v. C. & N. IV. /?. Co., 44 Wis.231; West Bend
V. Mann, 59 Wis. 69; Town of Leius v. Black River Improve
ment Co., 109 Wis. 391, 395.
But the town has also another remedy, for it may maintain

a suit in equity for a mandatory injunction, to compel the
restoration of the roads to their former condition. James

town V. C. B. Sz N. R. Co., 69 Wis. 648; Oshkosh v. Milwau
kee ct Lake Winnebago R. Co., 74 Wis. 534; City of Eau Claire
V. Matzke, 86 Wis. 291; Madison v. Mayers, 97 Wis. 339;
Town of Levis v. Black River Improvement Co., supra.
In the latter case, the facts were somewhat similar to those

stated by you. The highway was impaired by the water*
impounded by a certain dam but the town cannot recover for
the alleged cost of repairs when it has not actually ex
pended any money or sustained any actual liability from
accidents. See last above cited case.

In answer to your fifth question, the town of Sumpter,
having notice of the condition of the highway, will be
liable for damages for any accident which might occur on
the iiighway covered by the work done by the company;
and the company is also liable, for tliey are the ones that
have made the road impassable. This latter proposition
needs no citation of authority.

Criminal Law—Gambling—Restaurants, candy shops,
ice cream parlors, etc., maintaining punch boards and slot
machines may be dealt with as gambling houses under sec.
4539.

November 20, 1916.

C. M. Milliard,

District Attorney,
Durand, Wisconsin.

In your communication of November 15th, you state in
your county the keepers of restaurants, candy shops and ice
cream parlors, etc., have ptinch boards and slot machines
worked by push, punch and pull strings; and you inquire
whether a person and his implements are liable under the
harsh and drastic provisions of sec. 4539, Stats., or whether



824 Opinions of the 'Attorney-General

this section applies only to houses that are purely and more
notoriously used for gaming and more particularly for high
class betting between and among men.
^ Anderson's Law Dictionary defines a gambling house as,

"A structure kept for the purposes of gambling." Sec
Commonwealth v. Adams, 160 Mass. 310, 312.

The fact that school children often frequent the shops in
question does not change the character as long as persons
are permitted to gamble in said rooms and can resort to the
same for that purpose; and where this is permitted continu
ously, I believe there is no question but that the places are
gambling houses, in contemplation of sec. 4539. You are,
therefore, advised that the parties in question may be prose
cuted for keeping a gambling house and that sec. 4539 is
applicable.

Peddlers—A farmer who occasionally goes from house to
house in the city, disposing of produce, is not engaged in the
business of peddling and is not required to take out a ped
dler's license.

November 20, 1916.
Edward S. Schmitz,

District Attorney,
Manitowoc, Wisconsin.

' I have your request for opinion of the 15th inst. in which
you ask to be advised whether the following cases come
under the statute, sec. 1570, requiring a peddler's license to
be obtained:

1. A farmer living in a town adjacent to the city, who
occasionally takes a load of potatoes raised by him on his
farm to the city and sells them on the street, traveling from
house to house.

2. A farmer who does the same thing with the meat of
slaughtered animals raised or fattened on his farm.

3. A truck gardener selling in the same manner truck
raised on his farm.

4. A storekeeper of a city who occasionally disposes of
an over-stock of fruit purchased for his store by going about
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from house to house in a city and selling the same from a
wagon.

In each of the cases submitted, except the third above
mentioned, you indicate with some emphasis of repetition
that these individuals do not engage in selling goods or
produce in the manner indicated regularly but only occa
sionally, in some instances once or twice a year,—that they
are not making a business of doing so. You say:

"If they had made a business of the same and if that was
their vocation, I think your opinions cover that question,
but while they arc only doing this occasionally and their
main business being that of farming, do they come under
the peddler's license statute?"-

Under the decisions of the supreme court and under the
more recent opinions of this department there can be no
question but that the selling of produce in the manner
described constitutes peddling. DeWitt v. Stale, 155 Wis.
249; Vol. II, Op. Atty. Gen., p. 625; Vol. Ill, ibid., pp. 607,619.
As the supreme court said in the DeWitt case, supra, it is

immaterial whether the person may have a fixed place of
abode or place of business in the neighborhood. Nor can a
valid distinction be made upon the ground that the articles
sold are of the seller's own production or manufacture. Be
cause of exemptions upon grounds of this sort a former
statute of the state was held unconstitutional by the su
preme court. State v. Whitcom, 122 Wis. 110.
In former opinions of this department it has been held

that milk dealers, butchers and the like, going about and
selling from wagons, but selling to regular customers only,
are not subject to the law. Vol. IV, Op. Atty. Gen., p. 608;
Opinions of Attorney General 1908, p. 602. As to such there
may be a valid distinction upon the ground that selling in
this manner to regular customers only is not peddling.

In another opinion of this department it was held that a
baker who regularly sold only to regular customers on es
tablished routes was not subject to the law although, as
incidental to his business, he went into places where he had
no established route and sold from house to house for the

purpose of establishing a new route. Vol. I, Op. Atty. Gen.,
p. 420.
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I find, also, that in an opinion rendered by Attorney
General Sturdevant it was held, without discussion, that a

manufacturer of cheese, who might once or twice a year send
out one or more wagons to peddle out surplus stock to deal
ers, would not be within the peddlers' license law unless this
method of sale were continued for some time so as to become

a business; that "an occasional sale does not moke one a
peddler." Opinions of Attorney General for 1906, p. 446.

While, in its general and usual sense, the word "peddle"
has reference to a manner of selling and is applicable equally
whether the selling in that manner be a regular business or
merely a practice resorted to from time to time, I think that
the legislature, in enacting sec. 1570, Stats., has plainly
indicated a legislative intent to subject to the requirements
of the peddler's license law only such as sell articles in this
manner as a business or vocation, but not to include those

who may do so only occasionally and merely as an incident
to some other business which is their real vocation or busi

ness. The statute docs not say

"No person shall peddle within this slate without hav
ing first obtained a license for that purpose,"

but reads:

"No person shall enyucjc in or follow the business or occupa
tion of a hawker or peddler wilhin this state without hav
ing first obtained a license."

In my opinion it is not necessary to a valid classification,
either for purposes of taxation or police regulation, tliat the
legislature should include and subject to the requirements of
this statute evciy person who might at any time sell or
attempt to sell any article by going from house to house.
It is not necessary, in order that the state may regulate
those who arc engaged regularly in the business whose regu
lar vocation is that of peddling, that the law should be made
to apply, for example, to the farmer who might, on some
occasion, have a quarter of beef in excess of his own needs
and who might seek to dispose of it by going about to the
houses of his neighbors and oflcring it for sale.
Whether the selling of goods or produce in the manner of

peddling constitutes engaging in or following the business
or occupation of a hawker or peddler and is therefore within
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the statute, or whether it is not such and therefore without
the statute, will, in many cases, depend upon the extent,
regularity and frequency with which the individual in
question resorts to this practice, and whether it is done as
and for a business on its own account, or whether it is done
merely as an incident of another business which is the regu
lar business and vocation of the person. There will be some
cases clearly on one side of the line and some clearly on the
other side of the line, and some cases which will be near
the line, and the precise status of which, upon all the sur
rounding facts and circumstances, it may be necessary to
leave to a jury to determine.

In the cases you mention in your inquiiy' it appears to me
that the instances of the farmer who occasionally, only,
takes a load of potatoes raised on his farm to town and sells
the same from house to house, and of the farmer who may
once or twice a year dispose of the meat of slaughtered
animals raised or fattened on his farm in the same manner,

are clearly cases not in the contemplation of the legislature
when it used the language:

"No person shall engage in or follow the business or occu
pation of a hawker or peddler within this state without
having first obtained a license."

In these cases it would seem that the selling of the produce
in the manner indicated is but an incident and a minor

incident of the real business and vocation of these persons,
which is farming.
The fourth case mentioned, that of tlie storekeeper, is

perhaps not so clear for the reason that selling the merchan
dise in question, in some manner, is, in the case of the store
keeper a business, perhaps his principal business. If the
selling of such goods by him in this manner is a practice
regularly resorted to, even though at considerable intervals,
and other facts of the situation concur to show that this

practice by the storekeeper is really engaged in and regarded
by him as a part of his regular business, then I am inclined to
think that the law applies to him. The law does not require
that one shall be engaged exclusively in the business of
selling in this manner in order to be subject to its provisions.
On the other hand, if selling in this manner is resorted to by
the storekeeper only on I'arc occasions and in order merely
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to dispose of surplus stocks not purchased with the purpose
of disposing of them in this manner, and when the surplus
is not intentionally brought about witli any purpose of
disposing of the same in this manner, then I think the statute
would not apply.
In the third case mentioned, the case of the truck farmer,

it is probable that the selling of the truck in the manner
indicated is a regularly contemplated part of the business.
Inthatcase I think thatit would be held thatthe truck farmer

is engaged in the business or occupation of hawker or ped
dler, although also engaged in the business of truck farming.
In that situation his case is not dilTcrent in principle from
that dealt with in the opinion of the attorney general pub
lished in Vol. II, Op. Atty. Gen., p. 625. Of course if the
truck farmer's selling of his truck in tiiis manner is only
occasional, as in the otiicr cases above mentioned, the same
rules would apply to him.

Criminal Law—Optomcinj—A firm of optometrists who
advertise themselves as "doubly registered" do not incur
criminal liability.

November 20, 1916.
Hon. C. D. Waugh, Secrclary, ,

Wisconsin Board of Examiners in Opfomcfrij.
I have your letter of November 13th, 1916, enclosing an

advertisement of W. A. Pfister which was clipped from the
"Sheboygan Telegram" of November 11th. You state that
you have advised him to discontinue his claim to being
"doubly registered," and submit this question:

"Is he seeking to obtain money by false or fraudulent
representations by advertising as he does?"

Among other things, the advertisement contains the fol
lowing:

"The Only Optical Firm
in Sheboygan—doubly registered and awarded two licenses
by the State of Wisconsin.

Accuracy—'Our Hobby
We grind our own lenses—with complete Optical Machinery

of the Latest Type. Being Doubly Registered we can serve
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you better and quicker. Any lenses, originally from us or
others, duplicated without delay. Accuracy—our hobby.

W. A. Pfister
Licensed

Optometrist-Opticians
'On the Corner'

Doubly Registered, and
awarded two vStatc Li
censes. Expert Grinders
of Lenses.

A special $250 eye
glass mounting; for your
old one and $1."

It is provided by subsec. 15, sec. 1435/-35, that your
board shall have power to revoke any certificate granted,

* * If it be shown thai the holder thereof has obtained
or sougliL to obtain money or any other thing of value by
false or fraudulent representation in the practice of optom-
etry."

While this advertisement may be of the "patent medicine"
variety and contraiy to the ethics of the profession, it is not
a violation of the statute just quoted, nor of sec. 1747A',
Stats., which prohibits fraudulent advertising.

It is fairly plain, as you state in your letter, that the law
.does not provide for issuing licenses to firms to practice
optometry or for registering firms, that the certificates are
issued only to individual persons and they only are entitled
to registration. But every one is presumed to know this fact,
and, knowing it, the advertisement-would naturally be under
stood as stating that the members of this firm hold certi
ficates and are registered. The mere fact that the advertise
ment is ambiguous or subject to more than one interpre
tation, and hence might be misunderstood, is not sufficient
to constitute it a violation of law.

Again, it may be a fact that there is onl^^ one firm in
Sheboygan which practices optometiy. If such is the fact
and both members are registered, it may be claimed, without
any very great stretch of the meaning of language, that the
firm is doubly registered. You will observe that it is stated
that two licenses have been granted. Under the law that
can only mean that these two members of the firm are li
censed optometrists.
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You have called attention to the part of the advertisement
which offers a $250 eyeglass mounting for any old one and
a dollar. I have not given any special weight to that, for
the reason that I infer that it was intended to advertise a

$2.50 mounting but through error of the compositor the
decimal point was omitted. If, as a matter of fact, it were
intended to advertise the sale of a mounting of the value
of $250 but which has a very much smaller value, a different
question would be presented.

Indigent, Insane, Etc.—Counties—A blind married woman
whose husband has an income of $250 a year is not entitled
to county aid provided by sec. 572i.

November 21, 1916.

E- P. Gorman,
District Attorney,

Wausau, Wisconsin.
I have your communication of November 20th in which

you ask my construction of sec. 572i, Stats. You state that
you desire to know whether a married woman who has no
income of her own but whose husband earns over $250 a
year is entitled to a pension, provided said married woman
is blind and provided, further, that she lives with her hus
band and is supported by him.

Said section provides, as follows:

"Any male person over the age of twenty-one yearn, and
any female person over the age of eighteen years, who is
declared to be blind in the manner hereinafter set forth,
and who is not an inmate of any charitable, refonnatory or
penal institution in this state, and who is not receiving aid
I'rom the state or any county or city, and who has an income
of less than two hundred and fifty dollars per annum, and
who has been a l)ona fide resident of this state for ten years
and of the county in which such application is made for at
least three years next preceding the making of the applica
tion hereinafter set forth, may, in the discretion of the county
board, receive from the county in which such person or per
sons are resident, a benefit of one hundred dollars per annum,
payable quarterly."
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I think that it was the manifest intention of the legislature
in the enactment o^ tliis statute to provide for aid and relief
to blind persons who have not otherwise sufficient means of
support. It was apparently the legislative idea that a blind
person with an income of less than §250 per year would,
ordinarily, be found by the county board to be without
sufficient means of support. Except upon grounds of in-
digency or pauperism, or the prevention of pauperism the
statute, providing, as it does, for a donation of public funds
to private individuals, could not be sustained. I think there
is, in law, no more valid basis for a classification of persons
who may be blind, for the purpose of granting to them
gratuities out of the public treasury, than in other cases
where the supreme court has held this could not be done,
as in the instance of ex-soldiers, Juneau County v. Wood
County, 109 Wis. 330, 333-334; or in the case of persons ad
dicted to inebriety, as held in the case of Wisconsin K. I. Co.
V. Milwaukee County, 95 Wis. 158. It has even been ques
tioned by the supreme court whether a board of health
has power to charge a town with medical expenses incurred
on behalf of one afflicted Avith a contagious disease who was
not a pauper. Collier u. Scott, 124 Wis. 400.

It is, of course, elementary that public funds raised by
taxation can only be employed for public purposes. It is
a public purpose to relieve the poor and indigent from want.
It may even be a public purpose to aid persons not absolutely
indigent in order to prevent pauperism, but it is not a public
purpose to aid persons who are neither indigent nor likely to
become indigent merely because they have the misfortune
to be blind.

In haiTnony with these constitutional limitations upon
legislative power, it seems to me, the statute must be con
strued. The language of the statute itself fairly supports the
inference that it was not the legislative intent to authorize
county boards to grant aid from the county treasuiy in the
sum of 3100 per year to persons, although tliey might be
blind, who have otherwise adequate means of support and
are neither indigent nor liable to become so. The yard stick
of the statute is "an income of less than two hundred fifty
dollars per annum." I am of the opinion that the legislature
intended, in using the word "income" here, to include such
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means of support as the blind person might have and be
legally entitled to. It was not the purpose of the legislature
to provide for county aid under this statute to a married
woman, although she might Jiave no separate estate or in
come, whose husband is living and has ample means and
ability to provide foj- and support her in a manner suited to
her station in life. In other words, it is my opinion that it
cannot be said that a married woman living with her husband
who is both able to support her and liable for her support,
has an income of less than two hundred fifty dollars a year,
within the meaning of this statute.

Public Officers—Superintendent of Public Property—Super
intendent of public property has no authority to provide
permanent property for the school of library science.

November 22, 1916.
Hon. John S. Donald,

Secretary of Slate.
In your request for opinion under date of the 22d inst.

you* ask, in effect, whether the superintendent of public
property is the proper official to purchase and supply the
necessary permanent property and supplies required in the
conduct of the school of library science authorized, estab
lished and maintained by the free library commission under
and by virtue of subsec. 4, sec. 373a, Stats.
In partial reply to this inquiiy you are referred to three

opinions rendered by this department to the superintendent
of public property under date of April 30, 1913, August 18,
1913, and August 22, 1913, and published at pages 794 to
801, Vol. II, Op. Atty. Gen. All these opinions in effect
construe sees. 288, 289, 290 and 293, Stats., to authorize
and require the superintendent of public property to
purchase and furnish permanent property and office
supplies for use only in offices which he is required by
law to provide, in the sense of providing rooms or quar
ters for state officers, boards or commissions, in the state
eapitol or, because of lack of space in the capitol building,
elsewhere in the city of Madison.
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The answer to your question, therefore, depends upon
whether the law requires the superintendent of public prop
erty to furnish rooms or offices in the capitol or elsewhere in
the city of Madison for the institution known as the library
school maintained by the free libraiy commission conjointly
witii the university, under sec. Zl'dam.

I am advised that the library school has never been main
tained in the capitol but has always been held and conducted
in the public libraiy building of the city of Madison, and
that it was contemplated that it would be held and con
ducted there bcfoi e the law authorizing it was enacted and
before the Madison city libraiy building was erected. The
statutes certainly contain nothing inconsistent with this
statement. The free library commission provided for by
sec. 373a, Stats., is entitled, under sec. 373^^, to "the use of
suitable offices and eciuipment in the capitol." This, of
course, refers to offices for the use of the commission, an
administrative board or body, and would hardly be construed
to impose upon the superintendent of public property the
duty of furnishing such commission with rooms in the capitol
suitable in size and arrangement for the purpose of conduct
ing therein a school of libraiy science.
The free library commission is also authorized and directed

by sec. 373/ to maintain a libraiy, but this section expressly
provides that such library shall be maintained "in the state
capitol." There is nothing in the statutes which either ex
pressly or by implication indicates that the legislature ever
intended or even contemplated that the library school
should be conducted in the capitol. The express provision
inquiring that offices for the commission be provided in the
capitol and that the library' maintained by the commission
shall be maintained in the capitol, coupled with the omission
of any such provision with respect to the library school tends
to indicate, in my opinion, that the legislature did not con
template or intend that the library school should be con
ducted or that quarters therefor should be provided by the
superintendent of public property in the capitol.
From this conclusion it follows, in view of the former

opinions above referred to, that the superintendent of public
property is neither authorized nor required to furnish office
furniture or similar permanent property or supplies for the
libraiy school.

16—27
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Public Officers—Deputy Insurance Commissioner—The
deputy insurance commissioner may certify to the authority
of surety companies to do business in this slate, but not an
ordinary clerk in the ofTice.

November 22, 1916.

Hon. F. W. Kubasta,

Deputy Commissioner of Insurance.
I have your letter of the 21st inst., in which you call atten

tion to sec. 1966-34, Stats., providing that certificates of
authority of surety companies "certified by the commissioner
of insurance" shall be evidence of the qualification and au
thority of the company to do business in this state, and in
which you ask whether such certificate must be signed by
the commissioner of insurance in person or may be certified
in his absence by the deputy commissioner of insurance, and,
in effect, whether the deputy should sign his own name or
that of the commissioner. You also ask whether the author

ity to sign this certificate may be extended to any other
regular employe of the insurance department;

Sec. 1967a, Stats., provides for the appointment of the
deputy commissioner of insurance and prcscrilies his author
ity as follows:

"The commissioner of insurance may appoint a deputy
who shall be known as deputy commissioner of insurance,
and who shall take the constitutional oath of office and file
it in the office of the secretary of state, and give such bond
to the commissioner as he may prescribe. The said commis
sioner shall be responsible for the acts and neglect of the
deputy, who shall have the same power over all matters con
nected with the office of the commissioner of insurance as the
commissioner has whenever detailed by him to do special acts,
or in case of the sickness or absence of the commissioner from
the Capitol."

From this statute it is plain that the deputy commissioner
of insurance is a statutoiy officer. While appointed by the
commissioner of insurance and answerable to that official,

he is also answerable to his oath of office. Having been
appointed he derives his authority from the same source as
does the commissioner, the statutes. His authorit3^ by ex
press language of the statutes, is

"the same power over all matters connected with the office
of the commissioner of insurance as the commissioner has"
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when the commissioner is absent. When the commissioner

is not absent the deputy's authority is the same as that of
the commissioner only as to those matters to which he has
been detailed by the commissioner.
Mechem, in his treatise on public olTices and officers, lays

down the following general rule with respect to the authority
of a general deputy, which the deputy commissioner of insur
ance clearly is during the absence of the commissioner:

"Where a public officer is authorized to appoint a deputy,
the authority of that deputy, unless otherwise limited, is
commensurate with that of the officer himself, and, in the
absence of any showing to the contrary, it will be so pre
sumed.

"Such a deputy is himself a public officer, known and
recognized as such by law. Any act, therefore, which the
officer himself might do, his general deputy may do also."

While Mechem states the foregoing rule apparently with
out reference to special statutory provisions, I think there
can be no question of the authority of the deputy or that the
deputy is himself a public officer where he is appointed under
a statute expressly conferring upon him, when appointed,
the same authority and power that the same statutes confer
upon his superior in office. A deputy appointed pursuant to
such statute stands, I think, in a dilTerent relation to the
office than does one appointed merely pursuant to the gen
eral authority, express or implied, of a public officer to ap
point a deputy or an assistant and in respect to whom the
courts have sometimes said that such a deputy is only the
shadow of the officer and may act only in his stead at his
direction and in his name. Where the office itself is a statu

tory office and with respect to the duties of the office created
only by statute there can, of course, be no question of the
power of the legislature to confer the same authority upon
the deputy as upon the commissioner.
From the foregoing it follows that the deputy commis

sioner of insurance, acting in the absence of the commissioner,
acts by virtue of the authority in him vested by the statute
and, while responsible to the commissioner, acts, neverthe
less, also on his own official responsibility. Accordingly, he
should properly evidence the execution of acts done by him
in that capacity by his own signature as such official. Where
the deputy is recognized as a public officer and is endowed by
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law with authority to do any act which his principal might
do, Mechem lays down the following rule:

"In these cases where the authority exists in the deputy
himself by operation of law and is not derived solely through
the principal, it is well executed in the name of him in whom
it exists, the deputy himself." Mechem, Public Offices and
Officers, sec. 584.

In my opinion there can be no question but that the deputy
commissioner of insurance is authorized, in the absence of

the commissioner, to execute and sign the certificate provided
for by sec. 1966-34, Stats., and that such certificate so made
and signed by the deputy commissioner of insurance will
be competent evidence in any case where such certificate
made and signed by the commissioner would be, and that it
will be presumed that the deputy commissioner had author
ity to make the same and that he made the same in the ab
sence of the commissioner, the burden of proving the con-
traiy being upon whoeyer might allege it. In the face
of this statute and the principles stated by Mechem it is
certainly a mistake to suppose that the deputy commissioner
of insurance is a mere rubber stamp provided by law for the
purpose of signing the name of the commissioner of insurance.

Referring to your last question whether any regular em
ploye of the department may be authorized to make and
sign these certificates, I think this question must be answered
in the negative. The statute expressly requires that the
authority of a surety company to do business must be certi
fied by the commissioner of insurance. This, taken in con
nection with sec. 1967a, prescribing the duties of the deputy
commissioner of insurance, will be construed to mean that
such certificate shall be certified by the deputy commissioner
of insurance. No other person is authorized to certify them
and the certificate of any other person will be of no force or
effect as evidence of the qualification or authority of the
company to do business in this state.
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Public Officers—Elections—The eleclion of a person who
failed to file his expense accounts may be declared forfeited
in an appropriate proceeding but this will not redound to
the advantage of the defeated candidate.

~ November 22, 1916.

C. A. Markham,
District Attorney,

Beaver Dam, Wisconsin.

It appears from your letter of November 15th, 1916, that
a county candidate filed a statement September 1st, showing
his primaiy election expenses, but filed no statement of dis

bursements thereafter until November 4th, although he had
made expenditures in September and October; that his
name was placed on the ballot and he received the largest
number of votes cast for the office for which he was a'candi-

date.

You ask to be advised as to whether his election is legal
and if not legal, what rights the defeated candidate has and
how they may be enforced, and also what proceedings an
elector in the county may take.
By failure to file statements of disbursements within four

days immediately preceding the second Saturday of Septem
ber and of October, the candidate violated sec. 12.09. That
section provides:

"Every candidate * * * shall within four days ending
on the second Saturday occurring after such candidate
* * * has first made a disbursement * * * and thereafter,
within the four days ending on the second Saturday of each
calendar month,"

file a financial statement.

One of. the penalties for failure to file such statements is
that the name of the candidates shall not be printed on the
official ballot. (Sec. 12.10.) This penalty, it seems, was not
imposed. It remains to be seen what other penalties may be
inflicted.

It is provided by sec. 12.22 to 12.28, for the appointment
of special counsel and for summary proceedings, to exclude
from office any candidate who has violated any of the pro
visions of the Corrupt Practices Act. One of the results of
violating the act is the exclusion of the person from office.
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The person is also open to criminal prosecution. (Sec. 12.2'1,
subd. (4); sec. 12.28.)
The chapter just referred to is silent as to the punishment

which shall be imposed in the criminal prosecution. In that
event, sec. 4635 seems to be applicable:

"Any person wlio shall be convicted of any offense the
punishment of which is not prescribed by any statute of this
state shall be punished only by imprisonment in'the county
jail not more than one year or by fine not exceeding two
hundred and fifty dollars."

A conviction in a criminal action or a judgment in a
direct proceeding therefor, determining that the successful
candidate has violated the Corrupt Practices Act, bars him
from office and creates a vacancy. That, however, does not
redound to the benefit of his opponent; it does not elect his
antagonist; it results merely in a vacancy. The opposing
candidate has the same right as any other elector in the
county.

Sec. 12.22 gives to everj' elector of the county a right to
inform against the candidate in question and to prosecute
an action for the punishment of the violations of law.
Such candidate, however, is entitled to his day in court

and the violations of law, if any were committed, are not such
that the board of county canvassers can take notice thereof.
The certificate of election, it seems to me, should be issued
without reference to^ the facts stated in your letter.

Bridges and Highways—A town board may adopt any plan
it sees fit for keeping surface waters off the highways.

November 22, 1916.
John Roberts,

District Attorney,
Grand Rapids, Wisi^onsin.

In your communication of November 9th you slate that
a dispute has arisen between two towns in two adjoining
counties with reference to taking care of their highway
drainage water.
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The fads may be stated as follows:
The highway dividing the two towns runs nortli and south

and they have divided the same so that the township cast
of the liighway constructs and repairs that part of the high
way lying north from a point which we will designate as G,
which point is the intersection of a road running from the
east to the west. The township on the west side constructs
and repairs that part of the road lying south of said point G.
There is a ditch along the right hand side of the traveled part
of the highway dividing the two towns carrying the surface
water to a river to the north. The ditch lias been constructed

and kept in repair liy the two towns, each taking care of
that part which is on its stretch of the road. The town on
tlie west of the highway is about to construct a ditch on the
south side of the highway running east and west, to carry
the surface water which foi'merly ran across a man's farm,
and they intend to connect said ditch with the ditch in the
highway dividing the two toAvns, so that the water will be
carried along said ditch into the river. The place where the
two ditches join is at a point in the highway dividing the
two towns south of the said point G, and on that part of it
which the town to the right of the highway is obligated to
keep in repair.
You state that the water from the ditch in the highway

running cast and west, together with the surface water
running into the ditch in the highway dividing the two towns,
is more than the old ditch running north to the river can
carry; and for that reason it would be necessary to enlarge
said ditch at a considerable expense.
You inc[uire whether the township to the west of the high

way dividing the two towns has a right to construct this new
ditch and connect it with the ditch running north and south;
and second, if no such right exists, what right the town on
the east of said highway has to restrain such water.
The decisions of our court on the rights of adjoining land

owners concerning the surface water are somewhat conflict
ing. In one of the later cases before the court, that of Harvey
V. Caledonia, 161 Wis. 314, Justice Timlin, in a concurring
opinion, used the following language:

*Tt seems to me about time to begin to straighten out this
'common enemy' surface water tangle in this state."
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Your first question, however, it seems to me, must be
answered in the affirmative. I believe the town has a right
to construct a ditcli so tiiat the water will be carried along
the ditch in the highway to the river.

In the case of Champion v. Crandon, 84 Wis. 405, it was
held that a town has the right to change the natural flow of
surface waters by improvements and works on its streets or
highways, entirely within their limits, even though such
water is thereby caused to flow upon adjoining lands.
Our supreme court, in the case of Mcrkel v. Germantown,

120 Wis. 494, approvingly cites said case and rcaflirms the
doctrine there asserted. The following quotation from the
former opinion is then given:

"The power of sui)ervisors lo determine upon a plan and
method for improving streets and highways, and providing
for the removal of surface water, is a discretionary one,
and a mere error of judgment in respect to the plan will not
subject the town to an action for damages. The authorities
are numerous that the determination of the public authority
upon the plan for doing such a work is conclusive."

The town officers may therefore detcimine upon a plan
and method for improving streets and for the removal of
surface water. Of course it is true tliat the town authorities

had the right to insist upon the surface water running across
the man's farm as it had done heretofore, and if the farmer
refused to permit them to do so they could proceed under
sec. 1236 et seq. In that case, however, they might be re
quired to pay for the right to have the surface water cross
the man's land.

I do not believe that the town on the east of said highway
dividing the two towns can restrain the town on the west of
said highway from diverting the surface water in that way.
I believe that said town is powerless to prevent it.

I have examined carefully the decisions of our court on the
question of the regulation of surface water, and I find no
decision which is squarely in point on this question. For that
reason the matter is not entirely clear from doubt. If the
township to the east of said highway finds that its ditch
running north to the river is not of sufficient size to carry the
surface water and that it interferes with the highway, the
only alternative which it will have is to enlarge said ditch so
that it will carry the water. The town is obliged to keep the
highway in proper repair.



Opinions of the Attorney-General 841

Corporations—Insurance—An insurance corporation be
comes such on the filing of its articles with the proper officer.

November 23, 1916.

Hon. F. W. Kubasta,

Deputy Commissioner of Insurance.
In your letter of the 21st you refer to my approval of the

articles of organization of the Badger Slate Limited Mutual
Automobile Insurance Company of Rhinelander, Wisconsin,
under date of November 3d, 1916. You state that the

articles provide that the first meeting of the company shall
be held in the city of Rhinelander on Fcbniaiy^ 7, 1917; that
the incorporalors of this company have now raised the ques
tion whether they can legally complete the organization of
the company before the date of the first meeting above
noted; that by this is meant the adoption of by-laws, elec
tion of officers and directors, and the solicitation of applica
tions for insurance and the issuing of policies.
You also enclose a letter from Mr. Peter P. Dandoneau,

of Rhinelander, who, you say, is connected with the organ
ization. Among other things he writes that he understands
that the meeting to elect officers should be held at once or at
least before the incorporalors can do anything; that they
do not want to wait until February if it can possibly be
averted; that it is much better to start operations before
winter sets in; that they thought that they could go ahead
and solicit policies under a tcmporaiy organization, and
organize peimanently in Februaiy. He asks if a meeting
of the corporation cannot be held and the articles amended
changing the date of such first meeting, and be certified to
by the temporary officers, or, if that cannot be done, if they
cannot file new articles.

Sec. 1772, Stats., provides that in order to form a corpora
tion the persons desiring so to do shall make, sign and ac
knowledge written articles containing, among other things,
the following:

"In case the corporation is formed without capital stock,
the articles shall fix the lime and place for the first meeting
for the election of officers, and the signers of such articles
shall give notice thereof to the members in the manner pro
vided in the next section."



842 Opinions of the Attorney-General

The same section provides for filing the articles with the
secretary of state.

Sec. 189G, Stats., provides that articles and amendments
of insurance corporations shall be filed in the office of the
commissioner of insurance instead of being filed in the office
of the secretaiy of state, and that othenvise the organization
of such companies shall be in the manner provided in ch. 86,
Stats.

Sec. 1773, Stats., provides, in part:

"Until the directors or trustees shall be elected-the signers
of the articles of organization shall have direction of the
affairs of the corporation and make such rules as may be
necessary for perfecting its organization, accepting members
or regulating the subscription of the capital stock. In stock
corporations, the first meeting may be held at any time after
one-half the capital stock shall have been subscribed; and
may be called by any two signers of the articles, at such
time and place as they shall appoint, by giving ten days'
personal notice thereof in writing to each subscriber of stock
or by publishing notice thereof for at least two weeks before
such meeting in some newspaper published at or nearest to
the designated place of location of the corporation; or such
meeting may be held without previous notice if all the
subscribers for stock be present in person or by duly author
ized attorney. No such corporation shall transact business
with any others than its members until at least one-half of
its capital stock shall have been duly subscribed and at
least twenty per centum of its said capital stock actually
paid in; and if any obligation shall be contracted in viola
tion thereof, the corporation offending shall have no right
of action thereon; but the signer or signers of the articles
and [he subscriber or subscribers for stock transacting such
business or authorizing the same, or having knowledge
thereof, consenting to the incuiTing of any debt or liability,
as well as the stockholders then existing, shall be personally
liable upon the same."

You will note that this latter section seems to refer almost

entirely to stock corporations. Apparently it has no reference
to corporations without capital stock, such as is the cor
poration here in question.
I have found no provision of the statutes as to when a

nonstock corporation may begin doing business. Of course,
as to insurance corporations there are provisions ***with
reference to the number of applications for policies that must
be received and approved by the commissioner of insurance
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before the insurance corporation is authorized to issue any
policies- These, in and of themselves, recognize the authority
to solicit applications for insurance prior to such time.
A corporation becomes such under our statutes on the day

upon which its articles of incorporation arc filed with the
proper officer. Badger Paper Company v. Rose, 95 Wis. 145;
Sentinel Co. v. A. D. Meiselbach Motor Wagon Co., 144 Wis.
224..

It is true that a clifl'ercnt view was taken by the circuit
court of appeals in the case of Wechselberg v. Flour City Na
tional Bank, C4 Fed. 90, but that decision was prior to either
of the decisions of our supreme court referred to above, and
it is expressly stated by the court:

"If there were a decision by the supreme court of Wiscon
sin construing the statute with reference to the time or
event in the proceeding upon which incorporation is per
fected, that construction would be controlling."

I am therefore of the opinion that the Badger State
Limited Mutual Automobile Insurance Company is now a
corporation.

If this were a stock corporation, then, under the express
provisions of sec. 1773, it might accept members and might
do business with its members. So, too, under the doctrine of
the two Wisconsin cases cited above, the corporation might
bind itself in any transactions with others than members,
although it could not, prior to the subscription to at least
one-half of its capital stock and the payment of at least
twenty per centum thereof, create any cause of action in
itself against such nonmembers. It would seem, however,
that after one-half of its capital stock was subscribed and
twenty per centum thereof paid in it might transact the
usual business of such a corporation, binding both itself
and those with whom it transacted such business, even

though the first meeting for the election of ofiicers had not
been held. In my opinion the members of this corporation
may provide for a temporary organization and authorize the
solicitation of applications for insurance, and when the
requisite number of applications has been received and ap
proved by the commissioner of insurance the corporation
may issue its policies. There is no authority for the election
of officers until the date fixed in the articles themselves.
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Sec. 1774, Stats., provides in part:

"Any corporation organized under this chapter, may at
any meeting of its members by a vote of * * * one-half
of the members of the corporation without slock, unless a
greater vote shall be required in its articles, amend its
articles of organization so as to modify or enlarge its business
or purposes, change its name or location, increase or di
minish its capital stock, change its officers or its directors
or provide anything which might have been originally pro
vided in such articles; but no corporation without stock shall
change substantially the original purposes of its organiza
tion."

Under this provision I am of the opinion that the members
of this corporation may, if they see fit, at any meeting amend
the articles by providing an earlier date for the meeting at
which officers arc to be elected. Meetings to be held before
the officers arc elected should be called by the signers of the
articles of organization.
New articles cannot be filed for this same corporation,

except as they are amendments to the original articles. Of
course the same incorporators can organize a different cor
poration if they see fit.

Bridges and Highways—Counties—A county cannot grant
aid for a bridge already constructed.

November 24, 1916.
G. H. Dawson,

District Attorney,
Crandon, Wisconsin.

In your letter of the 22d you say that in May, 1916, the
town board of North Crandon filed a petition with the county
board of Forest county, which was then holding a special
meeting, setting forth the facts necessaiy to entitle such
town to county aid in the building of a bridge wholly within
such town, under the provisions of sec. 1319, Stats.; that the
petition complies with the provisions of the statute and that
the town has taken all necessary preceding steps to entitle
them to such aid; that the bridge in question is on a public
highway but not on the system of prospective state highways;
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that this petition was referred to the committee on highways
and bridges for report at the next meeting of the county
board, that this committee has never made any reports and
that no further proceedings were ever taken by the county
board in reference to said petition, although another special
meeting was held in August of the same year; that after the
filing of the petition the town board took no further action
in regard to it, either to request or compel the county board
to appoint two of its members to act as commissioners to
cooperate with the town board in accordance with the pro
visions of subscc. 6 of said sec. 1319, but that in September,
1916, the town commenced the construction of the bridge,
which is now about completed, at a cost of about $2,800;
that this bridge Avas not lei by contract but that the town
purchased the material and hired the labor done by day
labor; thai at the annual meeting of the county board held
this month the town of North Crandon presented its claim
for one-half of the cost of such bridge; and that at the close
of the meeting of the board the question as to the liability of
the county upon such claim was referred to you.
You further state that the failure of the county board to

proceed in the manner provided by statute when the petition
was presented and filed was not due to any desire on the part
of the members to avoid payment by the county of its share
of the costs, but was probably due to unfamiliarity with the
law on the part of the members, and also to the fact that at
the August meeting of the county board the matter was for
gotten or overlooked; that you had no knowledge of this
petition having been filed or that the bridge was being
constructed until just at the close of the meeting of the
board a few days ago; that you think the board would be
glad to reimburse the town of North Crandon for a portion
of the expense of building this bridge provided that it can
now appropriate the money legally for that purpose; that
in looking up the question you liave come to the conclusion
that the matter would stand the same as though no petition
had ever been filed until after the bridge had been constructed
and that the board would have no power to levy a general
county tax to pay one-half the cost of the bridge, but owing
to the importance of the matter to both the town and county
you request my opinion upon the matter; that if the county
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board has no poAver to appropriate money for this purpose
under the provisions of sec. 1319 you would like my opinion
as to whether there is any other provision of tlie statutes
under which it may legally appropriate money to aid or
reimburse the town for a porlion of the expenses incurred in
the construction of this bridge.

Sec. 1319 provides that upon the filing of a proper petition
by a town board the county board

"shall appropriate such sum as is required by this section
to be paid by the county"

and that a tax shall be levied and the amount so raised shall

be paid out on the order of the chairman of the county
board and county clerk

"whenever the said town board and the commissioners
hereinafter provided for shall notify them that the work has
been completed and accepted."

Subsec. 6 of the same section provides for the appointment
by the county board of two of its members to act as coni-
missioners to cooperate with the board of the town in which
the bridge is located and that such board and the said com
missioners shall have full charge and authority to act in
the letting, inspecting and acceptance of the work, where
the cost of the construction or repair of said brid-ge shall
exceed 8800.

It has been held by this department that since the enact
ment of the State Aid for Highways Law and the amendment
thereto, providing for a county committee on highways,
such county committee acts in place of the commissioners
provided for by subsec. 6, sec. 1319, in the case of all bridges
costing more Uian 8500. See Vol. IV, Op. Atty. Gen. p. 1133;
opinion to Clive J. Strung, .June 1, 1916.*
Upon failure of the county board to act the town might

have taken proper proceedings by mandamus and com
pelled the county board to take proper ac^tion upon the
petition. Siate ex rel. Town of Star Prairie v. St. Croix County,
83 Wis. 340; Opinions of Attorney General for 1910, p. 77;
Vol. I, Op. Atty. Gen., p. 69; Vol. II, ibid., p. 124; Vol. II,
ibid., p. 82; Vol. Ill, ibid, p. 82-

♦Page 452 of this volume.
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Our supreme court has expressly held that there is no
authority for the appropriation of money by the county
board under sec. 1319 where the pelition was not filed until
after the bridge was built. State ex rel. Hamburg v. Vernon
County, 145 Wis. 191. Sec also Vol. Ill, Op. Atty. Gen.,
p. 91.
In the cited case the court, inter alia, said:

"Thus it will be seen no such thing as was contemplated
in this instance is within the statute. No authority is con
ferred thereby to. levy a general county tax to aid in erecting
a town bridge after its construction, and except concurrent
with appointment by the county board of two of its own
members to represent the county in respect to administering
the matter inclusive of making the agreement for the erec
tion.
"The statute goes quite to the limit of power to levy

taxes upon one of a group of subdivisions of the state form
ing a major public corporation for the benefit of a minor one.
For that reason, as well as on general principles, tlie extent
of the power must be regarded as measured by the precise
terms of the law." Stale ex rel. Hamburg v. Vernon County,
145 Wis. 191, 192-193.

In all matters in which the power of taxation is involved
the statutoiy procedure must be strictly complied with.
Sec Opinion to W. G. liaddow, Sept. 22, 1916.*

It was here held that under sec. 1321a the question of
building a bridge could be submitted to the voters only by
a vote upon the question of issuing bonds for such purpose,
even though the town was prepared to pay its share of the
cost of such bridge outright. This because the section itself
provided that method and no other for authorizing the
building of a bridge under that section.
Where a delinquent liighAvay tax was paid into the treas

ury of a town and the electors at the regular town meeting
voted to donate said fund to be used and expended on a
prospective state highway in a road district from which the
delinquent highway tax came, and wliere the electors in
structed the town board to apply for state and county aid for
said highway based upon the so-called donation, the county
board, denied the application for aid on the ground that the
$300 did not constitute a donation to the town and that the

• Page 708 of thislvolume.
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town Had faded and neglected to levy a special tax for the
improvement of the highway in question. The county board
then adopted a resolution that the facts, in the matter be
submitted to the attorney general and that if, in the opinion
of the latter the town was entitled to state aid, then an order

be drawn for the county's share in favor of said town. Among
other things, in response to the inquiry so submitted, I said:

"I have expended an unusual amount of time in consider
ation of this question in an attempt to establish the legality
of this proceeding because the equities in favor of the town
of Richmond are apparent. No doubt the town acted in
good faith in the belief that it could secure state and county
aid in this manner. Relying on this assumption, it borrowed
the state and county share of the improvement and expended
it in the construction of a portion of the system of pros
pective slate highways. It is plain that considerations of
fairness and justice require the reimbursement of the town
of Richmond for the state and county share of the money
thus expended.
"In order to entitle the town to this money, however,

it must be expressly justified under some statutory pro
vision. Equitable principles will not suflicc. The so-called
State Aid for Highways Law is not unlike sec. 1319, provid
ing for county aid to towns in the construction of bridges,
of which our supreme court has said:
[Here is quoted a portion of the opinion in the case of

StMe ex rcl. Hamburg v. Vernon County, quoted above.]
"It will thus be seen that, before the county is empowered

to levy a tax for the purpose of aiding in the construction of
a highway under this law, the provisions of the statutes must
be specifically complied with on the part of the town. In
obedience to this principle I have held: That liquor license
moneys may not be used as the basis for state and county
aid. Vol. I, Opinions of the Attorney General, Bancroft-
Owen, p. 67. That the provisions of the statute requiring
the petition to be filed with the town clerk on or before
September 1st is mandatory and unless tiled by that date
the town is not entitled to state and county aid. Opinion
to James Kirwan, district attorney of Calumet county,
under dale of November 6, 1914. That stale and county
aid cannot be granted for the construction of a bridge after
the same has been built. Opinion to Edgar Ewers, district
attorney of Richland county, under date of November 20,
1914." Vol. IV, Op. Atty. Gen., pp. 649, 650.

I held in that case that the county board had no authority
to appropriate the aid, either under the provisions of sub-
sec. 4, sec. 1317/n-4, or under the provisions of sec. 1317m-5.
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I see no escape from the conclusion that under the facts
stated by you the county board has no authority to appropri
ate the aid asked for. It is to be regretted that this is true
because the town has taken all the necessaiy steps to be
taken by it up to and including the filing of the petition
with the county board. The statute, however, requires
something more than that, in that it requires the action of
the county board upon the petition, and also requires co
operation on the part of the county, through its proper
representatives, in the construction of the bridge, to author
ize the appropriation of a part of the county fund. These
latter essential prerequisites were not present in the case of
the application referred to in your letter.

I do not know of any other provision of the statutes under
which the county board may nowappropriatemoneyforapart
of thecost ofthisbridge. Thereare provisions of the statute
under which the county is authorized to construct or repair
or aid in the construction or repairing of any bridge in the
county. That, however, in my opinion, does not authorize
the appropriation by the county board of money to a town
because of the building or repairing of a bridge by the town
where such building or repairing has taken place prior to any
action by the county board.

Public OjTicersSealers of Weights and Measures—A city
sealer of weights and measures may work part time for the
state department of weights and measures.

November 24, 1916.

Legislative Reference Library.

I have your request for opinion of the 23d inst. in which
you state:

"We have been asked to ascertain whether there is any
thing in the Wisconsin laws which would prevent a city
sealer of weights and measures from working for the state
department of weights and measures. It seems that the city
sealer of weights and measures and the employes in the state
department are very poorly paid and have a great deal of
territory to cover, and it would be possible to secure better
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service if some of the men who were doing this work could
get a good salary by combining state and city work."

I have examined ch. 76, Stats., containing the provisions
of law relating to weights and measures and the respective
duties and powers of state inspectors and local sealers of
weights and measures. I do not find therein anything which
would make the position of state inspector of weights and
measures, appointed by the dairy and food commissioner as
ex ojjicio state superintendent of weights and measures,
incompatible with the office of city sealer of weights and
measures, to which appointment is made by the mayor of the
city. In my opinion, therefore, these two positions might be
held by the same person. An appointment, of course, of a
person who is a city sealer of weights and measures to a
position as state inspector with the idea that such official
is to serve in tlie two capacities and receive a salary both
from the state and the city would have to be made with the
approval of tlie civil service commission and subject to such
rules and regulations as that commission might adopt with
reference thereto.

Insurance—Corporations—An insurance corporation can
not amend its articles prior to the time fixed therein for its
first meeting.

November 25, 1916.
Hon. M. J. Cleary,

Commissioner of Insurance.
I am returning, herewith, without approval, the proposed

articles of incorporation of the Badger State Limited Mutual
Automobile Insurance Company, of Rliinelander, Wisconsin,
acknowledged by the incorporators on the 21st day of No
vember, A. D. 1916. These articles cannot be approved for
the reason that the name of this corporation is not such as
to distinguish it from the corporation of the same name the
articles of which were acknowledged the 21st day of October,
1916, and svhich articles were duly approved and filed in the
office of commissioner of insurance on the 3d day of Novem
ber, 1916.
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Subd. (2) of see. 1772, Stals., provides that the name of
any corporation organized in this state "shall be such as to
distinguish it from any other corporation organized under
the laws of this state," except that in case of a reorganization
the new corporation may use the name of the old corporation.
The articles now submitted do not purport to form a cor
poration as a reorganization of the prior corporation of the
same name and arc, .therefore, not within this exception.
As explained in the opinion addressed to the deputy com
missioner of insurance under date of November 23d,* the
Badger State Limited Mutual Automobile Insurance Com
pany became and was a corporation upon the approval and
filing of its articles in your office on the 3d day of November,
1916.

It is understood that the purpose of this attempted refiling
or reincorporation is simply to change the date of the first
meeting for the election of officers required by subd. (7),
sec. 1772, in the case of nonstock corporations, to be stated
in the articles.

In the opinion above referred to it was held that new
articles cannot be filed for this same corporation. It was there
said "Of course the same incorporators can organize a differ
ent corporation if they see fit." To this it should be added
that the same incorporators may rcincorporate under the
same name if the articles of incorporation are so drawn as to
show that such reincorporation is a reorganization of the
existing corporation and the terms and conditions of such
reorganization are approved by the commissioner of in
surance. In the case of an organization of a difierent cor
poration by the incorporators with the purpose and intent
of abandoning the existing corporation then proper steps
should be taken, and should be recpiired by the commis
sioner of insurance to be taken, by the incorporators to have
the existing corporation legally dissolved.

In the opinion rendered on the 23d inst. it was suggested
that the purpose of the incorporators, i. e., changing the
date fixed in the articles for the first meeting, might be ac
complished by amendment of the articles of incorporation
at a meeting held prior to that time. I am now of the opinion
that this was an error and that this cannot legally be done.

• Page 841 of this volume.
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The first meeting provided for in the articles is "the first
meeting for tlie election of officers," which siibd. (7), sec.
1772, requires shall be fixed in the articles. In view of the
provisions of sec. 1896/n, with reference to the amendment
of articles of mutual companies, I think it is reasonably
clear that such an amendment cannot be made before
officers arc elected, especially in view of the provision of that
section requiring that any proposed amendment can only be
adopted by a vote of three-fourths of the members voting at
a regular or special meeting

"after the proposed amcndmenL has been filed with the
secretary of the company * * * thirty days prior to such
meeting."

It has been held in former opinions of this department
that the articles of a stock corporation cannot be amended
until after the statutory requirements for completed organ
ization as a corporation, with the right to do business with
others than the incorporators, have been fully complied with.
See Vol. IV, Op. Atty. Gen., p. 747; Opinions of Attorney
General for 1910, p. 170.

Public Officers—Town Clerk—District Clerk—Offices of
town clerk and school district clerk may he held by same
person.

November 27, 1916.
Hon. C. p. Gary,

State Superintendent of Public Instruction,
Madison, Wisconsin.

In your letter of November 22d you ask my opinion as to
whether or not a qualified elector can hold at one and the
same time the office of school district clerk and the office of
town clerk of the town in which the school district is lo
cated.

The question to be determined is, whether or not the two
offices are incompatible. The meaning of incompatibility
in this connection is, that from the nature and relation to
each other of the two places they ought not be held by the
same person because of the contrariety and antagonism
which would result in Ihe aLlempt by one person to faith-
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fully and impartially discharge the duties of one toward the
incumbent of the other. Mechem on Public Ofllcers, sec. 422.

"At common law, there is no limit to the number of offices
which may be held simultaneously by the same person,
provided that neither of them is incompatible with any
other." Throop on Public Officers, sec. 30.

The question whether two offices are or arc not incom
patible is often difficult of solution, and the principles upon
which its solution depends cannot always be stated with
perfect exactness. We can point out general instances of
incompatibilty of offices which would serve as illustrations,
but it is difficult to point out all of the rules which govern
their determination. It has been held that where tlic relation
between two offices is that of master and servant and one has
"controlment" of the other, or where one is charged with the
duty of auditing or supervising the accounts of the other,
or where one is chosen by or has the power of removal of
the other, or where one is a judicial and one a ministerial
office, they are incompatible. Throop on Public Officers,
sec. 33.

There is no express provision of our constitution or in any
statute prohibiting the holding of these two offices by the
same person. The question for determination, therefore, is
whether or not there is anything in the functions of the two
positions of clerk of the school district and clerk of the town
in which the school district or a part thereof is located whicli
cannot consistently be performed by one and the same per
son, and also whether there is anything in the performance of
the functions of the two positions by one person that is
contrary to public policy. It is therefore nccessai-y to care
fully review the statutes prescribing the duties of the two
offices in question.
Under sec. 437 theclerk of the district is required to certify

to the town clerk the amount of tax voted by the district
to be raised. This duty is merely ministerial and I see no
inconsistency in one person performing both duties, that of
town clerk and that of district clerk under this section.

Neither are the reports to be given under sec. 472, Stats.,
necessarily inconsistent functions which may not be per
formed by the same person.
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Under subsec. 2, sec. 516, the statute requires reports to
be delivered by one ofTicer to the other, but in all these pro
visions of the statutes it must be noted that the acts are
ministerial and the relation of the two o/riccs is not that of
superior and inferior. I see no reason why all these duties
cannot be pcrfonncd if one person holds both offices.

Sec. 433, Stats., provides as follows:

"The board may fill by appointment any vacancy that
may occur in their number within ten days after such va
cancy shall occur; and if such vacancy shall not be so filled
the town or village clerk * * * shall fill such vacancy by
appointment."

It has been argued that these arc inconsistent functions
and that if a vacancy should occur in the office of district
treasurer the district clerk might refuse to attend a meeting
or refuse to agree upon a proper person for the vacancy or
in any manner avoid making the appointment within ten
days so that he alone could afterwards make the appoint
ment as town clerk. While there may be some force in this
reasoning I think the presumption must be entertained that
a public officer will perform his duties in a proper manner,
and it is not to be presumed that he will be influenced by
corrupt means. I find no authority which goes so far as to
make a situation of this kind grounds for making the two
offices incompatible.
In the case of State ex leL Knox v. Hadtei}, 7 Wis. 700, the

relator was contesting by quo wananto for the office of
police justice of the city of Watertown and it was held that
he had no right to'that office because at the time he was
holding the office of justice of the peace in the same city.
The court said:

"In the plainest terms the charter gives the city four
judicial officers of the grade of justice of the peace, while, if
the i-elator could make good his right to the office of police
justice, it would in fact have but three."

In the case of State v. Jones, 130 Wis. 572, the offices of
county judge and justice of the peace were held incompatible
for the same reason. It was held that a justice of the peace
and county judge are both magistrates and if the same
person were permitted to hold both offices it would reduce
the number of magistrates in the county by one, and under
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the ruling of the case of State ex rel. Knox v. Hadley, supra,
which was followe'cl, this was not permissible, but the court
in that case also said:

"There is some conflict in the instances mentioned by the
learned circuit court between the duties of county judge
and those of justice of the peace. It was not an essential
clement of incompatibility at common law that the clash of
duty should exist in all or in the greater part of the ofTicial
functions. If one olllce was superior to the other in some of
its principal or important duties so that the exercise of
such duties might conflict, to the public detriment, with the
exercise of other important duties in the subordinate office,
then the offices are incompatible. Citing cases."

In both the Jones and Hadleij cases tlie question was as
to the holding by one person of two judicial offices. Our
court has not gone so far as to apply this principle to merely
ministerial or administrative of! ccrs. No court ever having
gone so far in its ruling, I feel that this department ought
not to declare these two offices incompatible unless we have
a principle enunciated either by statute or by a supreme
court decision which covers the case in question. It is often
the case that a town clerk is the most efficient man in the

school district to perform the duties of district clerk, and I
believe in a great many cases in this state town clerks are
also acting as district clerks in the district in which they
reside. Although this has been the case, and it must be
presumed that the legislature has known of it, no express
statute has been enacted making the person elected to one
of these offices ineligible to the other.
My attention has also been called to sec. 462a, providing;

"School district clerks shall also meet with the town clerk
of the town in which the school houses in their respective
districts are located at a time and place specified in a notice
given by the town clerk for the purpose of perfecting the
annual school district reports."

It has been argued that if a town clerk were permitted to
hold the office of school district clerk he could not comply
with this- provision of the statute. It must, however, be
borne in mind that this meeting is not for the purpose of
deciding matters in which the officers have any discretion
whatever. The duties are simply ministerial and the report
is required to contain facts which cannot be altered. I be-
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lieve the reason for the enactment of this statute was be

cause it was fairly impossible for the town clerk to get cor
rect reports from the district clerks in time for him to make
his report to the county superintendent. In fact, I have
known of cases where the town clerk was required to travel
from one district clerk to another in his town and help them
make out the report in order that he would have correct
reports from which to make his report to the county super
intendent.

The duties of the two offices in question are chiefly minis
terial and I can see no harm done by one person performing
the duties of both. In a discussion of this question in 23'
Am. & Eng. Ency. of Law (2d ed.), 333, it was held that
two offices wholly or chiefly ministerial arc not incompatible
unless made so by express legislation, citing Stale v. Fcible-
man, 28 Ark. 424.

While there is some doubt upon the (question, until the
supreme court has definitely decided the same I do not
believe that under the present decision of our supreme court
and the statutory provisions, and the practice obtaining in
this state, I would be justified in holding that the two offices
are incompatible. If they are, and one person performs both
offices, there will be a de facto officer performing the duties of
both offices and the acts will be absolutely valid, and no
evil results can follow. Until the courts shall decide other

wise, or until a statute shall be enacted which makes the two

offices clearly incompatible, I am constrained to hold that
they are not incompatible and that one person may hold
both offices at the same time.

Corporations—A foreign corporation cannot be refused a
license to do business in this state because it has a name

similar to a domestic corporation.

November 27, 1916.
Hon. M. J. Cleary,

Commissioner of Insurance.
I have your request for opinion of the 25th inst. in which

you call attention to subd. (2), sec. 1772, Stats., and ask to
be advised whether its provisions would prevent the ad
mission to this state of a foreign life insurance company
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having a name somewhat similar to, and perhaps not such
as to distinguish it from, a life insurance corporation organ
ized under the laws of this state.

The provision of the statute in question reads as follows:

"The name of such corporation; But such name shall not
contain the names of individuals in the manner in which they
are ordinarily used in partnership or business names, and
shall be such as to distinguish it from any other corporation
organized under the laws of this state * *

It is clear, without argument, that this statute relates
solely to the names of corporations both of which are organ
ized under the laws of this state. It is a part of ch. 86, Stats.,
relating to domestic corporations. Foreign life insurance
companies are not admitted to this stale under the pro
visions of tliis chapter, nor under the provisions of sec.
1770/; relating to foreign corporations in general, but are
admitted under the provisions of ch. 89, Slats., relating to
insurance corporations.

I find in ch. 89 no provision of law which would operate
to exclude from this slate a foreign life insurance company
upon the ground that the name of said company is similar
to or not such as to distinguish it from the name of a do
mestic life insurance corporation organized and doing busi
ness in the state.
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Bridges and Highways—Approaches to a bridge are not a
part of the bridge.
A bridge within a village more than 200 feet long is to be

maintained by town and village jointly unless it has been
accepted as a state highway, in which event it is to be main
tained by the village alone.

December 4, 1916.
D. K. Allen,

Districl Attorney Elect,
Oshkosh, Wisconsin.

In your letter of November 24 you state that a drawbridge
lias been constructed under the supervision of the state high
way commission as a part of the state highway system over
the Fox River; that the bridge is located wholly within the
village of Omro, which village is wholly within the town of
Omro; that the stream in question is navigable; and you ask
for my opinion upon the following questions:
(1) Assuming that the approaches and highway on eitlier

side of the bridge are part of the village street, who shall
construct the approaches to the bridge?
(2) Assuming that, in 1898, an agreement was made be

tween the town of Omro and the village of Omro to divide
the expense of maintaining said bridge, does that agreement
hold with respect to the new bridge?
(3) If the contract between the town and the village is not

binding with respect to the new bridge, who shall maintain
the bridge?

It is necessaiy at first to determine whether or not the
street on either side of the approach to the bridge, the ap
proach, and the bridge itself, or any of them, are accepted
state highway. A piece of highway can become state high
way only by acceptance as such in one of two ways: eithei-
under subsec. 8, sec. 1317m-7, or by subsec. 3, sec. 1317/n-3.
Unless highways have become "state highways" the State
Aid for Highways Law does not change the duty formerly
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existing as to maintenance and repair of highways. Subsec.
8, sec. 1317/n-7 provides:

"Upon-the completion of a highway or bridge for which
state aid has been granted the same shall be inspected by
the state highway commission. If the construction be com
pleted as provided for in the plans and specifications, the
state highway commission shall cause the town clerk and
the county highway commissioner to be notified in writing,
and the road or bridge shall be deemed to have been accepted
and final payment may be made. The term state highway
as used in sections 1317m-l to 1317/n-l5, inclusive, shall
be construed to mean only such highways as have been so
accepted, together with the permanently improved bridges
and culverts thereon, and those adopted by the county
board according to subsection 3 of section 1317/n-3."

It should be noted that not all highways which arc im
proved by state aid liecome state highways. I held to that
effect in an opinion given by us to C. S. Roberts, district
attorney. Balsam Lake, Wisconsin, under date of November
4, 1913, reported in Vol. II., Op. Atty. Gen., p. 116.

Assuming from tlie information furnished by you tiiat no
part of tlic bridge or highway in question has been accepted
as above outlined, it is my opinion that neither tlic street,
the approaches, nor the bridge is "state highway," and this
opinion, in answer to your specific questions, is predicated
upon that fact.
In answer to your first question I call your attention to

an opinion rendered by my predecessor to Alexander Wylie,
district attorney, Chippewa Falls, June 12, 1912, reported in
Opinions of Attorney General for 1912, p. 94, in which it
was held that approaches to a bridge arc not a part of the
bridge proper. This opinion has been cited with approval
in recent opinions. That such is the legislative intent is
shown by subsec. 5, sec. 1319, Stats., which is as follows:

"In determining the cost of construction or repair of any
such bridge the cost of constructing or repairing any ap
proach at the end thereof shall not be considered as a part
of the cost of such construction or repair."

The approaches therefore, not being a part of the bridge
proper, must be cared for as any other piece of the highway
within the village limits.
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Sec. 894a, Stats., provides in part as follows:

"Every village in this state, whether such village be in
corporated under general or special law or both, sliall con
stitute a separate road district. No part of the streets or
highway of any such village shall be in any road district
established by the town board, nor under control of the
town officers."

It is therefore clear that if the approaches have not been
built the village is responsible for their construction as any
other part of the village street.

Subsec. 9, sec. 1317/n-7, provides:

"All state highways * * * shall be maintained at
the expense of the county in which they lie, * * *^
provided, that all incorporated villages shall adequately
maintain all state liighways within their corporate limits."

This section is quoted merely to show that if the ap
proaches and other parts of the village street were all built
and had become a part of the state highway the maintenance
thereof would remain with the village. It is therefore my
opinion that the approaches must be constructed by the
village unless application is made in a proper manner to
have the same built by state aid. Until that has been done
the village must assume the responsibility therefor.

In answer to your second question, as to whether the
agreement made between the town and village, relating to
the maintenance of the old bridge, is binding with reference
to the new, you gave none of the details of the agreement, but
I am assuming that the agreement was a proper one and was
properly entered into between the two municipalities. If so,
it is binding upon them, and the maintenance of the bridge
can be enforced according to the agreement.
As to your third question, "In the absence of the agree

ment, who shall maintain the bridge?" sec. 894a provides
in part:

"Every village in this state * * * shall constitute
a separate road district. No part of the streets or highway
of any such village shall be in any road district established
by the town board * * * provided that bridges across
navigable streams other than those within the provisions
of section 1325f (bridges across streams forming boundaries)
shall be built, paid for, maintained and repaired by the town
and village jointly, the expense to be borne by each in pro-
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portion to their equalized valuation as is fixed by the county
board, where such navigable stream is the boundary line
between any village and any town; or where the bridge is
built wholly within the limits of an incorporated village and
the span of such bridge exceeds two hundred feet in length."

It is apparent from this section, that so far as the bridge
itself is concerned, it must be maintained jointly by the
town and village, the bridge being wholly within the limits
of the incorporated village and exceeding in length 200 feet,
unless it has been accepted as a state highway, in which event
it is to be maintained by the village alone.

Bridges and Highways—Villages are exempt from a tax
for the county's share of money appropriated to aid in the
construction of bridges under sec. 1319.

December 4, 1916.

Frank W. Bucklin,

District Attorney,
West Bend, Wisconsin.

In your letter of November 5 you state that one of the
towns in your county has proceeded under sec. 1319, Stats.,
to raise the town's share for the construction of a bridge;
that the county has appropriated an ecpial amount to cover
the county's share. You ask whether or not the villages
of the county are exempt from being levied upon for any
of the county's share in this proposed work.
You also ask:

"Would the fact that villages may, under section 1317/n-4,
receive aid for bridges within their limits, situated on the
proposed county highway system, exclude them from the
exemption, as provided for in said section 1319?"

In an opinion given to J. Henry Bennett, district attorney,
Viroqua, November 29, 1913, reported in Vol. II, Op. Atty.
Gen., p. 119, I held that the provisions of subsecs. 8 and 9,
sec. 1319, Stats., exempt villages and cities which must
maintain their own bridges only from a tax levy for bridges
built under said section. I stated in that opinion, p. 121:

"Neither the provisions of sec. 1317/72-4 nor of any other
section of the State Aid Highway Law exempt cities or
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villages from the burdens of that law, and as cities and
villages are exempt from the Inirden of county aid for
bridges only by the provisions of sec. 1319, which exempt
them only from the burdens imposed by that section, it
seems plain that as to all other burdens imposed by other
provisions of law they are not exempt."

In an opinion given to Sam Blum, district attorney,'
Monroe, Wisconsin, August 16, 1915, reported in Vol. IV,
Op. Atty. Gen., p. 675, I held:

"Villages entitled to benefits of state aid for highways
may secure such aid for building bridges without forfeiting
exemption under sec. 1319. * * *
"Sec. 1317m-4, Stats., provides, in part, that the electors

of any town, or the village board of any village, at any
regular meeting or legally called special meeting, may vote,
in addition to all other taxes, a special tax of not less than
$250 for building liridgcs. Other sections forming a part
of the State Aid for Highways Law provide for a petition
to be filed with the county clerk and for county and state
aid. * * *

"Sec. 1319 is an entirely different law and relates to
entirely different proceedings. This section relates purely
to compulsory aid on the part of the county in the building
of bridges by towns within the county. Subsec. 8 of that
section provides:
" 'Nothing herein contained shall autliorize the levy of any

tax upon the property in any city or incorporated village
required by .law to maintain its own bridges.'
"The fact that a village may receive aid under the State

Aid for Highways Law would not authorize a tax levy against
that village under sec. 1319. The village, however, would
not be exempt from its proper portion of the tax to be
levied by the county board under sec. 1317m-5, Stats."

You are advised, therefore, that only such villages as
maintain their own bridges arc exempt from being levied
upon for the coupty's share in the proposed work, and the
fact that villages may, under sec. 1317m-d, receive aid for
bridges under tiie State Aid for Highways Law docs not
exclude them from the exemptions provided for in sec. 1319
for work carried on under said section.
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Corporations—Insurance—An insurance corporation can
not elect officers prior to the time fixed for the first meeting
in the articles of incorporation.

December 4, 1916.
Hon. M. J. Cleary,

Commissioner of Insurance.
In your letter of December 4 you call my attention to the

articles of incorporation of tlie Badger State Limited Mutual
Automobile Insurance Company, of Rhinelander, Wisconsin,
approved by me under date of November 3. These articles
provide that the first meeting shall be held February 7,
1917. You say that it developed later that the incorpora-
tors of the company desired to begin transacting business
at once, without waiting for the holding of the first meeting;
that it was urged that the company could not issue policies
which were not signed by the president and secretaiy; that
there could be no president or secretary until the date of
the first meeting, and consequently, that the company could
not transact business until after that date. You further

say that the question is now raised whether, under sec. 1761,
Stats., the incorporators are not permitted to meet and agree
to transact any business which they could laAvfully transact
on the date of the first meeting, including the election of a
president and secretary and the adoption of by-laws for the
subsequent operation of the company. You ask for my
opinion upon this question.

After these articles were approved the matter came up as
to whether or not the election of officers could be held prior
to the date fixed in the articles and I iiiled that such election

could not so take place, but that the articles might be
amended at a meeting of all of the members of the company
prior to such date, and that by such amendment an earlier
date for the first meeting for the election of officers could be
fixed. Immediately after that an entirely new set of articles
of organization of this company was submitted. These
articles were precisely the sanic as the articles already ap
proved, except that they fixed an earlier date for such first
meeting for the election of officers. I held that as such new
articles were not adopted as amendments to the original
articles they could not be received and filed by you and had
no force or effect.
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Sec. 1761, Stats., provides:

"When all the members of any corporation shall be pre
sent at any meeting, however notified, and shall sign a
written consent to the holding of such meeting on the
records thereof, they may transact any business at such
meeting which could lawfully be transacted at any meeting
of the members of such corporation regularly called and
notified."

This provision has come down to us from the statutes
of 1849, sees. 5 and 6, ch. 54 of those statutes providing:

"Section 5. When all the members of a corporation shall
be present at any meeting, however called or notified, and
•shall sign a written consent thereto on the record of such
meeting, the doings of such meeting shall be as valid as if
legally called and notified.
"Section 6. The members of such corporation, when so

assembled, may elect officers to fill vacancies then existing,
and may act upon such other business as might lawfully be
transacted at regular meetings of the corporation."

These two sections remained the same until the revision of

1878, when they were combined into the present form. It
is important in this connection to notice that this section
specifically provided, originally, that at such a meeting
officers might be elected to fill vacancies then existing. Where
no, officer has been elected, and the time has not arrived
for the election of officers, it cannot be said that there is a
vacancy as to any or all of said offices, and consequently
such provision would not have been applicable. I do not
believe that the change in the phraseology of the section
by the revision of 1878 was intended to make any change
in that respect. All that the revisers say about it in their
notes is merely this:

"Sections. 5 and 6, chapter 78, Revised Statutes 1858,
combined."

So, too, sec. 3, ch. 54, Rev. Stats. 1849, provided a special
method for calling the first meeting of every corporation,
when no other provision was specially made.
The provision that the articles of nonstock corporations

shall fix the time and place for the first meeting for the elec
tion of officers is first found in its present form in the revision
of 1878. The first provision anything like this, that I have
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been able to find, is that in sec. 6, oh. 189, Laws of 1876.
That chapter made provision for the forming of corporations
for benevolent purposes, and sec. 6 of the chapter provided
that until a board of directors should be elected the persons
subscribing the articles should have the direction of the
aflairs of the corporation, and that the members of the asso
ciation might assemble at such time and place as they might
agree upon and elect a board of directors, which board
should designate one member as president, one as secretary
and one as treasurer.

Sec; 1762, Revised Statutes 1878, provides that if from
any cause an election of directors or trustees shall not take

place at the annual meeting of any corporation, such cor
poration shall not be deemed dissolved thereby but that the
former officers shall continue to act as such until their suc
cessors shall have been elected and qualified, and that a
special election may be called by the proper officers of such
corporation for electing such officers by giving such notice
as is required for the annual election, and also provides for
the giving of notice by two or more members if the proper
oflicers refuse or neglect to do so. That same section appears
in our present statutes in substantially the same form as in
the statutes of 1878 so far as this particular provision is
conceimed.

It appears to me from a consideration of all of these pro
visions that sec. 1761 was not intended to authorize the
election of officers at a time earlier than the date fixed for
the first meeting for the election of officers by the articles
in the case of nonstock corporations. The provision with
reference to such first election of officers is a special provision,
and is provided by a later statute than sec. 1761, and in so
far as there is any conflict between them, the provisions of
the later and special statute must govern.

It is therefore my opinion that the members of this cor
poration cannot elect officers prior to the date fixed in the
articles.

16-28



866 Opinions of the Attorney-General

Public Officers-—Stale Board of Control—Board of Public
Affairs—The state board of public affairs has jurisdiction
to employ accountants devolved on the governor by sec.
561d/i.

December 4, 1916.

Hon. John S. Donald,

Secretary of State.
In your letter of November 29 you call my attention to

sec. 561dn, .Stats., which provides in part:

"The state board of control shall cause all of the financial
transactions and accounts of or relating to the several insti
tutions under their supervision, at the close of each bien
nial period, to be thoroughly examined by an audit company
of recognized business standing and reliability, such audit
company to be appointed by the governor and in no way
connected with the board or any of its activities. The cost
of such audit shall be charged to the general appropriation
for the state board of control."

You also call my attention to sec. 990-59, Stats., which
provides:

"The jurisdiction of any public body relating to the em
ployment of accountants in the examination of accounts is
hereby imposed and conferred upon the board of public
affairs, and the cost of such examination shall be charged
against the proper appropriation for the public body whose
accounts are examined."

In connection with these two you call my attention to
subsec. 1, sec. 990-55, which provides:

"The board (of public affairs) shall have such supervision
of every public body as shall be necessary to secure uni
formity and accuracy of accounts as herein provided; it
may inquire into the methods of conducting affairs; it may
prescribe and direct the use of such forms of accounts as
may be necessary to carry out the purposes of sections
990^0 to 990-60, inclusive, of the statutes; it may prescribe
and direct the use of standards and records of efficiency of
employes; it shall inaugurate, supervise and conduct ade
quate systems of examination and inspection of accounts
of every such public body; it may cause to be prepared
suitable blanks, books and records for carrying out the pur
poses of sections 990-40 to 990-60, inclusive, of the statutes;
and shall when necessary' furnish such blanks and records
to any such public body; provided, that when the expense
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of such blanks, books or records has been charged against
the appropriation for the board of public affairs the secre
tary of state shall charge the cost of supplies so furnished
against the general appropriation account of the public
body receiving the same and shall credit the appropriation
of the board of public affairs with a like amount."

In connection with these several sections you ask if the
jurisdiction granted by sec. 990-59 and subsec. 1, sec. 990-55
merely covers the board of public affairs' power to name or
appoint the company to make an audit, or if it gives it
power to make the audit itself.

Sec. SClc/n relates only to the auditing of the books of the
state board of control. This section was amended and re-

enacted by ch. 772, Luavs of 1913, which was published
August 13, 1913. Sec. 990-59 is a general statute relating
to the jurisdiction of any public body relating to the em
ployment of accountants in the examination of accounts.
This section was enacted by ch. 728, Laws of 1913, which
was published and became effective August 1, 1913. Ordi
narily, where there is any conflict between an earlier statute
and a later one, the latter governs, and, ordinarily, where
there is any conflict between a general statute and one re
lating to a particular subject matter the latter governs. So
far as the particular provision in sec. bCAdn which is applic
able here, is concerned, it was not changed by the legislature
of 1913. The reenacting of that portion of the section does
not make of it a new statute. So far as that particular
portion is concerned it antedates the provisions of sec.
990-59. Further than this, the principal thing to be con
sidered in the construction of any statute is the intent of
the legislature as the same may be derived from a reading
of the statute itself and from certain other extraneous mat

ters not important to be considered here. Subsec. 1, sec.
990-40, which was also created by ch. 728, Laws of 1913,
provides:

"The phrase 'public body' shall mean and include every
incumbent of every ofTice or position under the constitu
tion or laws of this state; every department, commission or
board in which any such incumbent is employed as such;
and every officer, office, department, commission, board,
institution, body or organization, the conduct or operation
of which involves the receipt, expenditure or handling of
any state funds or property."
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By siibsec. 2 of the same section it is provided that the
term "accounts" shall mean "all accounts, books, records

and reports relating to the jurisdiction of any public body."
It will be seen that this is a very comprehensive provision.

A reading of the entire chapter seems to lead to the inevitable
conclusion that it was the intent of the legislature that every
thing relating to the examination and auditing of books and
accounts of every department of the state government should
be vested in the state board of public affairs so long as that
board shall continue to exist.

I am therefore of the opinion that the state board of public
affairs has jurisdiction of the employment of the audit com
pany provided for by sec. oQldn. I am further of the opinion
that the provisions of subsec. 1, sec. 990-55, are ample
authority to authorize that board to conduct such examina
tion by its own employes, and no good reason occurs to me
why such examination and inspection would not answer all
the purposes of the employment of accountants in the ex
amination of accounts as authorized by sec. 990-59.

Intoxicating Liquors—Baker Law—A place that has been
abandoned as a saloon for 17 months has lost its right to be
licensed under the Baker Law.

December 4, 1916.

Charles Voigt,
District Attorney,

Sheboygan, Wisconsin.
In your communication of December 1, you state that in

a certain location in your city a liquor license was in force for
about 25 years prior to July 1, 1915; that since said time
no license has been issued for said place; that the place has
been vacant since July 1, 1915, and has not been uped for
any other purpose; that an application is now made for a
license. You inquire whether a legal license may be granted
to said location.

You also state that Sheboygan has the full number of sa
loons pei-mitted under sec. 1565d, Stats., and this license
would be in excess of the ratio. In view of the fact that this
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location lias now been vacant for nearly a year and a half, I
am constrained to hold that the right to a license has been

forfeited.

I think the principle of the case of Koch v. State, 157 Wis.
437, is applicable. That case, of course, was a stronger one
than the one presented by you, for the reason that there the
property had been used for other purposes and the period
of time was three years; but it seems to me the same principle
that held in the Koch case is applicable in this matter.

In New York, in a place where a man had neglected to
secure a license for two months, under a somewhat similar

statute, the court held that the right to a license had been
forfeited. You are, therefore, advised that no legal license
can be granted to said location at the present time.

Criminal Law—Change of Yenue—Defendant may secure
a change of venue at any time before the commencement of
his preliminaiy examination.

December 5, 1916.

Arthur W. Gradv,

District Attorney,
Port Washington, Wisconsin.

In your letter of December 4 you state that one A has been
arrested charged with a felony, on which charge the justice
of the peace has only jurisdiction to bind over to the circuit
court; that A appeared in court without an attorney and
slated, among other things, that he wanted his witnesses
and also a change of venue; that he filed no written affidavit
of prejudice or any other paper, and then asked for an ad
journment, which was granted without any further proceed
ings or any testimony being taken. You ask for my opinion
on the following questions:

'Tf A files an affidavit of prejudice on the adjourned day,
is the justice acting legally by then transferring the case to
the next nearest justice qualified to act, or- has the justice
obtained such jurisdiction so that an affidavit of prejudice
need not be recognized?
"Will any defect arise in the pirocedure if the justice acts

under the affidavit of prejudice, if one is filed on the return
day?"
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Sec. 4809, Stats., provides:

"Whenever any person charged with having committed
any ofTense shall be brought before any justice of the peace
or other magistrate for examination and shall, before the
commencement of the examination, make oath that, from
prejudice or other cause, he believes that such justice or
other magistrate will not decide impartially in the matter,
then said justice or other magistrate shall transmit all the
papers in the case to the nearest justice or other magistrate
qualified by law to conduct the examination, who shall
proceed with the examination in the same manner as though
said defendant had first been brought before him; but no
case shall be so removed after a second adjournment had
therein, and only one removal shall be allowed in the same
case," etc.

The statute above quoted seems to have anticipated aliout
the situation you present. If, therefore, A files his affidavit of
prejudice on the adjourned day before the examination be
gins, the justice must recognize it and send the case to the
nearest qualified magistrate.

Criminal Law—Embezzlement—Where a contractor for a

town draws money for the payment of a subcontractor
under the circumstances stated, he is not guilty of em
bezzlement or any other crime.

December 5, 1916.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your letter of December 2 you say that the county
committee on roads and bridges met with the chairman of a
certain town and let a contract for a bridge, in writing. Jhat
after such letting, the agent of a steel company made a deal
with the contractor to furnish the steel and asked the town

chairman to pay to the contractor, to be by, him turned
over to the steel-company as soon as the steel was delivered,
the price of such steel, and that said contractor agreed orally
with such agent that he would accept the money and pay it
over; tJiat upon being paid the money.and upon the deliveiy"
of the steel the contractor failed to pay it to the steel com-
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pany. You ask if he is guilty of embezzlement or any other
crime, and suggest that evidence of the oral contract would
be excluded on the ground that it tends to vary the terms
of a written contract.

In my opinion no criminal offense is committed. The town
had no contractual relations with the steel company, and
its pa^nncnt to the contractor was purely a payment upon
the contract between the town and him for the construction
of the bridge. The contractor did not receive the money in
any fiduciary' capacity. So far as the town is concerned it
was immaterial to it what was done with the money, and it
could not be said that the contractor committed embezzle
ment, nor do I think it could be said that he was guilty of
any other criminal offense. He has merely failed to perform
his part of the oral contract made by him with the steel
company, and the latter has a civil cause of action against
him\

It is true that subscc. 3, sec. 3315, Stats., provides:

"All moneys paid by the owner to the principal contractor
shall be and constitute a trust fund in the hands of such
principal contractor, to the amount of all claims due from
or owina by such principal contractor for work, labor and
material's or to become due from or owing by such principal
contractor for such work, labor and materials to persons
entitled to a lien under this chapter against said'owner and
his property until all such claims have been paid; the using
of such moneys by such principal contractor for any purpose
other than the payment of such claims, until all such claims,
except those which may be in dispute, have been paid, is
hereby declared to be an embezzlement of said moneys
punishable as provided by law in case of embezzlement.

But here the steel company is not entitled to any lien
against the town or its property and for that reason this sub
section is not applicable.

Sec. 3328, Stats., gives a cause of action against the con
tractor and the municipality jointly for the amount due to a
subcontractor who. has done work or labor or furnished ma
terials for the construction, repair or removal of any build
ing or machineiy for any county, town, city, village or school
district, but provides that the recovery against the munici
pality shall be limited to the amount due the principal con
tractor from such municipality at the time of the commence
ment of the action. I merely call your attention to this
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section as having some possible bearing upon the right of
action of the steel company, but without passing upon the
question of whether or not a bridge could be considered a
building within the meaning of this statute.
The question of varying the terms of a written contract

would not enter into this matter, as I view it, The town,
in fact, made the payment to the principal contractor, and
it is wholly immaterial whether such payment was made
prior to the time provided for in the written contract or not.
So, too, it is immaterial as to what was the inducement for
making the payment at the time it was made. There was a
separate contract between the steel company and the con
tractor and that is the contract upon which the steel com
pany would have to rely in any proceedings taken either for
the recovery of the money or in any criminal prosecution
for failure to pay the money to it.

Public Ojficers—Disirici Attorneij—'Duiy of district at
torney to prosecute to recover forfeiture incurred on a bond
given under sec. 4587c.

December 5, 1916.
Clive J. Strang,

District Attornei/,
Grantsburg, Wisconsin.

In your letter of December 2 you ask if the forfeiture of
the recognizance provided by sec. 4587c and the enforcement
thereof is a part of the duties of the district attorney, or if
■it sliould be by civil action to be brought by an attorney for
the wife.

Sec. 4587c provides for the punishment of any person who,
without just cause, deserts or willfully neglects or refuses
to provide for the support or maintenance of his wife. Sub-
sec. 4 of that section provides:

"Before the trial, with the consent of the defendant, or
at the trial, on entry of a plea of guilty, or after conviction,
instead of imposing the penalty hereinbefore provided or in
addition thereto, the court in its discretion, having regard
to the circumstances, and to the financial ability or earning
capacity of the defendant, shall have the power to make an



Opinions of the Attorney-General 873

order, which shall be subject to change by the court from
time to time, as circumstances may require, directing the
defendant to pay a certain sum weekly for a period not ex
ceeding two years, to the wife * * , or to an organi-
zatjon or individual approved by the court as trustee; and
shall also have the power to release the defendant from cus
tody on probation for the period so fixed, upon his or her
entering into a recognizance, with or.without surety, in
such sum as the court or a judge thereof in vacation, may
order and approve. The condition of the recognizance
shall be such that if the defendant shall make his or her
personal appearance in court whenever ordered to do so,
and shall farther comply with the terms of such order of
support, or of any subsequent modification thereof, then
such recognizance shall be void, otherwise of full force and
effect."

Subsec. 5 of the same section provides:

"If the court be satisfied by information and due proof
under oath, that at any time during said period of two
years the defendant has violated the terms of such order, it
may forthwith proceed with the trial of the defendant under
the original charge, or sentence him or her under the orig
inal conviction, or enforce the suspended sentence, as the
case may be. In case of forfeiture of recognizance, and
enforcement thereof by execution, the sum recovered may,
in the discretion of the court, be paid, in whole or in part,
to the wife, * * ♦ '»_

Thus it will be seen that the giving of the recognizance and
the forfeiture and enforcement tliereof is really a part of the
criminal prosecution. In my opinion it is the duty of the
district attorney to look after this part of it just as much as
it is his duty to prosecute in the first place for the abandon
ment.

Public Officers—Fees—Counties—Expenses of County High
way Commissioner—Proper to allow county highway com
missioner for use of automobile.

December 5, 1916.
Clarence J. TeSelle,

District Attorney,
Antigo, Wisconsin.

It appears from your letter of November 27, 1916, that
the county highway commissioner in going about the county



874 Opinions of the Aitorney-General

in the discharge of his ofTicial duties has used his own auto
mobile, and that he makes claim, as part of his necessary
expenses against the county, of 8 cents per mile for the dis
tance he has driven his automobile.
Your inquiry is:

"Is the bill legal where the county is charged a flat rate
of eight cents per mile for travel rather than the amount of
gasoline and oils consumed?"

The law provides that the highway commissioner shall
receive a salary to be fixed by the county board.

"(c) The board shall provide him with a suitable ofTice
and such assistants as are necessary for the proper perfor
mance of his duties. The salary and* the necessary travel
ing expenses of the county highway commissioner and his
assistants shall be paid monthly out of the general fund of
the county, after being audited and approved by the county
committee." (Sec. 1317/n-G, Subsec. 2).

Obviously it is not legal to pay or allow the commissioner
8 cents per mile for the distance he drives his automobile
unless his "necessary traveling expenses" therefor are 8
cents per mile. The answer turns on the meaning of the
words "necessary traveling expenses." While the words
have much the same general meaning, there may be a dis
tinction made in some instances between the word "expense"
and the word "disbursement." Of course a flat mileage
rate cannot be legally allowed or paid unless it is as near the
actual expense of operating an automobile as it is practicable
to arrive at. Though an automobile may be operated for
a single trip without any actual disbursement other than
for oil and gasoline, it still remains true that there are other
items of expense in the operation of an automobile; in fact a
trip might be made without any disbursement whatever
if the automobile was well supplied with oil and gasoline at
the start and the trip was not too long. Every one knows
that there is a heavy tire expense in running a car. It
would be quite within the probabilities that a highway com
missioner in a single season would wear out a complete set
of casings and tubes that cost SIOO. That would be a part
of the necessary expense of running the car. If those were
purchased while using the car in performing his duties, and
were entirely worn out in such use, the expense thereof
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would undoubtedly be one of the necessary expenses, the
same as the money he pays for gasoline and oil. Should he
do the bulk of his ofiicial traveling with tires that were more
than half worn out when he began, and should buy an en
tirely new set and use them but little in the service, it would
not be fair to the county to charge the entire cost of the new
set as traveling expenses.
A commissioner should not make a profit upon the use of

his car nor is obliged to use it at all. To properly per
form his duties lie must use some means of travel. If he

can agree with the county committee on what it costs per
mile to operate his car, both parties acting in good faith, no
reason is perceived why he should not be allowed traveling
expenses upon that basis unless the statute forbids. The
statute does not expressly exclude that kind of an arrange
ment.

No decision of a court of last resort directly in point has
been found. The decisions of our own supreme court upon
the allowance to sherilTs for transporting prisoners have
construed the statute very strictly against the sheriff, but
those decisions are not necessarily controlling. The wording
of the two statutes differs. The statute as to sheriffs treats

of "necessary disbursements," while the statute relating to
highway commissioners speaks of "necessary expenses."
Sub. 27, sec. 731, provides that the sheriff, in serving a
criminal process, shall feceive ten cents per mile and "actual
and necessary disbursements for board and conveyance of
prisoners." Construing that statute in McCumber v. Wau-
kesha County, 91 Wis. 442, the court said:

"The charge was for the transportation of prisoners in
the sheriff's own conveyance and for which he made no
actual disbursement. It is evident that these latter were
not 'necessary disbursements actually made' within the
intention of section 843, R. S., and so were not recoverable."

In an opinion from this department to the district at
torney at Jackson county it was said:

"Jf a sheriff has a rig of his own and uses it in trans
ferring prisoners he cannot receive compensation for such
rig * * * . I do not think that a sheriff is obliged to
use his own rig in transferring prisoners, as the statute ex
pressly authorizes him to make a reasonable charge for
such expense." (Vol. Ill, Op. Atty. Gen., p. 800).
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An opinion to the same elTect was rendered to the same
district attorney August 26, 1913. See Vol. II, Op. Atty.
Gen. p. 314; and to James Kirwan, district attorney, Cal
umet county, Nov. 7, 1913, same volume, p. 318.

Confessedly the commissioner is entitled to any reason
able amount he has actually disbursed for his traveling
expense. That, however, does not make him whole, and
the statute, in my opinion, intended to do what it says.
It was intended to cover his traveling expenses. That in
cludes, where he uses his own automobile, something in
addition to the money paid for oil and gasoline. It ought
to cover the items of wear and tear.

I conclude that the allowance upon this account is one
for the honest judgment of the county committee, that it
may allow him such sum as will actually meet and cover his
necessary traveling expenses, and that such allowance may
include the estimated wear and injury to his car.

Public Officers—Fees—Sheriff—County board may fix
sherilT's salary and require him to turn his fees in civil actions
over to the county.

December 6, 1916.

M. E. Dillon,

District Attornei),
Ashland, Wisconsin.

In your communication of November 27 you submit the
following resolution passed by the county board at its
annual meeting last year:

"In fixing the sherilT's salary we have taken into con
sideration the furnished house, light, water, fuel and profits
of board of prisoners, and we fix his salary at S1500 ,per
annum, and all actual and necessary expenses incurred
within and without the state when accompanied by proper
voucher, which shall be in lieu of all fees per diem and com
pensation for services rendered, except compensation for
keeping and maintaining prisoners in the county jail **
*  . All fees collected for service in civil actions shall be
and become the property of Ashland county, and such
sheriff, undersherill" and deputy siierilTs shall account to the
proper officers of Ashland county for the same at least
monthly."
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You ask the following question:

"Under the law as it now is, or was at the time this resolu
tion was passed, can the county board compel the sheriff
to turn over his civil fees as property of the county? "

By ch. 242, Laws of 1915, practically all of the law here
tofore existing upon the question of changing the compen
sation of sheriff from a fee basis to a salary basis was re
pealed, and whatever may have been the law before that
time the law under which the resolution submitted by you
is given its effect is sec. 694, Stats.

Subd. (4), sec. 694, Stats., provides:

"The county board may, at any time, change the compen
sation of any county officer from fees collected and re
tained by him to a salary, and may fix the annual salary
of such officer."

It is very apparent from a reading of the whole section that
the legislature intended to give the county board the author
ity to change from a fee compensation to a salary compen
sation. That the legislature meant by the words in subd.
(4) above quoted, "/ro/n fees collected and retained bij him to
a salary" to include all fees of whatsoever kind and nature
is quite apparent. If they intended to except fees in civil
cases they would no doubt have used language to indicate
that intent.

Sec. 694, Stats., provides, among other things, that the
salaries so fixed shall be in lieu of all fees, per diem and com
pensation for official services rendered by such officers,
except,
(1) The compensation of the sheriff for keeping and

maintaining prisoners in the county jail;
(2) Expenses actually and necessarily incurred in the per

formance of official duties by the sheriff of any county having
a population of 300,000 or more.
Had the legislature intended to except fees in civil cases

it would have been a very simple matter to have indicated
that exception.

I am therefore of the opinion thai, under the resolution
passed by the county board fixing the salary of sheriff, he
is not entitled to the fees collected for services rendered in
civil actions and that the same are the property of Ashland
county.
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Counties—Depositories—Banks and Banking—A bank lo
cated at a distance from the count}" seat, made a county
depository, cannot constitute a bank at the county seat its
agent to receive the county's deposits.

>  December 6, 1910.

James Kirwan,

District Atlorneg,
Chilton, Wisconsin.

In your communication of November 22 you state thai
the county board of supervisors have bids from banks in
the county to act as co-unty depositories, which banks ore
located outside of the county seat—some of them as far as
12 miles away—and that the banks outside of the city, as
a matter of accommodation in connection with their bids,

agree to establish agent banks at the county seat in which
the county funds may be deposited as a matterof convenience
to the county, and that such agent banks will receive the
deposits for the bank that is designated as the county de
pository.
You ask: (1) If the county board would designate such

a bank outside of the county seat as a depository of county
funds and deposit its funds with the local agent bank, under
a proper bond, would such arrangement be legal and would
the county be protected as to moneys turned over to the
agent bank?

Sec. 693, subsec. 6, provides in part as follows:

"After opening any proposals such board shall, in its
discretion, designate a county depository or depositories."

The county may'designate any banking institution which,
under all the circumstances, seems to them to olTer the best
bid. As to depositing with an agent bank, if the matter
be properly done and the agency be clearly shown, and
such an arrangement agreed upon by both parties, the
county is fully protected as soon as the agent has accepted
the funds, for all intents and purposes, the same as if it had
been given to the principal depository.
While the county would be properly protected in this

matter, as above outlined, the practice of establishing agent
banks for this purpose would come dangerously near being
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a branch banking business, and, on the whole, such prac
tice is not one that this department would sanction.
(2) If a county treasurer deposits county funds under

order of the county board in a. depository properly desig
nated and qualified and the moneys are lost in the deposi
tory, are the county treasurer and his bondsmen legally
liable to the county treasurer for such loss?
In answer to this question I would refer you to sec., 717,

Stats., which provides, in part, as follows:

"  * * * And such treasurer shall not be liable for
any loss thereon resulting from the failure or default of
such depository without fault or neglect on his part."

If the county treasurer does his duty with respect to
depositing funds and exercises reasonable care under all
the circumstances and is without fault, he is not held liable
for losses of the depository.
(3) Can a county treasurer or any person having a county

order for payment of money from the county legally object
to the county board naming a bank in said county as county
depository which is not located at the county seat of said
county?

I presume what you mean to ask is not whether he can
legally object, but whether he can legally compel the loca
tion of the depository at the county seat. There is nothing
in the statute which requires the depository to be located
at the county seat. Sec. 693 gives to the county board a
discretion to designate a depository where, under all the
circumstances, it is most favorable to the county. There
are certain counties in Wisconsin which, up to 1910, had no
regularly organized bank within the county. It would be
unreasonable to restrict the county board to institutions
not properly equipped to handle the county's business.
Your third question is therefore answered in the negative.
(4) In case a bank eight or twelve miles away is desig

nated as a county depository, whose legal duty is it to take
money from the county treasurer's office and deposit it in
such depository? If it is the dut^' of the county treasurer
-to do so, who must pay his railway fare going to and from
the depository?
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Sec. 717, Stats., provides, in part, as follows:

"Whenever any county board shall have designated a
county depository in accordance with the provisions of
section 693, it shall be the duty of the county treasurer, as
soon as the bond required by that section has been approved
and filed, to deposit as soon as received all funds that come
to his hands in that capacity in excess of the sum he is autho
rized by such board to retain in such depository, and any
sum so on deposit shall be deemed to be in the county
treasury."

By this statute it is clearly made the duty of the treasurer
to deposit the money in the designated depository.

Sec. 714, Stats., provides:

"Every county treasurer shall receive for compensation
the salary fixed by the county board and no more. All
fees allowed by law to county treasurers shall be collected
by them for the use of the county."

It was held in Superuisors v. Knipfer, 37 Wis. 496, that the
county board cannot allow the treasurer any sum in addi
tion to his salary for the performance of any duty.
You are therefore advised that it is the duty of the county

treasurer to see to the depositing of the money, and the
expense thereof must be borne by the treasurer himself-.
In the postscript you ask:

"Are amendments to sec. 4549, 1915 R. S., constitutional
or not, being ch. 268 and 612 of 1915?"

You can readily understand that the question in this
form is a very broad one, and I would ask that you indicate
what particular provision of the constitution you have in
mind. The question can then be answered without much
needless discussion.
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Education—Price of Textbooks—Publishers who have filed
schedules of prices at which textbooks will be sold may
change such prices at pleasure provided sucli revised prices
are not higher than those at which the books are sold else
where. '

December 7, 1916.
Hon. C. p. Gary,

State Superintendent.
I have your request for opinion of December 2, in which

you state, in effect, that application is being made by pub
lishers or distributors of school textbooks for permission to
increase prices of books on the lists of textbooks for sale in
this state as on file in your office pursuant to the provisions
of sees. 553/n-lOl to bSS/n-lOS, Stats. You state:

"We have rather been of the opinion that such increases
in price cannot be made under the law except to take effect
on June 1 annually, the date when the new textbook bul
letin is due."

I have carefully considered these sta Lutes and find no
warrant therein for the view which you express. The
statutes in that regard merely provide:

"The state superintendent of public instruction shall
annually on the first day of June publish and send to each
school district in the state, a copy of all such lists then in
force in his office." (Sec. 553/n-103).

While publication and distribution of the lists is enjoined
upon the state superintendent annually as of the first of
June, the publication and distribution so required is simply
of the "lists then in force in his office." This provision of
the statute, therefore, does not aid in determining the
authority of the publisher or distributor of school textbooks
who may have filed a list of books and prices and a bond as
required by these statutes to modify the prices so filed by
the filing of higher prices in a subsequent list.

The first clause of sec. 553m-101 declares:

"No person shall offer any school textbook for adoption,
sale or exchange in the state of Wisconsin" until he shall have
complied with the following conditions:

(1) File a copy of all books,

"with a sworn statement of the list price, the lowest whole
sale price and the lowest exchange price at which said book
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is sold or exchanged for an old book on the same subject of
like erade and kind but of a different series in states of the
United States including the state of Wisconsin."

(2) File a bond in a penal sum of not less than two thou
sand dollars nor more than ten thousand dollars conditioned:

'•'(a) That he will furnish any of the books listed in said
statement and in any other statement subsequently filed
by him within five years, to any school district, to any
school corporation and to any person or corporation in the
state of Wisconsin at the lowest price contained in said
statement, and that he will maintain said price uniformly
throughout the slate.
"(b) That he will reduce such prices automatically m

Wisconsin whenever reductions are made elsewhere in the
United States * * * .
"(c) * * * .
"(d) In case he shall prepare an abridged edition * * *

he shall file a copy of such special edition together with the
price therefor, as above stated * * * ."

Sec. 553m—102 provides that the bond shall continue in
force for a period of five years after filing and that

"at or before the expiration of which period a new bond shall
be given, or the right to continue business within the state
shall be forfeited."

Sec, 553m—104 provides lhat in the case of a breach of
the conditions of such bond or refusal to comply therewith
upon notice, or a second breach of any condition of the bond,
suit shall be instituled to enforce the penalty of the bond,
and in case judgment is rendered against the principal in
such bond,

"he shall be barred from further continuance of his busi
ness within the state of Wisconsin for a period of five years."

Sec. 553m-108 declares that any person violating any of
the provisions of these sections shall, on conviction,

"be punished by fine not exceeding five hundred dollars or
by imprisonment not exceeding three months," or both.

I think it is very pl^iin lhat these statutes do not fix any
term or period of time during which a list of prices filed
pursuant thereto must remain unchanged, unless it be the
five year period prescribed for the term of the bond. It
will be observed, however, that the bond is conditioned not
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solely that the principal will observe the prices contained
in the list on file or filed at the same time that the bond is

filed, but also that he will observe the prices "in any other
statement subsequently filed by him within five years."

This language would seem to contemplate the filing of
new lists from time to time, as occasion might arise, but is
perhaps ambiguous in that it does not clearly indicate
whether such statement "subsequently filed" is confined to
and contemplates only lists of new books and prices on books
not theretofore listed or filed, or whether the legislature
contemplated, in the use of this language, that such subse
quent filing might include new prices, higher or lower, than
those theretofore filed, on books already filed and listed.
As bearing on this it is to be noted that not only is the pub
lisher required by mandatory provisions of the statute to
file new lists and new prices, during the period of the bond,
of any abridged or special edition of any book theretofore
filed, but is also commanded to file new prices on books ther^
toforc filed and listed whenever such books shall be sold else
where in the United States at prices lower than those on file
in your office.
The express provisions of the statutes, therefore, preclude

a construction which would prevent a publisher or distrib
utor of school textbooks from filing any change of prices
during the term of the bond. lie is expressly commanded
to file such changed prices by way of reductions whenever
he shall sell any book filed and listed at a reduced price else
where. The only point not expressly covered by the stat
utes, therefore, is whether he may, during the term of the
bond, file new prices on books already filed and listed when
such new prices are in the nature of advances above the
prices theretofore listed, it being understood that such
advanced price is not a higher price than the lowest price
at which such book is being sold by him elsewhere in the
United States.

It would appear to me that it was not a part of the pur
pose of these statutes to secure or assure a fixed price on
school textbooks to be maintained for any definite term or
period, but that its sole purpose and object is to prevent
discrimination in the sale of school textbook's and to secure
for the people of this state, at the hands of publishers and
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dislribiilors of school textbooks, such books at prices as low
as those at which they are being sold anywhere in the
country. A fixed price for a definite term is no necessary
part of such a purpose or intent.

If it were to be held that, under these statutes, the pub
lisher or distributor of school textbooks who files a bond and

the statement required by these statutes, may not, during
the term of his bond, file any new or subsequent statement
advancing the price of any book theretofore filed and
listed, the situation would result that this statute would
require such publisher or distributor to file, at the outset, a
list of prices which, on every book, should be the lowest
price at which that book is being sold anyvv'here in the
United States; that in the event of a reduction in the price
of-any such book anywhere in the United States the price
shall be correspondingly and automatically reduced here;
and that in no event could he, for any cause whatever, at
any time during the life of such bond, advance the price
of any book in this state even though he advanced it cor
respondingly throughout the United States; and all this

under penalty of a forfeiture of his bond and the forfeiture
of his right to do business in this state for five years there
after, and liability to punishment by fine and imprisonment.

It appears to me that to so construe this statute would be
to render it unreasonable and to invite its annulment by
the courts.

The statute is a penal statute, and it is an elementary
rule of the construction of such statutes that in case of ambi

guity the statute must be construed in favor of the persons
to be bound thereby rather than against them. In this
case this is no more than to say that it should be construed
reasonably.
In view of the foregoing I am, therefore, of the opinion

that these statutes do not require or contemplate the estab
lishment of a fixed price for any fixed time or period. In
other words, a publisher or distributor of school textbooks is
at liberty, under these statutes, to file advanced prices when
ever prices are changed accordingly throughout the United
States.
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Insurance—A foreign insurance company may withdraw
from the state.

December 9, 1916.

Hon. M. J. Cleary,

Commissioner of Insurance.
In your letter of December 8 you call my attention to

subd. (b), subsec. 15, sec. 1958, Stats., which provides:

"Societies which are now or shall be hereafter authorized
to transact business in this state may continue such business
until the first day of April next succeeding the taking effect
of this section, or the granting of such license, and the author
ity of such societies may thereafter be renewed annually
to terminate on the first day of the succeeding April, pro
vided that the license shall continue in force and effect until
the new license be issued or specifically refused."

You say that in April, 1913, the Independent Order of
Foresters, a fraternal benefit association of Toronto, Canada,
was licensed to transact business in this state; that subse
quently thereto, but before the end of the year for which said
license was granted, the society withdrew from the state
and notified the insurance department of its withdrawal
and surrender of its license. You ask me to advise you
whether or not, in my opinion, the license issued in April,
1913, is technically in force under the provisions of the above
statute, and state that since the time of its withdrawal the
society has ngt made application to transact business here.
You further state that the statements made by fraternal
societies are filed in your department, as a general rule, dur
ing the month of March; that new licenses are not issued
until after the statements are checked and approved by the
department, and that it often happens that this examina
tion of statements cannot be madc^ until after April 1; that
in such instances the old license is treated as in force for the
protection of the society in carrying on its business until
the statement has been examined and definite action taken
upon the matter of its being relicensed.

It seems clear to me that the provision at the end of subd.
(b), subsec. fo, sec. 1958, Stats., is intended to apply only
where a new license has been applied for on or prior to the
first day of April, and does not apply to a case in which no
license has been applied for for a period of more than two
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yeafs, as would be the case under your statement of facts.
Furthermore, it appears to me that where a fraternal society
notifies the insurance department of its withdrawal from the
state and surrender of its license, that license then and there

ceases to have any force or elTect. The surrender of the
license, in my opinion, terminates it. If this provision were
to be construed as continuing the license of the Independent
Order of Foresters to and including the present time, then
all that would be necessary would be for a fraternal society
to once become licensed in the state, and thereafter it could
continue business indefinitely without making application
for a new license and without filing the required statements,
etc., and be pi'otcctccl by its license until the insurance
commissioner should take proceedings and revoke it. I
cannot believe that that was the intent of the legislature.

It follows that, in my opinion, the license issued to the
Independent Order of Foresters in April, 1913, is not now in
force.

Public Officers—Supervisor—A deputy internal revenue
collector may hold the office of supervisor.

December 9, 1916.
M. E. Dillon,

District Attorney,
Ashland, Wisconsin,

from your letter of December 4 you state that Mr. C. A.
Poundstone is a member of the county board of supervisors

In the city of Mellen and that he is also a deputy revenue
collector.

You ask:

"Can he legally hold his office as a member of the. county
board while acting as such deputy revenue collector?"

Sec. 3, art. XIII, constitution of Wisconsin, provides:

"No member of congress, nor any person holding any
office of profit or trust under the United States (postmasters
excepted) * * * shall be eligible to any office of trust,
profit or honor in this state."
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Two questions are naturally suggested:
(1) Is the position of deputy revenue collector in one of

the collection districts of the United States "an ofTice of
profit or trust under the United States" as contemplated in
sec. 3, art. XIII, constitution of Wisconsin?
(2) Is the position of supervisor and member of the county

board an "office of profit or LrusL in this state" as contem
plated in the section of the constitution above quoted?
Answering the second question first, our supreme court,

in the case of State ex rel Shea v. Evenson, 150 N. W. 984,
159 Wis. 623, which was a quo warranto action to try the
title of the office of chainnan of the board of supervisors
of the town of Mercer, in Iron county, treated the office of
chairman of the board of supcivisors as being "an office of
trust, honor and profit," such as is contemplated in section
3, art. XIII, constitution of Wisconsin. It is fair to assume
that the court would hold in the case you present that
membership on the county board is an office of trust,
profit or honor in this state" in contemplation of sec. 3, art.
XIII, constitution of Wisconsin.
Turning now to the first question—whether a deputy

revenue collector is an officer,—sec. 3148, federal statutes,
provides:

"Each collector of internal revenue shall be authorized
to appoint, by an instrument in writing under his hand, as
many deputies as he may think proper, to be compenpted
for their services—by such allowances as shall be made by
the Secretary of the Treasury upon the recommendation of
the Commissioner of Internal Revenue. Allowances shall be
made in like manner for salary and office expenses of collec
tors, all of which shall be in lieu of the salary and commissions
heretofore provided by law: * * * and the collector shall
have power to revoke the appointment of any such deputy,
giving such notice thereof as the Commissioner of Interna'
Revenue may prescribe, and to require and accept bonds or
other securities from any deputy. * * * Each such deputy
shall have the like authority in every respect to collect the
taxes levied or assessed within the portion of the district
assigned to him, which is by law vested in the collector him
self; but each collector shall, in every respect, be responsible
both to the United States and to individuals * * * for
every act done or neglected to be done, by any of his deputies
while acting as such."
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One of the indicia of a public ofTice is the giving of a bond
to the government that the ofTicer is serving. This bond is
not required in the instant case.
In the case of Dignan v. Shields, 51 Tex. 322, p. 327, the

court said:

"The law prescribes no bond for the deputy collector, but
it does not forbid the collector from protecting himself bv
such bond.
"It is optional with the collector what security or in

demnity he will ask of his deputy; and the clerk himself,
under sec. 2148, federal statutes, must give a bond for the
faithful performance not only of his own acts but of those of
his deputy."

Tenure is another of the chief indicia of public ofTice. In
this case the tenure is entirely at the will of the collector.
As stated in sec. 3148, federal statutes,

"* * * and the collector shall have power to revoke the
appointment of any such deputy, giving such notice thereof
as the Commissioner of Internal Revenue may prescribe."

In Page v. Mojjctt, decided in 1898, 85 Fed. Rep. 38, the
court held:

"The power of removal of deputies rests with the appoint
ing power, the collector, subject to such requirements as to
notice as the commissioner of internal revenue may pre
scribe. These rules of the commissioner, if any there be,
cannot have the powers and effect of law, nor would a failure
to comply with them justify the interference of a court of
equity."

In Dignan v. Shields, supra, p. 328, the court said:

"Whilst deputy collectors are constituted and appointed
by the collector, with the approval of the secretary of the
treasury, it is our opinion that their tenure of oflice is de
facto at the will of the collector."

That deputy revenue collectors are not officers has been
held in the following cases:

'  "The deputy as his name imports, and as it is expressly
laid down by law writers, exercises his office in right of an
other. He is, as they express it, the shadow of his principal,
having no authority distinct from him, nor to act otherwise
than in his name, nor to perform any other duties but such
as the collector himself may perform." Citing Vol. II, Od.
Atty. Gen., p. 413. & » f
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"They (deputy collectors) are for many purposes officers
of the United States, but arc not believed to be of the class
of 'inferior officers' contemplated by the constitution."
Dignam v. Shields, supra, p. 329.

In the case of Herndon v. United States, 15 Court of Claims
446, the court said:

"In our opinion deputy collectors before the passage of the
act of March 1, 1879, which was the time the controversy
arose, although this decision was made after the passage of
the act of March 1, 1879, 20 Stats. L. 329, ch. 125, sec. 2,
were not employes of the United, States for the payment of
whose services the defendants were liable to them. There was
no authority * * * by which the government * * * could
make valid contracts with deputy collectors of internal
revenue to pay to them salaries from the public treasury.
On the contrary, the statutes expressly provided for their
appointment and payment by the collectors for whom they
were deputies."

The only change that was made in the law was that before
the act mentioned the wording was,

"To be by him compensated for their services."

After the act the wording was,

"To be compensated for their seiwices by such allowances
as shall be made by the secretary of the treasury upon the
recommendation of the commissioner of internal revenue."

In the case of Landram v. United States, 16 Court of Claims,
p. 83, the court said:

"In the Herndon case, supra, we held that as deputy
collector he was not an employe of the government, for the
payment of whose compensation the United States were
liable to him. If not an emploije he certainly was not an officer,
* * * Landram, the collector, was undoubtedly an ofTicer
in a branch of the public service with a salary fixed by Igw. '
* * *. Sec. 1765, Rev. Stats., related in the first place to
any officer in any branch of the public seiwicc, but Herndon
(deputy collector) was not an officer and therefore this
provision does not affect him."

From the above authorities it is my opinion that a deputy
revenue collector is not an officer as contemplated in sec.
3, art. XIII, constitution of Wisconsin, and is therefore
eligible to and may act as supervisor and member of the
county board while filling the position of deputy revenue
collector.
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Public Officers—Depulics—Term of Offiicc—The term of a
deputy expires with that of his principal.

December 12, 191().

Hon. Michael Laffey,

Slate Treasury Agent.
You state in your communication of December 8 'fhat

you have a number of cases where deputies were appointed
by the different treasury agents, in previous years, and their
names were subsequently struck from the books by the
previous agents; that from time to time, one of these mails
in a license and claims a commission. You inquire whether
you are legally bound to pay such commission or recognize
such deputies as being employes of the state.
You stale that you have no record to show for how long

a period any agent that is now claiming a commission has
been appointed. You inquire whether they are supposed
to be in the state's service until notified in writing of their
dismissal. You also call my attention to the fact that they
are not under the civil service law. You state that you
have no record to show that even those whose names are

struck from the books received a written notice of dismissal.
You inquire also, whether a bond given to a previous agent,
who made the appointment several years ago, still holds
good when they are working under your supervision.
In answer to you inquiries, permit mo to say that under

sec. 1579, it is provided:

*'The governor shall appoint a treasury agent who shall
hold his ofTice for the term of two years from the date of his
appointment and until his successor shall have been ap
pointed and duly qualified." '

It also provides that he shall give a bond in the sum of
five thousand dollars. One of the conditions of the bond is

"for the faithful performance of all persons employed by
him of their duties and trusts, and that all moneys collected
by him or his assistants, in the enforcement of the duties
of his ofTice, shall be paid into the state treasury."

Sec. 1581 provides, as follows:

"The treasury agent may appoint special treasury agents,
who, as well as said treasury agent and his assistant, may,
when there is reasonable ground to suppose that such
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license fees as are required by any law to be paid into the
slate treasury, may become otherwise uncollectable, seize and
detain any vehicle or any animals attached thereto, or any
push or hand cart, or any of the goods, wares or merchan
dise conveyed thereby, or any trunk, box or pack, or other
means of carrying goods or any of the contents therein
contained, carried by foot peddlers, until the process pro
vided by law can be issued and served. Such agent, assist
ant and special agents may serve any writ or process neces
sary to enforce the provisions of sections 1570 to 1584/,
inclusive, in the same manner and for the same compen
sation as constables and sherilTs."

And sec. 1582 reads:

"Every such special treasury agent before entering upon
the. duties of his office shall take and subscribe the oath of
oflice required by the constitution and execute to the treas
ury agent a bond, with sufficient sureties, in such sum as
said agent shall fix, conditioned for the faithful performance
of his duty, and deliver the same, with his oath of office, to
the treasury agent."

It will be noted that none of the special treasury agents
nor your assistants have a term of 'office fixed by statute,
while your term of office is fixed for the period of two years
from tlie time of the appointment, and you hold over until
your successor is appointed and qualified. It must also be
noted that the bond which the statute requires your special
treasury agents to give must be given to you and must be
filed with you. Under these general provisions, I am per
suaded that the principle of law applicable is the one stated
in 29 Cyc., p. 1395, as follows:

"Deputies, whether common law or statutory, are, where
their terms are not fixed by statute, supposed to be ap
pointed at the pleasure of the appointing power and their
deputation expires with the office on which it depends."

The same rule is stated in Throop on Public Officers, par.
582, as follows:

"A deputy's commission, in the absence of any statutory
provision to the contrary, runs only while the principal's
term lasts; if the principal is reelected or reappointed, the
deputy must be appointed anew. And where the office of
sheriff devolves, under the statute, upon the unclcrsherifT,
by the death, resignation, or removal of the sheriff, a gen
eral deputy of the former sheriff cannot continue to exer
cise his office, without a new appointment from the under-
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sherilT, upon whom the office has devolved, which must be
executed with the formalities required by law, in the case
of an original appointment, and a new oath of office must
be taken."

And in par. 304 it is stated as follows:

"But a deputation expires with the office on which it
depends, and if the principal is reappointed the deputy
must be reappointed also." See Mechem on Public Officers,
in par. 407.

The rule is stated as follows:

"Offices created and filled by an authority which is it
self dependent upon and subservient to a higher power, as
in the case of municipal officers and officers appointed by
local boards, are vacated ])y the termination of the power
which created them, as by the repeal of a municipal charter
or the abolishment of a local board."

A recent case on the proposition is that of State ex rei
Hawes v. Barroivs, 71 Minn. 178; 73 N. W. 704. This case
involved the office of state inspector of oils and his deputies,
which was very similar to the statutes here under consi
deration, and it was held that the term of office of the

deputy inspectors expired with that of the principal.
Another case which is of interest is that of Banner v. Mc-

Murray, 12 N. C. 218, in which it was held that the sureties
on the bond were not liable beyond the term of the person
appointed the deputy.
In the Minnesota case it was held that no notice is re

quired to be given to the deputies. It was said:

"The law presumes that he had notice when he fixed the
period of the expiration of his term of office coeval with
that of his principal; and, as the law presumes he knew when
his own tenor of office expired, no other notice was required."

Your arc, therefore, advised that the term of all special
deputy agents and employes of the former state treasury
agent expired when his term expired, and none of them
held over; that it is not necessary that they be notified in
writing of any dismissal, and the bonds given by them will
not bind the sureties for any act performed after their
commissions expired.
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Bridges and Highways—Taxes—Towns—Where a town
votes money for the improvement of a highway under the
stale aid system and its petition is not allowed by the county
board for the reason that no state aid is available, the town
clerk should not put the amount so voted on the tax roll.

December 13, 1916.

Wisconsin Highway Commission.

I have your letter of December 11, 1916, transmitting a
letter received by you from Charles B. Rode, town clerk of
St. Lawrence, Waupaca county, and requesting an opinion
upon the subject matter of his letter.
From his said letter to you and two letters from him to

me, and oral statements by you, it appears as follows:
1. The town meeting in said town last April voted $2000

to be expended therein upon parts of the county system of
prospective state highways; a proper petition was season
ably made to the county board to appropriate a bke amount
to cover the county's share of the proposed improvement.

2. The county board adopted what is popularly known
as the trunk line system, and levied a county tax of one
and one-half mills, to meet the county's share of the cost
in the highway construction, as provided by sec. 1317m-5,
subsec. 1.

3. The sum allotted to said county, from the appropria
tion for state aid for highways, was insufRcient to pay the
state's 40% of the cost of the improvements of the trunk
line proposed for next year.

4. The county board took no action upon the application
of the town for county and state aid.

5. One half of the sum voted by said town was to improve
a piece of road that is now on the trunk line system.
Upon this" state of facts, these questions have arisen;
1. Is the town obliged to raise the $2000 which it voted,

and should the town clerk insert the same in the tax roll?

2. Can the town compel the county to appropriate state
and county aid, to meet the $1000 voted by the town, for
the improvement of the highway which is not on the trunk
line?

3. Has the action of the county board totally abolished
the plan or system of state and county aid heretofore in
operation?
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The county board may adopt the trunk line system and
vote a tax sufRcient-to pay 60% of the cost of the improve
ments decided upon. The remainder of the cost comes
from the state aid appropriated to such county. If all of
the state aid allotted to the county is thus absorbed, the
county is under no obligation to allow petitions of towns
for county and state aid.

"1. The county boards are given authority to construct
or improve, or aid in constructing or improving any road or
bridge within the county. In case the county board shall
determine that any portion of the county system of pro
spective state highways shall be constructed by the county
and state alone, the county shall contribute sixty per cent
and the state forty per cent of the cost thereof. The county
shall be entitled to take its proper percentage of the cost of
such work from the allotment to that county from the
appropriation for state aid for highways, and may then
apportion the remainder of the allotment as directed by
subsections 2 and 3 of this section, for work petitioned for
by the towns under subsection 4 of section 1317m-4." (Sec.
1317/n-5).

It is obvious that if nothing remains of the state allot
ment after the county has taken its proper percentage for
the improvement of trunk line highways, the county board
has no state aid money that it can apportion to towns for
work petitioned for by them. It is only when there is state
aid money available for the same work that the county is
obliged to vote aid to towns, to meet the appropriations
made by them for highway construction. The money voted
at a town meeting is not absolutely appropriated to the
work for which it is voted, until the petition for county aid
has been granted. If that petition is properly denied, then
the town clerk should not insert in the tax roll, the sum
voted at the town meeting. Under the facts stated above,
the petition of the town of St. Lawrence was legally denied.
Therefore, the town clerk should not insert in the tax roll
the $2000 voted by the town meeting, or any part thereof.

Said appropriation by the toAvn is the special tax referred
to in subd. (b), subsec. 1, sec. 1317/n—1, wherein it is pro
vided:

"Said special tax or taxes shall be collected in money and
paid into the county treasury at the same time the town's
share of the county taxes are paid, in ca^e the petition of the
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iown for the improvement of the road * * * specified
has been granted by the county l)oard in accordance with
subsection 2 or 3 of section 1317/72-5."

The petition of the town having been denied, this special
tax should not be paid into the county treasury; and for
the same reason, it should not be collected. In other words,
that means that this special tax should not be entered upon
the tax roll at all, for the reason that one of the conditions
necessary to making it a valid tax, does not exist.
The former system for improvement of state highways

by town, county and state aid, or contributions, is not per
manently set aside or abrogated in this county or any other.
Whenever there are proper petitions from towns for county
and state aid and there remains available to meet the town

and county appropriations any part of the state allotment,
then that system is in actual, active operation, and the
county board would be under legal obligation to proceed,
as heretofore, in making county appropriations to meet
those voted by the towns. That such is the law appears
quite plainly from the following statutes:

"2. Upon receiving a petition in accordance with subsec
tion 5 of section 1317/72-4, the county board shall appropriate
a sum to cover its share of the cost of constructing the
improvements and cause such sum to be levied on all the
taxable property in the county; provided that the amount
allotted to the county from the appropriation for the state
aid for highways is sufTicient to pay the state's share of the
cost of all the improvements to be made under subsection
1 of this section and those petitioned for by all the towns
in the county. Provided that no county board shall be
compelled to levy more than two thousand dollars in any
one year for work in any one town or village, but in its
discretion the board may do so."
"3. If the amount allotted to the county from the appro

priation for state aid for highways is not sufficient to pay
the state's share of all the improvements contemplated under
this act, the county board shall, subject to the provisions
of subsection 1 of this section, levy an amount equal to the
county's share of the improvements and allot to each town
petitioning for aid the proportionate share of the said ap
propriation allotted to the county in the same ratio that its
petitioned amount bears to the total amount petitioned for
by all the towns. Provided that the application of any
town or village may be reduced to two thousand dollars
before said allotment is made bv the county board." (Sec.
1317/n-5).
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Education—Public Officers—Wisconsin Statutes—-Failure
of a school district clerk to file tuition claims on or before

July 1, as required by sees. 435o-3 and JQGA", docs not defeat
the right of recovery.
The statute is directory in this regard, and the statement

may be filed thereafter.

December 13, 1916.

C. S. Roberts,
District Attorney,

Balsam Lake, Wisconsin.
In your letter of December 11, 1916, you say:

"Referring to the tuition provisions of sec. 435o-3 and
496A', of our school laws, the question has arisen as to whether,
in cases where the statements for the tuition due has not
been presented to the debtor district until after the time
limit provided for has expired, the tuition can afterwards
be collected."

The two provisions of statute referred to by you are
worded so nearly alike that the same answer to this question
must be given as to both sections.

Sec. 496A relates to nonresident tuition fee in high schools:

"On or before the first day of July in each year the secretary
of the free high school board shall make a sworn statement to
the clerk of the city, town or village from which any person
has been admitted to said free high school."

The date for filing the tuition statement is directory and
such statement may be validly filed after July 1st.
The time for filing the statement is not of the essence of

the claim or right to compensation which one school district
has against another on account of having furnished schooling
to residents of the latter district. Courts are inclined to

construe a time limit of this character as being prescribed
merely for marking the point up to which the officer may
choose for himself when he will act and beyond which he
may be coerced through the courts into performing his duty.
If the rule were otherwise, an officer, through failure to act,
whether willful or othenvise, would thereby defeat valuable
rights in which he has no official interest. This limitation of
time applicable to the rights and corresponding obligations
of public districts, prescribing when an official act shall be
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performed, is to be regarded as entirely dilTerent from a pro
vision of statute which limits the duration of a private right
or privilege, or which fixes the time within which an indi
vidual may act for his personal benefit. Provisions of the
latter kind are in tlie nature of statutes of limitation and are
mandatory. If the individual fails to act within the time
allowed he has lost or waived his right.
On the other hand, a public ofTicer who is commanded to

perform a ministerial act prior to a fixed date cannot ordi
narily defeat public rights which depend upon his act by
failure to discharge his duly within the time prescribed.

It is a general rule applicable here that an officer who has
defaulted as to a minis Lcrial duty may be compelled by
mandamus to perform it. This rule would be nullified if the
officer's power to act cxjiired on the moment he defaulted
in performance.
The secretary of the school board lias a purely ministerial

duty in the premises.' He has until the last moment of the
first of July in which to file the tuition statement. He cannot
be coerced up to that jioint, and, if the requirement as to
lime is mandatory, then the secretary cannot be coerced at
all and the district which has furnished the schooling would
be without remedy to collect the tuition it has earned.

It is not reasonable to believe that the legislature has
intended such a result. The duty of the secretaiy is a con
tinuing one until it has been performed. His duty is not
discharged by the mere running of time. If he does not per
form it within the time allowed by statute, any interested
person may have tlic aid of a court to compel performance.

"A statute specifying a time within which a public officer
is to perform an official act regarding the rights and duties
of others is directory merely, unless tiie nature of the act to
be performed or the phraseology of the statute * * * is
such that the designation of time must be considered a
limitation upon the power of the officer; but under statutes
conferring privileges upon private individuals for a certain
period of time, such privileges cannot be exercised after a
lapse of the time allowed." 80 Cyc. 1160.

The court has not passed upon this question as to these
particular sections, but it has considered similar limitations
of time in other statutes. Sec. 1000 requires the board of
review to meet on tlie last Monday in June, to perform its

16—29
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duty; and sec. 1064 says the assessment roll must be com
pleted and delivered to the clerk before Ihe first Monday in
August.

"These provisions of the statutes pertaining to the assess
ment of taxes have been intended by the legislature as di
rectory in their execution, and a deiiarture from the letter
should not invalidate the action of such oflicers, unless it be
shown that the riglUs of persons interested were thereby
materially afi'ectedlo their prejudice." Stale i>. Zillnuinn, 121
Wis. 472, 477.

It is not perceived how the debtor district is prejudiced
by the fact that the statement for tuition is filed after rather
than before or on the first day of July.

In Stale ex rel. Burnham v. Corna)all, 97 Wis. 56;), it ap
pears that the equalized valuations of the taxing districts
in Richland county had been reviewed and changed by a
commission and that the county clerk had failed to proceed
thereafter upon said reassessment as the statute directed and
the time for liim to act as specified in the statute bad ex
pired.

It was contended that such time was mandatory and that
the court could not thereafter compel the county clerk to
act. The court ruled to the contrary, saying:

"There is nothing in the statute, nor in the nature of the
remedy which seems to indicate that the legislature intended
that the remedy provided should entirely fail in case the
clerk should neglect or refuse to pcrfoim his duty at the time
appointed,-^nothing which indicates that the time when the
credits were directed to be made was deemed to be of the
substance of the remedy provided. No doubt, it isbcttcr that
the duty be performed later than that the remedy entirely
fail. * * * The remedy is nearly, or ([uite as effectual if
applied later. So it is considered to be in accord with the
legislative intention that the clerk having failed to perform
his duty at the time appointed shall pcrfoim it afterwards
rather than that the remedy provided shall fail." (P. 570).
See also Slate ex rel. Sloan el ai v. Warner, 55 Wis. 271, 287.

The foregoing authorities are deemed to support the con
clusion which is dictated by common sense.
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Public Ojjlccrs—Assislant Slate Treasurer—Bonds—Cost
of bond of assistant stale treasurer hot payable out of stale
treasury.

December 14, 1910.
Hon. Henry Johnson,

Stale Treasurer.

In your letter of December 11 you ask for my opinion as
to whether sec. 1966-38 covers tlie cost of the bonds given
by your assistant state treasurer and your bookkeeper who,
you say, are compelled to give bonds for the performance of
their duties.

vSec. 1966-38 provides in part:

"The state * * * may pay the cost of any ofTiciat bond
furnished by an officer thereof, pursuant to law or any rules
or regulations requiring the same, etc."

By sec. 153 you are required to give a bond to the state of
Wisconsin for the faithful discharge of the duties of your
office and for the faithful performance by all persons ap
pointed or employed by you in your office, of their duties and
trusts therein.

By sec. 155 you are authorized to appoint an assistant
treasurer, who shall take the oath of office prescribed by the
constitution. The section then continues:

"The assistant so appointed shall give such bond to the
treasurer for the faithful pcrfoimance'of his duties, in such
sum and with such conditions as said treasurer may prescribe;

This bond is given not to the state but to you, and is given
for your protection. Neither the amount of the bond nor
the conditions are prescribed by the statute but arc left
to be fixed by you. In my opinion this is not such an official
bond as is referred to by sec. 1966-38.

I do not find any provision of the statutes which makes the
bookkcej)er in your office an officer, nor any provision re
quiring him to give a bond. Tor this reason I am of the
opinion that the bond given by him is not such a bond as is
contemplated by sec. 1966-38.

It follows that, in my opinion, the cost of the bonds given
by your assistant state treasurer and by your bookkeeper
cannot be paid by the state under the provisions of sec.
1966-38.
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Education— University—Tuition—Upon Facts slated stu
dent liable for nonresident tuition fee.

December 15, 1916.

Hon. M. E. McCaffrey, Secretary,
■ Board of Regents, University of Wisconsin.

In your letter of December 13 you state, in part, as fol
lows:

"Mr. Arthur Farisy, a student 25 years of age, who regis
tered here from Minnesota in the fall of 1913, and who has
paid nonresident tuition for three years, now applies for
relief from tuition for the current year.
"His father was dead when he first entered the university,

and his mother died in April, 1916. Mr. Farisy states that he
still has a one-seventh intei'cst in the homestead, consisting
of a farm in Minnesota, where his two brothers and one
sister now reside. He further states that he expects to sell
his interest in order that he may complete his medical
course, and that he now considers Wisconsin his i)lace of
residence."

Yqu ask for my opinion as to whether or not the student
in question is entitled to exemption from nonresident tuition
for the current year.

Sec. 388, Stats., is controlling in this matter. It reads in
part as follows:

"Any student who shall have been a resident of the state'
for one year next preceding his first admis.sion to the univei-
sity shall be entitled to exemption from the fees for tuition
in the university. Any student who shall not have been a
resident of the state for one year next preceding his first
admission to the university shall not be exempt from the
payment of the tuition fees until he shall have attended the
university for four academic years; but if he shall have at
tended the university for one academic year and the next
three years shall have been spent as a resident of this state,
or if he shall have attended the university foi- two academic
years and the next two j^ears shall have been spent as a resi
dent of this state; or if he shall have attended the university
for three academic years and the next year shall have been
spent as a resident of this state, he shall be entitled to exemp
tion from payment of the tuition fees upon reentering the
university."

It is obvious from a reading of the above statute that it
was the intent of the legislature to prevent a person who
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entered as a nonresident from changing his status during a
continued four years' course. For students attending the
university for four consecutive years they have laid down as
an essential prerequisite to obtaining the exemption from
nonresident tuition a one year's residence in the state before
the first admission to the university.
The only ways that a student, after attending the uni

versity for one or more years as a nonresident, can become
exempt from the nonresidefit tuition fee for the remaining
portion of his course, is ret out in the above section as follows:
First, if, after attending one year, he becomes a resident and
remains such for three 3'ears, then, upon reentering the
university; second, after attending the university two years
he lives as a resident in the state for two years and then
rcenters the university; or if he attends the university for
three years and spends the next year within the state as a
resident of the state and thereafter rcenters the university.

It should be borne in mind, however, that the statute in
question was not in effect until September 1, 1916, and that
the statute is not retroactive. I held to that effect in an

opinion given to W. D. Hiestand, registrar of the university,
June 2, 1916.*

If the student in question was not a resident of the state
of Wisconsin one year before entering the university in
September, 1916, he was therefore not entitled to the ex-
emj^tion provided in sec. 388.

I quote from the opinion, above cited, the following:

"The effect of the law is to require a person who takes up
his residence in Wisconsin at any time after one year prior
to his first admission to the university to pay tuition for any
attendance at the university during any portion of the first
four years of his residence in Wisconsin."

There is nothing in your statement of facts to indicate that
the student in question was a resident of Wisconsin or even
intended to make Wisconsin his place of residence for one
year prior to his entrance to the university September 1,
1916. On the contraiy, the fact that he has paid the non
resident tuition fee for three years would indicate that he did
not consider himself a resident of the state of Wisconsin.

♦Page 456 of this volume-
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The other facts you give are merely indicia of his present
intent and place of residence, and are therefore immaterial.

It is my opinion that the student in question is not entitled
to exemption from the nonresident tuition fee for the current
vcar.

Inloxicaliny Liquors—A license issued for the license year
ending June 30, 1907, was a license granted, issued or in
force June 30, 1907, within the meaning of the Baker Law
even though the licensees suspended business during the
year.

December lb, 1910.

C. M. IllLl.IARD,
Dislricl Allornei/,

Durand, Wisconsin.

In your communication of December 11, you slate that
in the city of Durand, during the license year of 1900 to
1907, 15 licenses were issued and in force; that about Feb-
ruaiy 1, 1907, S. H. Keeling and Nilcs Brothers, licensees,
sold out their business to other parlies and quit; that Keeling
left the city and Niles Brothers had no further connection
with the saloon; that about March 2, 1907, Lawrence Drier,
licensee, sold his business out to another party and quit; that
all these places were by the buyers run under a power of
attorney, in the name of the original licensee, but that the
U. S. revenue collector made them lake out U. S. government
licenses, and that they ran on to the end of the year with
no other license than the one given to the original parties,
which had on it the words, "nontransferable;" that in June,

1907, the council granted 16 licenses, to begin July 1, 1907;
that Bauer c't Bauer, licensees, vacated tiieir place June 22,
1907, and that no new license was issued for the location,
until July 1, 1908; that after 1907, no license has been granted
where Niles Brothers sold out, so a bakery is conducted in
that place and has been for years.
You iniiuirc whether, under the facts stated, as to the

licensee selling out and abandoning the business and letting
it go on under a power of attorney, to the end of the license
year, 1907, the places so left can be legally licensed by the
city council, any time after June 30, 1907. You enclose an
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opinion which ynu rendered to the city council in 1908, on
the propositions in question.
The questions presented were, of course, very diflicuU to

answer at the time you wrote your opinion, and our court
has so held, in the case of Slate ex rel. Rich v. Steincrj 1()Q Wis.
175. In said case it was also held that the retail liquor
licenses issued for the year ending June 30, 1907, which
terminated by the death of the licensee before that date, was
a licence granted or issued and in force on or prior to the 30Lh
day of June, 1907, within the meaning of section loOfx/,
Slats.. It was also held that the word "or" could be construed
to mean "and," so as to avoid absurdity.
Under this ruling of our supreme court, the questions

presented by you arc comparatively easy to answer. While
the business was abandoned by the parties in question, it
is not so clear that they abandoned their license. But in
the Slciner case it was held that the license terminated at

the death of the party in question; and still our court held
that it was a license in force on or before the 30lh day of
June 1907, in contemplation of the so-called Baker Law.
You are, therefore advised that the city council had a

right to grant a license to said locations beginning July 1,
1907, and thereafter, dnlcss the right to a license was there
after lost by nonusc and forfeiture.
Under the facts stated by you as to the Bauer A Bauer

license, I cannot hold that the license issued to their location
July 1, 1908, was void. You state that they vacated their
premises June 22, 1907, but you do not state that they sur
rendered, in any way, their license issued to them July 1,
1907. Although they vacated the location but still held their
license, the license would be in force to the end of the license
year. It is not necessary for a licensee to run a saloon under
his license in order to keep the license alive. A person may
take out a license and may decide not to operate a saloon
until later on, and the fact that the saloon is not operated
does not in any way invalidate the license. Of course, the
council has no right to grant 16 licenses, as there were only
15 in force on or prior to the 30th day of June, 1907.
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Coniracis—Public Properly—A contractor may not ex
clude the stale from a building in the course of erection. He
is not the owner of the building nor of any of the materials
entering into its construction, nor has he any lien thereon.

December 18, 1916.
Hon. William Kittle, Secretary,

Board of Regents of Normal Schools.
I have your letter of December 15, Iransmilting one re

ceived by you from the president of the normal school at
Eau Claire.

It appears therefrom that A. Burkart nnlerecl into a
contract with the state of Wisconsin to do the plumbing
and sewerage work in the erection of the school building;
that his contract has not been completed; that he claims that
inasmuch as his Avork has not been accepted by the state, he
is still the owner of the materials which he has put into the
building, that no other plumber has any right to connect any
of the school apparatus or fixtures with such plumbing; that
some time ago an outside plumber Avas employed by the
state to connect certain laboratory tables with the plumbing
Avhich Burkart had installed; that Burkart drove the plumb
er from the Avork and refused to allow such connections to

be made except it be done by liis oavii man; that as there Avas
urgent need .of this particular connection Burkart aa'rs
directed to make it, provided he AA^ould do so for a reasonable
compensation; that he now makes an exorbitant claim for
that work; that there are other connections Avhich must be

made in. the physical laboi*aLory and in the biology stock
room and that these connections are no part of Burkart's
Avork and are not included in his contract. You wish to be

advised hoAv to proceed in this matter.
Burkart's position is Avholly untenable and is readily re

duced to an absurdity. If he has title to the materials Avhich
he has put into this building, then the general contractor
who erected the building has title to the building, and the
general contractor could object to Burkart's attaching any
plumbing to the building so long as the building had not been
accepted.
The fact.is, the stale has title to the land on Avhich this

building is erected and the title to the materials passes to



Opinions of the Attorney-General 905

the slate as fast as they are attached to the soil The ma
terials are thereby converted from personal property to real
estate. The builders and contractors have not even a lien

upon the building, or any part of it, much less have they the
title. Neither have they possession of the premises in the
sense that they may exclude the owner. They maj-^ not
exclude the state from the premises, but the state may
exclude them. The owner of the premises upon which a
building is being erected ,by others under contract may
arrest the work at any time and exclude the builders and
contractors therefrom. Their remedy is not by ejectment or
by oilier form of action for possession. They are relegated to
an action upon their contract for the stipulated price or for
damages on account of breach of the contract.

It was held in Platlcville v. Bell, 66 Wis. 326, 334, that the
builder of a city hall could not exclude the village from such
building, nor forcibly retain possession thereof for the pur
pose of enforcing payment for its erection. While the facts
in that case differ considcrablj' from those presented here,
the same principle obtains.
You are advised that merely attacliing fixtures to the

plumbing which Burkart has installed, docs not effect an
acceptance of his work, nor constitute a breach of his con
tract with the state. Tiic state's agents may lawfully connect
up these fixtures and may employ whomsoever they wish to
do the work. Burkart has no legal right to interfere with
such operations or to drive the men so employed from the
job. Should he undertake to do so, those agents are warranted
in furnishing such employes protection, and should Burkart
resort to force, or to a display of force, to interfere with such
operations, he would render himself liable and should be
prosecuted for breach of the peace. If Burkart attempts to
take the law in his own hands he should be dealt with

summarily. Should the attachment of the fixtures and the
connection of apparatus by the board of regents in any
way injure Mr. Burkart, or interfere with his execution of
the contract, he has remedy in the form of a claim for
breach of contract.

The letter above referred to and the accompanying papers
are herewith returned.
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Criminal Law—A person who has been punished for rob
bing a post office under a federal statute may, after service
of sentence, be punished under a state statute for the same
ofTcnse.

December 20, 1916.

I Ion. Emanuel L. Piiilipp,

Governor.

You have requested my opinion as to the legality of the
jiunishment now being suffered by one, David Driscoll,
whose application foi- a pardon was heard by you in October.
It appears from the papers on file with you that Driscoll,
with others, brokcinto the United States post office at Plain-
field, Wisconsin, and with explosives blew open the safe;
that these men w-ere prosecuted and convicted under the
federal-statutes for breaking and entering a post office, and
that Driscoll received a sentence of tw^o and one-half years
at Leavenw^orth prison. Subsequently Driscoll w^as prose
cuted for burglary under sec. 4409, of our statutes, and
pleaded guilty thereto and w^as sentenced to five years at
Waupun. The penalty for burglary under said sec. 4409 is
from one to ten years in the state prison.

This case is practically identical with a recent case in the
state of Iowa. There the accused was prosecuted by the
federal government and convicted under sec. 5478, R. S.,
U. S., upon a charge of forcibly breaking and entering a
post office with intent to commit larceny therein. Sub
sequently he was prosecuted and convicted for burglar>' in
the state court, and upon appeal such conviction was sus
tained. State V. Moore, 143 la. 240, 121, N. \V. 1052, 21 Ann.
Gas. 63. There is an extended and valuable note to the above
case in 21 Ann. Cases.

There can be no question, under the decisions, but that
this decision of the Iowa court was right. The question has
been before the United States supreme court, in various
ways, a number of limes.

Art. V of the amendments to the federal constitution
provides, in part, that no person shall

"be subject for the same offense to be twice put in jeopardy
of life and limb."

Sec. 8, art. I of our state constitution provides in part:
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"No person for the same offense shall be put twice in
jeopardy of punishment."

In an early case-in the United States supreme court, in
referring to the provision of the federal constitution, the
court, among other things, said:

"The prohibition alluded to as contained in the amend
ments of the constitution, as well as others with which it is
associated in these articles, were not designed as limits upon
the state governments, in reference to their own citizens.
They arc exclusively restrictions upon federal power, in
tended to prevent interference with the rights of the states,
and of their citizens. * * * It is almost certain that, in
the benignant spirit in which the institutions both of the
state and federal systems are administered, an offender who
should have suffered the penalties denounced by the one
would not be subjected a second time to punishment by
tne other, for acts essentially the same, unless indeed this
might occur in instances of peculiar enormity, or where the
public safety demanded extraordinary rigor. But were a
contrary course of policy and action either probable or
usual, this would by no means justify the conclusion, that
offenses falling within the competency of different authori
ties to restrain or punish them would not properly be sub
jected to the consequences which those authorities might
ordain and affix to their perpetration." Fox v. Ohio, 5 How.
410, 434-^135.

In the case of Driscoll the offense committed was one in

which the public safety demanded extraordinary' rigor, and
it was thought by the state authoi'itics that the punish
ment imposed by the federal court was wholly inadequate in
view of the nature of his ofl'ense.

In United Slates v. Marigold, 9 How. 560, the court af
firmed what was said on this subject in the case of Fox v.
State of Ohio.

In a later case the United States court, inter alia, said:

"An olTense, in its legal signification, means the trans
gression of a law. A man may be compelled to make repara
tion in damages to the injured parly, and be liable also to
punishment for a breach of the public peace, in consequence
of the same act: and may be said, in common parlance, to be
twice punished for the same olTensc. Every citizen of the
United States is also a citizen of a state or territory. He may
be said to owe allegiance to two sovereigns, and may be
liable to punishment for an infraction of the laws of either.
The same act may be an offense or transgression of the laws
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of both. * * * That either or both may (if they see fit)
punish such an ciTender, cannot be doubled. Yet it cannot
be truly averred that the oiTender has been twice punished
for the same offense; but only that by one act he has commit
ted two offenses, for each of which he is justly punishable.
He could not plead a punishment by one in bar to a con
viction by the other." Moore v. Illinois, 14 How. 13, 19-20.

In a still later case the same tribunal, among other things,
said:

"The people of the United States resident within any
state are subject to two governments: one state, and the
other national; but there need be no conflict between the
two. * * * True, it may sometimes happen that a person
is amenable to both jurisdictions for one and the same act.
* * * This does not, however, necessarily imply that the
two governments possess powers in common, or bring them
into conflict with each other. It is the natural consequence
of a citizenship which owes allegiance to two sovereignties,
and claims prelection from both. The citizen cannot com
plain, because he has voluntarily submitted himself to such
a form of government. He owes allegiance to the two de
partments,"so to speak, and within their respective spheres
must pay the penalties which each exacts for disobedience to
its laws. In return, he can demand protection from each
within its jurisdiction." United Stales v. Cruikshank, 92 U.
S. 542, 550-551.

In another case the court, among other things, said:

"If the punishment by the state of the crime of forger^', of
which the defendants were found guilty, leaves them exposed
to punishment by the United States for having made false
entries upon the books of the bank of which they were
officers, with the intent to deceive the agent appointed by
the general government to examine its affairs, it results from
the fact that they are amenable to the laws of the United
States, as well as to the state of North Carolina, and may be
subjected to punishment for violating the laws of each
government." Cross v. Norlh Carolina, 132 U. S. 131, 139-
110.

The same rule was recognized in the case of Coleman v.
Tennessee, 97 U. S. 509; Ex parle Siehohi, 100 U. S. 371;
Crossley v. California, 108 U. S. 640.
The rule has also been applied in the lower courts of the

United Stales. United Stales v. Barnharl, 22 Fed. 285; In re
Skibbs, 133 Fed. 1012; United Stales v. Palan, 167 Fed. 991.
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In the first case cited from the Federal Reporter the court,
among other things, said:

"And again, it must be borne in mind that the policy of the
state and the United States may be, and sometimes is, at
variance on a given subject. In such case, the former may
indirectly hinder or defeat the policy of the latter, if a trial
in its couits for a crime growing out of an act which also
constitutes a crime against the IJnitcd Stales can be used
as a bar to a prosecution of the offender in the national
courts. For instance, the United States, under the Fifteenth
Amendment, may punish anyone who discriminates against
the exercise of the elective franchise of another on account
of color. United States v. Reese, 92 U: S. 217. But if the
state may also declare such an act a crime, it may purposely
affix a mere nominal punishment thereto and thus give any
one guilty of sucii an act an opportunity to seek refuge in its
tribunals before the United States can reach him, and by a
trial and acquittal therein, at the hands of a sympathizing
jury, or the imposition of a mere nominal punishment,
effectually prevent the United States from prosecuting the
offender in its own courts, and inflicting such punishment
upon him as may be necessary to vindicate its authority and
maintain its policy in the premises." United States v. Barn-
hart, 22 Fed. 285, 292.

The same line of reasoning was applied by our state court
in Driscoll's case. Driscoll might have been prosecuted under
sec. 4410m, which provides for a penalty of imprisonment for
a term of not less than 15 nor more than 40 years. The state
court felt that the term of two and one-half years, to which
Driscoll was sentenced by the federal court, was so far inade
quate that the subsequent prosecution and the imposing
of a penalty by the slate court was fully j ustified in order th at
the policy of the state and its authority might be vindicated.
The ̂ ame rule is applied, too, by the state courts. People

v. Welch, 141 N. Y. 266, 36 N. E. 328, 38 Am. St. Rep. 793,
24 L. R. A. 117; Detroit, etc. Ry. Co. v. State, 82 0. St. 60,
91 N."E. 869, 137 Am. St. Rep. 758; Oregon v. Coleman, 1
Ore. 191, 75 Am. Dec. 554. See also the note to 31 L. R. A.
(N. S.) 695, and the note to 92 Am. St. Rep. 95.
The various textbooks likewise lay down the same rule.

1 Bishop's New Criminal Law (8th ed.) sees. 983, 987; 1
Wharton's Criminal Law (11th ed. Kerr) 533; 12 Cyc. 289;
SR. C. L. 149.

The same rule has frequently been applied where the same
act offends against the statute of a state and also against
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a municipal ordinance. Among such cases are the following:
Wragg v. Perm Township, 94 111. 11; 34 Am. Rep. 199;
Ehriick v. Coinnwnwcallh, 125 Ky. 742, 102 S. W. 289, 128
.\m. St. Rep. 209, 10 L. H. A. (N. S.) 995.

There can be no question but what the state court was
fully justified in imposing the penalty upon Driscoll, although
he had already been prosecuted and punished under the
federal statute for an ofTense growing out of the same act.

Iiuligcnl, Insane, Etc.—Father is liable for support of son
in an insane asylum if the order contemplated by sec. 1502(7,
Slats., has been made.

December 21, 1916.

0. L. Olen,

Dislricl AHorncij Elecl,
Clintonville, Wisconsin.

In your communication of December 20 you state that
your predecessor in oflice started an action in circuit court
under sec. 600, Stats. The facts are that Arthur Rasmussen
is an insane patient of the county asylum of Waupaca county
and his father, Lars Rasmussen, is a merchant of New Lon
don.

You inquire whether sec. 600 would allow the county to
maintain an action against his father for the necessaries even
•if the sail is over 21 years of age.

In answer to your inquiry I refer you to an opinion ren
dered by my predecessor which you will find in Opinions of
the Attorney General for 1910, p. 396. It was there held that
parents of an adult insane person, confined in a county
asylum, are liable for his support under our statute if order
is made to that effect before expenses are incurred. The case
of Saxville i>. Barllcll, 126 Wis. 655, was relied upon.
You will note that sec. OOlc, Stats., makes the provisions

of sees. 1500 to 1505, both inclusive, applicable to the
support of insane persons. I may also refer you to an opinion
rendered by this department to the same effect as the above
opinion in Vol. I, Op. Atty. Gen., pp. 302 to 305.

Since these opinions were rendered the last sentence in
sec. 604c has beer amended, changing the word "and" to
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"to" between the ligiircs "1500" and "1505." This does not
in any way ariccL the conclusion arrived at by my prede
cessor. Your question must therefore be answered in the
afTirmaiive; but no action can be maintained if no order, in
a proceeding under sec. 1502a, el seq., has been made adjudg
ing the parent liable.
We have no blank forms of complaint on this proposition,

of which we could send you a copy.

Insurance—Appraisal of Loss—Where one of the parties
refuses to appoint an appraiser, the appraiser appointed, with
an umpire appointed by the circuit judge, may make the
appraisal.

December 20, 1916.

Hon. F. W. KimASTA,

Dcpulij Commissioner of Insurance.
Your inquiry of recent date, in which you ask to be ad

vised with respect to the construction of the Wisconsin
standard form of policy as prescribed in the statutes, is
received.

The question submitted, in short, is, in view of the word
ing of the statute prescribing tiie standard fire policy-
How and by whom is an appraisal of the fire loss to be made
in case the insured and the insurer cannot agree as to the
amount of the loss and one of the parties refuses or neglects
to appoint an appraiser? This question calls for construction
of the provisions of sec. 1941—06, Stats., reading as follows:
"In the event of disagreement in the amount of loss the

same shall, as aljove provided, be ascertained by two com
petent and disinterested appraisers who shall be residents
of this state unless otherwise agreed by the parlies thereto:
the insured and this company each selecting one within
thirty-five davs after the mailing of proof of loss to said
company, as herein stated, and in case cither parlij fail lo
select an appraiser within such time the other appraiser and
the umpire selected, as herein provided, maij act as a board ol
appiaisers, and whatever award they shall find shall be as
binding as though the two appraisers had been chosen; and
the two^so choseri shall first select a competent and disinterested
umpire, provided that if after five daijs the two appraisers cannot
agree on such an umpire the presiding judge of the circuit court
of the county wherein the loss occurs may appoint such an
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umpire upon application of either party in •writing by giving
five days' notice thereof in writing to the other party."

The occasion for construction arises out of the language
above underscored and is presented by the provisions:

"(1) On the failure of one party to appoint an appraiser the
appraiser appointed by the other party and the umpire shall
act.

(2) That the umpire be appointed by the two appraisers
appointed by the parties, subject to the provisions that if
the two appraisers so apjiointed fail to agree witliin five days
the circuit judge shall appoint such umpire.
The legislature apparently intended to provide for the

appraisal notwithstanding the failure of one of the parties
to select an appraiser. It lias declared that the appraiser
selected by the other parly "and the umpire selected, as
herein provided, may act." The question is, then, in view
of the provision for the selection of the umpire by two
appraisers—How is the umpire to be selected when only
one party appoints an appraiser? It seems to me the "as
herein provided" applicable in such a situation is the pro
vision for the appointment of the umpire by the circuit judge.
When one of the parties fails within the time prescribed to
appoint an appraiser, obviously there can be no agreement
of two appraisers in the selection of an umpire, and the de
mands of the statute are met which confer.the authoritj^ to
select the umpire upon the judge of the'circuit court. In
that situation the party which has appointed an appraiser
may, upon five clays' notice to the opposing party, apply to
the judge to make such appointment, and the umpire ap
pointed by the judge and the appraiser appointed by the
one party may proceed to make the appraisal and the
appraisal will be binding. This construction of the statute
would seem to be reasonable and practicable and to give
effect to the intention of the legislature.
The alternative ruling would probably be that the party

so failing to appoint an appraiser should be held to have
waived his right to an appraisal and to have been guilty of
such laches in the premises as to have lost his right of action
to recover on the policy. It seems that ttie wciglit of author
ity is that, under such a policy provision, an appraisal de
manded and carried forth in good faith is a condition prece-
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dent to the right to sue, except as against the insurer in
cases where all liability is denied.

It was doubtless the intent of the legislature to provide
for an appraisal in all cases where the amount of loss is in
controversy and not to permit the failure of one of the parties
to appoint an appraiser to defeat the appraisal.

Banks and Banking—Building and Loan Associations—A
99-year lease is not real estate upon which a building and
loan association may loan its funds under sec. 2014-5.

December 27, 1916.

Hon. a. E. Kuolt,

Commissioner of Banking.
I am in receipt of your communication of December 26,

enclosing a letter addressed to the building and loan exam
iner of your department, by the Sterling Savings Loan &
Building Association of Milwaukee, Wisconsin, and request
ing m3^ opinion upon the facts therein slated. The substance
of the letter is as follows:

We have an application for a loan from one of our members
on a piece of real estate located in the central portion of the
city of Milwaukee, upon which a 99-ycar lease has been
secured. You state that it is the intention to tear down the

present building and erect a modern structure, and the
application calls for a loan of about 50% to 55% of the cost
of the building; that the deed of the premises is owned by
parties not residents of this country, and the question is
raised as to whether a loan secured by instruments based
.upon the 99-year lease would be in conflict with sec. 2014-5,
Stats.

Sec. 2014-5, Stats., provides in part as follows:

"For every loan made a nonnegotiable note or bond
secured by mortgage upon real estate situated in the state of
Wisconsin * * * unencumbered except by prior loans of
such association shall be given, accompanied by a pledge to
the association of the shares borrowed upon."

The security for the loan would have to be based upon the
99-year lease of the lands in question. This raises the ques
tion as to whether or not the 99-year lease is real estate.



914 Opinions of the Attopnev-Ghneral

"The Lorni 'real estate' is very eoniprehensivc and signi
fies the quantity of interest which a person has from abso
lute ownership clown to naked possession. It is the possession
of the lands which renders them valuable and the quantity
of interest is determined by the duration and extent of the
right therein. 'Real estate,' therefore, includes every possi
ble interest in lands except a mere 'chattel interest.' " Jones
V. State, 70 N. K. OiVi; Jackson Exdam Canj v. Parker (N. Y.)
9 Cow. 73; Voh IV. Words & Phrases, 135.

It was held in Brown v. Schleier, 118 Fed. 981:

"A lease to a corporation for ninety-nine years creates an
interest in land usually termed a 'chattel interest,' being less
than a freehold."

In Orchard i>. Wrighl-Dallon-Anchor Store Co., 125 S. W.
186, it was held:

"A lease for a th.ousand years is considered only an estate
for years and the lessee has only a chattel interest which, by
the common law, goes into the hands of his exscutor or
administrator at his decease."

Sec. 2029, Stats., provides:

"Estates of inheritance and for life shall be denominated
'estates of freehold.' Estates for years shall be denominated
'chattels real.' "

It is apparent from the above authorities that an interest
in lands for 99 years constitutes a "chattel real" as dis
tinguished from "real estate."

The terms of the lease are not sui)mitted by you, and I
am assuming that title to the premises for the entire period
covered by the lease has vested and that it is not contingent
upon the payment of a periodical rental. If it were con
tingent upon the payment of a periodical rental additional
reasons for rejecting the security would be apparent, but,
even in the absence of that, I am of the opinion that a 99-
year lease is a "chattel real" and is not "real estate" as
contemplated in see. 2014-5, Stats., and that the loan in
nuestion would not be permissible under the statute.
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Intoxicating Liquors—Shipping into Dry Territory—II is
not unlawful to ship liquor into diy territory or have it in
possession therein.

Soliciting orders; etc., in dry territory is prohibited by
sec. 1565.

December 27, 1916.

L. 11. Mead,

District Attorney,

Shell Lake, Wisconsin.

In your communication of December 23 you state that it
appears, in an incorporated village in your county with no
license, that there is some liquor brought into the same from
other towns; that you have been unable so far to get any
proof of the matter of its being sold or given away, but that
there are parties living in the village who bring it in and claim
that the one to whom it is delivered goes to the neighboring
town, buys it and then gets the drayman to deliver it in the
village. The question is whether they have a right to haul in
or deliver anj'^ intoxicants into a dry territory.
There is no statute in Wisconsin prohibiting the importa

tion of intoxicating liquors into a dry territory, nor is there a
statute prohibiting having in possession such liquor. There
is, however, a provision in sec. 1565, which, if violated, may
be the means of prosecuting some of the parties who are
importing the intoxicating liquors. Said provision is as
follows:

"And any person soliciting, procuring, or receiving from
or forwarding for, any person, firm or corporation, except a
licensed liquor dealer, an order for the purchase of any such
liquors, to be filled by any other person, firm or corporation
outside of the municipality in which the order is taken, shall
in case such liquors are delivered to the person so ordering
them, be deemed and held to be liable as and for a sale of
such liquors at the place where such order is solicited, pro
cured, received or so forwarded, and the person, firm or
corporation so receiving and filling such order, except for a
licensed dealer, or for the individual purchaser upon his direct
written order shipped direct to him, whether such liquors are
shipped or delivered by common carrier or otherwise, or
directed or delivered to the purchaser or his agent or to the
agent of the shipper or to the agent of any carrier, to be
delivered to such purchaser, shall be deemed and held to be
liable as and for a sale of such licjuors at the place where such
liquors are so actually delivered, and received by such
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purchaser and not at the place of such shipment, in all
respects as any local dealer in such liquors at such place of
acLiial delivery, under chapter 66 of the statutes."

Unless this provision of the slalutes is violated or unless
a sale is otherwise made in the said village, I can sec no way
of inflicting a-punishment upon the parlies that are bringing
the liquor into the village.

Counties—Couniij Board—The provision of sec. 674a,
requiring the county board to publish a copy of its proceed
ings in a newspaper is mandatory.

December 29, 1916.
RalfilE. Smith,

District Attorneij Elect,
Merrill, Wisconsin.

By letter of December 27 you ask for my opinion as to
whether sec. 674o, Stats., is mandatory or merely directory.
The part of that section applicable here follows:

"The county board of supervisors of every county in the
stdte of Wisconsin shall, by oidinanee or resolution, provide
for one publication of a certified copy of all its proceedings
had at any meeting, regular or special, in one or more news
papers * *

This statute is certainly' mandatoiy in form. The impera
tive mood, as grammarians say, is used. While that fact is
not entirely conclusive it is certainly persuasive that the
legislature intended to be understood as having given an
absolute command to county boards in the premises. No
reason is apparent why that section should be construed
as merely directory. In other words, the meaning is obvious
and hence there is no room for interpretation. The history
of the legislation upon this subject seems to compel that
view.

The first legislative act was ch. 186, Laws of 1880. That,
too, was mandatory in form. It provided:

"It shall be the duty of the board of supervisors in each
and every county in this state to provide for the publication
of a certified copy of its proceedings in one or more news
papers."
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That chapter later appeared as sec. 669«, Ann. Stats.
1889. The last named section does not appear in the statutes
of 1898. In lieu thereof, subd. (13) was added to sec. 669.

"The county board of each county shall have the power at
any legal meeting: * * *. "
"(13). To provide for the publication of a certified copy

of its proceedings in one or more newspapers. * * (Sec.
669).

It is to be noted that what was before a command was
here changed to a power. No change has been made since
then in subd. (13). Of course it may well be claimed that
said subsection leaves the matter of publication of county
board proceedings wholly to the discretion of the board,
and what is more, there is reason to believe that it was so
construed and that the legislature dissented from that con
struction, for it thereafter enacted sec. 674« (ch. 298, Laws
of 1901). The legislature left subd. (13), sec. 669, granting
the power, unchanged but commanded that the power so
given be exercised and the manner thereof. If the legislature
did not do that it did nothing on the subject, for if sec.
674a is not mandatory it adds nothing to the law as it stood
at the time of its enactment and the legislature stands con
victed of having done a futile act. To so hold would be to
disregard the plain language of the statute and to violate a
fundamental canon of statutory construction.

In this connection it may be well to call attention to'the
fact that the legislative command to the county clerk to
publish ordinances passed by the county board is couched in
the same form as is the command in section 674a to the
county board to publish its proceedings. It may as well be
said that one is directory as the other. In my opinion Both
are mandatory.
You further state that the county authorities do not pro

pose to have those proceedings printed in any newspaper,
but you do not ask any opinion as to what remedy the law
affords in the event that the county board decides not to
publish its pi-oceedings in a newspaper; and therefore no
opinion is expressed.

I will add, however, that it may be that, by taking such
a position, no individual is aggrieved, and that no one
except the state could be heard to coerce the county board
to perform this public duty.
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numbers ' 479
Dealer must procure license for car let for hire ! 519
Jitney must Ire operated on route and acc<jrding to sciicduie

menlinne<l in application for license ' 535
Nonresident owner who has complied with refiistralioii laws

of own state need nol take out license in tins state 635
Dealers' licenses—when may be used '' 697
Jitney Law does not apirly to persons hauling passengers to and

from fairgrounds 726

Municipal ordinance irrescribing diiVerent penalties than prescribed
by state law inconsistent and'void 773

Baker Law. See Intoxicating Liquors.

BANKS AND BANKING
Deposits in name of minor—status 164
Articles of incorporation—requirement for iiiing witli register of .

deeds 218
Board of directors—-vacancy filled by Ijoard 258
Cashier general agent, has general authority to act .328
Financial scheme held to be unlawful 37I
City depositories—ill absence of specific authority, citv coiinciis

may designate " 45 j
Mutual savings liaiiks—residence of incorporalors 476
Stock—amount held by one person cannot be liinilcd by by-law 537
Agent for bank in Montana, domiciled ami doing business in

Wisconsin, may send circulars and leUcrhead.; into this
stale 559

So-called eoneiirreiil iimrlgages not legal seeuritv for deposit by
trusl ot)mpanies with state treasurer ' 65 I

May lawfully Iransnel business on holiday 678
Vendee of iiank stock cannot rccoverfrdm vendor airioiint of

assessment 746
Bank at distance from county scat, imule counlv depository,

cannot conslitiite bank at county sent its agent ' 878
Nincty-nirie-year lease not real estate upon which buihling and

loan a.-Kocialion may loan its funds 913
Beds of lakes—state has no [iroprietary interest in and cannot

sell same even though dried up 732
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Bn:!r<l of control. Sec Public Olliccrs.
Board of health, slate. See Public Onicers.
Board of medical examiners. See Public Odiccrs.
Board of !)ublic alTairs. See Public Ollicers.
Board of review. See Pui)lic Odiccrs.

liONDS
(iouuLy—procedure for issuance 364
County—resolution levying tax may be couched in general

terms 375.
Water works—procedure to be followed in issuing 386
Town—resolution for improvement of state aid highways

should be adopted by rim voce vole 812
State treasurer, assistant—cost not payable out of stale treasury 899

BBIDGES .\\'D IIIGIIW.WS
Access to higiiway or !)ri(]ge—no obligation to furnish owner of

abutting property 15
Trespa.'.s—unlawful to cut wire fences and enter adjoining fields

because of snow blockade.... 66
County highway accounts—manner of auditing—duties of county

stale "aid committee 133
Highway laid out to lands shut olT from highway is public high

way 1(55
lioundary waters—bridges over—bow built 211
Goimlies"—when liabilily for injuries occurring on state high

ways attaches 220
Temporary bridge—conlra<-l for new bridge may include 243
Highway to lake through ])roperly owned by persons who refuse

to permit public access—manner of laying i 283
County slate road and bridge commiUee—term of ofiice of

member does not expire l)ecause of failure of reelection 339
Procedure for issuance of bonds 364
Damages to highway in extending drain across same—responsi

bility 360
Money deposited with county treasurer—town cannot with

draw 399
Cities under 5.000 may receive slate aid 424
County board may cause highway to be opened for travel ... 437
Road warrants—duly of town clerk to make, original as well as

xlupliealo 440
County state aid committee acts in lieu of committee provided

by sec. 1319 where bridge costs more Llian S500 452
County state aid committee member cannot ))e employed as

inspector of highway construction 468
Villages—authority to pay for oiling state aid highways out of

general fund 480
State aid highways in villages to be maintained by village, but

same in cities by county 485
County board cannot add to county slate road and bridge

committee after annual meeting 497
County board cannot change manner of payment of member

of" county state road and bridge commilLec 497
County liighway commissioner—salary must be audited by

county cominiLLcc 497
Tools and machinery—county committee has power to buy;

spi^cial tools may be purchased by highway commissioner.... 497
Towns Imvc no authority to raise money by issuing bonds for

building of brid.ges 528
Bridge on highw.ay between two towns must be maintained by

that town to which that portion of highway was assigned.... 542
Repairs of highways—how compelled 569
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13RIDGES AND I IKil IWAYS—CnntituKHl

Slatos of fimd tlonaled for improvetniiiiL of liiy'iw.iy iiol o:i
system of stale liiyhways ' ()2:5

■ No provision aiiLliorizing appointment of deputy county (com
missioner of hitjlnvays (>28

County commissioner of liijuhways may appoint inspectors (>2H
Mayor of city within wliicli stale aid hijjhway is l>eini{ built may

be appointed inspector (528
County highway commissioner may discharge foreman cm-

ployed under him without assigning reason therefor (57 I
County higiiway commissioner may not employ motor cycle

policeman at exi)ensc of county G71
Temporary bridge—jniblic authorities cannot build over private

property while permanent )>ridge is being rebuilt, without
consent of owner (502

Service of notice of pu])lic.aLion of proceedings to change high
way under sec. KU7nM)—no provisioii ; (502

Question of bonding town under sec. 1321f/ cannot be dispensed
with 708

Special town meeting for purpose of voting money on bonds for
highways may l)c held on day of general election 720

County may sell gravel from pit owned by it to another county
or municipality 755

Public highway in stale park cannot be closed by con.iervalion
commission ." 7(51

Town chairman cannot be elected county liighwav commis
sioner during term for whicli elected L()wn (•hairman 7(52

Disbursement and control -of moneys for slate highwavs—
several C|iieslions 7(55

"Stream." as used in liighwav Law. does not include i)ond or
lake 7(59

Power of Village to raise money to eonstrucl bridge 709
Highway commission, not a member or attache, must approve

relocations of slate aid highways 802
County highway commissioner—cannot proceed to condemn

until 15 days after iiling of jdat 802
I'hncrgcncy clause of sec. 1319 cannot be invoked for buiiding of

new bridge 808
Bonds for im[>rnvcincnl of slate aid highways—in issuing, reso

lution shoidd be adooled by inva rncr vole 812
Water power company tliat has overflowed highway may be

compelled to re.slore ' 821
Water power company—work done ]>y, witli knowledge of

town officers, does not estop town from enforcing complete
restoration 821

Surface waters—town l)()ard may adopt anv plan for keeping
ofT highways 1. 838

Bridge already constructed—coimtv cannot grant aid S hi
Approaches to bridge not part of bridge 8.58
Bridge williin village marc than 200 feet long—how maintained 858
Villages exempt from lax for county's share of money ap

propriated under sec. 1319 ' 8(51
Where town's petition for improvement is not aliowed ])y

county board, town clerk should not put nmoiml voted oh
tax roll 893

BUILDING AND LOAN ASSOCLVl'IONS

Bonds—law amended so thai new bond supplants one formerly
required \ -^297

Minors may own slock; cannot contract 379
May not loan funds on 99-year lease 913
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Uiiriiil permit—how ol)t;iiiie(l in ease of aecidcnla! dcatli or without
plivsiciaii's cerlificailc -18

By-laws—power to make may be vested in boartl of directors of
insurance corporations

Carnivals—not exempt from payment of license fee because engaged
by park company owning exhibition grounds ri88

Cemeteries—town board cannot lease 896
Cliange of venue—defendant mav secure, before preliminary examin-

^  alien 869

ClIAi^ITABLE AND PENAL INSTITUTIONS
Civil rights—discharge, of probationer docs not restore 107
Wisconsin veterans' home—not a state institution 11(5
Circuit c-ourt may i)arole person sentenced to reformatory be

fore received at reformatory 1T2
County asvlum—contract must be let to lowest bidder 1 14
Amendmehl changing time of rommitmeiU of boys to industrial

institutions does not apply to past commitments 176
Judge of court of record only person who can commit to poor-

house ' 800
Superintendent of poorhouse may pursue and retake person

escaping 100
Superintendent of stale hospital cannot retake person at large,

where proceedings are delayed 802
Wis<'onsin veterans' home—insurance in stati' lire fund 810
Industrial school for girls—insurance in stale lire fund 810
Wisconsin veterans' home—insurance 860
Coimlv not liable for shcrilT's fees for returning patient to

478insane asylum

Child labor—penalty jirovided when olTense committed will apply
where prosecution occurs after amendment 188

Child labor—employer bound to know age of child employed 671
Circ.uil judge. Sec Public Ollicer.'i.
City assessor. See Public, Odu'crs.
City attorney. See Pui)lic OOieers.
City couneil. See Publii; Olliccrs.
City treasurer. See Public Odicers.

CIVIL SERVICE

Salary of city sealer of weights and measures may be raised at
anv time -'6

Extra eompensalion cannot be paid to employe for overtime
work of character within scope of regular employment 791

Claims—c.ounly board may compromise when doubtful 74
Cotloclion agencies—person not engaged in c.oUccling as principal

business not rcfiuircd to give bond. 279
Conservation commission. Sec Ipiblic Oflicers.
Conversation warden. See Public Ofricers.
Constable. See Public Oflicer.'.

CONSTITUTIONAL LAW

Eish and game—statute autliori/Jng game wilrdens to make
searclies constiliiliomil 80

Ferry operating on boundary waters must secure authority
from this stale 811

OpLomelry Law—uncoiistilutional... 418
Sidneys arising from forfeited recognizances belong to county. .. 541



924 Index

CONTRACTS

County hoiird iiniy comi)rotnisc doubLfiil claims 7d
County asyiuni—contract must be let to lowest [)idder l i t
Title to (■o|)ynj{hted articles passed by attachment proceedings 188
Printing contr:ict—stamping of title on back of book does not

constitute cmi)ossing 3111
County superintendent of schools owning newspaper cannot

contract with county for publishing proceedings of county
t)oard 450

Inspector of higliway construction cannot be member of county
slate aid committee 4(>8

Bank may transact business oh holiday 678
Contractor may not exclude state from building in course of

erection 604

Copyrighted articles—title passed by attachment proceedings
Coroners' inquests—to be held only by direction of district attorney

person

188
629

CORPORATIONS
Method of criminal prosecution 17
Validity of by-laws regulating membership in corporation with

out capital stock 25
Dissolution of corporation—property accrues to stockholders ... 25
Amendments of articles increasing capital stock—benevolent

corporation to make aflidavit required by sec. 1774/? 93
Articles of incorporation—elTcct of failure to file with secretary

of slate 97
Charitable, of other slates, not liable to inheritance tax 101
Amendment to statute with reference to requirements for

articles of incorporalion does not amend existing articles of
incorporation 131

Articles of incorporation of bank—requirement on (iling with
register of deeds within 30 days flirectory 218

Ollicers of corporation may lie compelled to lestifj' and produce
books in criminal prosecutions 236

Commenial clul) must pay (iling fee for incorporation 253
Cooperative associations—'articles of iniairporation cannot

impose greater limitations than provided in see. 1786c-18.. 265
May be prosecuted under sec. 4601o<7 268
Foreign, lending money in this state, need not file annual report 278
Cannot act as a'ttorncys in fact under sec. 1915/?? 282
Organization as insurance corporation necessary to do business

as surety company - 305
Foreign insiiraiu-e corporation—cannot be charged license fee

when another state does not charge fee 313
Foreign life insurance company—not required to pay license

fee on premiums collected when not doing business in this
state 314

President <if insurance company cannot nullify effect of policy
conforming with by-laws 337

Insurance—power to make by-laws may be vested in board of
directors 443

Foreign—not licensed to do Imsiness in this slate cannot file
trade-mark 522

Bank—cannot limit by by-law amount of stock held by one
.537

Trade-marks—registration 588
Vendee of liank stock cannot recover from vendor amount of

assessment 746
Foreign—organized \vithout canital stock may be licensed 801
Insurance—becomes such on filing articles wdth proper officers.. 841
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CORPORATIONS—Continued

Insuriinc.e—cannot amend articles prior to Lime fixed therein for
lirst meeting

l^oreign—caimot i)e refused license to do [)usincss in this state
]>eeuiise they have ixaincs similar to llmse of domestic cor
porations 8;)()

Insuraiuai—cannot elect ollic-ers before lime fixed for first meet
ing 8(33

COUNT] KS

Clothes for indigent patients at tuberculosis sanatorium fur
nished by town or county 3

County board—appropriation for mothers' pensions _5
County l)oard—parliamentary practice aO
Claims against county—county board may compromise when

doubtful
Mothers' pensions—aid extended in counties of legal residence

not counties of legal settlement l'2'l
County highway accounts—manner of auditing—duties of

co'unlv state aid committee 133
County asylum—contract must be let to lowest bidder 144
Income lax—claims against county for credit of personal prop

erty lax rocei[iL 1"8
Inability for injuries occurring on slate highways—when

attaches 220
Fish caught in open county may lie carried into closed county.... 33.)
County 'stale road and liridge committee—term of office of

nu'inlicr docs not expire because he fails of reelection to
county board 3.59

County board cannot adopt resolution refusing constables reim
bursement for meals furnished tramps 3.30

County hoard may discontimie caunly agricultural school _3ol
Bonds—procedure for issuance 3(31
Bonds—resolution levying tax may be (u)uchcd in general terms 37;t
CZountv treasurer—money deposited under State llighway Law

cannot be withdrawn by town 399
County iioard—compensation of members 40.5
Supervising teacher may be entitled to compensation from

county in case of injury 419
County board may not cbarge fees and expenses of truant

officer to parents 43;)
County l)oard may cause highway hiicl out under sec. 1300 to be

opened for travel 437
SlierilT cannot appoint special deputy to apprehend speeders

and have salary fixed by county lioard 418
County superintendent of scliools owning newspaper cannot

co'ntracl with county for piil)lisliing proceedings of county
boar<l -V V

County stale road and bridge i-ommittee acts in lieu of com-
-niiltee provided bv sec. i319 when bridge costs over S;)00.... 4.32

County odicers—duLy in issuing tax deed where erroneous de- ,
scrii>lion appears in tax certificate 402

Counly slate road aiui bridge committee—member cannot be
e.mjiloved as inspector of highway construction 4(38

SherilT's feds—liability of county, for returning patient to insane
asylum 47._5

State, aid highways—in cities lo be maintained by county.. 48.3
County board cannot add to county state road and bridge

'  ciimmillee after annual meeling 497
County stale road and bridge committee—manner of paying

member cannot i)e changed Ijy resolution of counly board -19/
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COUNTIES—Coiilinucd
(.ounly stale road aiul bridtje rotnniillct'—compctisalion of

town (duiirman acting as c:r mcnihcr 497
County slate road and bridge cominitlce must audit salary of

county highway cominissioner 497
County state road and l)ridgo committee—power to buy tools

and machinery 497
County board—meml)cr may not accept applicaiions for boiuls

as subagenl of bonding company from persons luiving con
tracts with county "

County board—chairiViJin continues to hold oflice ailiiough he
lias moved to another ward of same city 007

County clerk should put on oflicial iiallot names of all candidates
filing nomination papers fair on face 920

County clerk acts in ministerial capacity in matter of affidavit
on nomination paper 626

County commissioner of highways, deputy—no provision
authorizing appointment 628

County commissioner of highways may ajipoint inspectors!'^. 628
County board may delegate power to committee in erection of

addition to courthouse 652
County board cannot cancel tax certificates for irregutariUc?Hot

going to groundwork of tax 715
Law requiring pfal of land within one and one-half miles of

certain cities to be approved by coimlv board and city
council applie.s in all counties of state. ' " 713

County board cannot borrow from trust funds for purpose of
buying poor farm 7.I9

County may soil gravel from pit owned bv it to another countv
or municipality " " 755

Insane patient—county not liable to, for services rendered 758
1 own chairman cannot be elected countv highwav commissioner

during term for which elected town chairman 762
State highways—disbursement and control of moneys . 765
ShenlT on salary entitled to comiie.nsaiion provided by sec. 4843

while acting as agent for governor in executing 're(|uisition
„  .f^/Tcrs 817
liunal expenses of poor person committed ti) and dying in

industrial school for girls should be borne bv countv from
which committed " 819

Blind woman whose husband has income of S25() ycariy not
entitled to county aid 830

Bridge already constructed—aid cannot be granterl 844
County highway commissioner nuiv be allowed for use of

automobile... 873
Depository—bank al distance from countv seat mav not

constitute bank at county seal its agent..." ! 878
County board recpiired fo published copy of iiroceedings in

newspaper qip,

County board. See ("ounfies.
(aumly board. See Public Oflicers.
County board of education. See Public OlFicers
County clerk. Sec Counties.
(.ounty fairs—aid not baseci on premiums i)aid on exhibits from

another state, exccfit live stock 103
(.ounly highway commissioner. See Counties.
County highway commissioner. See Public OfTuers
County judge. See Public Ofhcers.
.C-ounty otficers. See Public Oflicers.
County state road and bridge committee. See Counties.
(.ounly slate road and briilge committee. Sec Public Omccrs.
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County siiperinlciKlonl of schools. See Public Ollic'crs.
County surveyor. See Pul)lic Ollicers.
County treasurer. See Public OHicers.
Court coininissioiier. Sec Public Odicers.

COURTS
Fines—cannot remit 'lb
Court not of record cannot sus|)encl or stay execution of sentence 4()
County court havint? criminal jurisdiction. Lb make report of

crimes to i»<)veriior H-'
Circuit court mav parole person sentenced to reformatory

before such person is received at reformatory ...... M2
.Juvenile eourt—judge chosen by judges of courts of record of

county .|,\-
Judgc of (a)urL of reimrd only one who can commit to poorhouse .UK)
Couniy judge—jurisdiction of proceedings for rcexammation

of jrcrsons (••ommitted to stale hospitals 3()_
Convicted jierson may he resentonced if done at same term and

less severe sentence is imposed doo
Municipal court. AshUmd county, has jurisdiction of abandon- _

ment prosecutions ^
Juries—Iiow drawn under sec. 2.') 1 If

CRIMINAL LAW . . „
Corporation—how prosecuted criminally i'
Indians—when mav be prosecuted under stale laws . .... 18
j.-jsh—persons taking from nets, guilty of larceny or embezzle

ment ;
Game law iiroseriitions—one-third of fine paid to informers by

' justice , '/• "i'l"
Trespass—unlawful to cut wire fences and enter adjoining iicids

because of snow blockade •. •- bt)
County court having criminal jurisdiction required to make -

report to governor on subject of crimes ' L>
Divorced husband not required by divorce decrees to sup})ort

minor cliildren cannot be convicted of abandonment of
119children

Child labor—penally iirovided when oflense commillcd w
apply where prosecution occurs after amendment changii
enalty

prosecution occurs after amendment changing
penalty ;

Circuit court may jiarolo person sentenced to reformatory belore
i;i8

such person is received at reformatory ^..
Fines accruing from prosecutions for drunkenness belong to

state ; , •
Pi,ICS—manner of collection where ju.slico fails to |)ay to county

state
aniier of collection where ju.slico fails to |)ay to county ^

treasurer 0,^
Aulomobiles—drivers responsible for accidents, nol owners 2(K)
First cousins entering into marriage relation guilty ot incest
Oflicers of corporation mav be comjielled to testify and produce

books : •;•••., ,
Witness entitled to fees during time of detention in jail, nol

when at libertv on bail
Corporation mav be iHo.sceuled under see. IhOlna ^00
Collection agency—person not engaged "in collecting as principal

business not required to give bond ,
Unpasteiirizetl miik—ofl'ense to sell in l>ottles containing word

"pasteurized" blown in liottle ^.. ; •'bi>
Notary public may be iirosecuted for-attaching false jurat to

aliidavit - ; ••••• :
Dentist's services—no criminal liability incurred by one who

secures upcn misrepresentation that he has money to pay
for same '
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CRIMINAL LAW—Continued
Buttons good for admission to state faii*, entitling holder to

chance on automohile—unlawful to sell 380
Butcher shop may not be kept open on Sunday 393
Court may rcscntcncc convicteu person if done at same term

and less severe sentence imposed -153
Motlicr's refusal to allow child to attend school no defense iii

prosecution against father ,17g-
Requisition will not issue unless accused'was in state at tiiiie

alleged olTensc was committed 532, 622
Forfeited recognizances—moneys arising from, belong to county ' 541
Municipal court of Ashland county has jurisdiction of abandon

ment prosecutions 558
County board—member may not accept applications for bonds

as suhageiit of bonding conqiany from persons having con
tracts with county 5(51

State fire marshal may not take [losscssion of private property
for use as evidence in arson trials 571

Libelous article must refer to ascertainable person or persons 575
No olTcnsc against sec. 4519 or 1.5 liV under facts considered 625
Coroners' inquests held only bv direction of district uttorncv 629
Extradition—duly of district attorney in requesting ' 639
City altorney—no criminal ollense in advocating granting of

liquor license us paid altorney for aiiplicant 661
I'lmployer of child labor bound to know age of child employed ' 671
Abusive language—to call a person a slob'is 695
Abusive language—duty of. district attornev to prosecuie ac

tions, in circuit court q95
One who is present and abets commissaon of crime guiltv as

principal ; 75O
Service of alternative jail sentence does not discharge judgment

for fine and costs " 77I
Punch boards ami slot miieliiiK's—la'slauranlsrerc!', niainrain-

ing, may be dealt with as gambling houses 823
0|>Lomelrists—firm advertising themselves as dou])lv registered

do not incur criminal liability ^ 828
Cliarigc of venue—defendant may secure before preiiminarx' c.x-

aminatioii ' 359
Contractor for town who draws monev for payment of sub- " '

contractor not guiltv of embezzlement " 870
Person punished for nibbing post office under fedcrnl stulutc

may be punished under state statute 906

DAIRY AND FOOD
Corporation may Ini prosecuted under sec. IGOIoo o(58
Unpasteurized milk—olTcn.se to sell in bottles containing the

word '"pastourized" 30(5
Prosecution will not lie against butcher wiio refuses to sell

inspccLor certain meat 507
Mrs. Price's Compound—sale illegal 656

Dams—risliing within 200 feet unlawful 37O
Defacio and de jure o'llicers. See Public Ofriccrs.
Dentists—licensed dentist wlio has failed to register for number of

years may lender registration fee anddemaiHl registration
when license has not been revoked L 711

Dentists—licensed dentist cannot_ be proscculocl criminaliy for
_  pnicticing willioul registering: license may be revoked . , 711

Depositories—bank at distance from county scat cannot constilule
bank at county seat its agent 878

Deputy. See Public OfPccrs.
District attoniev. See Public OITicers.
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Divorce—divorced huslntnd not required by divorce decree to sup
port minor children cannot be convicted of abandonment
of children 119

Divorce—divorced wife not entitled to mother's pension 130, 554
Drainage—town may be assessed for benelils by drainage district... 542
Drainage—bridge on higliway between two towns made nccessiiTy

by drainage dit<4i must be maintained by town to whic-h
that portion of highway was assigned 542

Drains—damages occurring to highways huist lie borne by drainage
enterprise 366

Drains—petitioners for laying out of town may withdraw their names 445

EDUCATION

See Loans from Trust Funds.
Sec school districts.
Powers of county board of education in changing boundaries of

school districts .14
Industrial.schools—apportionment of state aid 64
Approjiriation for land improvements, for normals, may be used

for physical education building 149
Industrial education—expenses of assistant for development

may be paid 154
Prospective employe—expenses cannot be paid 173
Truancy ofliccrs—[uoper parties to swear to complaints for

violations of truancy laws ;. 214
Teachers' Retirement Fund Law not applicable to Milwaukee

county 238
Teaciicrs' retirement fund—deduction should be made from

extra pay for consecutive teaching.- , 256
Teachers' retirement fund not available to person who had

taught 25 years but had • abandoned profession before
passage of law 259

Tuition of nonresident pupil—deduction not to be made for
absence of pupil 275

Teacher's wages mav be reached by creditor 317
County agricultural schools may be dUcontiniied by county

board 351
.Supervising teacher nuiv be entitled to compensation in case of

injury : 419
Rate of tuition prescribed by ch. 547, L. 1915, does not apply to

those who entered university prior to Sept., 1916 456
Mother's refusal to permit child to attend sciiool no defense in

prosecution against father 478
School district officer not required to be resident of district 30

days 575
High school tuition—towns liable for re.sidcnts 601
"Maintenance'-' as used in sec. r).)3/>-6, subscc. 1, defined 636
Consolidated school flistrict may be formed out of two entire

districts and portions of other joint districts, upon com
pliance with provisions of scc.s. 419o, h, c, d, e.f, g, and h 669

Town of Haywarcl liigh school district include,s whole of Sawyer
county 700

Flag on schoolhouse—for failure to display, school district
officers may lie removed from office or prosecuted for
neglect of official duly 742

Territory contiguous to city may be annexed for school purposes 756
Supervising leaclier—aiiproprialion to pay salary and ex|)enses

available to pay salary and expenses of a-= many supervising
teachers as authorized by law and aiipointed in county 795

Wholesale prices of scliool liooks filed by publishers or dis-
tril)utors with state superintendent must be lowest whole
sale price at which such book.s are sold in any state 797

10—30
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EDUCATION—Conliiuicd
Nonresident student in high school who cannot keep up with

work mav be dealt with same as resident student 811
Publishers who (iled schedules of prices at which textbooks will

be sold may clninge such prices 881
Tuition claims—failure of school district clerk to file, on or

before July 1, does not defeat right of recovery 890,
Tuition, nonresident university fee—upon facts stated, student

liable

ELECTIONS

Primaries—cITect of presidential 84
National convention—delegates how i\ominatcd 81
Presiden tial electors—jDrerogatives 31
National convention—'delegates "uninstrueted" 3b
County judge—election must be held in April to fill vacancy

occurring in .lune 185
Corrupt Practices Act—application to delegates to national

convention 230
Nomination papers—number of signatures for alderman

governed by vote in ward; for mayor, by vote in city 257
Challengers—only electors of precinct may challenge voters 261
Candidates for supervisors of towns or trustees of villages should

be,placed on ticket under common head with instructions as
to'numbcr to vote for 269

Delegates to national convention—compensation of newspapers
for publishing notice of election 284

Sample ballot a defective ballot—not to be counted 287
Election board docs not lose jurisdiction by adjourning before

discharging duty 287
Ballot placcci in wrong box should be counted on proposition to

which it relates - 298
License election result cannot be cballcnged 298
Polling place—town may vote to change, at special, town meet

ing 833
Nomination papci-s—rule for computing lime for circulating and

filing , 466
Person desiring to vote by mail must appear before county clerk

and make api)lication * 591
County clerk should put on olTicial ballot names of all candi

dates filing papers fair on face 626
Certificate of acceptance attached to nomination paper con

strued and held sufficient 927
Voting machines may be used if constructed so as to vote

pVesidcntial and official ballots separately and so as to per
mit voter to split ticket 9.58

Clerks of election shall act as clerks of board of registration on
all registration days 967

Duty of county clerk to determine whether candidate may have
his name on oflicial ballot •_ 981)

Voting machines cannot be used at presidential elections unless
so constructed as to permit voter to vote for presidential
electors, the official ballot and referendum quesliojis
separately "93, 7.L)

County committee cannot make parly nominations for county
ollices where no nominations arc made at primary or where ^
those running do not poll lO'/c ; •" '9.>

.Si)ecial town meeling for purpose of voting money on l)onds for
highways may be held on day of general election 72,)

Voting by mail—one desiring must make application to officer
who prints ])allots ^30
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ELECTIONS—Continued
Vacancy in senate—procedure to be followed in filling 740
Votinjj machines cannot be used at 1910 general Section in

Milwaukee 752
Nomination papers—date to be filed 708, 776
Newspaper held entitled to receive election notices 774
Voter removing within 10 days before election, to another

precinct, may vote in precinct to which he removes 790
Election forfeited if person fails to file his expense accounts;

not redound to advantage of defeated candidate 837

Embezzlement—contractor for town who draws money for payment
of subcontractor, not guilty 870

Employes—teacher's wages may !)e reached by creditor 317
Employes of state. See Public Officers, slate employes.

Employment agencies—teachers' agencies included 272
Engineering department. l\ce Public Officers.
Entomologist, state. See Public Officers, state entomologist.
Extra compensation—cannot be paid to civil service employe for

overtime work of character within scope of regular em
ployment 791

Fairs—aid for county fairs may not be based on premiums paid on
exhibits from another slate, except live stock 103

Fees—constables entitled to reimbursement for meals furnished
tramps 350

Fees—coimly highway commissioner may he allowed for use of
automobile 873

Fees—sherilT's 876

FERRIES
Authority from Lhisstalenccessary to opera Icon boundary waters 341

Fines—court cannot remit 46
Fines—under game laws one-third to informers should be paid by

justice 49
Fines—accruing from prosecutions for drunkness belong to slate 162
Fines—^manner of collection where justice fails to turn over to county

treasurer 162
Fines—moneys arising from forfeited recognizances lielong to

• county 541
Fire department tax—hamlet on Indian resers'alion where govern

ment maintains volunteer fire department, not entitled 513
Firemen's associations need not hold lournameiil.s cacli year to en

title them to state aid 397

FISH AND GAME
Persons taking fish from nets guilty of larceny or embezzlement 28
Searches by game wardens—statute constitutional 30
One-third of line should be paid to informers by justice, not

remitted to county treasurer 49
Wilncss fees—(uuiservalion wardens not ciUitlcil 08
Unlawful to lake perch Icos than seven inches long from Green

Bay 71
Wolves—license not required to hunt 113
Wolves—may be pursued into this state—bounty 113
"Sunset" anci "sunrise" defined 202
Undersized perch from waters of Green Bay may be con

fiscated 2.52
Fish a wild animal under fish and game laws 2,52
Fish caught in open cciinly may be carried into closed county..,. 339
Laws to apply to all lakes and ponds, if navigable 369
Unlawful to fish within 200 feet of dam ^ 370
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FISH AND GAME—Continued

Certain acts held to constitute violations of laws 776
One who has killed his bag limit may not continue to hunt;

possession of hunting license no protection 800
Nets, boats, etc., used in violating fish and game laws should be

ordered conliscated or dcslriiyed upon conviction 810

Gambling—restaurants, candy shops, etc., maintaining punch
boards and slot ma(diine.s, gambling houses 823

Garnishment—teacher's wages may be reached by creditor 317
Guardian and ward—deposits in name of minor—status and how

paid 164
Health officer. See Public Officers.
High schools. See Education
Highway commission. See Public CfTicers.

INDIANS

When prosecuted under state laws 18
Hamlet on reservation where government maintains voluntary

fire department not entitled to fire department tax 513

INDIGENT, INSANE, ETC.
Tuberculosis sanatorium—clothes for indigent patients fur

nished by town or county ' 3
Mothers' pensions—appropriation by county board not neces

sary out desirable 5
Mothers' pensions—illegitimate children in custody of mothers,

not entitled _ 13
Minor—child takes legal settlement from that of father or

mother 24

Step father not required to support slop child 24
Transient indigent—aid furnished by municipality may be

—  recovered....; 53
Tuberculosis sanalorium—aliens may be commillcd at iiublic

expense 72
Grandparents not compelled to support grandchildren 100
Mother's pension—tdiildren may be entitled to allhough mother

supported by jiarents 100
Mothers' pensions—aid exlcnded'iii counties cf legal residence,

not ci legal settlement 124
Mother's pension—divorced wife not entitled 130
Soldiers' relief commission—chamnan may be beneficiary of

fund 145
Transient indigent—to entitle town to reimbursement for relief

furnished, nclice must be given county clerk 215
Poorhousc—judge of court of record only can commil person 300
Poorhousc—superintendent may pursue and retake one escap

ing 300
State liospital—county judge lias jiirisdiidion of proceedings for .

rcexaminalion of those committed 302
Slate hospital—superintendent cannot retake patient at large

where proceedings are delayed 302
Mothers' ])cnsion—mclher whose second hu.sband refuses to

support children not entitled 336
License moneys must be kept in separate fund; used for support

of poor 400
Mothers' Pension Law—aid furnished under, should be charged

Ir. town where mother resides 465
Home for fcchle-miiuled—county in which person last resided

liable for maintenance ' 601
Mothers' Pensions—term "permanent disability" construed 632
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INDIGENT. INSANE, ETC.^Gontiimed
Poor person—where injured in one town and curried to another

where he dies—lown liable for medical relief and burial
expenses 6(5S

Insane patient—value of services rendered cannot be offset
against county's charge for inainlenance 758

County which has adopted cciinly system of poor relief charge
able with maintenance of indigent family quarantined by
order of local health board 780

Quarantine expenses of indigent family—town liable 780
Burial expenses of person committed to and dying in industrial

school for girls to be borne by county from which com
mitted 819

Blind woman whose hushand has income of $250 yearly, not
entitled to county aid 830

Father liable for support of son in insane asylum if order con
templated by sec. 1502« has been made....'. 910

Industrial education, assistants. See Public OfTiccr.s.
Industrial schools—"maintenance," as used in sec. 553/>-0, defined 636

INSURANCE

Life insurance company—expense charges—maximum per
mitted by statute may be used 1

Fire insurance policy—repeal of law providing amount of policy
shall be laKcn as value of property does not affect policies
in existence at time of repeal 61

Amendment of statute with reference to requirements for
articles of incorporation does not amend existing articles.... 131

Mutual fire insurance companies organized for insurance of
church property, not required to pay fire department tax..,. 168

Corporation cannot act as attorney in fact under sec. 1915m 282
Organization as insurance corporation necessary for corporation

to do business as surety company 305
Wisconsin veterans' home—insurance in state Insurance fund.... 310

360
Industrial school for girls—insurance in state insurance fund.... 310
Foreign insurance corporation—license fee cannot he charged

where other state does not charge fees of Wisconsin cor
porations 313

Foreign insurance comnany not required to pay license fee on
premiums collecleci when not doing business in this state.... 314

President of insurance corporation cannot nullify effect of
policy conforming to by-laws 337

MiliUry equipment loaned to state by federal government—
insurance in state insurance fund..". 405

Examining physician—not an agent 442
By-laws—power to make may be vested in board of directors by

articles of incorporntion 4'13
Proceeds of policy devised by will discussed 488
Benefits accruing lo two persons—transaction prohiblled even

though two different policies issued 503
Indian reservation—hamlet where government maintains vol

untary fire department not entitled lo fire department tax 513
Premium for, on stale fair buildings should be charged to

appropriation 545
Insurance ccmmissioner should provide, on all stale Iniildings.... 545
Life insurance pclic.y—proposed, not prohibited 571
Corporation—becomes such on filing articles with proper ofTicer 841
Corporation—cannot amend articles prior to lime fixed therein

for first meeting 850
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INSUBANCE—Continued . ^ .
Corporation—cannot elect ofTiccrs before lime lixed for lirst

mcetini?
Foreign company mav withdraw from slate ottj
Appraisal—where one party refuses to appoint appraiser—pro

cedure

Insurance commissioner, deputy. See Public Oincers.
Internal revenue collector, deputy. See Public Ofliccrs.
Interstate commerce—ferry onerating on boundary waters mii.st

have authority from this slate '''ll

INTOXICATING LIQUORS
Drunkenness—fines belong to state i"-
Husband, tenant of wife, mav be licensed at new location upon

sale of premises and refusal of purchaser to lease for saloon
purposes

Village incorporated from part wet and part dry territory may
grant licenses onlv in that part which was wet territory 196

License fee in villages'is S200. until raised by vote 217
Sale is unlawful wliere title passes at time of delivery and place

of delivery is home of customer 230
Baker Law—saloons not in existence .fune 30, 1907, or those
existing in municipalities wliere ratio limit L not exceeded, not

entitled to preference 272
Election on license question—result cannot be challenged 293
Village incorporated from dry territory cannot issue licenses

until it has voted wet 317
Baker Law—tenant of premises abandoned by owner for saloon

purposes not ontillcd to license in new locution 330
license moneys must be kept in separate fund; used for support

of poor 400
Baker Law—purchaser of premises entitled to be licensed may

bclicensed 401
License fee in town having incorporated xdllagc on boundary

line •••• 469
Posted person—in prosecution for selling liquor to, must be

proved that accused had notice that sale had been pro-
liibitcd 484

Village board cannot accept license fee less than that fixed by
law

Village board should treat as valid election where license fee was
raised •_ •.

License may not issue until full fee is paid j31
Baker Law—location lost privilege where saloon operated under

license issued for less than required fee 531
School—when town votes wet after having been dry no license

can be issued for saloon within 300 feet 538
Minor—person giving to, may be prosecuted under sec. 1557.— 540
Brewery can sell only to saloon keepers of municipality in which

brewery is located 555
Sale can be made only on premises for which license is issued 5a6
licensee must so conduct business that title passes, under law

of sales, at place licensed 556
Brewerv may not make delivery of order taken by agent from

consumer in another municipality 563
Revocation of licenses does not destroy right of location to be

licensed

License granted by less than majority vote of all members of
cilv council void ; v-

AVholcsale liquor licenses—number that may be granted m
municipality not limited by provisions of sec. 1565d 677
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INTOXICATINC; IJQUOHS—Continued
Meniler of town honrd disqualified from acting on own appli

cation for license 686
Notices posting persons need not be served by officer; no fee pro

vided therefor 808
IJaker Law—place abandoned as saloon for 17 months has lost

right to Ije licensed 868
Baker J/uv—license issued for year ending June 30, 1907, within

meaning of law even though licensee suspended business
during year ; 902

Shipping liquor into dry territory or having it in possession
therein not unlawful 915

Soliciting ordcrs.'^etc., in dry territory prohibited 915

Jail sentence—service of alternative jail sentence does not discharge
judgment for fine and ccsts 771

Jitneys. See Automobiles.
Judge. See I^ul)lic Ofilcers.
Judgments for co.sts of suit against state officers payable out of stale

treasury 107
Judgments against public ollicers—lialhlity of salaries H7
Judgments—wages of school-teacher may be reached by creditor .... 317
Juries—hew drawm under sec. 25'M/ 575
Justice of the peace. See Pulilic Officers.

LABOR
Child labor—]icnally provided when offense committed will

apply where prosecution occurs after amendment 138
Child lal)or—sec. 1728/i not repealed by ch. 466. L. 1913 138
Child lalior—officer not ncrmittcd to charge for ])crmit i. 326
NVomen's labor—.schoduie for work 392

Lake Superior and Mississippi River Canal commission—appropria
tion made by sec. 172-121 available while unexpended
balance remains 409

LPXIISLATURE
Publication of laws—error cured by rcpublication 29

Liijcl—libelous article must refer tc some ascertainable person or
persons 575

Libel—criminal prosecution cannot be based on article pn^ented 575
Line fences—law discussed 190

LIVE STOCK

Diseased animals—power of live stock sanitary board tc regu
late importation 223

Veterinarian docs not establish place of business by making
weekly trips so as to make it unlawful for another person
to practice within 10 miles 309

Live stock sanitary hoard. See Public Officers.

LOANS FROM TRUST FUNDS
Special meeting—^manncr of calling in town free high schoci

district ...41, 42
Remedy where le\'j' for indebtedness of joint school district is

eniirely on one municipality 54
Payment of loans cannot be postponed; must be made in equal

annual installments 73
School di.^trict cannot borrow money to repair schcolhouse 158
School di.strict cannot borrow money to refund unlawful in

debtedness 158
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LOANS FROM TRUST FUNDS—Continued
School district cannot incur indebtedness unless tax is levied to

pay principal and interest 158
Union free hiijh school—special meeting • 192
Cannot l)e made to refund unlawful indebtedness 246
Purchase of sciioolhouse not authorized prior to 1915 216
Free high school district—proceedings looking to bcrro'wing of

money should be had in mass assemblage 382
County board cannot borrow from trust funds for purpose of

buying poor farm 749

Lctteries—proposal to sell buttons good for admission to state fair
entitling h'^lder to chance on automobile unlawful 380

MARRIAGE

First cousins marrying guilty of incest 227

Masseurs—license 99
Mayor. See Public OfTicers.

MINORS

See Mothers' Pensions.
Legal settlement follows that of father cr mother 24
Stepfather not required to support stepchildren 24
Grandparents not required to support grandchildren 100
Child labor—penally provided when olTcnse (committed will

apply where prosecution occurs after amondmcnl 138 ■
Bank deposits—status and liow paid 164
Child labor—ofTicer not entitled to charge for permit 326
May own slock in building and loan associations but cannot

contract with same 379

MORTGAGES

Assignment of notes operates as assignment of collateral mort
gage 199

MOTHERS' PENSIONS

Appropriation by county board 5
Illegitimate children in custody of mother not entitled to aid.... 13
Children may be entitled to aid although mother is supported

by her parents 100
Aid extended in counties of legal residence, not of legal settle

ment 124
Divorced wife not entitled 130, 554
Mother whose second husband refuses to support her children

not entitled to aid 336
Aid furnished should be charged to town where mother resides.. 465
Divorced status occurs one year after entry of judgment 554
Aid cannot be granted unless some of children are under 14

years nor unless necessity is likely to continue for one year 589
Aid should not be granted where grandparents testify they are

able and willing to care for children 589
flight to aid where mother or children have small estate 604
Term "pernianent disability" construed 632
Mother receiving public aid may forego such aid and apply for

aid under Molliers' Pension Law 651
District attorney lias no duty to appear on application for aid

unless by order of county board 777
Family entillcd to aid not deprived by fact that illegitimate

child i.s member of family 787
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MUNICIPAL CORPORATIONS
IndigciiL—how aid furnished transient may be recovered 53
Joint scliooi district—remedy for equalization of indebtedness.... 54
Automobiles—application of regulations to vehicles owned by

fire and police departments 77
Manner of adjustment between county, state and town upon

recovery of income tax ; 128
Highway laid out to lands shut oft from highway must be

maintained by town 165
Village—status under liquor license law when incorporated from

part dry and part wet territory ; 196
Notice must be given to county clerk to entitle town to reim

bursement for relief furnished transient 215
Liquor license fee is 8200 in village until raised by vote 217
Apportionment of income tax from business conducted in dif

ferent municipalities 247
New charier not necessary where territory is annexed to city 312
Village incorporated from dry- territory cannot issue saloon

license until it has voted wet 317
City council may provide that policemen shall not serve civil or

criminal ])r()ccss 324
Town may vole to change polling place at special town meeting.. 333
Damages to highways in extending drains across same borne

by drainhge entcri)rise 366
Bonds for water works—procedure for issuance ! 386

Town board cannot lease property bought by town for cemetery
purposes 396

License moneys must be kept in separate fund and used for
support of poor 400

City depositor^'—city councibmay not designate in absence of
specific authority 411,

Board of review—sec. 925-140 governs time of meeting 412
Cities under 5,000 may receive state aid,^for improvement ol

streets 424
Court has no j)owcr to make order clianging boundaries of

proposed village in process of incorporation 431
Petitioners for laying out of towm drain may withdraw their

names before time fixed for hearing of application 445
Villages may pay for oiling of state aid highways out of general

fund _. 480
State aid highways in villages maintained by villages; same in

cities, by counties 485
Town may be assessed for benefits by drainage district 542
Town to whicii that ])ortion of highw-ay was assigned must

maintain bridge between two towns 542'
OfTices of village president and justice of the peace incompatible 562
Oflices of village president and assessor of incomes not in

compatible 562
General Charter Law—adoption of portion works amendment

pro ianlo of special charter 584
Bonded indebtedness—provision of special cliarter limiting

amount wiped out by adoption of provision of General
Charter Law 584

Town in which poor person is injured, under legal obligation to
furnish medical relief and bear burial expenses, same to be
charged to county 668

Town board may not adopt ordinance limiting speed of auto
mobiles; town meeting may adopt such ordinance if not
in conflict with statute 675

Municipal ordinance prescribing diffcrcut penalties than pre
scribed by state law inconsistent and void 778

Where town's petition for im!>rovement of highwuiy is not
allowed towm clerk should not put amount on Lax roll 893
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Municipalities. See Municipal Corporations.

N.WIGABLE WATEi^S
Private individual cannot make claim to accretions on shores

of navigable lakes 67
Fish and game laws apply to all lakes and ponds if navigable 369

Newspapers—compensation lor publication of notice of election of
delegates to national convention.. 284

Newspapers—held entitled to receive election notices 774
Nomination papers—first day for circulation and last day for filing,

1916 466
Nomination papers—date to be filed 768, 776
Normal schools—appropriation for land improvements may be used

for physical education building 149
Notary public.' See I.^ublic Ofiiccrs.
"Nurses—not entitled to registration if graduated from training

school with two-year course in 1907 511
Olficial malfeasance—no olTcnsc against sec. 4,649—or sec. 4549ff

under facts considered 625

OIL INSPECTION
Oil below standard may be mixed with oil of higher grade 39
Oil below standard brought up to standard must be reinspected 39
Kerosene may be mixed, but mixture must be tested if of dif

ferent qualities 114

OPTOMETRY
Test card for fitting eye glasses may be used only by licensed

optometrist 184
Certificate granted upon practical examination unauthorized

where person had not been resident of stale for two years
prior to Aug. 3, 1915 280

Provision that certain residents of slate may be licensed un
constitutional 413

Certificate of registration of person licensed to practice should
be recorded with county clerk of county wherein he prac
tices 666

Under sec. 1435/-5 it must appear that optometrist has passed
examination and practiced two years in sister stale 728

To pass examination in one stale and practice for two years in
another docs not satisfy requirements 728

Board of examiners should' withhold certificate from one con
victed of crime involving moral turi)ilude 763

Firm advertising themselves as doubly registered do not incur
criminal liability 828

Osteopaths—cannot practice obstetrics 470

Panama-Pacific Exposition Commission

No authority for printing report 15.3

Parks. See Public Lands.

PEDDLERS
Carrying goods from house to house an<l leaving them, returning

later to collect for same, constitutes peddling 201
Person selling goods carried with him cannot evade law by

taking orders and delivering later 204
Shi|)ping of goods from without slate and delivery from car

pursuant to orders previously taken does not require
transient merchant's license 270
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PEDDLERS—Conlinucd
Nonresident who buys bankrupt stock and throws it upon

market must be licensed 5'2-l
One going from place to place selling patented article must

secure license O'ld
Conservation commission may exclude from state parks 565
Carnival or wild west show not exempt from license fee because

engaged by park company owning exhibition grounds 58;i
Farmer who occasionally goes from liouse to house disposing

of produce, not engaged in peddling t 821

PHYSICIANS AND SURGEONS

Unlicensed, cannot recover compensation for services Ill
l^xamining physician not insurance agent 442
Osteopath cannot practice obstetrics 470

Plats—law requiring plat of land within one and one-half miles of
certain cities to be approved by county board and city
council applies in all counties 743

Plumbing—plumber once examined cannot bo required to submit to
another examination 571)

Plumiring—stale board of health may prescribe, by general rules,
standard of plumbing, drains, etc., and cnfonai comiilianc.e
wilii rules 631

Police justice. See Public Ofliccrs.
Posted persons'—in prosecution for selling liquor to, necessary

to prove accused had notice thai sale to such person had
been prohibited 484

Posted persons—notices need not be served by oflicer; no fee pro
vided 808

PRISONS

Discharge of probationer does not restore him to civil rights 107
Gircuit court may parole one sentenced to state reformatory

before he is received at reformatory 142
Amendment changing lime of commitment of boys to industrial

institutions does not apjily to past commitments 176

PUBLIC HEALTH

Upholstered articles—incLliod of labeling U)
Burial nermit—how obtained in ease of accidental death or

witliout physician's certificate 48
Masseurs—license
Physicians and surgeons—unlicensed cannot recover compen

sation for services
Optometry—lest card for filling glasses may be used only by

licensed optometrist 184
Diseased animals—power of live stock sanitary board to regu

late importation ; 223
Cafeteria operated by university required to lake out license.-.,.. 22u
Slate board of health may require report of sales of diphtheria

antitoxin to local boards of health 263
Optometrv' certificate granted upon practical examination unau

thorized where person had not been resident of slate for two
years prior to Aug. 3. 191.") 280

Unpasteurized milk—olTcnse to sell in bottles containing word
"pasteurized" 806

Local health ollicer should be elected by local board of health 340
Osteopaths cannot practice obstetrics " 470
Prosecution will not lie against butcher who refuses to sell meat

inspector certain meat, claiming same spoiled 507
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PUBLIC HEALTH—Continued
Nurses—graduated from training school with two-year course,

in 1907, not entitled to registration 511
Town clerk, not health ofiicer, local registrar of vital statistics.... 517
Health olTicer, city of Brodhead, should be elected by board of

health 525
Health ofTicer—term of oITice 549
Optomelry—certificate of registration of person licensed to

practice, should be recorded with county clerk of county
wherein he practices 560

Plumbers once examined cannot be required to submit to an
other examination 579

State board of health may prescribe, by general rules, standards
of plumbing, drains, etc., and enforce compliance with
rules 631

Christian Scientists must observe quarantine laws , 642
'Local boards of health have no power to make compulsory

physical examination of school children in absence of
municipal ordinance 012

Mrs. Price's Compound—sale illegal 650
Death rcrlificate—physician entitled to statutory fee OSil
Licensed dentist who has failed to register may tender registra

tion fee and demand registration when license has not been
revoked 711

Licensed dentist cannot be prosecuted criminally for practicing
without registering—license may be revoked 711

Optometrist—under sec. 1435/-5, must pass examination and
practice two years in sister slate 287

Optometrist—to pass examination in one state and practice two
years in anotlier does not satisfy requirements 728

Optomctry—board of examiners should withhold certificate
from one convicted of crime involving moral turpitude 703

County which has adopted county system of poor relief charge
able with maintenance of indigent family quarantined by
order of local health board .-. 780

Town liable for quarantine expenses of indigent family 780

PUBLIC LANDS

State patent running to dead man passes title to heirs 241
Conservation commission may exclude peddlers from state'

parks 565
State has no proprietary interest in beds of lakes and cannot sell

same even though they have dried up 732
Public highway in stale park—conservation commi.ssion may

not close 701
Conservation commission may acquire for slate park purposes

life estate in lands fee in which has already necn acquired
for such purpose 782

PUBLIC OEFICEHS
Adjutant general—ofiicers of national guard entitled to extra

compensation for special service rendered under orders 706
Assessor of incomes and village president—ofiices not incomi)al-

ible .502,
Board of control—may subscribe for daily newspajicr 088'
Board of control—board of public alTairs has jurisdiction to

employ accountants provided by sec. 561rf/f 866
Board of health, state—power to require report of sale of

dipiitheria antitoxin to local hoards of health 263
Board of medical examiners—member who is also a physician

for railroad company may use pass on business of company.. 779
Board of puBlio alTairs—has jurisdiction to employ accountants 866
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PUHUC OFFICERS—Continued
Board of review in cities—sec. 925-140 governs time of meeting 412
Bond—where statute requires ofTicer to give bond with sufTjcaent

sureties, bond with one surety satislies requirements 606
Circuit judge—term and salary .48
City assessor and county surveyor—olfices incompatible 240
City attorney—may advocate granting of wholesale liquor

license before city council as paid attorney for applicant.... 661
City council—may provide that policemen shall not serve civil

or criminal process 324
City council—may not designate city depository in absence

of specific aulliority 411
City treasurer—city council may not designate city depository

in absence of specific authority 411
Clerk of court—fees 106
Conservation commission—^may exclude peddlers from state

parks 565
Conservation commission—may not close public highway in

state park 761
Conservation commission—may acquire for state park purposes

life estate in lands fee in which has been acquired 782
Conservation warden—not entitled to witness fees 68
Constable—entitled to mileage for pursuit of fugitive although

not arrested 245
Constable—entitled to reimbursement for meals furnished

tramps 350
Continuation school director—not ciititlod to charge for child

labor permit 326
County board—compensation of members 403
County board—may not charge fees and expenses of truant

ofliccr to parents of truants 435
County board—member may not accept applications for bonds

as subagent of bonding company from persons having
contracts willi county .561

County board—chairmim's removal to another ward of same
city does not vacate ofricc 607

County board and city council—to approve plat of land within
one and onc-lialf miles of certain cities in all counties 743

County board of education—powers in changing boundaries of
school flistricls 44

County highway commissioner—duties and salary fixed by
county board 439

County highway commissioner—.salary must be audllecl by
county committee 497

County highway commissioner—may purchase special tools and
machinery 497

County highway commissioner—may discharge foreman em
ployed under him without assigning any reason therefor.... 674

County highway commissioner—may not employ motor cycle
policemen at expense of county 674

County highway commissioner—town chairman cannot be
elected, during term for which elected town chairman 762

County highway commissioner—cannot proceed to condemn.
until 15 days after filing of plat 802

County highway commissioner—may be allowed for use of
automobile 873

County Judge—election must be held in April to fill vacancy oc
curring in June 185

County judge—has control of proceedings for reexamination
of persons committed to state hospitals 302

County judge—^As'hen county fixes salary under sec. 694, it sup
plants salary provided by sec. 2482 432
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PUBLIC OFFICERS—Continued
County ofUccrs—duty in issuing tax deed where erroneous

description appears in tax certificate 462
County state road and bridge committee—term of ofTice of

member does not expire because he fails of reelection to
county board 339 ■

County stale road and bridge committee—acts in lieu of
committee provided by sec. 1319 where bridge costs more
than S500 452

County state road and bridge committee—member cannot be
employed as inspector of highway construction 468

County state road and bridge committee—county board cannot
add to, after annual meeting 497

County state road and bridge committee—manner of payment
of member cannot be changed by resolution ol county
board 497

County stale road and bridge committee—compensation of
town chairman acting as ex officio member 497

County state road and bridge committee—power to buy tools
and machinery 497

County superintendent of schools—owning newspaper cannot
contract with county for pui>lishiug proceedings of county
board 4.50

County surveyor and city assessor—oflices not incompatible 240
County treasurer—may not deduct 2 per cent from inheritance

taxes 57

County treasurer and town clerk—oflic-es not incompatible 786
Court commissioner and assistant district attorney—oflices

incompatible .520
Court commissioner and justice of the peace—offices incom

patible .582
Dc facto and de jure oflicers—salary 426
Deputy—may be appointed to perform ministerial acts in

absence of statutory authorization 299
Deputy—term of office expires with that of principal 890
District attorney—duty to prosecute bastardy cases 42:5
District attorney, assistants, and court commissioner—offices

incompatible 520
District attorney—duty in requesting extradition 639
District attorney—has no duly to appear on application for aid

under Mothers' Pension Law unless by order of county
board 777

District attorney—duty to recover forfeiture incurred on bond
given under sec. 4.587c 872

Election of candidate who failed to file expense account may be
declared forfeited; docs not redound to advantage of
defeated candidate 837

Engineering department—cost of service and.supplics 108
Engineering department—Wisconsin veterans' Home not

within scope of powers or duties 116
Health officer, local—should be elected by local board of health 310
Health olliccr, city of Brodhead—should be elected by board

of health 525
Health officer, local—term of office 549
Highway commission, not member or attache—must approve

relocations of slate aid highways 802
Industrial education, assistants for development—expenses may

be paid 154
Insurance commissioner, deputy, not ordinary clerk—may certify

to authority of surety companies to do business in slate 834
Internal revenue collector, deputy—may hold office of super

visor 886
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PUBLIC OFFICERS—Continued
Judge of court of record—only person who can commit to poor-

house 300

Judge of juvenile court—chosen by judges of courts of record of
county 172

Judgments for costs of suit payable out of state treasury 107
Judgments—liability of salaries 147
Justice of peace and village president—ofTices incompatible 562
Justice of peace and court commissioner—offices incompatible.. 582
Live slock sanitary board—rpower to regulate importation of

diseased animals 223
Live stock sanitary board—cannot use appropriation made by

sec. 2, ch. 11, J^. 1015, to defray expenses in suppressing
foot and moulh disease subsequent to passage of act 640

Mayor of city withiirwhich state aid highway is being built—
may be appointed inspector 628

Notary public—may be prosecuted for attaching false jurat to
allidavit 354

Panama-Pacific exposition commission—no authority for
printing report 153

Police justice—manner of collecting fines where justice fails to
pay to county treasurer 162

.Register of deeds—fees for filing satisfaction of mortgage 22
Register of deeds—not to record map of plat of lands not

approved by (•ounty board and city council 744
Register in probate—infant may be appointed 613
School district clerk and town clerk—offices not incompatible.... 852
School district clerk—failure to file tuition claims on or before

July 1 does not defeat right of recovery 866
School district officers—not required to Ijc residents of district

30 days 575
School district oITK^crs—may be removed or prosecuted for

failure to display flag on schoolhouse 742
School teacher—wages may be reached by creditor 317
Sealer of weights and measures, city—salary may be raised at

any time 216
Sealer of weights and measures, city—may work part time for

stale department of weights and measures 816
Secretary of state—should not revert accumulated surplus under

sul)sec. 29, sec. 172-53 until certified to him that such siiir-
plus is not required 514

SherilT, dcputv—salary may be changed at any time .58
SherilT—cntitfcd to S8 a day while executing extradition papers 189
SherilT—cannot appoint special deputy to apprehend speeders

and charge expense to county 448
SherilT—county not liable for fees for returning patient to

insane asylum 473
SherilT—on salary, entitled to compensation provided by sec.

4813 while acting as agent for governor in executing
requisition i)apcrs 817

SherilT—county board may fix salary and require to turn fees
over to county _. 876

Soldiers' relief commission—secretary may be beneficiary of
fund 145

Stale employe—expenses of moving from foreign state cannot
be paid 20

State employe, prospective—expenses for purposes of con
ference cannot be paid 173

Stale entomologist—may employ men to assist him 595
Stale lire marshal—may not take private property for use as

evidence in arson trials 571
State park board—810,000 repealed by ch. 232, L. 1915 510
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PUBLIC OFFICERS—Continued
State treasurer, assistant—cost of bond not payable out of

slate treasury 899
Superintendent of public properly—not authorized to buy boat

for executive residence 615
Superintendent of public property—not authorized to provide

permanent properly for school of library science 832
Superintendent of state historical society—not a stale officer,

entitled to traveling expenses 598
Superintendent of slate hospital—cannot retake person com

mitted to stale hospital where proceedings are delayed 302
Supervisor, county board—removal from ward for which

elected vacates ofiice 607
Supen,*isor, town board—member may be elected to fill vacancy

in office of town chairman 621
Supervisor, town board—saloon keeper may be appointed to fill

vacancy in ofiice 621
Supervisor, county board—deputy internal revenue collector

may be 886
Town chairman—meml)cr of town board of supervisors may be

elected to fill vacancy in office 621
Town chairman —cannot be elected county highway com

missioner during term For which elected town chairman 762
Town clerk—duty to make original as well as duplicate road

warrants .MO
• Town clerk, not health officer—local registrar of vital statistics 517
Town clerk—not disqualified for ofiice of county .treasurer 786
Town clerk and county treasurer—offices not incompatible 786
Town clerk and school district clerk—offices not incompatible....' 852
Town officers—may sell commodities to town not exceeding SlOO

in one year 783
Town treasurer and bondsmen—liable for loss of town funds

deposited in insolvent bank 784
Truancy officer—jjropcr person to swear to complaints for

violations of truancy laws 214
UndcrshcrilT—entitled to salary of sheriff upon death of sherilT 181
Village board—cannot accept license fee less than that fixed by

law 7)09
Village president and justice of the peace—offices incompatible 562
Village president and assessor of incomes—offices not incom

patible 562

Public properly—^contractor may not exclude stale from building in
course of erection 904

PUBLIC PRINTING
Statutes—distribution 60
Stamping title of book on back does not constitute embossing.... 319

Public utilities—water works—procedure to be followed in issuing
bonds 386

Public utilities—railroad commission must charge statutory fee
upon authorizing note issue running for more than one
year although notes secured by bonds previously author
ized 649

Public utilities—no fee chargeable upon authorization by railroad
commission for issuance of -bonds where issued to refund
prior indebtedness 662

Publication of laws—error may be cured by republicalion 29

RAILROADS
Two-cent fare—when higher rate can be charged 31
Pass—use by member of state board of medical examiners 79
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Register of deeds. See Public OfTicers.
Register in probate. Sec Public Oiricers.
Rcquisilions—will not issue unless accused wthin state at time

offense was- conimilled 532, 622
Requisitions—state to which fugilive has becii involuntarily brought

may surrender him |o another state 581
Requisitions—persons ceasing to contribute to support of families

wlien in another state cannot be brought back to this state
on charge of aimndonmenl 622

Residence of minor—may or may not be that of guardian 456

RESTAURANTS

Cafeteria operated by university required to lake out license.... 225

Sales—place of sale of intoxicating liquor—residence of customer.... 230
School district clerk. See Public Oiricers.
School district oflicers. See Education.
School district ollicers. See Public OfTicers.
School districts. See also Loans from Trust Funds.
School districts—manner of calling special meeting to borrow money

in town free high school district .....41, 42
School districts—powers of county l)oard of education in changing

boundaries _. - • ^14
School districts—-remedy for equalization of indebtedness of joint

district where levied entirely on one municipality 54
School districts—payment on loans cannot be postponed 73
School districts—proceedings of free high school district looking to

borrowing of money should be had in mass assemblage 382
School districts—consolidated school district may be formed out of

two entire districts and portions of other joint districts 669
School districts—Hayward high school district includes whole of

Sawyer county 700
School districts—ofTicers may be removed or prosecuted for failure to

display flag on schoolhouse
School districts—territory contiguous to city may be annexed for

school purposes _ 7oo-
Schools. See Education.
Sealer of weights and measures, city. See Public Oflicers.
Secretary of stale. See Public Ofncers.
ShcrifT. See Public Oflicers.
SherilT, deputy. See Public Offlccrs.
Shipping intoxicating liquors into dry territory—not unlawful 91j
Soldiers^ relief commission. Sec Public Officers.

STATE FAIR

Selling buttons good for admission and entitling holder to
chance on automobile, unlawful. .. 380

Premium for slate insurance on buildings should be charged to
appropriation 34.>

State fire marshal. See Public Officers.
State insurance fund—veterans' home at Waupaca 310, 360
State insurance fund—military equipment loaned to state by

federal government - ■.■••i-- 405
Stale insurance fund—^premium for insurance on state fair buildings

should be charged to appropriation, sec. 172a 545
State park board. See Public Oflicers.
State parks. See Public Lands.
State patent running to dead man passes title to heirs 241
State treasurer, assistant. See Public Officers.
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STATUTES AND CONSTITUTIONAT. PROVISIONS. SESSION
LAWS. LF.GISLATIVE BILLS AND RESOLUTIONS, ETC.,
REFERRED TO AND CONSTRUED.

Art.
I

I I
IV...

U. S. Const.
Sec.
10
2

Page

62
36
414

V, Amendments 906
Amendment XII 36

37

Amendment XIV 414

U. S. Stats.

Sec. 2448, R. S 242
243

3148 R. S 887
888

5278, R. S 533
.5478, R. S.

Art.
I

Wis. Const.
Sec.
1
3
5

6

III.
IV.

V...
XI.

11
12.

. 2.

. 6.
14.
22.
25.
. 5.
. 3.

XIII 2.
3.

Ch. 17.

Laws 1853

Laws 1857'

906

414

577
46

46
454
906
572

62

108
108
740
52
365
615
159

365
375
376

653
779

886

887
889

598

599

261

Laws 1862 (Special Session)
Ch. II 594

Ch. 182.
Laws 1862

Laws 1868

491

Ch. 144.

Ch. 189.

Ch. 89...

Laws 1872

Laws 1876

Laws 1877

Page

.  95

. 865

. 387

Laws 1879
Ch. 220 241

Ch. 186.

Ch. 180.

Ch. 227.
324.

470.

Laws 1880

Laws 1883

I.,aws 1885

Ch. 173.
179.

Laws 1887

916

433

434

299

616
648

325

67

Laws 1889
Ch. 212 132

264.

326.

346.

362.
460.

Ch. 130 413

Ch. 123.

202.

268.

270.

376.

Laws 1891

Ch. 241.
Laws 1893

361

586

168

169

586

744

.585

733

731
169

525
489

46

558

Laws 1895
Ch. 320 .586

Laws 1897
Ch. 280 616

302 31

Ch. 95.
188.
298.
418.

Laws 1901
388

815
917

616

617



Index 947

Page
Laws 1903

Ch. 122 63
426 470

Laws 1905 (Special Session)

Ch. 13 780

Laws 1905

Ch. 245 616
305 363
341 564
362 31

780

486 780

Laws 1907

Ch. 188 331
253 482
469 685
497 616
654 31

Laws 1909 -

Ch. 175 616
525 49

Laws 1911
Ch. 270 506

337 529
346 : 512
521..- : 479
532 94

96

626 r. 510
fi.33 658-660

Laws 1913

Ch. 210 282
232 (See. 908/j) 481
311.... 308
354 5.50
378 745
466 138

140

141

477... 153
515 314
556 794
604 (Sec. 908n) 481
651 410
664 434
66 8 529

530

669 6
728 867
760 617
772 61

867

Page
Laws 1915

Ch. 14 640
641

26 278
13 10

100 297
298

132 313
226 44

246
247

242 59
877

265 62
296 394
360 117
383 668
385 41

43

.386 739
387 173
410 129
421 Ill
4.53 270
461 593
476 678
488 184

567-569

491 61
500 108-110
518 427
531 40
533 424

765

.593 61

.594 50
604 550

551

609 239
240

61 2 78,3
61 3 6fvl

665

667

618 29
62.3 ; 367
637 5

Laws 1916 (Special Session)
fh 1 768

^  776
Bills 1915

No. 4nA 59.3

Stats. 1839
P. 125 5o3

R. S.1849

Ch. 26 553
54 864
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Page
R. S.1878

Ch. 250 594
694 133

434

176 1 864
176 2 865
1927 132
2182 433-435

Ann. Slats. 1889
See. 669o 917

940fl 527

Stats. 1898
Sec. 287 616

288 617
698 451
862 219

Stats. 1911.
Ch. 649 670

671
1411 550

.551

Stats. 1913
Sec. 11.06 739

25 668
172-53 664

665

667
388 460
694 5
694a .58

59

817

1409a 512
1411 550

551
1494/-3m 565
4560a .30
4567m 49

50

Stats.
Ch. 5 680

6  660
680

7  186
187

1 1 7,52
1 2 230
17 749
.30a 126-128

591

789

.306 602
34 707
44 164
47 644
53 342

343

349

Stats.—Con. Page
Sec. 54 .367

446

.576 4

.59 .396
62 ; 202

811
6.3 73

301

67 566
.59 , 82
7.36 174
76 8.50
86 305

311

842
857

89 306
857

93 374
142 342

349

5.0.5 466
628

5.14 706
5.1 5 .< 680

681
5.17 682

705
5.2 1 679
5.2 2 284
5.2 3 .34
5.2 4 35
5.2 5 741
5.2 6 257

768
776

5.27 269
5.28 706.
6.11 774

775
6.1 6 667
6.1 7 791
6.2 1 285

774
775

6.2 2 284-287
391
774

6.2 3 391
659

660

704
6.25 288

730
6.2 9 288

731
6.31 262
6.44 3.54
6.50 261

262
6.5 1 791



Index 949

Stats.—Con. Page
Sec. 6.63....; 680

681

6.64 681
6.75 288
7.01 186

740

7.0 2 187
7.0 4 186

740

7.0 5 741
7.06 729

740
741

8.01...: 185
187

284

8.0 3 185-187
8.05 284
10.24 '. 753
10.5 3 334

336

10.60 290
10.6 740

753

11.01 to 11.17 752
11.03 658

660
661

703
704

11.06 703
704

11.0 8 660
11.0 9 660

752
753

11.10 752
11.5 4 594
11.5 5 731

738
11.56 592

731
738

11.5 7 592
731

11.58 732
738

11.5 9 592
732

11.6 0 732
738

11.61 732
738

12.01 to 12.29 230
12.01 231
12.0 3 231
12.0 4 231
12.05 235
12.0 6 231-233
12.0 7 233

234

Stats.—Con. Page
Sec. 12.09 231

837

12.10 837'
12.20 232
12.22 to 12.28 837

838

12.22 838
12.24 838
12.28 838
20.43 319
20.83 60
20.84 60

61

38 6.59
51.3 2 315

316

51. .33 315
316

51.331 313
62.0 1 69
62.0 2 566

782
62.0 4 30

69

811

62.0 5 811
62.0 8 252
62.0 9 811
62.16 800
62 22 202
62.2 6 71
62.27 71
62.2 8 71

33Q

62.2 9 370
371

62.30 751
62.33 71

72

62.40 370
62.42 339

776
777

62.47 113
113.01 38
113.14 520
145 21

22

173
174

598-600

148 21
153 899
155 899
163 99
169c : 792
170 : 38

39
707
708

170/n 156
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Sec.
Stats.—Con. Page Slats.—Con. Page

171 38 See. 419 7o7
172fl 548 419a . ...669-671
172-3 707 757

172-7 107 419ft .. ..669-671
172-10 80 419c 669

83 670
172-29 381 419rf. 669

545-548 670
596 419c 669

172-^18 61 670
172-49 21 419/ 669

157 670 :.. 670
172-53 514 670
172-54 150 419(7 669

152 670
172-{)5 311 419ft 669
172-67 357 670

691 422 43
172-73 238 55

239 702
172-76 118 757
172-121 409 427. . 41
172-130 152 430 159

410 431 575
172-131 151 433 854

152 435o 896
172-132 150 436a 742

151 743
172-133 311 437 853
221 241 439a to 439i 435
258 160 439a 214

740 478
258o 749 439/" • 214
2580-1 74 439/7 214
258ft 749 439ft 211
258ft 749 439 i 214

750 439ca to 439crf
262a ....' 44 443 . . 607
263 460-8 256
288 832 260
289 832 460-10 239
290 832 460-20 *>39
293 83') 462a 855
294 469 to 473 702

' 617 472 853
295 617 474 159
296 ...615-618 475 44

620 159
373a 832 247

833 383
373a/o 833 386
373ft 833 490 42
373/. 833 383
374 599 814
376 815
388 900 491 . 43

901 702
406a 150 492 42

151 495
415 757 495fl

418 : 757 43
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Stals.—Con. Page
Sec. 49oa 383

495-1 192
495-11 192
495-12 192
496; 815

816

I96/-.1 81-1-816
496A- 275

276

601

815
896

507 712
516 .■ 854
553c lo 553/ 352
553rf 352
553/ 354
553/?j-101 to 553in-108.... 881
553/;j-101 798
553/?j-102 882
553/a-103 881
553ni-104 882
553//)-108 882
553/)-lo 553p-9 157
553/)-! 20
553p-6 P'l

636
560ff-l 256

257
561/) 688

690
561(/a 866-868
561; 690
561m 690
572/ 830
673. 108

110
111

573-1 to 573-10 172
798

573-1 789
573-2 172
573-4 127
573-5 126

127
591

573/" 5
6

13
100

125-128
130

'131
336
337
465
466
589
590
604
633

See
Stats.—Con.

573/
Page

651
652
777
778
788
789

573;-l lo 573u)-3 602
573/ 602
573m 602
573ii 603
573i) 603
585 303
585rf 473

475
586 304
587 303

304
587c 474
588 4

474
475

590 701
599 4
GOO 910
60 2 474
60 3 145
601 145
604c 910
604)7 758

760
604a: 820
637 125
637m 27
639 707
611 70/
64 2 708
643 707

708
655 446
658 50

53
603 763
66 7 135

612
66 8 403-40O

765
766

669 52
135
144
350
351
353
767
917

67 0 353
756

674a 916
917

677 500
686 135
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Stats.—Con. Page
Sec. 687 767

69 3 411
878

879

694 59
106
144

432

43.5

449
877

6946 609
697 403

404
697a et seq 353
697a 144
697^8 9
697-67 .50

53
698 419

421
423

4.51
797

702a 451
704 45
709 135

767
713.; 787
714 880
71 5 49

135
164
767
787

717 879
880

719 57
58

72 2 182
72 3 448
727 448
731 190

245
875

731a 190
752 : 697
762 23
764 23
776 335

677
777 813
78 8 41

43
334

78 9 41
43

793 44
808 269
811 762
818 621

Stats.—Con. Page
Sec. 819 676

785
- 832 440

787
836 785
842 325
843 350

351
853.... 245
87.5/n 269
886 .562
894a 860
895 563
908n (L. 1913, chs.

232. 604) 481
91 1 481
91 2 481
925rf 481

482
92.5d-l 481
92.5m-3 482
92.5-1 411

412
92.5-5 312
925-12 312
925-13 312
92.5-17 to 925-216 312
925-30 216
92.5-31 610
92.5-41 300
925-43 299

300
925-52 89

325
526
527
650

925-113 585
925-11.3a 585
925-126 .586
925-127 411

412
925-133 388-391

586
587

925-140 412
926 419

586
926-2 198
926-11 388
926-126 to 926-127 388

389
927-11 to 927->19 388

389
391

941m 769
770

943 390
391
813

959-40m 326
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Sec.

Stats.—Con. Page Stats.—Con. Page
9.59-54 579 Sec. 1087-5 .. 102
959-55 580 1087-20 .. 57

959-55/j .580 1087-23 .. 57

959-56 .  ... 580 1087-26 .. 508

959/71-1 .. .. 482 1141 .. 463

902 .  . 609 1155 .. 56

610 181

976 578 1164 ..128-130

976/n .. 621 1176 .. 464
762 1178 .. 464

976/ 629 1184 .. 715

984 164 1223 .. 165

990-40 867 570

990-55 866-868 1225 .. 166
990-59 .866-868 1232 : .. 166

1020 115 1236 et seq .. 840
116 1239 .. 440

1022-1 to 1022-61. .. 644 441

1022 1 to 1022-59 .. .. 517 1241 .. 440

1022-6 517 441

1022-10 .. 518 1249 .. 67

1022-14 517 1263 d seq .. 283

1022 15 . . 518 1272 .. .570
1092 32 644 1273 .. 544

1022-34 644 570
684 1275 .. 165

1022-37 644 166
683 1300 .. 437

1022-38 48 1300a .. 438
644 1307 .. 438
684 1317/n-l to 1317/77-24... .. 481

1022 39 48 624

49 1317n7-l to 1317/0-16..... 485
644 1317/n-l to 1317/n-15..... 766
684 770

1022-40 6^14 810
684 1317/n-l .. 802

1022-57 518 1317/n 3
1022-58 683 858

685 1317/n-^ .. 212

1032 270 486

1038 161 529

162 769

717 770

1040 508 848

1060 412 862
^  413 894

897 1317/77-5 ... 133

1064 898 310

1072a 256 452

1081 1.30 486

1087/n-l to 1087/71-30 508 497

1087m-2 248 499

250 502

10877n-22 249 529

251 624

1087/71-23 128 765

1087/n-26 178 766

1087/77-30 : 128 771

1087 1 102 848

1087-4 102 893-895
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Slats.—Con. I'ago
Sec. 1317/n-() 244

168

469

499

501

530

692-694

762

767
874

1-317HI-7 133-137
220

222

397

400

439
481

48.5-488
503

530
629

693
765
766

802-804

858-860
1317fn-8 530
1317m-9 220

2"?'->

530

1317m-12 364-366
1317m-12fl 364

■1317m-l3 361-366
528-531

770
812
813

131 9 403
452
453

808-810
844-847

859
861
862

132 0 769
770

1321a 708-710
770
847

1325rf 212
213

1325c 212
213

1338 438
570

133 9 221
1348 to 1358 343
1.348 265
1356 342

343

Slals.—Con. Page
S'jc. 1.3.56 349

136 2 446
136 3 367
1366/; 367

31)8
1379-18 .542
1379-31<7 543
1391 29

190
191

1398 191
1 107 647
1407a-5 263

647
1407a-6 631

632
647

1408 264
617

1408/71-10 227
HlOff 712

714
1410/1 713

714
1410/ 713

.  - - 711
1411 341

.525-527
.551

1416-3 613
1416-15 613
1416-16 613
1416-17 .54

613
- 781

1418s 10
1421e 40

114
1421/. .*..... 40
1421a 40
1421-7 72
1421-8 3

73
1435a Ill

470
471

143,5c lo 1435c-6 512
143.5c 60
M35</ 99
1435c 99
1435/ 184
1435/-35 280

282
413
411
419
728
729
764
829

1435/ 112
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Slals.—Con. Page
Sec. 1436n 612-645

1436/-12 lo 1436/-24 472
1436/-20 472

473

1438 396
145 9 60
1459n 60
146 0 104
146 2 105
146 3 104

105
381

1463m 105
146 4 104

105

U92a/> 224
1492afr-5 224
1492e-19 309

310

1494/-3m 761
782

1494-10/> 595
596

1494-71 lo 1494-77 225
1494-71 223

224

1494-72 223
224

149 9 601
1500 cl scq 24

73

1500 to 1505 910
1500..^. 125

126

465

601
602

1501 8
1502a et seq 911
1502a 910
1503 100
1512 54

215
644

669

820

151 3 300
301

1517 8
1519...^ 8

301
780

1520 301
404
405

152 2 301
152 3 750
152 4 8
1529a 116-118
1529a-l 116

117

Stats.—Con. Page
See. 1529a-2 116

1.529A 145
1.529c 146
1.529f/ 145

146

1529c 146
1.529/ 146
1.529/ 116
1533m 425

426

1.546 311
1.547 820
1548 217

469
531
539

510

677

1.548-2 273
1551 484

808

'  15.55 484
1.5.56 ....: 484.
1.5,56a 484
1.5.5 7 -• 540

673

1.5.59 597
1.561 163
1562 400
1565 2.30

563

564

915

1.565a 293
1565ft 294
I565rf 193

274
275
331

402

677
678
868
903

1570 824
826

1.574 271
1574c 524
1578 .566
1579 890
1581,.;. 890
1.582 891
1584 583
1591 82
1(536-47 to 1636-57 77-92

778

1636-47 77
78

362
635

636
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Stats.—Con. Page
See. 1636-18 479

519
698

1636-49 78
79
88

1636-49 449
1636-490 79

449

1636-19/) 79
209

1636-50 79
1636-52 79

81

203

1636-53 635
636

1636-54 80
778

1636-55 80
81

88

676

677

778
1636-56 80
1636-57 80
1636-203 418
1636-204 418
1636-209 166

174
176

1636-250 118
361

1658-15 679
1661 216
16660 307

308
1728a to 1728/ 140
17280 138

140

141
672

1728/1 138-141
1729-2 392
1747a 522

523

•  588
1747anj 588
1747A 829
1747-1.50 279
1753-21 664
1761 863-865
1764 27
17706 248-250

278
279
523
805
807
857

Slats.—Con. Page
Sec. 1771 r. 305

1772 94
98
99

254
255
806

841

851
852

856
177 3 95

96

806
842
843

177 4 844
1774a 94
1774n 93-96
1786 311
1786e-8 265

267
268

537
1795 32
1797-1 to 1797-36 .. 31
1797-1 to 1797-31 780
1797-8 779

780
1797-18 32

33
1797-.36 33
1797-62 el seq 726
1797-62 to 1797-67,...535-537
1797-62 to 1797-66 332

.797-63 11
1797-61 535

536
1797;;j-l to 1797/n-109.... 387
1797n?-74 387

-  1797/7J-77 387
1797m-79 to 1797m-86,... 387
1798a 31

33
1813 32
1896 842
1896m 852
1897 306
1897(/ 443
1900 505
1915m 282
192 6 168

169
314
513

1926m 513
192 7 132
1941-56 911
1943 61

62
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Stats.—Con. Page
Sec. 1943

1943/ 62
1946A- 572

573

1946/ 573
]946n 169

314

1946a: 505
19470 574

•  1950nj 1
2

1950n 1
2

1954 ; 316
19550..: ;. 506
1958 885
1960 504

505
1966-34 .* 834

836
■  1966-38 899
.  1967a 834

836

1976 : 442
1977 412

443

1978a to 1978c 310
311
516

1978a 406
1978ft 406

547

1979m 397
2014-5 913

914

2014-8 379
2014-11/ 298
2014-llm 297

298

2014-27 374
2021 746

748

2024-8 218
2024-10 218

219

2024-14 258
2024-44 746-748
2024-45 748
2024-46 •• 165
2021-50 559

560

2021-56 476
477

2024-57 476
477

2024-77i 654
655

2024-78/ 372
374
560

2029 914

Stats.—Con. Page
Sec. 2100ft 7o4

755

2253 23
2261a.. 744

745

2261m 744
745

232 9 458
233 0 227-229
2340 195
234 2 195
2343 195
234 4 195
2345 195
2394-3 ; .'. 419

420
422

2394-^ 420
2394-7 420
2394-41 to 2394-70 139

140

2394-70 139
141

2394-82 to 2394-95 272
2434a 116
2441 185

186

2464a 613
2464ft 613
2464m 613
2482 432
2533a 578
2544/ 575

578

2582a 520
2637 269
2753 318

.  2768, 318
2769 317

318
2926 107
2982 319
3207 523
3294 99
3315 871
3328 871
3628 325

.  3640 325
3643 325
3716a 147

317
318

3807 101
103

3962 459
3964 459

478

3979 758
4060 237
4224 140
4275 284
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Sec. 4275

Index
Page

4276

4398

440 9
4410
4415
4418
4423
4430
4441
452 3

452 4

4539

"4549

4549j?

4550

4552fl

4554

4560a-23.
4562</
4567/n

.4569...

4582...

4587c.

4587rf.
4588a.

4595
4595rf
4595(/u....

.. 286
287

.. 286
^ 287
.. 695
696

.. 906

.. 909

.. 28

.. 28

.. 376

.. 377

.. 67

.. 380
382

.. 381
382

.. 823
824

.. 354
355
396
450

561
562

625

626
661

743

745

783
.. 625
661

.. 742

743
. 779
780

. 354

355

. 573

.  50

.  49

50

. 576
577

. 228
229

. 465

532
533
872

873

. 558

.  142
639

. 393

. 393

. 394

Sec.
Slats.—Con. Page

•1595rfa 395
4600 170

307

656
657

lOOlrtfi 170
268

306-308
1601c 656

657
4603 112
4607 507
1608 632

644
4608/f 645
4630....: 140
4633 47

436
772

4635 743
838

4637n 203
4654 18

269
1717 772

773
4734 18

269
4734a 47

142-144
4734/ 47
4759 47
4762 47
4764 47
4772 47

163
4809 870
4843 ; 817

818
486 5 .-. 630
4866 6.30
4870. ir>
4877 820
4927 357
4944/1 142-144
4966 173
496 9 176

177
497 0 311
497 1 •. 39

168
203

286
321
467

803
497 2 268
4974 141
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Sunday closing. See Criminal Law.
Superintendent of public properly. Sec Public OfTtcers.
Superintendent stale historical society—not a public ofTicer and is

eiililled to traveling cx])cnses 598
Superintendent of state hospital. See Public Oflicers.
Supervising teachers. See Education.
Supervisor. See Counties.
Supervisor. Sec Public Oflicers.
Tax deed. See Taxation.

TAXATION
School district—remedy where indebtedness of joint district

levied entirely on one municipality 5'1
County Ircasurcr may not deduct 2% from inheritance taxes 57
Inheritance tax—proi)erly transferred within six years liable 101
Inheritance tax—charitable corporations of other slates liable 101
Lnherilance tax—transfer of lands outside of state not subject 101
Inheritance tax—how collected 101
Manner of adjustment between county, slate and town upon

recovery of income tax 128
Bonds may be taxed as persona! property 161
Mutual fire insurance company organized for insurance of eliurch

property not required to pay fire department lax 168
Personal properly lax—receipt for, proper credit on income lax.... 178
Apportionment of income lax from business conducted in dilTer-

cnt municipalities v 2'17
Personal property tax not a lien on personal properly 255
Property devised to university, located in another slate, subject

to inheritance tax of that state 291
Resolution levying tax for payment of principal and interest of

bonds may be couched in general terms 375
Boards of review in cities—time of meeting governed by sec.

925-1-10 412
Duty of county oilieers in mutter of issuing lax deed where

erroneous description ap[>ears in lax certificate 462
Personal projiorty ta.xes payable in taxing district where assessed;

income taxes payalne in one or more districts 508
Fire department tax—hamlet on Indian reservation, not .en

titled 513
County board cannot cancel lax ccrlilicatcs for irregularities not

going to groundwork of tax 715
Y. M. C. A. buildings exempt 716
Convent for residence of sisters teaching parochial school exempt 716
Columl)ian Hall and St. .loseiih's Hall, at Airpleton, exempt 716
Where town's petition for imi>rovcmont of highway is not allowed

amount sliould not be put on lax roll 893

Teachers. Sec Pul^lic Ollicers.
Teachers' agencies. See l-'.mployment agencies.
Teachers' retirement fund—law not apiilicable to Milwaukee county 238
Teachers' retirement fund—deduction should be made from extra pay

for consecutive Leaching 256
Tenclicrs' reliremenL fund—not available to person who had taught

25 years l)ut had abandoned |)rofession before law was jiassed 259
'I'erm of odlce—deputy's expires with that of principal 890
T(;xlbooks—wholesale prices lilod liy publishers or distributors must

be lowest wholesale prices at which sold in any stale 797
Textbooks—prices—publishers may change 881
Town chairman. See Pu]>lie Oflicers.
'I'own clerk. See Public Oflicers.
Town oflicers. See Public OlTicers.
Town treasurer. See Public Oflieers.
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Towns. See Municipal Corporations.
Trade-mark—foreign corporations not licensed to do business in this

state cannot file 522
Trade-mark—can be registered but once; such registration will pro

tect assignee or vendor as original owner 588
Transient merchants. See Peddlers.
'i'respass—unlawful to cut wire fences and enter adjoining fields be

cause of snow blockade (56
Truancy-—ofTicers proper parties to swear to complaints for viola

tions of law 2M
Truancy—county board may not charge fees and expenses of truant

officer to parents of truants 435
Truancy—mother's refusal to permit child to attend school no de

fence in prosecution of father for refusing to send child to
school 478

Truan(;y officers. See Public. OfTicers.
Trust companies—so-called concurrent mortgages not legal security

for deposit with state treasurer (ih-l
Trust funds, university—should be invested in securities described in

sec. 2100/; 754

TUBERCULOSIS SANATORIUM
Clothes for indigent patients furnished by town or county 3
Aliens may be committed at public expense 72

Tuition—rate prescribed by c.h. 517, L. 1915, does not apply to those
who entered university prior to Sept. 1, 1916 456

Tuition—towns liable for residents (501
Tuition—student liable for nonresident univcrsilv fee 900
Two-cent fare—whether railroad may charge more (lepcnds on earn

ings during previous calendar year 31

UndersherilT. See Public OfTicers. ^
UNIVERSITY /

>r. /Required to take out license to operate cafeteria 225
Property devised to, located in another state, subject to inherit

ance tax 291
Ch. 547, L. 1915, prescribing new rate of tuition, does not apply

to those who entered prior to Sej>t. 1, 1916 456
Trust funds should be invested in securities (lescribed in sec.

2100/) 7r,4
Tuition, nonresident—upon facts stated, student liable 900

Upholstery—nature of label required 10
Veterinarian—docs not establish place of business i)v making wecklv

trips so as to make it unlawful for another to practice within
ten miles 809

Village board. See Public Officers.
Village presidenl. .See Public Officers.
Villages. See Munici()al Corporations.
Voting machines—may be used if conslriK-led so as to vote presi

dential and official ballots separately and so as to permit
voter to split ticket ! 658

Voting machines—may not be. used at presidential elections unless so
conslructcd as to permit voter to vote for presidential elec
tors, the official oallot and referendum questions separ
ately 70.S, 739

Voting machines—cannot be used at 191(5 general election in Mil
waukee 752

Voting by mail—one desiring to vote by mail must appear before
county clerk and make application 591. 730, 737

Water works. See Public Utilities.
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WEICxHTS AND MEASURES
Recr—quantity inusl appear on boltles 170
City sealer—salary may be raised at any time : 216
Cori)orati()!i may be prosecuted under sec. ■1601a« 268

Wills—whether proceeds of insurance policy may be devised by will
discussed 488

WISCONSIN STATUTES
Publication of laws—error cured by republication 29
Distribution 60
Amendment with reference to requirements for articles of in

corporation docs not amend existing articles 131
Amendment and repeal 138
Sees. 435o and 496 directory; tuition claims may be filed after

July 1 896

Wisconsin veterans' home—not a state institution 116
Wisconsin veterans' home—insurance in state insurance fund 310, 360
Witness fees—conservations wardens not entitled 68
Witnesses—entitled to fees during time of detention in jail, but not

when at liberty on bail 237
Women—schedule on which may be employed 392

W014DS AND PHRASES
"Sunset" and "sunrise" defined 202
Fish a "wild animal" under fi sh and game laws 252
Veterinarian does not establish "place of business" by maldng

weekly trips to village 309
"Embossing"—stamping title of book on back does not con

stitute 319

WORKMEN'S COMPENSATION
Supervising teacher may be entitled to compensation from county

in case of injury 419
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