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Building and Loan Association—Mortgages—^No right to
sell or assign the mortgages it holds.
Under facts stated not safe for a second mortgagee to

purchase the first mortgage held by building and loan
association in order to strengthen his security.

Sections 2014s and 2014-15 construed.

Hon. a. E. Kuolt, January 2, 1915.
Commissioner of Banking.

I have your letter of the 19th ult., in which you submit
the following statement of facts:

"A, a building and loan association, holds a mortgage
on B's property. C holds a second mortgage. B simse-
quently goes into bankruptcy. C in order to make the
most out of his claim desires to buy the first mortgage held
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by A. The note given with B's mortgage is by section
2014s NONNEGOTIABLE and is so stamped."

You desire my opinion as to the position of "C," the
prospective purchaser, in event "C" buys "A's" mortgage.

In your letter you do not seem to question the authority
of the building and loan association to sell, transfer or
assign the mortgage it holds. Unless there are facts not
disclosed by your letter it is my opinion that a building
and loan association has no such right. While our statute
does not expressly prohibit such a sale, transfer or assign
ment of its mortgage securities and other property, I do
not find any express authority therefor except in case
of a dissolution when the directors may, by majority vote,
be authorized to do so. See sec. 2014-15.

In the state of Missouri, under a statute very similar to
ours, the court in a late case, that of Layion v. Hough, 169
Mo. App. 213, 152 S. W. 410, made the following decision,
and I quote from the syllabus as follows:

"Under Rev. St. 1909, sec. 3392, providing that for every
loan made by a building and loan association a 'nonnego-
tiable note' secured by a first mortgage on real estate shall
be given, accompanied by a transfer of the stock of the
member, notes executed by stockholders of a building and
loan association are not, while the association is a going
concern, assignable; the word 'nonnegotiable' meaning
'nonassignable'." (152 S. W. p. 410.)

In view of the law as stated. I would hold that it would
not be safe for "C" to purchase "A's" mortgage and thereby
hope to fojtify his second mortgage.

Foreign Corporations—Contracts—Loans—The trustees of
Hamline University of the State of Minnesota, being a
charitable association or corporation, may transact a
loan in Wisconsin and sue in our courts to enforce its rights
without complying with our foreign corporation law.
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Mr. E. F. Mearkle, January 2, 1915.

Treasurer of the Trustees

of Hamline University,

Minneapolis, Minnesota.

Under date of December 22nd you state that the trustees
of the Hamline University of Minnesota is a corporation
duly incorporated in the state of Minnesota; that it is
incorporated (for the purpose of further establishing,
maintaining and conducting an institution of learning for
the education of youth of both sexes). You enclose a
copy of the charter together with the amendments thereto.
It appears that the corporation tias a board of trustees
who nominate their own successors and the Minnesota
Conference of the M. E. Church elects the persons so
nominated as successors to the trustees whose terms of
office for any reason expire. The corporation has no
capital stock and is not conducted nor permitted to be
conducted for the purpose of profit but solely as an edu
cational institution. It has established the university
or college at Hamline in the city of St. Paul, Minnesota,
and its friends contributed to the corporation certain funds
to be used as an endowment, the inbome of which is to be
used solely for the benefit of the college. You state that
it has had offered to it some'real estate mortgages on property
in the state of Wisconsin but that you have not felt at
liberty to make such investment because of the require
ments of the statute of this state as to foreign corporations.
Y9U inquire whether this corporation is authorized to do
such business in the state of Wisconsin under our present
laws.

Subsec. 2, of sec. 1770b of the statutes of Wisconsin,
relating to foreign corporations, contains the following:

"No corporation, incorporated or organized otherwise
than iinder the laws of this state, except railroad corpora
tions, corporations or associations created solely for religious
or charitable purposes, insurance companies and fraternal
or beneficiary corporations, societies, orders and associations
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furnishing life or casualty insurance or indemnity upon
the mutual or assessment plan, shall transact business or
acquire, hold, or dispose of property in this state until such
corporation shall have caused to be filed in the office of the
secretary of slate a copy of its charter, articles of association
or incorporation and ail amendments thereto duly certified
by the secretary of state of the slate wherein the corpora
tion was organized."

You state in your letter that your corporation has not
complied with this statute nor with any other statute
relating to foreign corporations.. You will notice that the
above quoted statute expressly excepts from its operation
"corporations or associations created solely for religious
or charitable purposes."

I am of the opinion that your corporation is included in
this exception. In 5 A. and E. Ency. of Law (2nd ed.) 929,
the following rule is laid down:

"The support and promotion of education referred to in
the statute 43 Eliz. in the phrases 'schools of learning,'
'free schools,' 'scholars in universities,' 'education and pre
ferment of orphans,' form an extensive field of charitable
trusts.

"Trusts for this purpose are highly favored, and it has
been said that all gifts for the promotion of education are
charitable in a legal sense. This class includes trusts for
the education of children of a particular district or neigh
borhood, and the support of public or free schools, including
the erection of buildings, and the payment of teachers.

"The founding and support of private institutions of
learning, the endowment of professorships an'd scholar
ships, and the training of apprentices are also included."

Your institution is conducted for charitable purposes
and not for profit. It is practically an institution of the
Methodist Church and comes clearly within the exception
of our statute. We have no statute prohibiting such an
institution from transacting business in the state of Wis
consin at the present time. The question is: Without
such a statute can they transact business in this state?
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In 13 A. and E. Ency. of Law (2nd ed.) 838, the followT
ing rule is laid down:

"A foreign corporation may, on the principle of comity,
transact in the domestic state such business as its charter
authorizes, and may make and take any contracts in the
furtherance of such business, provided this is not in violation
of the laws and public policy of the domestic state. The
comity which forms the nasis of recognition of corporations
organized under the laws of another state is binding on the
courts as being part of the common law of the state."

Our court has recognized this principle. In Connecticut
Mutual Life Insurance Co. v. CrosSy 18 Wis. 109, before
the enactment of any law requiring foreign corporations
to be licensed in this state, the above principle was announced
by the supreme court of this state and the business trans
acted by a foreign corporation was held valid on the principle
of comity. The court said:

"Whether foreign corporations have capacity to contract
in this state and to sue in our courts, are questions which
require no discussion. The counsel for the appellant con
cedes, as we think, very properly, that they have such
capacity. Certainly no principle can be better settled
than that corporations created in one state may transact
such business as their charters authorize in another state,
provided the business so transacted be not inconsistent
with the laws or policy of that state, and contracts arising
out of such transactions, not otherwise unlawful, will be
enforced. The same is true of their capacity to sue and
appear in the courts of another state." (p. 111-2.)

There being no law in this state requiring a foreign
corporation organized for charitable purposes only to be
licensed in this state, and there being no law prohibiting
them from transacting business in this state, it is a policy
of this state to allow charitable corporations to transact
business in this state on the principle of comity. »

You are therefore advised that your corporation may
make loans in this state and they will be as valid in this
state as though they were made in the state of Minnesota,
and you will have the right to sue in the courts of this
state to enforce such contracts.
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Restaurants—Intoxicating Liquors—Sunday Closing—res
taurant in a saloon may be kept open on Sunday only for
the purpose of furnishing meals to the public.

Dr. C. a. Harper,, January 5, 1915.
State Health Officer.

Under date of December 31st you submit the following:

"We desire to know whether or not, in your opinion,
a saloon keeper holding a restaurant permit under chapter
648, laws 1913, can conduct his place of business on Sundays
as a restaurant under the definition of a restaurant given
in the law above referred to."

Sec. 1564, statutes, prohibits the sale of intoxicating
liquors on Sunday. It does not expressly provide that the
s^oon itself must be closed. Sec. 4595, statutes, pro
hibits any person from keeping open his shop, warehouse or
workhouse on Sunday, but it, excepts from its provisions
works of necessity and charity. The conducting of a
restaurant is certainly a work of necessity, and it has
generally been held that the furnishing of meals to the
public is not in violation of the Sunday laws. 37 Cyc. 553;
27 A. and E. Ency. of Law (2nd ed.) 400.

In a recent opinion by this department it was held that
a saloon which was open on Sunday for the purpose of
selling soft drinks or nonintoxicants was not in violation
of sec. 1564, statutes, but in violation of sec. 4595. To
have a saloon or building open for the purpose of conducting
the restaurant therein, only, when no intoxicating liquors
or soft drinks are sold therein to the public, is not in vio
lation of section 4595 as it comes within the exception
of said statute.

You are therefore advised that a restaurant in a saloon
may Be kept open for the purpose of furnishing meals to
the public on Sunday.

Public Officers—Secretary of State—Mortgages, Deeds,
etc.—Original and not certified copies of deeds, mortgages,
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etc., must be recorded in office of secretary of state under
sec. 1839.

Hon. John S. Donald, January 7, 1915.
Secretary of State.

In your letter of January 2nd you enclose a certified
copy of the "resignation of William H. Leupp, trustee,
under a refunding and extension mortgage sent to you by
the Milwaukee Electric Railway & Light Company, which
resignation is dated July 25, 1912. You ask to be advised
whether under sec. 1839 you are authorized to record these
copies of resignation or whether you should require the
originals from which to make your record.

Sec. 1839 provides as follows:

"Every conveyance or lease, deed of trust, mortgage or
satisfaction thereof made by any railroad corporation
of any franchises, real estate, fixtures or other real property,
in pursuance of law, shall be executed and acknowledged
in the manner in which conveyances of real estate by cor
porations are required to be by these statutes to entitle
the same to be recorded, and shall be recorded in the office'
of the secretary of state, who shall indorse thereon his
certificate thereof, specifying the day, hour and minute
of its reception and the volume and page where recorded,
which shafl be evidence of such facts. Every such record
of any such instrument shall, from the time of reception,
have the same effect as to any property in this state de
scribed therein as the record of any similar instrument in
the office of a register of deeds may have by law as to prop
erty in his county, and shall be notice of the* rights and
interest of the grantee, lessee or mortgagee by such instru
ment to the same extent as if it were recorded in each and
all of the several counties in which any property therein
described may be situated."

There is no authority given here to record any certified
copies of documents mentioned in said section 1839, and
I believe the original should be presented to your depart-
mient for record.' Had the legislature intended that a
certified copy could be recorded instead of the original,
it would have been an easy matter to have said so.
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You are, therefore, advised that the certified copy should
be returned and the original recorded by you instead.

Corporations—Public Ulililics—Articles of incorporalion
of street railway company may combine only those purposes
authorized by statute. .

Sees. 1862 and 1863 construed.

Hon. John S. Donald, January 7, 1915.
Secretary of State.

Under a recent date you submitted to this department
the proposed articles of incorporation of the Central Wis
consin Railway & Utilities Company for examination and
for an opinion as to whether the combination of purposes
therein provided for is permissible under the laws of this
state.

Said articles of incorporation state that the undersigned
have associated together for the purpose of forming a
corporation under chapter 86 of the Wisconsin statutes of

1898 and the acts amendatory and supplementary thereto,
and the business and purposes of the corporation are stated
to be as follows:

"(1) Building, maintaining, and using street railways
with rails of wood or iron in any city, village, or town, or to
extend from any point in one city, village, or town to, into,
or through any other city, village, or town, and for running
cars propelled by animals or other power for the carriage
of either passengers or freight.
"(2) Constructing, operating, maintaining, and extend

ing of a public utility for the purpose of manufacturing,
selling, furnishing and delivering to the public electricity,
gas and water, for heat, light, power and such other pur
poses as may hereafter be required.
"(3) Developing, constructing, operating, maintaining

and extending Water Power, including dams, buildings,
machinery and all necessary appurtenances."

Sec. 1862, statutes, contains the following:—

"Corporations for constructing, maintaining and opcrat-
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ing- street railways may be formed under chapter 86 and
shall have powers and be governed accordingly."

Sec. 1863, statutes, provides that:—

"Corporations may be formed and governed in like man
ner as is provided in.section 1862 for the purpose of building,
maintaining and using railways with rails of wood or iron
in any city, village or town, or to extend from any point
in one city, village or town to, into or through any other
city, village or town, and for running cars propelled 'by
animals or other power for the carriage of either passengers
or freight;" etc.

Sec. 1862 above quoted provides for the incorporation
of street railway companies and section 1863 above quoted
for the incorporation of what are commonly termed inter-
urban railway companies; that these are separate and
distinct corporations, the incorporation thereof being
separately provided for in our statutes and each possessing
peculiar powers is held in Milwaukee L. H. & T. Co. vs.
Milwaukee Northern R. Co., 132 Wis. 313, at pages 328 and
329 of the opinion.

These articles evidently intend to provide for the operation
of both a street and interurban railway. May a single
corporation be formed for this dual purpose?

Did I feel at liberty to consider this as an original question'
I should unhesitatingly rule in the negative. I find, how
ever, by reference to numerous articles of incorporation on
file in the office of the secretary of state, that it has been
quite customary for those organizing street railway com
panies to also incorporate therein the purposes recited in
section 1863 relating to interurban railway corporations.

As typical of this type of articles of incorporation I may
refer to those of the Milwaukee L. H. & T. Company, the
purposes of said corporation being stated in an amendment
to the original articles filed with the secretary of state
under date of June 24, 1902,.as follows:—
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"Purposes-^—^Purchasing or otherwise acquiring, construct
ing, equipping, leasing, maintaining and operating, by
electricity or other power, street railways for the transpor
tation of passengers, mail, express, merchandise and other
freight, m the city and county of Milwaukee, and elsewhere
in said state; and of purchasing or otherwise acquiring,

holding and operating real. and personal property,
rights, privileges, ordinances and franchises, and any enter
prises suitable for, or in furtherance of the business or pur
poses of the corporation; and for the purpose of acquiring
the real and personal property, rights, privileges, ordinances
and franchises of any individual or individuals, or of any
street railway companies, and electric power, light, or heat
companies, gas light companies, water companies and heat
ing companies, foreign or domestic, now or hereafter exist
ing, or of leasing the same or acquiring and holding the
shares, bonds or other securities of such street railway or
electric power, light or heat companies, gas light companies,
water companies and heating companies, or interests therein;
^ j. extending its railways to any points within any townadjoining said municipal corporation; and of building,
.maintaimng and using street railways in any village or
town or to ejctend from any point in one village or town to,
into or through any other village or town; and of manu
facturing, generating, storing, using; selling and leasing
electricity, gas and water, for powCr, light or heat or con
sumption or other purpose."

Concerning these articles of incorporation, the supreme
court in Milwaukee L. H. & T. Co. vs. Milwaukee Northern
R. Company, supra, at page 334, although apparently
assuming that the company was a street railway company,
(and such, I think, it is generally and popularly understood
to be) said:—

"The petitioner's articles state that its business, among
other things, is to construct and operate street railways
in the city pf Milwaukee and elsewhere in the state, and to
extend its lines into or through any village or town of the
state. This seems to constitute a sufficient compliance
with the requirement that the articles state the business
of the corporation, and we, therefore, hold that the peti
tioner has power to extend its lines and for that purpose
to condemn the property in question."

The property sought to be condemned was not "within
any town adjoining the municipality from which it derived
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its franchise," and as a street railway company it had no
power to extend its lines into that town, much less to con
demn land therefor. In order to extend its lines into the

town in question and to condemn land therefor, it was
necessary to invoke powers conferred upon interurban
railway companies, which the supreme court seemingly
held it possessed.

True, the question of whether one company might be
organized for the dual purpose of operating both a street
and interurban railway was not discussed in that case,
but the power so to do seems to me plainly to have been
assumed by the court.

It thus appears that for many years corporations have
been formed for this dual purpose. The statutory pro
visions, in a sense, have received a practical construction,
large investments have been made, and securities to the
extent of millions of dollars have' been issued against the
property of such companies, now held by the investing
public, a great proportion of which are in the hands of
innocent purchasers in every sense of the word. Should
the question be hereafter raised I feel that it would be
resolved in favor of the validity of such organizations, if
for no other reason, by force of the sentiment expressed
in the Milwaukee L. H. & T. Co. case, supra, at page 333,
in the following words:—

"We do not think, however, that the law has been so
construed, and we should hesitate to give a narrow con
struction to a statute which is not absolutely clear in its
terms at the risk of imperiling extensive interests which .
have grown up under a liberal or broad construction un
challenged for. years and honestly entertained. Nor do
we see any necessary evils or dangers resulting from the
broader construction."

In view of the foregoing consideration it is my opinion
that you should not refuse to file the articles of incorpo
ration because they provide for the operation of both
a street and interurban railway company.
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Referring now to the purposes mentioned in paragraphs
2 and 3 hereinbefore quoted, this department has con
sistently ruled that a street, railway company could not be
organized for any purposes other than those expressly
authorized by statute. See Biehnial Reports and Opinions
of the Attorney-General for 1908, p. 235; id. p. 260; id. for
1906, p.. 141.

The most generous ruling made by this department
upon that question was in an opinion rendered to yourself
under date of January 13, 1913, in which it was held that
gas as well as electric light plants for the furnishing of
light, heat, power, etc., might be operated in connection
with each other and in connection with electric railways.
Former rulings of this department had confined purposes,
properly coupled with the operation of a street railway
company, to that of conducting an electric plant for furnish
ing heat, light, power, etc. The ruling of January 13,
1913, was prompted by a consideration of chapter 612 of
the laws of 1911, which, it was thought, amounted to a
practical construction on the part of the legislature of
prior laws upon the subject.

Paragraph 2 of the articles under consideration provides
as follows:—

"(2) Constructing, operating, maintaining, and extend
ing of a public utility for the purpose of manufacturing,
selling, furnishing and delivering to the public electricity,
gas. and water, for heat, light, power and such other purposes
as may hereafter be required."

There is no statutory authority permitting a street rail
way company to operate a water company, and the articles
must be condemned for the reason that paragraph 2 above
quoted provides as one of the provisions of an incorporation
the furnishing and delivering of water to the public.

Paragraph 3 provides as follows:—

"(3) Developing, constructing, operating, maintaining
and extending Water Power, including dams, buildings,
machinery and all necessary appurtenances."
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It is probable that a street car Company may develop,
construct, operate and maintain a water power which
would include necessary dams in so far as it is incidental
to-the business of a street railway company or incidental
to the business of "manufacturing, creating or generating
electricity for power, light or heat, or any other
purpose," but I do not think it could operate a water
power plant unless it be incidental to the businesses above
mentioned.

The fact that the articles under consideration do not

limit the operation of water power plants to such purposes
as may be incidental to the purposes expressly authorized
by statute, is another reason why they cannot be approved.

Intoxicating Liquors—License—A saloon business dis
continued for six months is abandoned in contemplation
of section 1565d.

Edward S. Schmitz, January 7, 1915.
District Attorney,

Manitowoc, Wisconsin.
In your letter of Decehiber 2nd you asked for an opinion

concerning the right of the town board in a certain town
in your county to issue a license in a certain locality. An
opinion had been rendered to the district attorney under
date of November 9th under the statement of facts given
by him that it would be unlawful to issue a license to such
location. You gave additional facts and under the same
you desired to know whether they will make any difference
in the ruling given by this department.

After receiving your letter and statement of facts I sub
mitted them to the then district attorney of your county
and asked him to investigate the case and give me all the
facts concerning this particular location. He responded
with a letter under date of January 4th in which he stated
the facts as follows:
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"This saloon properly is located within the town of
Manitowoe Rapids, which has a number of saloons in excess
of the population limit; it was conducted for some years
by one Anton Schmitz, who did not appear to be making
a success of the business and during this time borrowed
money on mortgage security thereon; he died some time in
1912, after having conveyed his interest in said premises
by quit claim deed, to his wife, who conducted the saloon
business up to the 1st day of July, 1913, about which time
she conveyed her interest in such premises by quit claim
deed to one Charles Auclair, who applied for and procured
a license for the year beginning July, 1913, and ran the
business under such license until July, 1914. In June,
1914, and prior to the expiration of his license, he made
application for another year's license, filing same, together
with his bond, with the town clerk. He also about the
same time, made application for a license in the city of
Two Rivers in this county and filed same, together with
his bond therefor, and which latter license was issued to
him and under which he is now conducting a saloon at Two
Rivers. He neglected to accept a license for the premises
in the town of Manitowoe Rapids and never informed the
town Board one way or the other as to whether or not he
desired a license, and abandoned the premises on or about
the 1st day of July, 1914, which premises have since re
mained vacant.
"On the 11th day of August, 1914, those premises were

sold upon foreclosure sale and were bid in by the Schreihardt
Brewing Company of this city, one of the principal creditors,
who afterwards sought to obtain a license."

The facts arc substantially the same as those presented
by you with the exception that you state that the present
owner has leased the premises to a party who desires a
license, while Mr. Mealy, the then district attorney, stated
that the Schreihardt Brewing Company sought to obtain
the license. It appears that Charles Auclair, at the begin
ning of the license year, applied for a license in the city
of Two Rivers and received such license. He, of course,

could not have a valid license issued to him in two different

municipalities for the reason that it is necessary to be a
resident of the locality in which the license is issued.
Under the facts stated it seems to me that Charles Auclair

had abandoned the premises in question for saloon pur
poses prior to the time when they were sold to the present
owner. They have now been vacant since July 1st and
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although, under the facts as now given, the case is not as
strong as it was under the statement of facts as first given
by the former district attorney, still I believe the conclusion
arrived at in the former Opinion is the correct one and
that the case is ruled by Koch v. State, 157 Wis. 437, and
People ex ret. Bagley v. Hamilton, 25 N. Y. App. Div. 428.

You are therefore advised that no hquor license can
legally be granted to the place in question.

Public Officers^—Criminal Law—On change of venue in
examination before court commissioner to justice, latter
may not try case. Sees. 4739 and 4809 construed.

E. E. Brindley, January 7, 1915.
District Attorney,

Richland Center, Wis.

In your communication of the 6th inst. you state that
certain alleged offenders have been arrested before Hon.
W. S. McCorkle, county judge and court commissidner..
You say you suspect that the defendants will file affidavits
of prejudice, presumably under sec. 4809, statutes, and
that the next nearest magistrate in the city is a justice of
the peace. You ask whether in case the proceedings are
transferred to a justice of the peace the cases may be tried
and determined by the justice of the peace or whether"
he can simply continue the examination and bind the
defendants over to the circuit, court for trial.

The proceedings are instituted under chapter 195 of
the statutes entitled: "Of the arrest and examination
of offenders, commitment for trial and taking bail." By
virtue of sec. 4775, such proceedings may be instituted
before "the judges of the several courts of record in vacation
as well as term time, court commissioners and all justices
of the peace."

2—A. G.
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The purpose of the proceedings is to ascertain whether an
offense has been committed, whether there is probable
cause to believe the defendant guilty and to hold him for
trial. Such is the nature of the proceedings and the pur
pose for which they are instituted.

Is the nature and the purpose of the proceedings changed
because, forsooth, on a change of venue from a court com
missioner they are sent to a justice of the peace, who,
under certain circumstances, may hold a court to try the
offense charged against the defendant? It would seem
that such sudden transformation could be worked only
by some trick of judicial legerdemain, as it would have for
its support neither authority nor logic. These proceedings
are instituted merely for the purpose of holding an exami
nation preliminary to the trial of the defendant in the
circuit court and this is the purpose of the proceedings,
no matter before what magistrate they may eventually
come. I do not see that because they may come before
a justice of the peace it can be argued that he should proceed
to hear, try and determine the case because under some
circumstances he does have jurisdiction to try the offense
charged, any more than the circuit judge, who, under
certain circumstances, has authority to hold a court for
the trial of an offense charged, should do so.

I suppose those who contend that the justice should
proceed to hear, try and determine the case do io because it
is provided in sec. 4739 that justices of the peace shall
have power and jurisdiction throughout their respective
counties, among other things,

"To hold a courts subject to the provisions hereinafter
contained, to hear, try and determine all charges for offenses
arising within their respective counties the punishment
whereof does not exceed six, months' imprisonment in the
county jail or a fine of one hundred dollars, or both such
fine and imprisonment, except as otherwise provided."

It will be .noted that under the provision above quoted
the justice is authorized "to hold a court" for the trial of



Opinions of the Attorney-General 19

the offense, etc. As said by Pinney, J., in the case of
State vs. Sorenson, 84 Wis. 27, 31:—

"Proceedings for the arrest and examination of offenders
and commitment for trial, under ch. 195, R. S., are not,
technically or properly speaking, proceedings in any court.
They are proceedings beiore certain officers, known to the
law as magistrates, for the purpose of carrying out the
provisions of this chapter; and these are 'the judges of the
several courts of record, in vacation as well as in term time,
court Commissioners, and all justices of the peace,' who are
authorized to issue process to carry it into execution."

These proceedings then are not proceedings in any court,
no more so when held before a justice of the peace than
when held before a circuit judge. Neither the circuit
judge nor the justice of the peace acts as a court in the
conduct of these proceedings. Either acts simply as a
magistrate and the power of either is limited by the pro
visions of chapter 195 under which the proceedings were
instituted. As was said in Kerry vs. State, 17 Tex. Court
of App. Rep., 178:—

"A justice of the peace is a 'magistrate' * » ♦ when
a justice sits for the purpose of inquiring into a criminal
accusation against any person, he sits not as a justice of
the peace but as a magistrate, and the court which he then
holds is not a justice's but 'an examining court.' * * *
When holding such a court, his functions as a magistrate
are the same as those of the judges of the county, district,
supreme, or court of appeals, when they sit as magistrates
to hold an examining trial. The same rules govern each."
(p. 181.)

This distinction should be kept in mind. The powers
of a justice while sitting as a magistrate are limited to
powers conferred upon magistrates generally. His powers
while sitting as a magistrate do not include the powers
vested in him while sitting as a court any more than it
does in the case of a circuit judge, and, as these proceedings
are brought under chapter 195, his powers are limited by
the provisions of that chapter relating to the powers of
magistrates in general.
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That the justice is not to try the case is clearly impUed
in the language of section 4809, which provides that upon
the taking of a change of venue—

"Said justice of other magistrate shall transmit all the
papers in the case to the nearest justice or other magistrate
qualified by law to conduct the examination, who shall
proceed with the examination in the same manner as though
said defendant had first been brought before him."

By the words underscored above, the statute commands
him to "proceed with the examination." He is not to pro
ceed to hear, try and determine the case, but he is to pro
ceed with the examination. This means the same exami

nation that might be conducted by any other magistrate
to whom the action might have been transferred.

In my opinion a justice of the peace to whom an exami
nation of this kind is transferred acquires no authority
or jurisdiction to hear, try and determine the offense and
if he does so he is guilty of a usurpation of power and could
be prosecuted under sec. 4549, statutes, for exercising
powers not conferred Upon by him by law, and in addition
would be liable to the defendant for false imprisonment,
especially in case of conviction.

Intoxicating Liquors—Physician—Veterinarian—^The term
"practicing physician" used in sec. 1548a does not include
a veterinarian and no liquor can be sold on his prescription.

Dr. 0. H, Eliason, January 8, 1915.
State Veterinarian.

In your communication of the 6th inst. you submit
the following question:

"Can a pharmacist legally fill a prescription for alcohol
and liquor written by a registered veterinarian for veteri
nary use, under the same regulations as those of a physician,
namely, under sec. 1548a, or any other statute which you
may find bearing upon this subject?"
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Under sec. 1548a it is provided that if a pharmacist
cannot secure a permit to sell intoxicating liquors he may,
if he is a registered pharmacist, nevertheless sell such
liquors for medicinal purposes on the written prescription
for each sale of a practicing physician. Our statute pro
vides for the licensing of physicians and we have separate
statutes for the licensing of veterinarians. The word
"physician" is not broad enough to include within it a
veterinarian. I have not been able to find any authorities
to the effect that the word "physician" is broad enough
to include a veterinarian. In the case of State v. McMinn,
118 N. C. 1259, it was held that a dentist or dental surgeon
is not a physician within the meaning of section 1117 of
the code of that state, and hence that a prescription for
liquor for the tooth ache does not justify one in selling
liquor on Sunday on such prescription. The court said:

"The court instructed the jury that a prescription from
a dental surgeon was not 'a prescription from a physician'
which would protect one who sold intoxicating liquor on
Sunday. Code, Sec. 1117. *A physician is one authorized
to prescribe remedies for and treat diseases; a doctor of
medicine.' Webster's Diet. To the same purport are the
'Century' and the 'Standard' dictionaries. A dentist or
dental surgeon is one who performs manual or mechanical
operations to preserve teeth, to cleanse, extract, insert or
repair them. The statutes of this State recognize that
dentists are not included in the term 'physician,' the latter
being regulated by The Code, Sees. 3121-3134, with the
amendatory Acts of. 1885, Chs. 117 and 261, and Acts
1889, Ch. 181, while dentists are governed by The Code,
Sees. 3148-3156, and the amendatory Acts of 1887, Ch.
178, and 1891, Ch. 251." (p. 1261.)

The same reasoning will apply to a veterinarian as was
applied by the court in the above case to dentists or dental
surgeons. We have in this state special statutes authorizing
the licensing of veterinarians. We have other sections
of the statutes which authorize the licensing of physicians.
When the law makers used the word "physician" in section
1548a it must be presumed that they used the word with
the same significance that it is used in other sections of
the statutes.
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Your question must, therefore, be answered in the nega
tive, as I am of the opinion that the word "physician" as
used in section 1548a is not broad enough to include a
veterinarian.

Public Officers—County Board—Indigent^ etc.—k county
board has not the right to purchase 200 acres of land under
sec. 1518 for maintaining the county poor.

J. C. Davis, January 8, 1915.
District Attorney,

Hayward, Wis.
In your letter of January 6th you state that the county

board of your county proposes to purchase some two hun
dred acres of land for a poor farm in accordance with sec.
1518, statutes, for the keeping and maintaining of the
county poor; • that the distinction between county poor
and town poor never has been abolished by resolution
in your county in accordance with sec. 1519, statutes.
The reason, as shown by the resolution, is to make the poor
farm nearly self-sustaining. You call my attention to
sec. 1523, statutes, and you inquire whether the action
of the county board in purchasing said two hundred acres
of wild lands could be sustained under the provisions of
sec. 1518, statutes.

Said sec. 1518 provides as follows:

"The county board of any county wherein the distinction
between town and county poor shall exist may purchase
or hire suitable lands and buildings at and upon which the
poor supported by the county may be kept and maintained;
and the county board may appoint an agent to take charge
of such poor and of such lands and buildings, and perform
such other duties relating to the care and maintenance of
such poor ..as may be imposed upon him by said board."

Sec. 1523 provides:

"The county board of any county which shall have
abolished the distinction between county poor and town
poor may, at any annual meeting or special meeting called
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for. that purpose, levy a tax not exceeding two mills on the
dollar in any year for the purpose of purchasing or hiring
a suitable farm and dwelling and the necessary stock and
implements for the management of the same, to which
farm the poor in such county may be removed."

Said sec. 1518 was first enacted in section 1 of ch. 160,
laws of 1860. At that time the provisions of sec. 1523
were already contained in sec.- 38, ch. 34, laws of 1858.
Had the legislature intended to give the county board
of a county wherein the distinction between town and
county poor shall exist the same powers as are given to
county boards under sec. 1523 in counties which shall
have abolished the distinction between town and county
poor, it would have been an easy matter to have given the
powers enumerated in sec. 1523 to the county boards of
every county. Under sec. 1513 the county board to which
the section is applicable is authorized to purchase or hire
suitable lands and buildings at and upon which the poor
supported by the county may be kept and maintained.
The county board has not the right to purchase a farm and
conduct the same under sec. 1518. They are only author
ized to purchase suitable lands and buildings. Two hundred
acres is more than the county needs for such purpose, and
I believe the county board will exceed its authority if it
attempts to purchase so much for such purpose. A suitable
amount of land will certainly be much less than two hundred
acres.

You are, therefore, advised that it is my opinion that
the county board will exceed its authority if it purchases
the two hundred acres in question for the purpose of keeping
and maintaining the poor of the county.

Criminal Law—Counties—Workhouses—County Jails—
Under sec. 697c, statutes, sentences for the offenses therein
referred to may be either to the county workhouse or to the
county jail, in the discretion of the court. Under sec.
697k, statutes, if such sentence is to the county jail, it is
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to be executed at the workhouse. There is no conflict
between the two sections.

Louis J. Fellenz, January 12, 1915.
District Attorney,

Fond du Lac, Wisconsin.
In your letter of the 9th you refer to the telephone

conversation had with this department on the 8th, relative
to the interpretation of sections 697c and 697k, Wis. stats.
In that conversation you were told that, in my opinion,
there was no conflict between the two sections; that sec.
697c provides that in any county in which there is a work
house male persons over sixteen years of age convicted of
any offense of which a justice of the peace, under the general
law, has jurisdiction to hear, try and determine, or any
person convicted in any court of any felony where a jail
sentence is imposed by the court, may be sentenced either
to such workhouse or to the county jail in the discretion
of the court, and that, under sec. 697k, all sentences to the
county jail, in counties having a workhouse, shall be executed
at such workhouse.

You say you think you fully understand the distinction,
but as conditions exist in your county you think it would
work out to be a burden rather than of assistance.

You then continue:

"From the distinction given me, I cannot see where the
ultimate effect would be any different. The first section
mentioned gives discretionary power to the magistrate in
comniitments, while the following section referred to nulli
fies that discretion by directing that all sentences must be
executed at the workhouse. That effect would place an
extra burden and expense upon the sheriff of the county,
for in our case the workhouse is maintained at a distance
of two miles from the jail and Would call upon him to trans
fer all persons committed to the jail immediately to the
workhouse to work out their sentenqes. The result then
would be just the same as though all of those commitments
had been made directly to the workhouse and would instead
of facilitating, matters, reach the same result in a round
about way.
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"It seems apparent to me that the Legislature in amending
section 697c evidently overlooked an amendment to 697k,
so that that section would conform with the former, rather
than conflict with it or nullify the provisions thereof."

You will note .that subsec. 2 of sec. 697c further provides
that in any county having no workhouse such sentence
shall be to the county jail at hard labor. The evident
intent of the legislature was that prisoners in the county
jail, or those, if their offenses had been committed in the
past, would have been sentenced to the county jail, shall
not be maintained in idleness, but shall be required to
perform labor, and that those dependent upon them shall
receive the benefit of such labor. The conditions are there

fore substantially the same, whether the commitment be
to the workhouse or to the county jail. I do not see that
there is any conflict between the two sections, or that
either nullifies the other. The court still has the dis

cretion as to the form of the sentence, although in any
event, if there be a workhouse in the county, it shall be
executed at such workhouse. If there be any incongruity
in such provisions, it is a question for the legislature to
settle, and not one for this office or the courts.

Criminal Law—False Pretenses—Confidence Game—Banks
and Banking—Sunday—^Where accused purchased horses
on Sunday giving in payment a check on a bank in which
he had no funds, he is guilty of each of the following offenses:
Giving a check upon a bank with intent to defraud, sec.
4438a; Confidence game, sec. 4568m; Obtaining property
by false pretenses, sec. 4423.
The fact that the transaction took place on Sunday,

rendering the contract void, is no defense.

Adolph p. Lehner, January 12, 1915.
District Attorney,

Oconto Falls, Wis.
In your letter of the 4th you ask my advice upon the

following statement of facts:
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"Love and Jones are western horse dealers. They had
a herd of horses for sale in Geonto County, last summer.
On a Thursday the defendant called on them at Suring.
He looked at their horses and bought four horses for three
hundred dollars. He did not have the funds to pay for
them and it was agreed between the parties that Love and
Jones would keep the horses for the defendant and that
defendant would get them on the following Saturday or
Sunday. Defendant said that he was a real estate man
and was busy and had to leave that night for Oshkosh
where he was going to close a farm deal and that from there
he would go to Appleton where he was going to close a
deal on a house. That he would have considerable money
deposited in the bank on Saturday. Love and Jones in
formed defendant that they would move their horses to
Gillett in the meantime, whereupon defendant replied
that it was as handy for him to go to Gillett as to Suring.
"On Sunday defendant went to Gillett and took the four

horses and gave his check for $300.00, on a bank, which
check was dated on Saturday by request of Love and Jones.
The check was protested for lack of funds.
"On Monday Love and Jones, having learned that check

was no good, went to defendant and asked him to make
check good or let them have the horses. Defendant refused
and said 'The Miles City Horse Sales Company beat me
out of $500.00 a couple of years ago and here's a good
chance to get even. Now you fellows go and see where
you can get your money.' He refused to make the check
good at any time. When asked where the horses were he
replied, T sold them yesterday.' (Sunday—same day they
were delivered to him.)
"On Monday he also stated on being asked where he

got his black eyes, replied: T put one over on some fellows
and they got sore about it.' When asked how he put one
over he replied, 'Don't you know a check issued on Sunday
is absolutely void? I refer you to Revised Statutes Section
4596.'
"What crime is he guilty of?
"1. Issuing check on bank without funds.
"2. Confidence game.
"3. Larceny by trick (R. S. sec. 4568m).
"4. Gross fraud. (R. S. sec. 4430.)
"5." Obtaining property under false pretenses."

For the purposes of this inquiry I shall assume that your
statement as to the purchase of the horses is to be taken
as meaning that the terms of the sale were agreed upon on
Thursday, but that the understanding was that title was



Opinions of the Attorney-General 27

not to pass until the horses were paid for; that possession
and title were parted with on the faith that the accused
had funds in the bank sufTicient to pay the check. If,
in fact, title passed on Thursday, and the keeping of the
horses was merely a matter of accommodation the accused
being trusted for the purchase price, then no offense was
committed.

I shall first consider what offense the accused would have

been guilty of if the transaction had occurred on a secular
day.

Sec. 4438a, statutes, makes the giving of a check upon a
bank, with intent to defraud, etc., a criminal offense. It
would seem as if this statute would be clearly applicable,
if the transaction had occurred on a secular day.

Sec. 4568m, statutes, provides:

"Every person who shall obtain, or attempt to obtain,
from any other person or persons, any money or property,
by means or by use of any false or bogus checks, or by any
other means, instrument or device, commonly called the
confidence game, shall be punished," etc.

So far as I am aware our court has never passed upon
this section. However, several states have similar pro
visions, and our law is a literal copy of the Illinois statute.
The supreme court of that state has said:

"We think it clear, where a party has by a course of
conduct led his victim to repose confidence in him with a
view to take advantage of such confidence and to obtain
the money or property of his victim by a betrayal of such
confidence, and advantage is taken of the confidence reposed
by the victim in the swindler, and the swindler obtains,
by reason of the betrayal of such confidence, the money or
property of his victim, the statute has been, violated."
Hughes v. People, 223 111. 417, 421. ,

In another case the same court said:

"Any scheme whereby a swindler wins the confidence
of his victim and swindles him out of his money by taking
advantage of such confidence is a confidence game."
People V. Poindexier, 243 111. 68, 74; 90 N. E. 261, 264.



28 Opinions of the Attorney-General

And again:

"The fact that the transaction was made to assume the
form of a legitimate contract is not material, if, in fact,
it was a swindling operation." People v. Depew, 237 111.
574, 579; 86 N. E. 1090, 1092.

"The confidence game is most frequently practiced by
the use of cards, dice or other means, instrument or device,
in which game the victim gets nothing, but is simply swindled
out of his money." DuBois v. People^ 200 111. 157, 161;
65 N. E: 658, 659; 93 Am. St. Rep. 183, 186.

If parties are on an equal footing the statute does not
apply. There must be some false statement of an existing
fact, or some other false or deceitful means employed for
the purpose of obtaining the confidence of the victim, and
he must repose such confidence in the accused to con
stitute the offense. People v, Turpin, 233 111. 452, 84 N. E.
679, 17 L. R. A. (N. S.) 276.

It is an offense closely akin to false pretenses, but per
haps not requiring quite the same degree of misrepresenta
tion. It would seem to me that under the facts stated by
you, if the transaction had not occurred on Sunday, a con
viction could be secured under this section.

You speak of larceny by trick, but I have not found any
section of our statutes defining such an offense.

Sec. 4430, statutes, provides:

"Any person who shall be convicted of any gross fraud
or cheat at common law shall be punished * *," etc.
"A cheat at the common law is a fraud accomplished

through the instrunaentality of some false symbol or token,
of a nature against which common prudence cannot guard,
to the injury of one in some pecuniary interest." 2 Bishop
on Criminal Law (7th ed.), sec. 143.
"A cheat at common law is the fraudulent obtaining of

another's property by means of some false symbol or token,
and possibly by illegal practices, which affect or may affect
the public, and against which common prudence cannot
guard." (^lark's Criminal Law, 276.
"A man's mere words are neither symbols nor tokens.

Therefore a naked lie is not alone such a false symbol or
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token as comes within the law?" 2 Bishop on Criminal
Law (7th ed.), sec. 145.

"Mere lies and false representations are not sufficient."
Clark's Criminal Law, 277.

"Again, if a man fraudulently effects a purchase, by
drawing and delivering in payment his check on a bank
in which he keeps no account, he thus merely puts his false
representation in writing, the check is no token, and he is
not indictable at the common law^" 2 Bishop on Criminal
Law (7th ed.), sec. 147.

In my opinion the facts stated by you are not sufficient to
show an offense under this section.

Sec. 4423, statutes, provides a punishment for obtaining
money or property by false pretenses.

It has been held many times that the pretenses must be
of an existing fact, and not be mere promises as to future
events. I do not deem it necessary to cite the authorities on
this point. Clearly, then, what was stated on Thursday as
to the deposits that would be made by Saturday did not
amount to a false pretense. On the other hand, if what the
accused said as to the nature of his business was false, and
Love and Jones relied upon it as true and made the sale of
the horses upon the faith of such statement, it might well
constitute a false pretense.

According to your statement, no false pretenses were made
on Sunday, unless the mere fact of giving the check was a
representation that he had sufficient funds in the bank on
which the check was drawn to meet it. I have not found any.
decision of our court upon that precise question. The
decisions of other courts are not uniform. The Supreme
Court of Iowa has said:

"The weight of authority and reason is to the effect that
the mere making of a check and deUvering it to another
to induce the other to deliver property or money to the
maker is an assertion and pretense that the drawer has,
at the time, money or credit in the bank on which the check
is drawn, and that the check will be paid by the bank upon
presentation." State u. Foxton (Iowa) 147 N. W. 347, 349.
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I am inclined to think our court would hold the same, but
of course that cannot be known for certain until a case

involving the point is brought before them.

This brings us to a consideration of the question of whether
the fact that the transaction in which the offense is involved

occurred on Sunday is a defense.

Sec. 4595, statutes, makes the doing of business on Sunday
a misdemeanor. It seems clear to me that this transaction

was doing business. Our court has frequently held that no
recovery can be had in a civil action based upon the doing of
business on Sunday. See citations under this section in the
new volume of Wisconsin Annotations.

Our court long ago had before it the question of whether
money obtained by false pretenses, the purpose of the
transaction being criminal, would constitute an offense.
The following from the decision shows the essential facts:

"The two sums of twenty dollars and twenty-five dollars,
paid through the express company. Were obtained from
Burke on the false pretense that the boxes received by him
contained counterfeit money. Had he obtained what he
expected, he intended to use it in a criminal manner. The
false pretenses, therefore, prevented him from committing
such crime.

"In the case of the fifty dollars paid to the defendant
Carnahan, Burke supposed he was bribing Carnahan with
that money to commit a crime; and had this supposition
been .true. Burke would have been particeps criminis there
in. * *
"Hence all the money obtained from Burke was paid

by him in the furtherance of criminal motives and inten
tions on his part."

The court, following the leading case of McCord v. People,
46 N. Y. 470, held that no offense had been committed.
State V. Crowley, 41 Wis. 271, 281.

Ill New York they have consistently followed the earlier
case in a number of decisions of which we cite only two.
People V. Tompkins, 79 N. E. 326; 186 N. Y. 4:13; People v.
Livingstone, 62 N. Y. S. 9.
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And in Georgia the rule has been applied where the
victim was led to believe she was getting counterfeit money.
Foster v. State, 68 S. E. 739, 8 Ga. App. 119.

The great weight of authority, however, is the other way.
Horton v. State, .{0.) 96 N. E. 797; Cunningham v. State, 38
Atl. 847; 61 N. J. Law 67; Gilmore v. People, 87 111. App. 128;
People V. Watson, 42 N. W. 1005, 75 Mich. 582; Common
wealth V. O'Brien, 52 N. E. 77, 172 Mass. 248; Loiiell v. State,
86 S. W. 758, 48 Tex. Or. 85; State v. Wilson, 75 N. W. 715,
72 Minn. 522.

Thus, in a prosecution for conspiracy to defraud, the
Michigan court, inter alia, said:

"The argument of respondents' counsel is that the evi
dence shows that the complaining witness in the transaction
in which it is alleged it was attempted to defraud him was
himself engaged in an illegal transaction by attempting to
obtain |5,000 which he supposed he had won by lottery
gambling. Hence the public are not interested, and he
has no right to appeal to the criminal law for protection,
and courts will not interfere to protect those who, for un
worthy or illegal purposes, part with their money. To
adopt this position would give free license to villains and
sharpers to prey upjon those who have become credulous
through the infirmities of age, or who are unwary from the
inexperience of youth, as well as a large class who are weak-
minded by nature,—the very classes of the community
whom it is the policy of the law to protect. * * We
have no hesitation in saying that public policy requires
that courts should lend active aid in punishing persons
who conspire to obtain money or other valuable thing by
means of false pretenses, with intent to cheat or defraud,
and in no case should crime be effectually interposed as a
shield for crime." People v. Watson, 42 N. W. 1005, 1006;
75 Mich. 582, 585.

And the Massachusetts court said:

"We think this end (to deter people from swindling) is
more effectually reached if we do not read into the absolute
words of the statute * * an implied exception which
allows a knave to cheat any one out of his money if the knave
can succeed in persuading his victim into a scheme which
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has any technical element of illegality on the victim's side.
The question of allowing the latter a personal remedy is
essentially different." Commonwealth v. O'Brien, 52 N. B.
77, 79; 172 Mass. 248, 253.

: And in Delaware it was held that the fact that a contract

of bailment was void because made on Sunday was no
defense to a prosecution for embezzlement as bailee. State
V. Sienkiewiez, 55 Atl. 346, 4 Pennewill (Del.) 59.

That our court was not altogether satisfied with the rule
it adopted appears from its language in the case cited:

"After much investigation and deliberation, we have
reached the conclusion that the rule of the New York cases
is supported by the better reasons, as well as by the weight
of authority, and that it is our duty to adopt it. We do so
with hesitation, because able judges and courts have held
a different rule; and with reluctance, because the acts of
the defendants (or some of them), as disclosed by the evi
dence, were outrageous and indefensible, and the perpe
trators richly merit punishment. But it is far better that
they should escape punishment under this information,
than that sound legal rules should be disregarded to meet
the supposed exigencies of a particular case." State v.
Crowley, 41 Wis. 271, 284.

And in Georgia the court was unwilling to follow the New
York rule to its logical conclusion. It said:

"Can the defendant be convicted of cheating and swind
ling because he falsely represented to the prosecutrix that
the existing conditions were such that, if she would go to
certain expense, she could buy a certain amount of counter
feit money? * * * The question must be answered in
the negative. If the representation had proved true, she
would have been in a worse fix than she was when it proved
untrue. The very possession of the counterfeit money
would have made her a feldn. As it was, when she did not
get it, she was simply left as a foolish woman with less
money and more experience; and, in legal contemplation at
least, even this is better than being a felon.
"We are not to be understood as holding that cheating

and swindling can not be predicated of an unlawful trans
action. There are many transactions for which the state
can prosecute where the parties, by reason of the unclean-
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ness of their hands, would not be allowed to maintain a
civil action. Thus, although the sale of liquor is a crime
in this statej yet if the keeper of a 'blind tiger' should repre
sent to a prospective purchaser that the contents of a bottle
was corn whiskey, and should sell it as such, receiving
therefor the purchaser's money, when in fact the bottle
contained water only, he could be held for cheating and
swindling. Or, if in a similar case the prospective purchaser
should palm olf on the keeper of a 'blind tiger,' in the night
time, a worthless slip of paper as a dollar bill, and receive
in exchange therefor a quart of whiskey, the person so
deceiving the peller of the liquor could be convicted of
cheating and swindling. However, it must be noticed in
each of these illustrations that the person deceived parts
with something of value. It is true that in this state liquor
can not be said to have any market value in the full sense
of the words; yet it is a thing of value. * * * But in
no sense is counterfeit money a thing,of value. The very
possession" of it is criming. It is a violation of law to make
it, to own it, or use it. It is utterly without value. Sup
pose that the defendant had said to the prosecutrix, 'Your
sworn enemy is in Jacksonville; if you will go there with me
and pay me $100, I will show that enemy to you that you
may poison him.' Suppose the defendant's statement
were a lie, could the transaction be treated as cheating and
swindling? The privilege of poisoning one's enemy is not
a thing of value." Foster v. State (Ga.X 68 S. E. 739, 741;
8 Ga. App. 119, 122.

And in New York the court now follows that rule only
because of the earlier decisions. Thus in People v. Tompkins,
79 N. E. 326, 186 N. Y. 413, inter alia the court said:

"Although it may be admitted that this rule, which exists
only in New York and Wisconsin, is at variance with what
now appears to be the more reasonable view adopted in at
least 12 of our sister states, and although it may be conceded
to be too narrow for the practical administration of criminal
justice as applied to modern conditions, we are admonished
that the remedy is not with the courts, but in the Legis
lature." (79 N. E. 327.)

And in a later case, the charge was obtaining a loan by
false pretenses, and the defense was that the transaction
was void for usury.

The Supreme Court, Appellate Div., quoted from the
leading case of McCord v. People, 46 N. Y. 470, and said:
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"It is quite apparent that the principle there established
has no application to the case at bar. The representations
were not made and the money paid by the complainant
for the purpose of or an inducement to violate the law.
The defendant endeavored to obtain a loan of money from
the complainant, and made representations as to the secur
ity that he offered to obtain the loan, and relyinq upon
such representations, which were false and fraudulent, the
plaintiff gave defendant the money. The fact that the
loan was void because the complainant exacted a sum of
money in excess of the legal rate of interest was no defense
to a charge that the money was obtained by the defendant
by false representations. The crime consists in obtaining
the money in a manner which the statute makes larceny.
Whether the person from whom the money was obtained
could or could not have recovered it back is entirely im
material." People V. Roller, 101 N. Y. S. 518, 520, Affirmed
80 N. E. 1116, 187 N. Y. 572.

Under the facts as you state them the only offense of which
Love and Jones were guilty was that of' doing business on
Sunday. The check was not given them as an inducement
to violate the law, nor were the horses sold or delivered to
the accused for any such purpose. But for accommodating
the accused, by holding the horses for him until Sunday, they
would have committed no offense. Had exactly the same
transaction taken place on any other day of the week there
would have been no violation of the law on their part. Their
offense is one malum prohibilum rather than malum in se.
They are punished by their contract being rendered void, and
their inability to recover from the accused the agreed price
of the horses. They may also be punished under section
4595, statutes. It seems to me that it is unreasonable to
extend the rule above referred to to a case of this kind. In

my opinion the accused should be prosecuted. Of course the'
court may follow the Crowley case, but in my opinion it
ought not to, and I very seriously doubt its doing so. In
any event I should prefer putting the responsibility for
allowing the perpetrator of any such palpably fraudulent
scheme to go free upon the court than to take it myself, if I
were the prosecuting attorney.
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Public Officers—Bridges and Highways—county com-
missiorier of highways, upon his first election, if the county
board does not fix his salary, is entitled to a salary of $600
per annum, under sec. 1317m-6, subsec. 3.

T. P. Abel, January 12, 1915.
District Attorney^

Sparta, Wisconsin.

In your letter of the 9th you say that at the January, 1915,
session of-the Monroe County Board "A" was elected high
way commissioner; that he has never been the highway com
missioner of that county before; that the amount of money
to be expended for highways under state aid for the year
1915 is approximately $38,000; that there were no steps
-taken by the county board fixing the salary of the newly
elected highway commissioner. You refer to section 1317m-
6, statutes, particularly subsecs. 2 and 3, and ask me to
advise you what salary the newly elected county highway
commissioner will be entitled to.

Subsec. 2 of sec. 1317m-6 provides for the appointment of
county highway commissioners from- lists certified by the
state highway commission, after examination of the candi
dates. Subsec. 3, paragraph (a) provides:

"Upon his first election, the county highway commis
sioner shall serve until the first Monday in January of the
second year succeeding the year of his election. The county
board shall fix his salary at not less than six hundred dollars
per annum, make arrangements as to his bond, and delegate
such powers and authority to him as shall enable him to
carry out the provisions of sections 1317m-l to 1317m-15,
inclusive, of the statutes."

Paragraph (b) of the same subsection relates to the salary
of county highway commissioners upon their reelection, and
is, therefore, not applicable to the situation you have.
I have passed upon this question before and have held that

the county highway commissioner is entitled to the minimum
salary provided by statute, where the county board fails to
act. That would make the salary of the county highway
commissioner of Monroe county, this being his first election,



36 Opinions of the Attorney-General

six hundred dollars. This decision was based upon the case
of 0*Herrin v. Milwaukee County, 67 Wis. 142.

Public Officers—Contracts—Counties—Banks—^Bank hav
ing stockholder who is county officer ineligible for county
depository. Sec. 4549 construed.

0. H. Brummer, January 12, 1914.
District Attorney,

Kewaunee, Wisconsin.
In your communication of the 7th inst. you refer to a

number of banks in your county and ask whether under the
circumstances specified with reference to each particular
bank it can become a county depository.
While the circumstances differ somewhat with respect to

each bank, the abstract question presented in each instance
is whether a bank having among its stockholders persons
who are county officers or members of the county board may
be designated as a county depository.
I will consider this abstract question. Section 4549 of the

statutes provides, among other things, that—

"Any officer, agent or clerk. * * * of any county
*  * * or in the employment thereof * * ♦ who
shall have, reserve or acquire any pecuniary interest, directly
or indirectly, present or prospective, absolute or conditional,
in ,any way or manner, in any purchase or sale of any per
sonal or real property or thing in action or in any contract,
proposal or bid iri relation to the same, or in relation to any
public service, or in any tax sale, tax title, bill of sale, deed,
mortgage, certificate, account, order, warrant or receipt
made by, to or with him in his official capacity, or employ
ment, or in any public or official service, * » * shall be
punished by imprisonment in the county jail not more than
live years or by fine not exceeding five hundred dollars."

Contracts made in violation of this section are held to be
absolutely void. Land, Log & Lumber Co. vs. Mclntyre, 100
Wis. 245; Quayle vs. Bay field County, 114 Wis. Menasha
Woodenware Co. vs. Town of Winter, unreported.
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In the latter case orders issued by the town, board to the
town treasurer in payment of plank furnished to the town
by the town treasurer were held void because the furnishing
of plank to the town by the town treasurer was prohibited
by the section of the statutes above quoted.

It will be noted that the town treasurer is not an ofTicer
who acts on the part of the town in the making of con
tracts of purchase of this sort. Nevertheless, the trans
action was declared void and the court say:

"The statute was undoubtedly framed for the purpose
of putting beyond the reach of officers any temptation to
sell supplies to towns or municipalities of which they are
officers or agents."

It will thus be seen that the statute quoted is not to be
limited in its application to those transactions where the
officer.acts on behalf of the municipality in making the
contract. •

In other words, every officer of a municipality is pro
hibited from having contractual relations with the munici
pality, whether he, in his official capacity, acts on behalf
of the municipality in making the contract or not. I am
frank to say that this goes farther than I have been dis
posed to construe this statute, but the supreihe court,
having thiis construed it, it must be so accepted.

In a well considered and fortified opinion rendered by
my predecessor. Honorable L. M. Sturdevant, to be found
in the Biennial Reports and Opinions of the Attorney-
General for 1906, at page 742, it was held that a stockholder
of a corporation, who was also a city officer, had such an
interest in a contract between the corporation of which
he was a stockholder and the city of which he was an officer
as to render the contract void under a similar statute.
This ruling has been consistently adhered to by this depart
ment ever since, and in an opinion rendered to Stanley G.
Dunwiddie, district attorney of Rock County, under date
of November 19, 1914, I held that banks, stockholders of
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which were also members of the county board, could not
be designated as county depositories.

Upon the foregoing considerations you are advised that
no bank having a stockholder who is also a county officer
or a member of the county board, can be designated as
a county depository. This conclusion will make it unneces
sary, I think, for me to take up seriatim the situation
concerning each bank mentioned in your letter. In my
opinion none of them are eligible for county depositories.
In your letter you also state:—

"The county treasurer has appointed the cashier of the
State Bank of Kewaunee as deputy County Treasurer who
cashes all the orders for the County and pays them out of
the funds of the bank and the bank is again reimbursed
by the County from its County depository.
"The pecuniary interest whi h may be gained by this

bank is in its increased patronage, or the depositing with
it of money received on County orders cashed there. The
chairman of the County Board is a director and heavy
.stockholder. Also another member of the County Board
is a stockholder of this bank."

You ask whether under these circumstances the cashier
of the bank can act as deputy county treasurer.
I do not think the facts stated make the cashier of the

bank ineligible to the office of deputy county treasurer
and as there are no contractual relations between the
county and the bank I know of no law that would be infringed
and I see no objection to the arrangement.

Taxation—Internal Revenue Law—Certificates required by
law issued for private use subject to tax.

Hon. John S. Donald. January 13, 1915.
Secretory of State.

Please note the following modification of my opinion
to you under date of December 2, 1914, relating to the
subject of the internal revenue stamp tax of the federal
government, so far as it applies to the activities of your
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office, so as to conform with the ruling of the commissioner
of internal revenue upon the subjects discussed in that
opinion:—

"Certificates required by law issued by any department
or office of the government at the request of private persons,
solely for private use, are to be stamped, the stamps to be
furnished by the person applying for the document, and
they should be affixed before the document is delivered."

With this exception, my opinion to you above referred to
has been approved by the Commissioner of Internal Revenue.

Appropriations—Public Officers—^Authority of Legislative
Forestry Committee to spend money after convening of
succeeding legislature. Ch. 670, L. 1913.

Hon. John S. Donald, January 13, 1915.
Secretary of State.

In your communication of the 13th inst. you call attention
to chapter 670, laws of 1913, creating a legislative forestry
investigating comihittee, and ask whether you are at liberty
under that chapter to audit, claims for the salaries and
expenses of employees of said committee incurred after
this date.

The chapter referred to provides for the appointment of
a special legislative committee of eight members to be
appointed by the president of the senate and the speaker
of the assembly, which committee is required, before the
next regular session of the legislature, to fully investigate
and report to the next regular session with reference to
certain matters therein mentioned concerning the forest
reserve of the state of Wisconsin. It vests said committee
with plenary powers to perform and discharge the duties
enjoined by the act and appropriates a sum sufficient to
carry out the provisions thereof.
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I gather from what you state that the work of the com
mittee, especially in the matter of making its report, is not
complete. It is manifest that considerations of public
interest require the completion of the report of the com
mittee and it is apparent that after the expenditure of much
time and money its report should not be dispensed with,
if any legal authority can be found to enable its completion.
While ihis is true, the limitations of law governing the
auditing aiid disbursing officers of the state, together
with the serious consequences which may be visited upon
them by acting without legal authority, should not be
disregarded. Being impressed with the desirability of
having the report of, the committee completed and filed
with the legislature, I have struggled to interpret the law
so as to authorize the auditing of the salaries and expenses
of the employees necessary to complete the same. I find
myself, however, unable to justify ah affirmative answer to
your question.

The committee constituted by the act is a committee of
the legislature of 1913; it is composed of members of that
legislature; their terms of office have expired; they are no
longer members of the legislature or officers of the state;
their powers under the act have no doubt ceased; they could
not now, for instance, subpoena witnesses,—one of the
powers conferred by the act; having gone out of existence
by lapse of time for one purpose, they must be held to have
ceased existence for all purposes. There being no committee
in existence, it necessarily follows that there is no one who
has power or authority to contract with employees so as to
bind the state.

I am quite clearly of the opinion that you would not be
justified in auditing the claim for salaries and expenses of
any one connected with this committee, incurred after this
date.

Taxation—Internal Revenue—Constitutional Law-^TT2iQ&-
portation of State property exempt from Federal Revenue
Stamp tax.
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Hon. J. Q. Emery, January 13, 1915.
Ex-ojfficio Sealer of Weights and Measures.

With your communication of the 11th inst. you enclose a
letter received by you from Mr. W. P. Sterns, one of the state
inspectors of weights and measures, who says:—

"In regards to war tax revenue stamps, there has been
some discussion, of late in regard to my shipments of test
weights. Some of the agents on the line claim that my
shipments do not require a stamp, while others claim they
do'. Would my shipments of test weights by freight come
under the law of state shipments and be exempt from war
tax stamps or not? Please let me know."

You ask for my opinion on the question thus propounded
by Mr. Sterns.

It is well settled law that congress has no power to impose
a tax on any instrumentality or means employed by a state
or a municipality of a state in the exercise of its govern
mental or municipal functions. In recognition of this legal
principle, the treasury department promulgated a ruling
published in Treasury Department Circular No. 2067, to the
effect, that—

"No stamp is required upon federal and state government
shipments of government or state property for which, if a
stamp were issued, the federal government or state govern
ment would be required to pay."

The test weights to which Mr. Sterns refers are used by
him in the discharge of governmental functions. The tax
imposed upon the shipment thereof, if any were to be im
posed, would be paid by the state government and the same
are clearly exempt from the requirements, of the revenue
stamp tax act.

Eleclions—Judicial Nominations—^Judicial nominations in
Milwaukee County must be made under ch. 4, laws of 1911.
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WiNFRED C. Zabel, January 14, 1915.

District Attorney,
Milwaukee, Wis.

In your communication of the 8th you enclose a letter
addressed to you by the county clerk of Milwaukee County
in which he submits a number of questions for an opinion.
You have submitted these questions to me for the reason
that you think the ruling ought to be uniform throughout
the state. The questions pertain to the nomination of
judicial onicers at the coming spring election.

The answers to all your questions you will find in ch. 4,
laws of 1911. The judicial nominations in your county are
to be made under the provisions of law as contained in said
chapter. Your question as to whether second choice pro
visions are applicable must be answered in the negative,
especially in view of the last sentence in section 5, which
provides:—

*  * At such primary election each elector may
vote for so many candidates only for each office designated
on said primary ballot as there shall be persons to be elected
to that office at the ensuing election."

This makes it impossible to cast a second choice vote.

Criminal Law—Indians—Weights and Measures—Laws of
state extend over Indian reservations.

Hon. J. Q. Emery, January 14, 1915.
Ex'ojjicio Sealer of Weights and Measures.

With your communication of the 11th inst. you submit a
letter addressed to you by B. A. Hass, state inspector of
weights and measures, in which he says:—

"1 wish you would kindly advise me as to whether or
not wc have jurisdiction over Indian reservations. I
understand that there are quite a number of stores within
the Mcnominee Reservation, and will be ready to go there
soon if I have any jurisdiction there."
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You ask to be advised upon the question thus propounded
by Mr. Hass.

The supreme court of this state has consistently and per
sistently held, in the language of the court used in Deragon
vs. Sero, 137 Wis. 276, that:—

"The laws of this state for the peace and good order of
the people within its boundaries extend over Indian reserva
tions and apply to infractions of such laws whether by
persons of Indian blood or others." (p. 279.)

The jurisdiction of the state of Wisconsin over Indian
reservations was upheld in the case of State vs. Doxtatevy 47
Wis. 278, where the conviction of a tribal Indian of the crime
of adultery committed on the Oneida Reservation, was
sustained; in the case of State vs. Hcerris, 47 Wis. 298, where
the conviction of a white woman of the crime of adultery
Committed with a tribal Indian on the Oneida Reservation,
was sustained-; in the case of Stacy vs. La Belle, 99 Wis. 520,
an action to recover the balance due on account for goods,
wares and merchandise sold-and delivered to the defendant,
a tribal Indian; in Deragon vs. Sero, supra, an action to
recover damages growing out of an assault and battery
committed by an Indian policeman on an Indian within the
boundaries of a reservation in northern Wisconsin.

I do not find any judicial authority challenging the juris
diction of a state upon an Indian reservation as far as its
laws apply to persons not members of an Indian tribe, but
there is much conflict of authority as to whether state laws
apply to tribal Indians. In fact, it seems to be a settled
question in the supreme court of the United States that state
laws do not apply to tribal Indians residing on an Indian
reservation. U. S. v. Kagama, 118 U. S. 375', In re Black
bird, 109 Fed. Rep. 139.

While there seems to be a direct conflict between our

supreme court and the federal courts upon the question of
whether state laws apply to tribal Indians residing on ah
Indian reservation, and, while, ordinarily, administrative of
ficers, charged with the duty of administering and executing



44 Opinions of the Attorney-General

the laws of this state, should be guided by the decisions of
our own court, the utter futility of attempting to enforce the
police regulations or criminal laws of the state against tribal
Indians residing.on Indian reservations is well illustrated in
the case of In re Blackbird, supra. In that case Blackbird
was convicted of a violation of the Game Laws upon an
Indian reservation in the municipal court of Ashland County
and sentenced to pay a fine of twenty-five dollars and costs
and in default of payment was sentenced by the court to the
county j ail for a term of thirty days. A writ of habeas corpus
was sued out at the instance of the United States government
in the district court for the western district of Wisconsin to

test the legality of his conviction and imprisonment, upon
the hearing of which it was held, in a most emphatic opinion,
that state laws did not apply to tribal Indians residing on
an Indian reservation,' and Blackbird was released.

In an opinion rendered to Hon. John A. Sholts, fish and
game warden, under date of March 14, 1913,1 advised that
no attempt should he made on the part of the state game
warden to enforce the state game laws of this state against
tribal Indians while they were on an Indian reservation, for
the reason that efforts in such behalf would be rendered

futile in view of the policy on the part of the United States
government to rescue such Indians from the consequences
thereof, as was done in the case of Blackbird, above cited.

You are, therefore, advised that the laws of the state of
Wisconsin relating to weights and measures operate terri
torially throughout the state, on Indian reservations as well
as other places therein, and that the same may be enforced
on Indian reservations as against all persons except tribal
Indians, and by the term "tribal Indians" is meant Indians
who are members of an Indian tribe, who are not civilized,
who have not received an allotment from the United States

government, and who are wards of the United States govern
ment. I suspect you are not very likely to find tribal Indians
engaged in the occupation of running stores or conducting
other businesses calling for the use of weights and measures,
but wherever an Indian is found in such business care should

be exercised on the part of the inspector, before taking any
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action, to make certain that the Indian thus engaged is not
a tribal Indian. Wherever a white person is folind engaged in
such business, he, of course, is strictly amenable to the laws
of this state and may be dealt with as though he were not on
an Indian reservation.

Intoxicating Liquors—License—A liquor license fee cannot
be paid semiannually.

Sam Blum, January 16, 1915.
District Attorney^

Monroe, Wis.
In your communication of the i4th inst. you submit the

following question:—

"Is it permissible under the excise laws of the state of
Wisconsin for a city to allow a Saloon license to be paid
semiannually or quarterly, or must the amount of the
license be paid in advance?"

This question must be answered in the negative. The full
amount of the license fee must be paid before a license for
one year be granted. Our supreme court has held that a
license issued for a portion of the year without the payment
of the full license fee is void. State vs. Hammel, 134 Wis. 61.

Public Officers—Bridges and Highways—^A county high
way commissioner holds over until the election or appoint
ment and qualification of his successor.
Where a person elected to such office refuses to qualify,

while his predecessor continues to hold over, there is a
vacancy to be filled by election by the county board, if
in session, or by appointment by the chairman of such
board if it is not in session.
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T. P. Abel, January 16, 1915.
District Attorney,

Sparta, Wisconsin.
In your letter of the 15th you state that "A" was elected

county highway commissioner by the county board of
Monroe county in November, 1911, and in pursuance of
section 1317m-6, of the statutes of 1911, his term was
fixed for a period of three years by resolution of the county
board. That January, 1915, "B" was elected county
highway commissioner by the countj' board of Monroe
county, but has not and does not intend to qualify. You
ask these questions:

"1. Does "A" hold office as county highway commis
sioner by virtue of his election in November, 1911, until
his successor is elected and qualifies?
"2. If "A" does not hold until a successor is elected and

qualifies, how will "A's" successor be appointed or elected?"

Sec. 1317m-6, statutes 1911, provided for the election of
a county highway commissioner by the county board,
and that the county board should fix his term of office at
not less than three years. This same section also provided
that county highway commissioners elected under chapters
487 or 552 of the laws of 1907, or both, should hold office
until their successors were elected or appointed. Subsec.
7 of this section provided:

"Vacancies in the office of county highway commissioner
shall be filled by the county board if in session, or by ap
pointment by the chairman of the county board if the board
is not in session. Vacancies shall be filled only for the
remainder of the term."

This section was amended at the session of 1913, but
still retains the provisions as to highway commissioners
elected under chapters 487 or 552 of the laws of 1907. The
term of office is now fixed by statute, which provides that
upon his first election the county highway commissioner
shall serve until the first Monday in January of the second
year succeeding the year of his election. The provision
as to filling vacancies has been amended but still provides
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for appointment by the chairman of the county board if
the county board is not in session. Such appointment
must be made from a list of eligible candidates supplied by
the state highway commission, and the term of office of a
person so appointed shall terminate the first Monday in
the January succeeding his appointment. If the appoint
ment is made by the county board, then the term of office
ends on the first Monday in January of the second year
succeeding such election by the county board.

Ordinarily, where the term of office is fixed, and no
provision is made for holding over until the successor is
elected or appointed and qualified, the term absolutely
ends at the time so fixed. I am inclined to think, how
ever, in view of the provision as to. county highway com
missioners elected under chapters 487 or 552 of the laws of
1907, that the court would hold that it was the intention of
the legislature that a county highway commissioner elected
by the county board or appointed by the chairman thereof
to fill a vacancy, should hold until his successor is elected
or appointed and qualifies.

In this case, the county board elected "B" in January,
1915, and as I understand your letter "B" neglects and
refuses to qualify. I'hat being true, although "A" con
tinues to hold office, there is a vacancy which should be
filled by appointment by the chairman of the county board.
Then at its next annual session the county board should
elect a county highway commissioner to take office the
first Monday in January, 1916.

Public Officers—District Attorneys—Vital Statikics—Duty
of district attorney to prosecute offenses under sec. 4608h,
relating to failure to report births.—Report of registrar
of vital statistics under sec. 1022-9, subd. 3, not a pre
requisite to prosecution.
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Charles Kirwan, January 18, 1915.
District Attorney,

Ladysmith, Wis.
Ill your letter of the 14th insti you state that complaint

has been made to you by residents of your city of two
failures to report births, as required by sec. 1022-30, of
Wisconsin Statutes; that such failure is made a criminal
offense by sec. 4608h; that by sec. 1022-18 the local registrar
pf vital statistics (who is the local health officer under
section 1022-14) is required to make immediate report to
the state registrar of any violations of sec. 1022-29. for
failure to report births; that by sec. 1022-9, subd. 3, the
state registrar is required to report cases of such violation
to the. prosecuting attorney of the proper county, and
when any such case is reported to him by the state registrar,
the said prosecuting attorney shall forthwith initiate and
promptly follow up the necessary court proceedings against
the parties responsible for.the alleged violations; that in
this instance the alleged violations were not reported to the
local registrar nor to the state registrar, and no report of
said alleged violations has been made by the latter to you
as prosecuting attorney.

You request an opinion as to whether you are authorized
under sec. 752, which prescribes your duties as district
attorney, to commence action at once without waiting for
a report of said alleged violations from the state registrar.

After examining the sections referred to in your letter I
have come to the conclusion that sec. 4608h is a criminal
statute, the enforcement of which is not conditional upon
the complaint of any particular oflficial, and that you have
the discretionary authority, under sec. 752, to prosecute
any violations of sec. 1022-30 upon the complaint of any
person.

Section 1022-9 specially charges the state registrar with
the duty of thoroughly and efficiently executing the provi
sions of sections 1022-1 to 1022-62, inclusive, relating to
marriages, births and deaths. The heads of most depart
ments of state government are similarly charged with the
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express duty to execute the laws relating to their depart
ments and to bring to the notice of the proper district
attorney or of the attorney-general any violations thereof.
For instance, the State Board of Health is charged with the
enforcement of all laws relating to health. The State Fish
and Game Department is charged with the enforcement
of all laws relating to fish and game. The State Dairy and
Food Commissioner is charged with the enforcement of all
laws relating to places where foods for man are prepared or
exposed for sale. The latter officer is also charged with
the duty of enforcing all laws relating to weights and meas
ures.

The fact that the law makes it the duty of some officer
to see to the enforcement of all criminal statutes relating
to his department does not prevent the enforcement of such
criminal statutes by the district attorney of the particular
county independently of the report or complaint of such
officer.

Public Officers—County Board—District Attorney—Pay
ment of claims for services of committee appointed by
county board. Sees. 668 and 669 (2) construed.

Adolph p. LiEhner, January 18, 1915.
District Attorney,

Oconto Falls, Wis.
In your letter of January 14th you stale that the county

board of your county passed a resolution, the material
part of which reads as follows:—

"Whereas, there has been a claim filed for damages
against Oconto county, and
"Whereas, the amount of damages asked is Very large,

be it resolved, that the district attorney, with the aid of a
committee of three appointed by the chairman, be and are
hereby authorized to investigate said case and make a settle
ment, or prepare to defend the county ^

You state further that thereafter the committee so ap-
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pointed pursuant to said resolution, without notice to you
as the district attorney, and without being accompanied
by you, and without your assistance, made an investigation
and incurred a large expense for traveling expenses and for
their per diem fees.

You ask for an official opinion on the question as to
whether Oconto county is liable to the members of said
committee for the expense they incurred and for their per
diem fees.

Section 669 (2) gives the county board power, among
other things,

"To examine, settle and allow all accounts, demands or
causes of action against such county; and when so settled
may issue county orders therefor as provided by law."

Section 668, in substance, authorizes the county board to
designate and prescribe the duties of committees to be ap
pointed from members of said board, and fixes the compen
sation of the members of its committees such as the county
board shall allow, not exceeding the per diem and mileage
allowed to members of the county board, but no member
shall be allowed pay for committee service while the board
is in session.

The district attorney is not a member of the county board
and he cannot legally be made a part of a coinmittee of the
county board; neither can the county board legally delegate
him to perform any of the duties devolving upon the board
or a committee thereof. Strictly, then, the only persons
legally authorized to act under the terms of the above
quoted resolution on behalf of the board in said matter were
the three members appointed pursuant to said resolution.
It would appear from the above statement of facts that
while, under the terms of the said resolution, the said com
mittee was instructed to act with the district attorney in the
investigation of said claim, the said committee acted without
notice to the district attorney and without being accom
panied by the district attorney and without the assistance
of the district attorney.



Opinions of the Attorney-General 51

Your statement of facts does not disclose what reason,
if any, the said committee had for not giving notice to the
district attorney and proceeding with his assistance and-
advice in said investigation. I assume that the said com
mittee acted in good faith and that they considered them
selves authorized to jproceed without the assistance of the
district attorney.

I am, therefore, of the opinion that, under the circum
stances stated and the facts assumed, the said members of
the committee would be entitled to the per diem and the
mileage allowed by said section 668. Traveling expenses
other than mileage are, however, not a proper charge.

I am not advised by your letter whether the county
board did or did not approve of the report and doings of
said committee. If the county board did approve of their
said report and doings, then the liability of the county to
the members of said committee for compensation and mileage
is, in my opinion, beyond question.

Constitutional Law—Old Age Pensions—A bill proposing to
raise by taxation money to be used for the payment of old
age pensions to a certain class of persons, not actually desti
tute, is unconstitutional.

E. H. Downey, January 19, 1915.
Statistician, Industrial Commission.
In your letter of the 7th you ask my opinion as to the

constitutionality of a plan for the support of the aged poor
prepared pursuant to chapter 185, laws of 1913. This plan
contemplates the administration of the proposed system by
the State Board of Control, and provides that the support
shall be furnished one-half by the state and one-half by the
county, the state's quota to be raised by a special poll tax
upon all citizens of the state between the ages of twenty and
sixty. The plan further provides:—

"An old age pension may be granted to any one who
possesses the following qualifications:
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1. Is at least sixty-five years of age, or is at least sixty
years of age and permanently incapacitated from gainful
labor;
"2. Is a citizen of the United States;
"3. Has resided in Wisconsin at least ten years and in

the county wherein application is made for at least one year;
"4. Is of good moral character and of temperate and

industrious character, which facts are certified to by at
least two freeholders in the county wherein application is
made;
"5. Has not at any time been convicted of felony, unless

subsequently restored to civil rights;
"6. Has not, within ten years next preceding the appli

cation, been convicted of mendicancy, vagrancy or drunk
enness;

"7. Has not, within twenty years next preceding the
application, without justifiable cause, abandoned or failed
to support a wife, husband or dependent child;
"8. Has not, after the act becomes elTective, and within

ten years next preceding the application, been committed
to an alms house nor received any form of public poor relief
to the value of more than S25 in any county, city or town
of this state, except medical and hospital treatment or medi
cines and surgical appliances, and except any relief granted
in pursuance of chapters 30 and 63 of the statutes, or of
chapter 669 of the laws of 1913;
"9. Does not have property, above debts, to the value

of more than $500 exclusive of a homestead, nor of more
than $2,000 inclusive of a homestead; but a life insurance
policy shall hot be deemed property within the meaning of
this provision. The property of a husband or wife shall,
for the purposes of this provision, be deemed to be joint
p-operty and the foregoing limitation shall apply equally
whether husband or wife or both husband and wife apply
for a pension;
'TO. Has not alienated any property for the purpose of

qualifying for a pension;
"11. Does not have a clear income of more than $300

per annum if married nor of more than $200 if single,
widowed, divorced or abandoned; provided that the income
of a husband or wife shall be deemed to be a joint income;
"12. Has no child financially able to support the appli

cant, within the meaning of section 1502 of the statutes."

Other provisions relate to the amount that may be granted,
provide that no pensioner shall, during the continuance of
such pension receive other relief from the state or other
public authorities except medical aid and except relief



Opinions of the Attorney-General 53

granted under-chapters 30 and 63 of the statutes and chapter
669 of the laws of 1913, and provides for the payment of
such pensions' monthly. The other provisions of the plan
do not appear to me to be important to the question of its
constitutionality.

You state that the questions which have occurred to you
are:-—

"1. Has the state power to provide for the support of
the aged poor who are not wholly indigent, as is contem
plated by section 3, paragraphs 9 and 11?
"2. Has the state authority to make a special class of

the respectable aged poor and to give them relief different
from the relief given to other classes of poor? We had
thought that chapters 30 and 63 of the statutes, and chapter
669 of the laws of 1913 constituted precedents for such
procedure.
"3. Has the state authority to levy a poll tax for the

purpose described (Section 11)?"

It has frequently been held that a state may properly
appropriate money for the purpose of giving pensions in
recognition of distinguished services to the state. I believe
our court has never passed upon that precise question, and
what their decision upon such a question might be does not
appear to me to be important in view of the fact that noth
ing of that sort is involved here. It is axiomatic that a state
cannot raise by. taxation money for other than a public
purpose. The first question then to be determined is whether
or not the money to be raised under this plan would be for a
public purpose.

It will be noted that a person may be a recipient of this
so-called pension although he has property, above debts, to
the value of $500 exclusive of a homestead, or of $2,000
inclusive of a homestead. In addition to this a person may
have a life insurance policy for any amount. He may also
have a clear income of $300 per annum, if married, or of $200
if single.

Our supreme cOurt has passed upon the question of what
the term "poor" as used in our statutes relating to the relief
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of the poor means. They say that it "has a restricted and
technical meaning, and it is practically synonymous with
destitute, denoting extreme want and helplessness." Town
of Rhine v. City of Sheboygan, 82 Wis. 352, 354; Town of
Etirick v. Town of Bangor^ 84 Wis. 256.

In the case of State v. Osawkee Township, 14 Kan. 418, the
supreme court of that state, speaking through Mr. Justice
Brewer, who afterwards became a justice of the Supreme
Court of the United States, gave to the term "poor" this
same meaning, and among other things said:—.

"It must be bo.rne in mind, however, that the term 'poor'
is used in two senses. We use it in one sense simply as
opposed to the term 'rich.' Thus we speak of the ordinary
laborers, mechanics and artisans as poor people, without a
thought of describing persons who are other than self-sup
porting. Indeed, the large majority of our people are poor
people, and yet they would feel insulted to be told that
they are objects of public charity. We use the term also
to describe that class who are entirely destitute and helpless,
and therefore dependent upon public charity. ♦ * *
Now, when we speak of the relim of the poor as a public
duty, and one which may justify taxation, we use the term
only in the latter sense. We have no thought of asserting
that because a man is not rich, or even because he has
nothing but the proceeds of his daily labor, therefore taxa
tion may be upheld in his behalf. Such taxation would be
simply an attempt on the part of the state to equalize the
property of its citizens. Something more than poverty,
in that sense of the term, is essential to charge the state
with the duty of supporj:. It is, strictly speaking, the
pauper, and not the poor man, who has claims on public
charitv. It is not one who is in want merely, but one
who, being in want, is unable to prevent or remove such
want. There is the idea of helplessness as well as of desti
tution. We speak of those whom society must aid, as the
dependent classes, not simply because they do depend on
society, but because they cannot do otherwise than thus
depend. Cold and harsh as the statement may seem, it
is nevertheless true, that the obligation of the state to help,
is limited to those who are unable to help themselves. It
matters not through what the inability arises, whether from
age, physical infirmity, or other misfortune; it is enough
that it exists. * * * *" 421.)



Opinions of the Attorney-General 55

In that case an act providing for the issuing of bonds by
the townships of the state, the proceeds to be used in aiding
needy farmers to provide for their families and stock and
procure seed corn, was held unconstitutional.
A similar statute was held unconstitutional in Minnesota

because it "did not confine its benefits to those who were a
public charge and those in imminent and immediate danger
of becoming such." Willicim. Deering & Co. us. Peterson, 75
Minn. 118, 77 N. W. 568, 570.

In Massachusetts the court has said:—:

"Ordinarily a gift of money to an individual would be
an appropriation of- public funds to private uses, which
could not be justified by law." (175 Mass. p. 600.)

The court further said in effect that the legislature cannot
appropriate money, where the only public benefit is such as
may be incident and collateral to the relief of a private
citizen. Opinion of Justices, 175 Mass. 599, 57 N. E. 675, 49
L. R. A. 564.

Our own court has held that an act providing for the cure
of the liquor habit, at the expense of the county, in case the
citizen "is pecuniarily unable to' procure and pay for treat
ment for such disease" is unconstitutional as appropriating
money for private purposes, the court saying, among other
things:—

"This language clearly implies the ready means or money
to make such payment. It does not mean that such person
has become a pauper, or that he has become dependent
upon charity or benevolence for support." (95 Wis. p.
158.)

And the court refers to the definition of "poor" as ̂ ven in
the case of Rhine v. Sheboygan, 82 Wis. 352; Wisconsin
Keeley Institute Co. v. Milwaukee County, 95 Wis. 153.

The legislature then passed ch. 468, laws of 1901, pro
viding for the reimbursement by the state, pro rata, of
persons who had purchased orders issued under the law
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that had Ihus been declared invalid. This latter law was
also declared invalid upon the ground that the legislature
has no power to give away the public funds of the slate for
private purposes. Slaie ex rel. Garrc.lt v. Froehlich, 118 Wis.
129.

It occurs to me that this proposed plan is subject to the
same objections as the several laws to which I have referred
above. I believe that it contemplates the raising by
taxation of funds for a private purpose.

Chapter 30 of the statutes, to which you have referred,
relates to the blind, and sees. 572i, et seq., found in that
chapter, makes special provisions for the relief of the blind.
I believe this provision has never been before the court for
construction, and there may be considerable doubt as to
whether or not it would be held constitutional. That,
however, seems to leave the matter to the discretion of
the county board as to whether any such blind person shall
receive such benefits, and if so to what extent, not exceeding
$100 per annum. It may be that the court would say that
it must be presumed that the county board would not grant
aid under this provision where it was not absolutely needed.
Of course there is no question that the taking care of those
who were absolutely-indigent and providing them with the
necessaries of life, is a proper public purpose.

Chapter 63 of the statutes, to which you have referred,
relates to the support of the poor in general. Chapter 63a
relates to the relief of soldiers, sailors and marines. This
relief comes under a different classification. There is a
debt of gratitude to those who have given their services
for the preservation of the country, which might well
be sufficient to support provisions for relief of this kind,
and the same element does not enter into the plan you
have submitted.

Chapter 669, of the laws of 1913, contains the so-called
Mothers' Pension Law. This law, however, does not con
template the giving of any aid except to those who are
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actually indigent. That is, to those who are not able to
wholly support themselves. It makes a different classifi
cation in the case of mothers with children, where partial
public support is needed, and where the best interests of
the children demand that they be supported in the home
of the parents, than in the case of the ordinary paupers. I
believe this is a legitimate classification. It seems to me
that the plan you have submitted, however, does not,
necessarily, contemplate any actual dependence upon the
public for support either partial or as a whole.

Your second question relating to classification, I have
not given a great deal of thought, because of the conclusion
to which I have come as to the plan as a whole. I very
much doubt the legitimacy of the classification attempted
to be made. Of course the legislature may legislate with
reference to classes, and I see no reason why they may not
make some classifications with reference to those to whom

public aid is to be given. The basis of such classification,
however, must have some legitimate reference to or con
nection with the general purposes of the law under which
the classification is made. The purposes of any law for
the support of the poor are to prevent actual suffering and
want upon the part of human beings within the jurisdiction
of the state or of some of the minor subdivisions thereof.

I very much doubt the validity of such classification as is
here attempted to be made.

No reason occurs to me why money for the relief of the
poor cannot be raised by a poll tax as well as by any other
method of taxation. I should not consider this feature of

the law unconstitutional.

Intoxicating Liquors—Boxing—K boxing exhibition may
be held in a building in which a license to sell liquor has
been granted provided no liquor is sold when exhibition
takes place. The license for such exhibition cannot be
revoked because liquor is sold.
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Hon. Walter H. Liginger, January 19, 1915.
Chairman^ State Athletic Commission^

Milwaukee, Wisconsin.

In your communication of the 16th you enclose letters
from Frank McBarron, secretary of West Allis A. C.,
in which it is stated that arrangements have been made
with proprietors of the saloon beneath the Colonial Hall in
West Allis, which they desire to rent for the purpose of
boxing exhibitions. The arrangement is that the saloon
shall be closed from six o'clock to twelve o'clock on the

evening on which contests will be held, and that no liquor
will be sold during that time. You state in your letter that
the Colonial Hall is above a saloon; that there is a separate
entrance leading to the hall from the street and not con
nected with the saloon whatever except by rear exits from
the hall leading down to the rear of the saloon; that these
exits, however, can be closed in a satisfactory manner.
You state that you have taken a trip to West Allis and
examined this hall thoroughly and you inquire as to whether
paragraph 7 of sec. 1636-241, stats, is applicable.

Said paragraph provides as follows:—

"No intoxicating liquor shall be given away, sold or offered
for sale in any building or part thereof, in which boxing or
sparring exhibitions are being conducted."

You will notice that this provision does not prohibit the
granting of a license in a building where boxing exhibitions
are given; neither does it prohibit the State Athletic Com
mission from granting a license for boxing exhibitions in
' a building in which a vaUd license to sell intoxicating liquors

is in force.

As long as no intoxicating liquors are sold during the time
when the boxing exhibitions are being given, I believe that
no law has been violated. See opinion under date of
September 4, 1913, to Manning Vaughan, secretary of your
commission.

You also inquire whether your commission has the
right to revoke the license so granted in case the proprietors
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of the saloons should violate their agreement and sell
liquor at the time the contest is taking place.
In answer to this question I will say that there is no

provision in the law which. authorizes you to revoke the
license on the grounds stated. You are, therefore, advised
that you have no such right.

Public Officers—County Board—County board has power
to appoint a committee, to hire experts to aid county board
in making county assessment.
The power to audit bills cannot be delegated to a com

mittee.

Charles Voight, January 19, 1915.
District Attorney,

Sheboygan, Wis.
Your letter of January 12th, in which you enclose a reso

lution passed by the county board of supervisors of Sheboy
gan County, is received. Said resolution provides that a
committee shall be appointed consisting of the chairman
and two other members of the county board appointed by
the chairman, which committee shall have the power to
employ "such expert services for the purposes of ascertaining
facts in regard to the value of real and personal property
in all of the assessment districts of Sheboygan County as
they shall deem best, said expert or experts so selected by
said committee to make a review of the real and personal
property in all of the assessment districts in Sheboygan
County and in all of the wards of the cities of said county
and shall investigate carefully into the values of real and
personal property in each of said districts and report their
findings and the information thus gleaned together with
the facts which they ascertain to the committee so ap
pointed," etc.
It then provides that the committee shall make a report

based upon said findings to the county board; that one
thousand dollars is appropriated to defray the expenses
of securing said experts and to make said report. It gives
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the committee full power to secure the service of experts
and to make a contract with Ihem for the performance of
this work and to use therefore so much of the thousand

dollars so appropriated as may in their judgment be neces
sary for the purpose of carrying into elTect the provisions
of the resolution. The resolution also contains the follow

ing:—

"Be it further resolved that the bills for said expert
services shall be paid out of the treasury of Sheboygan
County after the same have been properly audited by the
committee so appointed and the county clerk of Sheboygan
County is hereby authorized and directed to draw the
necessary orders for the payment of such services upon the
recommendation of the committee so appointed and the
chairman of the county board of supervisors of Sheboygan
County is hereby authorized and directed to countersign
said orders when so drawn by the county clerk after the
accounts have been audited and allowed by your said com
mittee."

You inquire, first, whether the county board has power
to authorize an expenditure for the purpose of obtaining
additional information and expert opinions to enable it to
determine and assess the relative value of taxable property
in each town, city and village within the county, as sug
gested in sec. 1073, Wisconsin statutes.

Said sec. 1073, providing for the county apportionment
of the assessments, provides that the county clerk shall
prepare

"A statement of the latest statistics of population and
such other statistical information as he may have and lay
the same, together with the statement received during the
year from the several town, city and village clerks in pur
suance of section 1066, before the county, board at their
annual meeting in November."

Then it provides that the

"County board shall at such meeting carefully examine
all such statements and determine and assess the relative
value of all the taxable property in each town, city and
village, which collects taxes independently in their county."
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Among the powers of the county board enumerated in
sec. 669, stats., subsec. 5 contains the following:—;

"To apportion and order the levying of taxes as provided
by law and direct the raising of such sums of money as may
be necessary to defray the county charges and expenses
and all necessary charges incident to or arising from the
execution of their lawful authority."

It is a well recognized fact that the counties are restricted
in their powers and that they can exercise no powers except
granted to them by law. In U. S. G. Co. v. Gleason, 135
Wis. 539, 545, our court said concerning the power of county
boards:—

"In ascertaining the extent of a grant authorizing the
doing of such specific thing it is to be taken as embracing
the authority to do every proper act incident thereto and
appropriate in the usual and ordinary course to carry such
authority into execution."

I believe the county board has the right to hire experts
for the purpose of aiding them in making proper county
assessments. It seems to me that this is a power implied
from the express provisions of the sections of the statutes
above quoted.

You also inquire

"If this question is answered in the affirmative, then,
whether the county board has power to appoint a committee
to engage the services of such experts with power given to
said committee to audit its own bills as mentioned in the
resolution."

Section 677, statutes, provides that every person, except
ing those therein expressly mentioned, having any claims
against any county, shall make a statement thereof in writ
ing, setting forth the nature of the claim and the facts
upon which it is founded, and if the claim be an account the
items thereof separately, the nature of each, and the time
expended in the performance of any service charged for
when no specific fees are allowed therefor by law; and that
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such statement shall be verified by the affidavit of the claim
ant, bis agent or attorney, and filed with the county clerk.
It also provides that no such claim against any county shall
be acted upon or considered by any county board unless
such statement shall have been so made and filed.

Sec. 678 provides that the clerk 'shall, on the first day of
any meeting of the county board, lay before said board all
such claims, statements of which have been filed in his office
since the last meeting of the board, and that the board
shall act upon them before adjournment.

Under sec. 686 it is provided that for all claims allowed
by the county board said board shall direct an order to be
drawn upon the county treasurer in favor of the claimant
for the amount so allowed.

Under sec. 709, siibsec. 3, it is made the duty of the county
clerk to sign all ordere for the payment of money directed by
the board to be issued, but it expressly provides that "he
shall in.no case sign or issue any county order except upon a
recorded vote or resolution of the board authorizing the'
same."

I believe that these statutes are violated by the provisions
in this resolution authorizing the committee to audit the
bills for the expert services and the cost of the report. The
statute expressly provides that all claims shall be presented
to the county board, verified and giving all the items relating
to the same, and it expressly makes it the duty of the county
clerk to lay before the county board such claims. The
provision of the statute includes a claim such as is here
provided for in the resolution.

It must also be borne in mind that the auditing of a bill
involves the exercise of judgment and discretion which it
is the duty of the county board to exercise and which it
cannot delegate to a committee. Our supreme court has
held that the duty devolved upon the secretary of state as
auditor by section 2, article VI of the Constitution of Wis
consin, cannot be transferred wholly or partly to another
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officer by the legislature, either directly or indirectly.
State vs. Hastings^ 10 Wis. 525.

«

I have been unable to find any authority which would
lead me to believe that the county board has the right to
delegate its powers to audit bills to a committee. I am,
therefore, of the opinion that the provision in the consti
tution, which authorizes the committee to audit the bills
of the experts and the cost of the report to be audited, and
which authorizes the county clerk to issue county orders
upon the recommendation of such committee, is beyond
the power of the county board to delegate and that such
provisions are, therefore, void. I do believe, however,
that the power to appoint experts and to limit the committee
in the amount of money which they are to pay for such
expert services is a purely administrative or executive
function which can be performed better by a committee
than by the whole board and for that reason I believe the
county board has the power to delegate such duties to a
committee.

Oil Inspection—Criminal Law—Constitutional Law—Sec.
1421o applies to importers.

Hon. Louis F. Meyer, January 19, 1915.
Supervisor of Inspeclors of Illuminating Oils,

Madison, Wisconsin.
In your communication of the 12th inst. you submit the

following questions for my official opinion:—

"In view of the provisions of section 142lo of the statutes,
as amended, may kerosene be legally shipped into Wisconsin
in drums or barrels holding approximately 50 gallons, sueh
drums being painted red? If you answer this question in
the negative, by whom has the law been violated in such
a case,—^the Wisconsin man receiving such a shipment or
the out-of-state man making the shipment?
"May such painted drums or barrels be legally used for

the shipment of kerosene from one point to another within
the state of Wisconsin?"
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By referring lo Lhe Reports and Opinions of the Attorney-
General for 1912, I find that you submitted practically the
same questions lo my predecessor under date of January 11,
1912, and that he rendered an oflicial opinion thereon, to be
found on page 701 of said volume.

In an oral discussion of the ciuestion with you I understand
it to be your desire that I re-examine the questions thus
propounded, as the construction placed upon Lhe law in the
opinion referred to greatly embarrasses the proper enforce
ment of the law relating to the use of illuminating oils.
Sec. 1421o of the statutes provides:—

"Every person dealing at retail or wholesale, in gasoline,
benzine or naphtha and other like products of petroleum
in this state, shall deliver the same to the purchaser only
in barrels, casks, jugs, packages or cans, painted vermillion
red and having {he word 'gasoline,' 'benzine,' and the name
of such other like products of petroleum, plainly stenciled
in English thereon. No such dealer shall deliver kerosene
in a barrel, cask, jug, package or can painted or stenciled
as hereinbefore provided. Every person purchasing gaso
line, benzine, naphtha or other like products of petroleum
for use or sale shall procure and keep the same only in bar
rels, casks, jugs, packages or cans painted and stenciled
as hereinbefore provided. No person keeping for use or
using kerosene shall put or keep the same in any barrel,
cask, jug, package or can, painted or stenciled as herein
before provided. * * * Any person violating any of
the provisions of this section shall be punished by a fine,"
etc.

My predecessor, in the opinion referred lo jiroperly held, in
my opinion, that this section has no application to a person
without the state delivering gasoline within this state. The
laws of a state have no extraterritorial effect and a state is

powerless to regulate the conduct of those outside its border.
For this reason, and for the further reason that a state has
no power to regulate interstate commerce, as such, persons
residing without the state and shipping oil into the state, are
not subject to the provisions of the laws of this state.

It was also the ruling of my predecessor that the section of
the statutes above quoted had no application to the ship
ment until after one sale was made in this state, for the reason
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that the shipment did not lose its character as interstate
commerce so long as it was in the hands of the importer and
until after one sale thereof had been made within this state.

Speaking in a general way, it is true that a shipment coming
into a state from another state is held to be interstate com

merce so long as it remains in the hands of the importer in
the unbroken package and until after one sale thereof has
been made within the state. It does not follow, however,
that the article of commerce thus shipped is entirely exempt
from the laws of the state, while it so remains in the unbroken
package in the hands of the importer.

In arriving at the conclusion that the provisions of sec.
1421o, above quoted, did not apply to barrels or casks of
oil while so remaining in the hands of the importer, my prede
cessor evidently overlooked a very well settled and important
principle of law, which, in my opinion, compels an opposite
conclusion. This principle of law has been variably stated
as follows:—

"That a state regulation inay indirectly or in a slight
degree affect or interfere with interstate commerce does not
render it void if that is not its purpose and if it has another
legitimate object." C. B. &. Q. R. Co. vs. Railroad Commis
sion^ 152 Wis. 654, 666.
"The mere grant to Congress of the power to regulate

commerce with foreign nations and among the states did
not, of itself and without legislation by Congress, impair
the authority of the states to establish such reasonable
regulations as were appropriate for the protection of the
health, the lives and the safety of their people." N. Y.,
N. H.& H.Ry.Co. vs.N. Y., 165 U. S. 628, 631.
"When the local police regulation has real relation to the

suitable protection of the people of the state, and is reason
able in its requirements, it is not invalid because it may
incidentally affect interstate commerce, provided it does
not conflict with legislation enacted by Congress pursuant
to its constitutional authority." Savage vs. Jones, 225 U. S.
501, 525.
"In conferring upon Congress the regulation of commerce,

it was never intended to cut the states off from legislating
on all subjects relating to the health, life and safety of their
citizens, though the legislation might indirectly affect the
commerce of the country. Legislation, in a great variety
of ways, may affect commerce and persons engaged in it
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without conslitiiUng a regulation of it, within the meaning
of the Constitution." Sherlock ct al. v. Ailing, 93 U. S.
99, 103.

Almost endless authorities could be cited to the proposition
that legislation based by states in the exercise of the police
power, with the bona fide purpose of protecting or promoting
the lives, the health and the safety of the citizens thereof, is
not invalid because it may incidentally affect interstate
commerce in the absence of an apparent purpose on the part
of the legislature to interfere with interstate commerce, and
so long as such regulations do not conflict with laws passed
by Congress upon the same subject. It is unnecessary, how
ever, to refer extensively to such decisions. This law was
evidently passed in the interest of the lives and safety of the
people of this state. It is a legitimate subject of police
regulation. Wadhams Oil Company vs. Tracy, 141 \Vis. 150.

While I have not found any case in the supreme court of
the United States passing upon this identical question, there
are numerous decisions of the supreme court of the United
States construing the Pure Food Laws of the various states,
requiring articles of food kept and offered for sale to bear
certain prescribed labels or to be subject to certain inspec
tions, in which it is held that such laws apply and attach to
articles of food shipped into the state while in the hands of
the importer and before any sale thereof has been made.
Savage vs. Jones, 225 U. S. 501; Patapsco Guano Co. vs. N.
Car., 171 U. S. 345; Plumley vs. Mass., 155 U. S. 461;
Crossman vs. Lurman, 192 U. S. 189.

There is no dilTerence, in principle, between the police
regulations of a state protecting the people of the state from
the ill effects of impure and adulterated foods and the safety
and lives of the people from dangerous and explosive com
modities such as gasoline, naphtha, kerosene, etc.

It follows from the authorities above quoted that every
dealer, whether at wholesale or retail, in gasoline, benzine
or naphtha, in this state, whether he be the importer or
any other person, can keep or sell such products only in
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the containers mentioned in the statute, which are painted
vermillion red, and any such person keeping such high ex
plosive products in a container painted any other color may
be prosecuted under the provisions of sec. 1421o. Con
versely, any such dealer, whether importer or any other
person, who keeps or sells kerosene in any container
painted red also offends against the provisions of sec. 1421o
and may be prosecuted thereunder. This also applies to all
persons keeping for use or using the petroleum products
mentioned in sec. 1421o, as the provisions of that section
apply to the users of such petroleum products as well as
dealers therein.

The conclusion here arrived at would seem to dispose of
all the questions propounded by you. While my opinion, as
thus stated, differs from that of my predecessor upon this
subject, it is due, I am very certain, to the fact that in the
press of official duties and in an effort to keep up with the
constantly increasing demands upon this department, the
principle of law here invoked was overlooked, which is not
at all surprising to any one familiar with the many and
important questions passed upon by this department in the
usual course of business.

Highways—Sleighs—^Wide sleigh law construed. Sec
tion 1347b-l.

C. S. Roberts, January 20, 1915.
District Attorney,

Balsam Lake, Wisconsin.
In your communication of the 18th inst. you ask for my

construction of sec. 1347b-l, Wis. stats. 1913.
That section reads as follows:—

"On and after the first day of January, 1915, it shall be
unlawful for any person, firm or corporation in this state
to sell any new or first hand draft sleigh, manufactured
after said date, to any person or persons residing in this
state for use herein, unless the runners of such sleigh shall
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measure from center to center four feet and six inches.
And on and after such date it shall be unlawful for any
person or persons to use upon any of the public highways
of this state any such sleigh, purchased at first hand after
said first day of January, 1915, unless the runners shall
measure from center to center four feet and six inches.*'

The first sentence applies exclusively to manufacturers
of or dealers in sleighs. It prohibits the sale of any first
hand draft sleigh on and after the first day of January, 1915,
manufactured after that date. It does not prohibit the
sale, on and after the first day of January, 1915, of any first
hand draft.sleigh manufactured before said date.

The second sentence relates to the users of such sleighs
and prohibits the use upon any of the public highways of
this state any narrow sleigh purchased after the first day
of January, 1915, irrespective of when they were manu
factured.

There seems to be an inconsistency between the first and
second sentences. Unless a person may use a sleigh on a
highway he certainly will not buy it, and the implied per
mission contained in the first sentence, that manufacturers
and dealers in sleighs may sell the same after the first day
of January, 1915, if manufactured prior thereto, is of no
value. The question is, whether the first or second sentence
is to dominate. This is a criminal statute and is to be

strictly construed; also the intention of the legislature,.if
it can be ascertained, must be given effect. It cannot be
presumed that the legislature intended to confiscate any
property. Indeed, it seems to have been the legislative
intent to protect the manufacturers of or dealers iii sleighs
in disposing of their stocks on hand. This is plainly apparent
from the provisions of the first section. Such having been
the legislative intent, it is not to be defeated by the provisions
of the second section and I construe the section to mean that
manufacturers of and dealers in sleighs may sell, on and
after January 15, 1915, only sleighs manufactured prior to
that date, and that the users of sleighs are at liberty to pur
chase the same and to use them upon the highways of this
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state. This construction reconciles the two sections and

avoids the confiscation of property.

It may be, as you state, that the law may be easily cir
cumvented by dishonest manufacturers and dealers by
pretending that the sleighs sold were manufactured prior
to January 15, 1915. This, however, is the concern of the
legislature and not of the administrative officers. The
legislative intent, being apparent, must be given effect
and can be neither restrained nor enlarged.

Public Officers—District School Treasurer—Contracts—^A
treasurer of a school district cannot lawfully keep the
district funds at a bank in which he is cashier and stock
holder.

E. E. Brindley, January 20, 1915.
District Attorney,

Richland Center, Wis.

You state that the cashier of a bank in your city is treas
urer of the school district board of education and as such
treasurer keeps the district funds in the bank of which
he is cashier and also a stockholder. You inquire whether
this is lawful.

Section 4549 of the statutes provides iii part as follows:

"Any officer ♦ ♦ ♦ of any * * * school district,
school board * * * who shall.have, reserve or acquire
any pecuniary interest directly or indirectly, present or
prospective, absolute or conditional in any way or manner,
in any purchase or sale of any personal or real property
or thing in action, or in any contract, proposal or bid in
relation to the same * * * shall be punished by im
prisonment in the county jail not more than five years or
by fine not exceeding five hundred dollars."

The money in the hands of the treasurer is the property
of the district. It is personal property and when the
treasurer deposits it in a bank the relation between such
treasurer and the bank is a contractual- relation concerning
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this money. A stockholder of a bank is interested in the
business or contracts of such bank. See Attorney-General's
Opinions for 1906, page 742. I am constrained to hold
that it is unlawful for the treasurer of a district school to

deposit the money in his hands belonging to the district in
a bank in which he is a stockholder and a cashier.

Public Health—Public Officers—Vaccination—Local board
of education cannot legally make a rule that no person
shall be admitted into the school who is not vaccinated.

E. E. Brindley, January 21, 1915.
District Attorney,

Richland Center, Wis.
In your letter of the 16th inst. you state that your local

board of education is contemplating making a rule whereby
all children must be vaccinated for smallpox before they
will be permitted to attend school at the opening of the
school year. You inquire whether such a rule can be
enforced in view of the decision of our supreme court in
the case of State ex rel. Adams vs. Burdge, 95 Wis. 390.
In that case our court held that a rule made by the

state board of health which required vaccination as one
of the conditions of the right or privilege of attending the
public schools was void because there was no legislative
authority, either express or implied, given to the board to
make such a rule, and also for the reason that it was un
reasonable. I know of no legislative authority which
authorizes the board of education to make a rule as you
suggest. Your question must, therefore, be answered in
the negative.

Intoxicating Liquors—License—A license in other part of
building than one in which saloon has been run is not the
same place in contemplation of excise statute.
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C. A. Markham, January 22, 1915.
District Attorney,

Beaver Dam, Wisconsin.
With your communication of the-20th inst. you submit

a statement of facts upon which you desire an official opinion.
In said statement of facts it is stated that Mayville has 2200
people and 17 saloons; that at a certain place a license was
granted to a building located on the north half of a certain
lot; that on the rest of the lot were photo and candy shops;
that the person in question now contemplates erecting
a new building upon said lot covering nine feet of the alley
running along the side of said lot, which building is to cost
about $40,000; that it is his intention to put a bank in the
place where the saloon was formerly located and he desires
to know whether he can legally be granted a license in that
part of said building which is not occupied by the said bank
and which was not occupied by the saloon up to this time.
You also state that the license under which the saloons have
been run describes the premises as the north half of said lot.
In an official opinion rendered to the district attorney of

Richland County under date of July 30, 1914, I held that
the word "premises" in section 1548-2 must be construed
the same as the word "places" or "locations" in paragraph
3 of section 1548, and in an opinion to the district attorney
of Forest County, under date of June 27, 1913, in passing
on a similar question, it was said:—

"In construing this term I think we should bear in mind
the fact that a saloon is not run on an open or vacant lot,
but that it must be conducted within a building. Whether
or not the'premises' relates merely to the room in which the
saloon is immediately conducted, or whether it may include
other rooms in the same building, depends very largely
upon the nature of the building, the use to which it is put,
its connection with other parts of the building, as well as
the ownership thereof."

While our court has not definitely passed on a question
of this sort, I think the ruling of this department must be
adhered to as heretofore given, and it is my opinion that the
city authorities are not authorized to grant a license to the
party in question except in the part of the building formerly
occupied by the saloon.
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Indigent, Insane, etc.—Tuberculosis Sanatorium at Wales—
Expenses—Order of county judge, that a resident of his
county shall be admitted into the sanatorium at Wales and
that the county must pay one-half of his expenses, is void
for defect of jurisdiction.

Hon. M. J. Tappins, January 22, 1915.
Secy., State Board of Control.

In your communication of the 19th inst., you state that
one George Brown was admitted to the Tuberculosis Sana
torium at Wales upon the order of the county judge of Clark
County, which provides that Mr. Brown shdl pay to the
sanatorium the sum of $2.50 per week and that $2.50 per
week shall be charged to Clark County. You direct my
attention to the statutes covering this question and you say
there seems to be no provision giving the county judge the
power to order the admission of patients into the sanatorium,
and providing that they shall pay $2.50 and that the county
shall also pay $2.50. You enclose the order of the county
judge and you inquire whether^ in my opinion, the county
judge has authority under the law to make such an order
and whether the sanatorium officials are bound to respect
such order. You also enclose correspondence between the
officials of the Tuberculosis Sanatorium at Wales, the State
Board of Control, and Judge Schoengarth.

Concerning the cost of maintenance of persons at the said
institution, section 1421-8 provides that all persons admitted
as patients shall pay the cost of their maintenance, but any
person or society may pay the same for such patient. The
superintendent and the State Board of Control are to fix
the cost of such maintenance. Said section also provides:—

"Section 1. * * * person who is unable to pay
the charges for his or her support may be admitted to said
sanatorium, after it has been determined by the examining
physician and superintendent of the sanatorium that such
person is suffering from pulmonary tuberculosis, in the
incipient or slightly advanced stage, provided, however,
that before such person shall be admitted to the sanatorium,
he or she shall file a statement with the judge of the probate
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court of the county within which he or she resides, setting
forth the fact that he or she is unable to pay the regular
charges.

"Section 2. Said judge, upon presentation of the report
of the examining physician that said person is afflicted with
pulmonary tuberculosis in the incipient or slightly advanced
stage and a statement from the superintendent of the
sanatorium, that in his opinion the applicant is eligible and
that he or she can be received, shall make an investigation,
and if he finds that said applicant or his legal representatives
are actually unable to pay such charges, shall approve in
writing the application of such person, provided that such
judge may in his discretion require the approval of the
chairman of the county board thereto, and in all cases the
said judge shall notify the chairman of the county board of
his action in such matters. Said judge shall immediately
forward to the superintendent of the sanatorium a certificate
in writing that said patient is unable to pay said charges
and that he or she is a resident of the county in which such
application has been so approved.

"Section 3. The county from which such patient has
been so certified shall be charged with the maintenance of
such patient at the rate of five dollars per week during the
time that he or she remains in said institution as an inmate.
Such charges shall be collected in the manner provided by
section 561e of the statutes. Any person who may be
unable to pay the full charge for maintenance may be re
ceived upon paying the amount charged for bounty patients
if the state board of control, after investigation, shall first
have found that the patient has truly represented circum
stances and is really unable to pay more than the amount
charged for county patients."

You will notice by the above quoted statute that a county
judge is empowered, after the hearing provided for, to issue
a certificate in writing and forward the same to the super
intendent of the sanatorium that the patient is unable to
pay said charges and that he or she is a resident of the
county in which such applicant has been so approved. The
order of the county judge, to the effect that the patient shall
pay half of the costs and the county the other half, is in
excess of the powers granted to him by this statute. The
order being void upon its face, so far as it purports to be an
order, for the reason that the judge had no power under the
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stalule lo issue Ihe same, il must be construed as being
simply a certificate which he is authorized to issue in such
cases. There may be quite a question whether a statute
could authorize the payment of the cost of maintenance of
a person who is not indigent. See Wm. Deering & Co.
vs. Peterson, 75 Minn. 118; Opinion of Justices, 175 Mass.
599; Stale ex ret. Garreti vs. Froehlich, 118 Wis. 129.

It is a well settled law that judgments in courts which
are absolutely void are entitled to no authority or respect
and may be impeached collaterally and that a judgment
may be void for defect of jurisdiction or authority to render
the particular judgment or decree and a judicial determina
tion outside the issues or otherwise beyond the scope of the
court's authority will be entirely void. 22 Cyc. 1070,1073.

There being no determination by the court that said
George Brown is unable to pay the charges of said insti
tution, 1 am of the opinion that the officials at the sana
torium are not bound by said order and that they can charge
Mr. Brown for his maintenance at said institution.

Public Officers—District Attorney—A district attorney who
was duly elected and qualified and exercised the duties of
the office until January 21st, when the term began January
4th, who was not admitted to practice till January 21st,
is a de jure officer.

C. N. WiEGAN, January 22, 1915.
District Attorney,

Bagle River, Wis.
In your communication of the 21st insl. you state that

you were admitted to practice law before Judge Reid in
one of the circuit courts of the state in March, 1912; that
you practiced law since that lime; that on last November
you were elected district attorney of Vilas County; that
after your election you were notified of the same and immedi
ately qualified by filing your oath of office and the required
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bond; that at the lime your term of office began your
predecessor turned over the office to you and that you have
acted as district attorney for said county ever since; that
your attention was called to the change in the law for the
admission of attorneys a few days ago. The law as it now
reads was enacted prior to your admission to the bar before
the circuit judge.

You state that you have been admitted by Judge Barnes
in the manner provided for in section 2586, statutes, on the
21st day of this January. You inquire what your status
is at this time and whether it is necessary to do anything
to legally qualify you to act as district attorney of your
county.

Said section reads as follows:—

"No person shall be admitted or licensed to practice as
an attorney of any court of record, except in the manner
following:
"(1) Any resident graduate of the law department of

the University of Wisconsin shall be admitted to practice
in all the courts of this state by the supreme court upon the
production of his diploma and may be so admitted when
such court is not in session, by one of the justices thereof
upon the production of such diploma, by an order signed
by such justice and filed with the clerk of said court."

There is no provision in our statutes which prescribes
admission to the bar as a necessary qualification for the
office of district attorney. Our supreme court has held
in the case of State vs. Russelt, 83 Wis. 330, that the counsel

appointed under sec. 752a, Sanborn & Berryman's Ann.
Stats., to assist the district attorney in the prosecution of
felony must be a member of the bar of this slate, and the
court said that to be a district attorney he must be a lawyer;
that he is not an attorney in fact, he must be an attorney
at law; that the name of the office implied it.
See also case of Fordyce vs. State ex ret. Ketleher, 115

Wis. 608, 614.

In an official opinion rendered to Harry C. Wilbur, execu
tive clerk, under dale of May 8, 1913, I came to the conclu-
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sion that no person is eligible to the office of district attorney
of this state unless he has been admitted to the bar of this
state. In said opinion I also came to the conclusion that
the disbarment of a district attorney ipso facto vacates his
office.

Our court held in the case of State ex rel. Schuet vs. Mur-

ray, 28 Wis. 96, that a person who is ineligible to an office,
because he is an alien at the time he is elected, may, if he
becomes eligible before the beginning of the term for which
he was elected, legally qualify and serve.

In the case of State vs. Trumpfy 50 Wis. 103, it appears
that a person was elected to a city office, who was an alien,
and who becaihe a citizen one day after the beginning of
the term of his office. The statute provided that he could
qualify any time before ten days after the notice of his
election was served upon him. The party in question
qualified within the ten days, and was admitted to citizen
ship within the ten days, but after the beginning of the
term of office. Our court held that he could legally hold
the office.

Some courts go so far as to hold that where suit is brought
to oust one from office who is alleged to be ineligible, the
defendant may become eligible by taking the required oath
or by resigning an incompatible office even after the begin
ning of a suit. 29 Cgc. 376.

A very instructive case is the one of De Turk vs. Perm-
sylvaniay 5 L. R. A. 853, in which the statute prohibited
a person from holding a state office at the same time that
he was holding a federal office. The court came to the
conclusion that the acceptance of the state office did not
ipso facto vacate the federal office for the reason that it
was an office held under a different sovereignty and that
the state laws could not effect a resignation in a federal
office. It appeared in this case that De Turk was elected
on November 8, 1887, to q county office; that on the first
Monday of the following January he executed the required
bonds and took the oath and entered upon the duties of
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that office; that at the time of his election he was holding
a federal office as postmaster and continued to hold the
same until the 13th day of November, 1888, when he re
signed and his successor was appointed. On the 24th day
of October, 1888, upon the suggestion of the district attorney
of said county a writ of quo warranto was ordered, requiring
the said De Turk to appear and show by what authority
he claimed to exercise the duties of the county office. He
filed December 3rd admitting the facts. The lower court
entered a judgment of ouster. This was reversed in the
appellate court. The court said:—

"It follows from these views that at the time of the insti
tution of this suit De Turk had not an indefeasible title
to the office of county commissioner, because he was then
in actual possession and exercising the functions of an office
of trust and profit under the. United States. Did his formal
resignation and complete surrender of it, before answer,
place him in accord with the Constitution and perfect his
title to the office of county commissioner? By accepting
it and entering upon its duties he elected to hold it. This
election was confirmed by his express resignation of the office
of postmaster, and the appointment of his successor ̂before
issue was joined. When he appeared in obedience to the
mandate of the writ he was not holding an office of trust or
profit under the United States. The judgment of ouster
therefore rests on an alleged forfeiture resulting from a prior
holding of the two offices at the same time.. But as the
acceptance of the second office was an implied resignation
of the first, an election to hold the former and to surrender
the latter, it did not forfeit respondent's title to the office,
which he so elected to hold and exercise.
"This case depends entirely upon the construction of the

constitutional provision against the holding of incomi3atible
offices, as it is not covered by any statute. The Constitu
tion makes these offices incompatible, but it does not pre
scribe a penalty or declare a forfeiture.
"We are of opinion that when issue was joined in this

case the respondent had a valid title to the office of county
commissioner, and that it was error to enter judgment of
ouster." (5 L. R. A. p. 855.)

In the above case the defendant made himself eligible to
his office after thie beginning of the term and after he had
served for some time, and the court held that a judgment of
ouster could not be entered.
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You are in possession of the ofTice of district attorney
and have been ever since the beginning of the term of office.
You are now in possession of the office and are fully
qualified and eligible to the same. It is my opinion
that you cannot be removed therefrom and that it is not
necessar>' for you to do anything further than to exercise
all the functions and duties of the office.

Municipal Corporations—Public Ufililies—Ownership—
Public utility cannot be sold or leased by a municipality
without legislative authority. No legislative authority
given to cities.

Hon. Lewis E. Gettle, January 25, 1915.
Secretary, Railroad Commission.

I have your communication of the 13th inst., which
resolves itself into three questions:

1. Can a municipality which owns and operates its own
plant (I assume water works or electric lighting plant is
meant) sell or lease the same to a private person or to a cor
poration?

2. If so, is it necessary to submit the question to a vote
of the people?

3. If a vote of the people is necessary, what proceedings
should follow?

I have examined the statutes of this state relating to
municipal corporations. I find that while the legislature has
fully authorized cities, villages and towns to own and operate
water and electric light plants, and has given them authority
to construct the same, or acquire the same by purchase, no
authority, express or implied, appears to be given to any
city, village or town to relieve itself of the ownership or
operation of such plants by a sale or lease when once acquired.

The precise question presented has not been passed on
by our supreme court, but what is said in Lakeside L. Co. v.
Jacobs, 134 Wis. 188, is in harmony with authorities herein
after cited and the conclusion I have reached.
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Well known writers on municipal law, however, have dis
cussed this subject. Dillon in his work on Municipal Cor
porations (5th ed.) section 991, makes the following observa
tions as to the alienation of municipally owned property:—

"Municipal corporations possess the incidental or implied
right to alienate or dispose of the property, real and personal,
of the corporation, of a private nature, unless restrained
by charter or statute; they cannot, of course, dispose of
property of a public nature, in violation of the trusts upon
which it is held, and they cannot, except under valid legis
lative authority, dispose of the public squares, streets, or
commons. The distinction is between property which a
corporation may own the same as a natural person and that
which it holds in general or special trust. The rights of the
corporation as a property holder are distinct from the legis
lative rights of the corporation; the corporation may alien
its private property, but it cannot (as elsewhere shown)
cede away the power of municipal control." 3 Dillon (5th)
sec. 991. .

In section 997, supra, on the question of leasing city
property of this nature he says:—

"A city cannot, as landlord or lessor, make a lease of real
estate owned by it which is held for public purposes, when
the making of such lease is inconsistent with these pur
poses."

In section 1301, supra, he says this about water works and
electric lighting plants:—

"Water works and lighting plants constructed and owned
by a municipality for its own use and for the use of its
inhabitants belong to the same class of property as wharves,
parks, etc., and they are held by the municipality for similar
purposes and upon similar trusts. The construction and
maintenance of such works and plants are not the exercise
of a strictly governmental power or purpose so far as it
relates to the State at large, but such works and plants are
so far held for governmental purposes and for the nenefit of
the public that they cannot be appropriated to any other
use without special legislation. They are charged with a
public trust of which the inhabitants of the city are the
beneficiaries; and when a municipality is authorized to
construct and maintain water or lighting works, the power
implies a duty of the municipality, through its corporate
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authorities, to maintain and preserve possession of these
works for the benefit of the public. The duty of the munici
pality in respect thereto cannot, without express statutory
authority, be discharged and devolved upon another. With
out express authority the city cannot sell its water works.
But it IS within the power of the legislature to authorize the
municipality to sell and dispose of public utilities which have
been constructed by it or acquired with its funds." 3 Dil
lon on Municipal Corporations, (5th ed.) sec. 1301.

McQuillin in his work on corporations in Volume IV, sec
tion 1802, says:—

"The general rule is that a municipality cannot sell its
water or light plant without express authority. However,
the legislature may authorize such a sale. And a munici
pality may, ordinarily, lease its plant."

As authority for the last sentence he refers to the case of
Ogden City vs. BearLake^ etc., Co., 28 Utah 25; 76 Pac. 1069.

In examining this case I find that the court based its
decision upon a statute which provided that the city council
shall have power, among other things, "to construct and
maintain water works * * * or to authorize the con

struction and maintenance of the same by others." And the
court held that under the peculiar circumstances and situa
tion shown that the city was authorized to make a lease of
its plant which fully protected the city.

In another section, section 1141, this author says as
follows:—

"Property devoted to a public use cannot be sold or leased
without special statutory authority, although property which
has ceased to be used, or is not used, by the public, may be
sold or leased as the public welfare may demand."

One of the best cases that I have read in connection with
my investigation, and which I think directly covers the
questions here involved, is the case of Huron Water Works
Co. vs. City of Huron, 7 S. Dak. 9. It appears from the
facts in this case that the city of Huron had entered into a
contract for the sale of its water works plant to the Huron
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Water Works Company and suit was brought to have the
sale.set aside. I quote from page 30 as follows:—
In the case of Lake County, W. cfc L. Co, us. Walsh, 160

Ind. 32, was held that water works are held for public use
and can only be sold by a municipality by virtue of an express
statutory authority.

"Our conclusion is, that the waterworks in controversy
were held by the city of Huron for public use, and therefore
charges and clothed with a public trust, and that the mayor
and common council of the city had no authority to sell
and transfer the same."

For further authorities along this line I cite you 28 Cyc.
621; 40 Cyc. 774.

Upon authority of the textbook writers and decisions
above referred to it is my opinion that question 1 should be
answered in the negative.

It being clear from the authorities above quoted that
cities, villages and towns have no right to dispose of their
water and electric light plants without express authority
from the legislature, it is unnecessary to consider questions
2 and 3 as the vote of the people cannot affect the matter
one way or another.

Public Officers—Assembly—Assembly has tight to expel
and censure a member but it should not suspend him.

Hon. L. C. Whittet, Januray 25, 1915.
Speaker of the Assembly.

In your letter of this daye you state that through news
paper reports your attention has been called to the fact that
Assemblyman Christopher Paulus of Milwaukee is under
arrest in his home city for having cashed eleven worthless
checks of one hundred dollars each; that the story runs that
he went to Gimbel Brothers at two separate times, first
A.G.-6
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with seven checks of one hundred dollars each, and later with
four checks for the same amount; that all checks were drawn
and signed by himself upon a bank in which he had no funds.
You ask for my opinion as to the advisability of the Assembly
taking any action at this time, and if such action be taken
what the proper course of procedure would be.

Under section 8 of article IV of the Constitution of Wis
consin, it is provided that each house of the legislature

"May determine the rules of its own proceedings, punish
for contempt and disorderly behavior, and, with the con
currence of two-thirds of all the members elected, expel a
member; but no member, shall be expelled a second time
for the same cause."

Section 15 of article IV provides as follows:—

"Members of the legislature shall in all cases, except
treason, felony or breach of the peace, be privileged from
arrest; nor shall they be subject to any civil process during
the session of the legislature, nor for fifteen days next before
the commencement and after the termination of each ses
sion."

It seems that the offense with which Mr. Paulus is charged
is the one contained in section 4438a, statutes, it being the
statute which prohibits the issuing of worthless checks.
The maximum punishment for this offense is one year in the
county jail. This is not a felony in contemplation of sec
tion 15 of article IV of our Constitution, as a felony under
this section must have been a felony at the time the Constitu
tion was adopted. State v. Polachecky 101 Wis. 427.

Mr. Paulus is therefore immune from arrest at the present
time and it will be impossible for the court to try him unless
he waives his privilege as an assemblyman and voluntarily
submits to the criminal prosecution.

In view of the fact that the court cannot get jurisdiction
of his person at the present time, the Assembly, of which
he is a member, will be the only body that will have any
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jurisdiction to act in the matter. The question arises as to
the propriety of permitting a person charged with a number
of criminal offenses to sit as a member in a law-making body
and participate in the enactment of statutory law. This is
a matter which has been placed within the discretion of se
Assembly and it is for the Assembly to pass upon the ques
tion whether it is compatible with the honor and privileges
of the Assembly to have Mr. Paulus continue as a member
of that body with the serious charges against him not being
disposed of. It is within the power of the Assembly to act
at this time and the advisability of so acting must be deter
mined by that body.

In regard to the course of procedure to be taken in such
cases I will say that our court has said that when the legis
lature has power to institute an investigation the manner of
conducting it rests in its discretion; that there is no appellate
or supervisoly jurisdiction over legislative proceedings in
.such matters. In re Falvey, 7 Wis. 630!

In the year 1905 the Senate expelled one of its members
from Milwaukee after having adjudged him guilty of a con
tempt of said body. The course of procedure pursued in
that case is found in the Senate Journal, Vol. 1, for the year
1905, pages 801 to 814, 862 to 864. In that case a commit
tee was appointed before whom the matter was investigated
and an order to show cause was issued and served upon the
defendant who was given a certain time at which to appear
and defend his actions. While the procedure is within the
discretion of the Assembly it is only fair to state that a rea
sonable time should be given to the defendant to appear
before the Assembly or a committee thereof and defend him
self either personally or by counsel.

I have been unable to find any authority for holding that
the Assembly has the right to suspend any of its members for
any length of time. It seems that Congress has either ex
pelled members who have been found guilty or it has cen
sured them. The question was once raised whether the Sen
ate had the right to suspend two senators from exercising
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their functions, including the right to vote, but it was not
decided. Vol. 2, Hind's Precedents, p. 1665.

There seems to be a good reason why this power should
not be exercised by a legislative body. It is not only the
defendant that is interested in the matter but the people of
his disctrict, and if the member who represents a certain
district is suspended from exercising any of the functions of
a member then the people of that district are not represented
in your body and they cannot elect a man to fill the vacancy
for the reason that there is no vacancy. It is different when
the member is expelled. In that case a vacancy will exist
and it can be filled by the people of the district. On the
other hand, if a member is censured by your body it will not
deprive the people of his district of a representative for the
reason that he can still exercise his functions as an assembly
man.

Board of Accountancy—Board of Accountancy has no
right to waive the examination in commercial law for an
applicant who is admitted to the bar.

Hon. J. B. Tanner, January 26, 1915.
Secretary^

Wisconsin State Board of Accountancy.
In your communication of the 20th inst. you refer to sub-

sec. 1 of section 1636-203, statutes, which reads in part as
follows:—

"No certificate * * * shall be granted to any person
*  * * (except under the provisions of section 1636-204)
who shall have successfully passed an examination in com
mercial accounting, goyernmental accounting, auditing,
commercial law as affecting accountancy and in such other
subjects as the board may deem necessary.

You inquire whether it would be legal for the board of
accountancy to waive the commercial law examination in
the case of applicants who are members of the bar in this
state, or any other state, where the law requirements are



Opinions of the Attorney-General 85

equivalent to examination which would be given by your
board.

Section 1636-204 specifies the cases in which the board of
accountancy may in its discretion waive the examination
and issue a certificate to any person having the qualifications
therein mentioned, as where a person is the holder of aae
certificate of a certified public accountant from any other
state or from any foreign country and others who have had
the necessary experience as public accountants. There is
no provision in the law which authorizes an exception in the
case where a person is practicing law or is admitted to the
bar in this state or in any other state. The provisions of
sec. 1636-203, as above quoted, have a mandatory signifi
cance. You are thereby required, to give the examination in
commercial law. The fact that a person has been admitted to
the bar may make it easy for him to answer the question
submitted in such examination, but I find no authority
anywhere in the statute which would permit me to hold that
such examination could be waived. Your question must,
therefore, be answered in the negative.

Public Officers — Public Printing — Assemblyman not
entitled to statutes and annotations after term expires.

Hon. Otto Onstad, January 26, 1915.
Superintendent of Public Property.

I have your communication of the 25th inst. in which you
enclose a communication bearing date January 23, 1915,
from William E. Walsh, a member of the last legislature, in
which he makes request for a copy of the revised statutes of
1913 and the annotations. You ask whether Mr. Walsh is

entitled to these books in view of the fact that his term of

office has expired.

Sec. 20.84 of the statutes makes provision for the free
distribution of the various state publications and with
reference to such distribution of the Wisconsin statutes,
subd. a of paragraph 6 thereof provides:—
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"Of Wisconsin statutes, one copy to * ♦ * each mem
ber and officer of ihe next succeeding legislature applying
therefor; * *

. Paragraph 8 of sec. 20.84 relates to the free distribution of
the annotations and provides:—

"Of Wisconsin annotations, the same distributions as in
the case, of Wisconsin statutes upon application therefor hy
the respective distributees"

It appears crorn these provisions of the statutes that Mr.
Walsh is not entitled to these volumes for the reasons:—

1. That he is not a member of the next succeeding legis
lature, the term "next succeeding legislature" as used in the
statute above quoted, plainly meaning the legislature con
vening next after the publication thereof.
2. Even though he was at one time entitled to these
volumes he did not make application therefor prior to the
expiration of his term of office.

It is not the purpose of the law to make gratuitous dis
tribution of these volumes to members of the legislature as
a personal favor, but for the purpose of assisting them in the
performance and discharge of their respective official duties.
Plainly, Mr. Walsh is not entitled to the volumes for which
he makes request.

Intoxicating Liquors—License Fee—A license granted after
an election raising the fee from $200 to $500, but before the
beginning of the subsequent license year, must be for
a fee of $200.

Sam Blum, January 27, 1915.
District Attorney,

Monroe, Wis.
In your letter of January 20th you state that the city of

Monroe on theThird Tuesday of September, 1914, voted to
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increase the license for the retail of liquor from $200 to
$500; that there is now an application before the city council
to sell intoxicating liquors at retail. You inquire whether
the license fee is $200 or $500. In other words, whether
the $500 license apphes from the time the vote was taken
or from the first day of July following.

Section 1548b, being the section which provides for the
election which may be held in the thord Tuesday of Septem
ber for the increase of the license fee, contains the following:—

*. * * jf a majority of the votes cast shall be in
favor of increasing such license the sum so petitioned for
shall be held and considered the sum to be paid for license
to sell liquors within such city, village or town ui^il an
election is held in the amnner herein provided, and a different
amount is fixed thereat. If a majority of the votes cast
shall be against such increase in license fee; the license fee
shall remain as if no election had been held."

This provision of the statute must be construed in con
nection with the provision of sec. 1548, providing for the
granting of licenses, which contains the following:—

"All such licenses shall remain in force until the first day
of July next after the granting thereof, unless sooner revoked
by the voard or council granting the same."

The effect of the election which increases the license fee
is not to render void the licenses that were granted for the
balance of the license year prior to the holding of the election.

The question then is, when a new license is asked for,
as in the case presented by you, whether the applicant will
be given a license for the same license fee which was required
of those who were licensed previous to the election. If the
increased license fee could be charged ,then a person who
acquired his license subsequent to the election would br
required to pay a larger fee for a shorter time than the
person who was licensed previous to the election, although
both Ucenses would be in force at the same time.

I am somewhat in doubt whether the legislature would
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have a right to classify those persons who,receive a license
subsequent to the election and place them in a class for
separate legislation. It is axiomatic in constitutional law
that taxes must be uniform and not discriminatory and
that all people in the same conditions must be treated alike.
I have come to the conclusion that the proper construction
to be placed upon the statute in question is that the increased
license fee cannot be collected for the license granted sub
sequent to the election and before the beginning of the new
license year. The history of this statute throws light
upon this question. In sec. 3, ch. 296, laws of 1885, we
find the first enactment of this section. As then enacted

it contained the following:—

"The sum receiving the highest number of votes at such
election shall be held and considered the sum to be paid
for such license to sell liquors within such city, village or
town for the three years succeeding the first Tuesday in
May next thereafter."

Sec. 1 of said ch. 296, L. 1885, contains the provision
that all licenses should remain in force until the first Tues

day in May next after the granting thereof. It thus appears
that the license year ended on the first Tuesday in May
and that the increased license fee should not be applied
until the succeeding license year. The same provision is
found in Sanborn & Berryman's Annotated Statutes. See
sections 1548 and 1548b. The change to its present form
was first made by the revisors of 1898, after the statute in
question had been in force for thirteen years and had re
ceived the practical construction by the people of the state.
I am satisfied that the revisors did not intend to change
materially the meaning of that section. As a general rule,
revisors are supposed to improve the expression of the
statutes so as to remove doubt or .ambiguity, and condense
the language and eliminate all unnecessary words, but the
effect and meaning of the statute are generally not changed.

So, at the present time, considering the history of the
statute and also the provisions of section 1548 in connection
with the provisions of section 1548b, I am of the opinion
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that increased license fee cannot be charged for a license
issued subsequent to the election increasing the license fee
for a license that expires on the subsequent first day of July.

In an official opinion, dated March 31, 1913, I held that
a license issued subsequent to an election in favor of license,
but before the beginning of the new license year, could not
be granted in a town that had been previously dry. The
reasoning in said opinion also applies to the question sub
mitted by you. You are, therefore, advised that the
license fee which should be charged for the license in ques
tion is $200.

Public Officers—Coroner—District Attorney—Salaries—A
change in salaries of the c > oner and district attorney at an
April meeting of the county board in year when such officers
are elected is invalid and salaries remain unchanged.

C. J. Te Selle, January 27, 1915.
District Attorney^

Antigo, Wisconsin.
In your communication of January 25th you state that

the county board of your county, at a meeting in April,
1914,' changed the salaries of the coroner and district attor-
net; that the salary of. the coroner was lowered and that
of the district attorney was ra'sed. You refer me to sec.
694, statutes, and state that the change n salaries was made
in April before the new officers were elected or had their
papers circulated for the primary. You inquire whether
the county board has authority to change such salaries at an
April meeting.

Said sec. 694 provides in part as follows:—

'T. The county board at their annual meeting shall fix
the amount of salary wh ch shall be received by ebery
county officer, including county udge, who is to be elected
in the county durng the ensuing year, and is entitled to
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receive a salary payable out of the county treasury, and the
salary so fixed shall not be increased or diminished during
his term of office.
"2. All salaries, the amounts whereof have heretofore

been fixed by such board or established by law, shall be and'
remain the salaries of such officers until the county board
shall fix the amounts thereof in accordance w th this section,
and when such amounts are once so fixed they shall be and
remain the salaries of such officers until changed by the
county board."

In the case Of Hull v. Winnebago County, 54 Wis. 291,
it appeared that the salary of the county treasurer was
lowered from $1,400 to $1,100 at an adjourned meeting of
the November session, which adjourned meeting was held
on the 12th day of March of the year in which the county
treasurer was elected. The court held that this could be

done at an adjourned meeting of the November session of
the county board. Speaking of this statute the court said:

"It is quite c ear that the statute contemplates that the
power shall be exercised at a period remote from the time
when such officers were to be chosen, in order to prevent
the influence of partisan bias or personal feeling on the part
of members of the board in fixing the salary. And, fur
thermore, it was probably deemed desirable that candidates
for iffice should know precisely what compensation was
attached to the office. Hence the statute provided that the
board should fix, at its annual meeting, the amount of
annual salary which each county officer should receive."
(p. 293.)

The court further said:—

"It is said that the words 'encuing year' in the sentence
have reference to the officer to be elected, and means one
who is chosen the next year after the salary is fixed. We
must presume the legislature enacted the statute in view
of the notorious fact that the entire business of county
boards was usually completed in a few weeks; generally
before the close of the year. This accounts for the language
used in the statute. But if for any reason the annual ses
sion was continued until after the first of January, the board
might change the salary at an adjourned meeting, and have
the change apply to oflGicers chosen at the following fall
election. We do not think this construction does violence
to the statute.' (p. 294.)
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You do not atate in your letter whether the meeting held
by your county board in April was an adjourned session of
the county board. I assume in this opinion that it was not.
I believe that the salaries of the county officers who were
elected in the year 1914 could hot be changed at a meeting
of the county board held during the year 1914 which was
not an adjourned meeting. In contemplation of this statr-
ute those salaries should have been changed at the Novem
ber session of the county board held in the year 1913, and
if said session had been adjourned, for any reason, to any
time during the year 1914 before the nomination and election
of the county officers, such change, under the above quoted
case oi Hull u. Winnebago County, would be legal:

You are, therefore, advised that the change in salaries
of the coroner and the district attorney of your county by
the county board, at a meeting held in April, 1914, is invalid,
and that the salaries, as theretofore existing, are still in
effect.

Intoxicating Liquors—License—Town boards may issue
licenses in towns where question of license or no license has
not been voted on.

Prosecutions for illegal sale of liquor in dry towns must be
under sec. 1565c.

Glive J. Strang,. January 30, 1915.
District Attorney,

Grantsburg, Wisconsin.
In your letter of January 29th you stte that there are in

Burnett County three classes of towns. Some towns have
voted some years past on the question of "license" or "no
license" and "no license" has won. Some voted last spring
and "no license" won and the rest of the towns have never
voted on the question. You inquire whether you can
prosecute in those towns that have never voted on the li
cense question under sec. 1550 or under sec. 1565c. You
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say the question arises because you understand that no
license can be procured in a town that has never voted on
the question.

This is erroneous. In all towns where the question of
"license" or "no license" has never been voted upon the
rown boards have the right to issue license if they so desire.

Section 1548 provides:—

"1. Each town board, vil age board, and common coun-
c 1 may grant icenses under the conditions and restrictions
in this chapter contained, to such person' as they deem pro
per to keep groceries, saloons or other places within their res'-
pective towns, villages or cities for the sale of strong, spirit
uous, malt, ardent or intoxicating liquors."

Under sections 1565a to 1565c, inclusive, the electors of
each town are authorized to vote on the question of "li
cense" or "no license" and in case the result of the election
is in favor of "no license," then a penalty is provided for,
and in all cases where liquor is sold without a license in
violation of said law, the prosecution must be brought under
sec. 1565c, but in a town where the question has never been
voted upon the prosecution must be brought under sec.
1550.
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Elections—Nominations—^Judicial elections in Milwaukee

County—^Number of signatures required to nomination
papers.

February 1, 1915.
WiNFRED C. ZaBEL,

District Attorney^
Milwaukee, Wis.

In your communication of Jan. 29th, you refer to ch. 9,
Laws of 1911, under which the civil courts of Milwaukee
county were divided into branches numbered 1 to 7, and
each civil judge was assigned to and designated as a judge
of a branch thereof; that the judges of three branches of
the said court are to be elected at the coming judicial
primary; that the three judges, for whom nominations are\
to be made at the coming primary, were elected in 1910
in the manner provided in sec. 6, ch. 549, Laws of 1909,
creating the civil court; that at that election there were
thirty-six candidates, and the seven highest were declared
elected judges of said court, but not of any particular branch
thereof.
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. You direct my attention to the provisions of sec. 2,
ch. 4, Laws of 1911, under which these judges must be
nominated, which provides as follows:

"Nomination papers for candidates for any such office
shall be designated as non-partisan, and shall be signed by
qualified electors equal in number to not less than three
per cent nor more than ten per cent of the electors in at
least one-sixth of the election precincts of such county, who
voted for all candidates for such office at the last previous
judicial election."

You state that it has been the practice heretofore to
require each candidate to have his nomination papers
signed in the precincts required by said sec. 2 above
quoted, by not less than three nor more than ten per cent
of one-seventh of the total number of votes received by all
the candidates for the seven judgeships in 1910; that it
was considered that each elector voted for seven judges
(which he was entitled to do) and that, therefore, the total
number of votes cast for each judgeship was one-seventh
of the total. You inquire whether such practice is the
correct one.

•  In answer, permit me to say that ch. 9, Laws of 1911,
was passed subsequent to ch. 4, Laws of 1911. Had
ch. 4, Laws of 1911, been passed after the change in the
law concerning the civil courts, which divided them into
branches, the wording of such sec. 2 would probably
have been more definite and certain.

I believe that you have given the correct interpretation
to said statutes. It seems to be as reasonable a construction

as can be placed upon it; in fact, I do not see what other
construction it would be possible to give under ^1 the
circumstances.

Public Officers—District Attorney—Contracts—District at
torney may act as attorney for cooperative corporation.

District attorney should not represent plaintiff in actions
contesting legality of income tax.
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February 1, 1915.
C. J. Smith,

District Attorney,
Viroqua, Wis.

I have your communication of the 30th inst:, in which
you state that prior to your election as district attorney
of Vernon county you were the attorney for the V roqua
Creamery Company, a cooperative corporation organized
under the laws of this state. You further state that no

one is allowed to patronize it except such as own at least
one share of stock and that all proceeds are divided, after
expenses are paid, among the patrons according to the
amount of butter fat furnished. You ask whether there is
any legal reason why you should not continue as attorney
for this corporation during your incumbency of the office
of district attorney.

In reply you are advised that the only section of the
statutes restricting the right of a district attorney to accept
employment from a corporation, to which my attention
has been called, is sec. 4552m prohibiting district attorneys
from being "retained or employed by any commoh carrier
operating within this state or for any public utility cor
poration."
A corporation siich as you describe does not. fall within

either Of these classes of corporations. It is neither a com
mon carrier nor a public utility corporation. I see no
objection, therefore, to your continuing your employment
therewith.

You further state that this company is about to bring
an action restraining the city treasurer from collecting
an income tax levied on such a corporation. You ask
whether there is any legal objection to your acting as
attorney in said action.

Sec. 752, Stats., provides, among other things, that
it shall be the duty of the district attorney "to prose
cute or defend all actions, applications or motions, civil
or criminal, in the circuit court of his county in which the
state or county is interested or a party."
The county, being entitled to 20 per cent of an income

tax, has an interest in any action brought to restrain the
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collection of an income tax levied within the county and
it seems to me that it would be not only unethical and
improper for you to bring this action in behalf of the Cream
ery Company, but that to do so would conflict with your
official duties in the premises.

Criminal Law—Criminal offense to maliciously shoot a
dog. Sec. 4445.

February 1, 1915.
Jas. Kirwan,

District Attorney,
Chilton, Wis.

In your letter of Jan. 30th, you state that application
was made to you for a criminal warrant, to arrest a man
in your county who shot and killed a very valuable dog—
worth at least $50.00; that the owner of said dog was driving
his team along the public highway and his said dog accom
panied him along the highway; that the dog ran ahead
of the team—about twelve rods—and turned into the

barnyard of a neighbor a mile from the dog's home; that
the dog was in the yard about one minute when the hired
man shot him with a bullet -and killed him.

You state that there were no animals in the barnyard
and that the dog was doing no harm or injury therein to
man or beast. You inquire whether this man who shot
the dog can be criminally prosecuted for such act.

Sec. 4445, Stats., makes it a criminal offense for any
person to "wilfully, maliciously or wantonly kill * * any
*  * dog ♦ * except in cases expressly authorized by
law."

The person in question had no right to shoot the dog
under sec. 1619, Stats., as, under the facts stated,
the dog was not found killing, wounding or worrying any
horse, cattle, sheep, lamb, or other domestic animal; nor
did he suddenly assault the person who shot him; nor was
he affected with the disease of hydrophobia.
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Under the facts stated by you, you are therefore advised
that the party in question may be criminally prosecuted
under said sec. 4445.

Public Officers—State Board of Agriculture—Right of
State Board of Agriculture to lease state fairgrounds
doubted.

February 2, 1915.
Hon. J. C. Mackenzie, Secretary,

State Board of Agriculture.

In your communication of the 29th inst., you state:

"It often occurs that this board is called upon to lease
the state fairgrounds and some of the buildings on the
grounds for athletic performances, picnic parties, etc. The
question has arisen with the board what their liability
would be in case an accident occurred to any person or
number of persons during the time the ground was leased
and the secretary was instructed to ask an opinion of you
in order that they might be advised of their liability."

The question thus propounded is a very broad and general
one. To answer it against any possible liability of the board,
under any of the myriad circumstances under which an
accident on the fairgrounds so used might occur, is next
to impossible, as no person, however fertile his imagination,
can forecast and consider, with a view of determining the
liability of the state board of agriculture, the great variety
of circumstances which might give rise to accidents on such
occasions.

It seems to me that all the board can expect in the way
of an opinion on this question is a consideration of certain
fundamental principles of law bearing upon their liability
under what may be termed general circumstances.

The state board of agriculture is a body created by law
and its members are appointed by the governor. Sec.
1458a provides:
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"Said board may occupy such rooms in the capitol as
may be assigned for that purpose by the superintendent of
public property. They shall have sole control of the affairs
of the department of agriculture and of all state fairs and
state fairgrounds and may made such by-laws, rules and
regulations in relation to the management of the business
of such department and said fairs and the offering of pre
miums thereat as they shall from time to time determine."

The members of the board are no doubt officers of the
state of Wisconsin and charged with the performance of
public duties for the most part enumerated in the section
above quoted. They are, therefore, subject to the usual
and ordinary liability of pubhc officers.

It is a general rule of law well established, that a public
officer is protected from all liability to any persons whom
soever while in the performance of acts within the scope
of his legal authority. Whenever he exceeds his legal
authority, however, then the protection of the law ceases
and he becomes liable in various ways and degrees lor
injury resulting from his unofficial acts.

This principle of law makes it necessary to consider
the lawful authority of the state board of agriculture.
Such authority is found in the provision of the section
of the statutes above quoted, that portion thereof material
here being as follows: "They shall have sole control
*  * ♦ of all state fairs and state fairgrounds." If the
state board of agriculture has power to lease the state
fairgrounds for the purposes mentioned in your letter,
it is conferred by the words just above quoted. "They
shall have sole control of the state fairgrounds." Does
this authorize them to lease the same? I have been unable
to find any authority construing similar language to grant
power to lease premises.

The case of Smith v. Cornelius^ 41 W. Va. 59, is authority
for the proposition that a public corporation created by the
laws of that state, very much resembling the board of
regents of the state university of this state, was not clothed
with authority by virtue of similar language to execute a
ninety-nine year lease on Berkeley Springs, a property
owned by the state of West Virginia, and of which this
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public corporation was given control and management. Of
course, I recognize a wide distinction between a ninety-nine
year lease, such as was attempted in that case, and a tem
porary leasing of the state fairgrounds for a short space
of time, such as is contemplated in your letter. The
question remains, however, whether the difference is not
simply of degree and not of power, for, if it be said that
the state board of agriculture has the power to lease the
premises for a day or a week, can it be said at the same
time that it does not have the power to lease it for a year?
I consider there is so much doubt about this question that
I could not advise the board that the members thereof

are at all safe in pursuing the practice of leasing the state
fairgrounds for private purposes and for the holding of
entertainments and gatherings of a public nature such as
you mention.

If it be thought that this power is desirable in the manage
ment and control of the state fairgrounds, the legislature
being now in session, express legislative authority therefor
can be acquired if it be the disposition of the legislature
to confer it. Other reasons might be given for advising
caution on the part of the board of agriculture in the
matter of leasing the state fairgrounds, but as those reasons
will be eliminated by the conferring of express legislative
authority above suggested, a discussion thereof is unneces
sary here. It is my advice that the board refrain from
making any leases of the state fairgrounds until more
express legislative authority shall have been secured.

Corporations—Foreign—^How may withdraw from state.

February 2, 19i5.
Hon. John S. Donald,

Secretary of State.
With your communication of the 28th ult., you enclose

certain correspondence received by your department from
Frank M. Hoyt, of Milwaukee, relating to the withdrawal
of foreign corporations from this state. You call my atteji-
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tion to an opinion rendered by Attorney-General Gilbert,
a copy of which will be found on page 198 of the Opinions
of the Attorney-General for 1910. In that opinion Attorney-
General Gilbert said:

"In answer to your inquiry I will say that I am unable to
find any statute covering the matter, but I am of the opinion
that a foreign corporation, licensed to enter this state under
the provisions of chapter 86 of the statutes as amended,
may withdraw from the state and surrender its license by
notifying the secretary of state that it has ceased, or will,
on a certain date cease doing or transacting business in
this state, and that it does not hold, and will not thereafter
acquire, hold, or dispose of any property therein, and that
it waives all rights under the license granted it by the state
and surrenders the same for cancellation."

You state that since said ruling you have required with
drawals of foreign corporations from this state to be drafted
in accordance therewith; that Mr. Hoyt objects to the
insertion of the words "and will not. hereafter acquire, hold,
or dispose of any property therein^', in such withdrawal
form. You ask whether the insertion of these words may
be properly waived.
In reply permit me to say that I do not express any

opinion as to whether a foreign corporation may with
draw from this state in any such manner. This should
not be construed as challenging the correctness of that
opinion, but simply means I have not given the question any
consideration and do not wish to be understood as either

affirming or denying the right of foreign corporations*
so to -withdraw. Granting, however, that they may properly
withdraw, surrender and secure a cancellation of their
license upon the filing of some such a declaration, I can see
no reason for including therein the words objected to by
Mr. Hoyt. I can see no reason for insisting that the foreign
corporation place itself in a position where it cannot, if it
sees fit, reenter the state on some future day and resume
the transaction of business therein or stand impeached by
this declaration. If, however, it be thought desirable to
leave this phrase in the declaration, then it seems to me the
objection raised by Mr. Hoyt could be eliminated by insert
ing after the word "therein" the words "contrary to the
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laws of said state," so that the phrase would read "and will
not hereafter acquire, hold, or dispose of any property
therein, contrary to the laws of said state." This will not
cause the withdrawing company any embarrassment, as
that leaves it free to again apply for a license to transact
such business as may not be in the nature of interstate com
merce and hold such property as it may lawfully acquire as
an incident to interstate commerce transactions.

' Public Officers—County Boards—Sheriffs—Salaries—Sec.
694a, Stats. 1898, is a subsisting law. It has not been
modified or repealed and was left out of present statutes
by mistake. County boards may fix salaries of sheriffs
according to its provisions.

February 3, 1915.
J. C. Davis,

District Attorney,
Hayward, Wis.

I have yours of Jan. 27th, requesting my opinion upon
the following propositions:

1, What is the legal compensation which the sheriff
of Sawyer county can now receive — must he be paid
according to the terms of the resolution passed on Nov. 14,
1899, or must he be paid $1,000 per annum and turn all
fees over to the county?

2. Is it legal for Sawyer county to pay a salary to the
undersheriff and deputy sheriff, or must they obtain their
compensation out of the $1,000 to bQ paid the sheriff as
provided by the resolution passed under date of Nov. 14,.
1899?

Copies of the proceedings Of the county board of Sawyer
county in changing from the fee system to the salary system
of compensating sheriff, undersheriff and deputy sheriffs
are submitted by you and may be briefly herein restated as
follows:

On Nov. 15, 1898, at an annual session of said county
board, it was resolved that on and after the first Monday
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in Jan., 1901, the sheriff of said county and his deputies
be paid a salary in lieu of all fees for services rendered
within the limits of said Sawyer county, said salary to be
fixed at a subsequent meeting of the board.

That thereafter, on Nov. 14, 1899, at the annual session
thereof, the said board resolved that the salary of the
sheriff of Sawyer county be fixed at $1,000 per year, pay
able quarterly, to be in lieu of all fees and fines, as com
pensation for services rendered within the limits of Sawyer
county by said sheriff and deputies, except compensation
for keeping and maintaining prisoners in the county jail.

It was further expressly provided that said changes
"shall not, however, affect the fees of said sheriff in civil
cases except when the county is liable therefor."

It was further provided in said resolution that such
salary should be "in lieu of, and in full for, all expenses
and disbursements of said officers and each of them in the
performance of their official duties within the limits of
Sawyer county."

At the 1905 annual session, and at the same time that
the salaries of other county officers were fixed, the said
county board fixed the salary of the sheriff a£ $1,000.

At an adjourned meeting of the 1911 session of said board,
held Mar. 18, 1912, the salary of the sheriff was fixed in
connection with the salaries of other county officers, and
was fixed at $1,000 per annum.

It further appears that at an adjourned 1905 meeting
of the said board, held Jan. 5, 1906, the board passed a
resolution directing that the sheriff keep a set of books
and make quarterly reports to the county clerk, beginning
with Jan. 1, 1906, as provided for in sec. 1, ch. 217, Laws of
1901; and that at an adjourned meeting of the 1910 session
of said board, held Aug. 23, 1911, the board resolved
to lay over all sheriff bills then before it for consideration
until such time as the sheriff makes his reports and com
plies with the law.

It further appears from the copy of the proceedings of
the county board, as submitted by you, that the said board
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at divers times, by resolution, fixed the salary to be paid
by the county to one undersheriff and one deputy sheriff
during the years 1905 to January, 1911.
At an adjourned annual meeting of said county board,

held Jan. 11, 1911, the following resolution was presented
and adopted:

"Be it resolved, by the board of sujiervisors of Sawyer
county, at their adjourned annual meeting assembled, that
for the term ending Jan., 1913, the number of deputy sheriffs
to be paid by the county shall be one, and that there shall
be one undersheriff paid by the county, and that the salary
of each shall be the sum of $40 per month, to be paid in
accordance with law."

The above resolution seems to be the last action taken
by said board in fixing the number of and the salaries of
the undersheriffs and deputy sheriffs to be appointed. It
appears, , however, that the sheriff whose term began in
Jan., 1913, appointed one undersheriff and one deputy
sheriff, each of whom drew a salary of $40 per month
from said county throughout his term, which ended in Jan.,
1915. , It further appears that the present sheriff, whose
term began on the first Monday of Jan., 1915, has appointed
an undersheriff and one deputy sheriff, each of whom
expect to draw a salary of $40 per month.
The resolutions of the county board of Sawyer county

passed Nov. 15, 1898, and on Nov. 14, 1899, were adopted
in accordance with and pursuant to sec. 694a, Stats.
1898, this being the only statute then in force providing
for changing a sheriff from the fee system to a salary system.
It reads as follows:

"Section 694a. Any county board may, at an annual or
other meeting, by a resolution to be entered on their records,
change the method prescribed by law for compensating the
sheriff for all services performed by him within the county
for which the county is liable to pay. When such a resolution

. shall have been adopted it shall be the duty of such board,
at their annual meeting preceding the election of county
officers, to fix a salary for the sheriff in the same manner
as the amount of the salaries payable to other county officers
are required to be fixed. The salary so fixed shall be in
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lieu of all fees and compensation for services rendered
within the limits of such county by the sheriff, the linder-
sheriff and deputy-sheriffs for which such county would
be liable if no salary was established, except for keeping and
maintaining prisoners in the county jail."

On April 30, 1901, ch. 217, Laws of 1901, went into effect.
This act did not expressly or by implication amend or
repeal'or supersede sec. 694a, Stats. 1898. On July 15,
1907, said ch. 217 was amended and superseded by ch.
596, Laws of 1907, and thereafter applied solely to counties
having at least a population of 300,000.

In this inquiry it is not necessary to determine whether
the act of 1907 nullified the operation of ch. 217 in counties
of less than 300,000, and thereby reduced such of them as
had resolved to adopt the salary system of compensation
to the fee'system, as, under the facts stated, it is clear
that the county board of Sawyer county had never adopted
the salary system provided for in said ch. 217. The fact
that in its resolution under date of Jan. 5, 1906, it directed
the sheriff to keep a set of books and make a report to the
county clerk as provided in. sec. 1 of said ch. 217, cannot
be construed as an adoption of the terms of that act.
Neither can the resolution under date of Aug. 23, 1911,
be considered of any consequence, for on that date said
ch. 217 had ceased to apply to a county of the size of
Sawyer county.
My predecessor in office had occasion to construe these

statutes in an opinion rendered Nov. 9, 1909, to the district
attorney of Fond du Lac county (see Attorney-General's
Opinions for 1910, p. 623), and he there held that sec.
694a was neither amended nor repealed by said ch. 217,
but that its operation was simply suspended. This con
struction was adhered to in Attorney-General's Opinions.
supra, on pages 630 and 635.

I can see no good reason why sec. 694a, Stats. 1898,
and ch. 217, Laws of 1901,"cannot have existed side by side,
both being operative. While both were in force a county
had the option of changing from a purely fee system to
either the fee and salary system provided for in the former,
or to the purely salary system provided for in the latter.
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It is my conclusion that Sawyer county changed from
the purely fee system to the fee and salary system provided
for by sec. 694a and is still governed by that law; and that
said ch. 217 never affected the legal relations existing
between Sawyer county and its sheriff.
It is evident that Sanborn & Sanborn, in compiling the

1906 Supplement to the Wisconsin Statutes, dropped
Said sec. 694a and inserted in its place said ch. 217. The
reyisors of the Statutes of 1913 simply copied or adopted
the Sanborn & Sanborn version. This error has given rise
to much confusion and is at the bottom of your difficulties.
As a part of its general scheme to compensate the sheriff

by salary, your county board from time to time fixed the
salary of the sheriff and limited hini to the appointment
of one undersheriff and one deputy sheriff, to whom the
county agreed to pay a fixed salary from its treasury.

Sec. 694, Stats. 1913, makes it the duty of the county
board at their annual meeting preceding the electio.n of
county officers, to fix the amount of salary which each
county officer is to receive, and it appears from your state
ment of facts that the county board of Sawyer county
has from time to time complied with said section, but for
sheriff, the undersheriff and the deputy sheriffs, whose
terms of office commenced on the first Monday in January,
1915, the county board failed and neglected to fix the
amount of their salaries. Sec. 694, subd. 2, however,
provides for such a contingency. It reads as follows:

"All salaries, the amounts whereof have heretofore been
fixed by such board or established by law shall be and
remain the salaries of such officers until the county board
shall fix the amounts thereof in accordance with this section,
and when such amounts are once so fixed they shall be and
remain the salaries of such officers until changed by the
county board."

From the foregoing I have concluded:
That question 1, as submitted by you, should be answered

as follows: That the legal compensation of the sheriff of
Sawyer county, to which he is entitled, is a salary of $1,000
per annum, payable monthly (as provided by sec. 694),
for services to be performed by him within the county
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for which the county is liable to pay, and is in lieu of all
fees and compensation for services rendered within the
limits of such county by the said sheriff, his undersheriff
and deputy sheriffs, for which said county would be liable
if no salary was established, except for keeping and main
taining prisoners in the county jail. Fees for which the
county is not liable he may keep.
That question 2, as submitted by you, should be answered

as follows: Under the resolution of Nov. 14, 1899, the board
fixed the salary of the sheriff and his undersheriff and
deputy sheriffs at $1,000. It is plain that out of this sum
the sheriff had to compensate his undersheriff and his
deputies. However, in subsequent proceedings, the county
board, in addition to the salary fixed for the sheriff, agreed
to pay out of the county treasury the salary of one under
sheriff and one deputy sheriff, which salary, under the reso
lution dated Jan. 11, 1911, was fixed at the sum of $40
per month to each. The salary so provided for has never
changed. Therefore, pursuant to sec. 694, subd. 2, above
cited, it is legal for the county to pay one undersheriff
and one deputy sheriff appointed by the present sheriff
out of the county treasury; but all other deputy sheriffs
must be paid by the sheriff out of his salary of $1,000.

Public Officers—County Boards—Sheriffs—Salaries—
County boards of counties of less than 300,000 population
have no power to place sheriff on a wholly salary com
pensation.

February 5, 1915.
K. J. Urquhart,

District Attorney,
Medford, Wis.

I have your Tetter of the 2nd inst., relating to certain
proceedings of your county board fixing the salary of the
sheriff and limiting the number of deputy sheriffs, and
providing for their compensation. You state the facts
about as follows:
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A year ago, the county board, by resolution changed
the method of compensating sheriffs, undersheriffs and
deputies from part salary and part fees to a purely salary
basis; that they fixed the number of deputies at four and
provided for their compensation in the following language;
viz.:

"The salaries of the deputies residing outside of the city
of Medford shall be the legal fees otherwise provided by
law; the salary of the deputy residing within the city of
Medford for services rendered when the sheriff and under-
sheriff are otherwise employed in official business shall be
the legal fees provided by law for such services; and when
the sheriff or undersheriff shall not be employed in official
business, such deputies' compensation for services then
rendered shall be paid by the sheriff."

It further appears that by a resolution the salary of the
sheriff is fixed at $1,400 per year and the salary of the
undersheriff at $65 per month.
Your inquiry in substance is this: Has the county

board really, provided for the compensation of the deputy
sheriffs, and, if not, is the sheriff authorized to employ
a deputy and what ought his compensation to be?
I have recently held that sec. 694a, Stats. 1898 —not

sec. 694a, Stats. 1913 — is the only law under which coun
ties of less than 300,000 population may act in changing
from a fee system of compensating their sheriffs to a salary
system.
For some reason not explained, Sanborn & Sanborn, in

compiling the 1906 Supplement to the Wisconsin Statutes,
threw out sec. 694a, Stats. 1898, and inserted in its place
ch. 217, Laws of 1901. The revisors of the Statutes of 1911
and 1913 copied from said Supplement, and the error was
thereby perpetuated and has resulted in much confusion.
Ch. 217, Laws of 1901, was amended and superseded by

ch. 596, Laws of 1907, and thereafter was made applicable
only to counties with a population of at least 300,000.
This latter act became effective July 15, 1907. In other
words, the law cited under sec. 694a in the Supplement of
1906 and in the Statutes of 1911 and 1913, is no longer a law
of this state as to counties of less than 300,000 population.
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I take it from your statement of facts that your county
at some time adopted the part fee and part salary system
provided for in sec. 694a, Stats. 1898, and a year ago at
tempted to adopt the law which since 1907 is applicable
only to counties of more than 300,000 population. In my
opinion these later proceedings of the county board are
void, there being no statute under which such proceedings
were authorized.

It. may be that the proceedings of the board in fixing the
salary of the sheriff and the undersheriff can be held to
be in conformity with sees. 694 and 694a,, Stats. 1898, and
thus be given effect, btit it is difficult to read out of the
above resolution anything by which the county fixes the
salary of the deputy sheriffs and assumes to pay the same
as a part of the compensation allowed to the sheriff. At
most it is (erroneously, of course) an attempt by the county
board to interfere with the relations between the sheriff

and his deputies, and cannot be sustained.
In answering your question, then, I would say that the

said resolution provides no compensation for the deputy
sheriffs, for which the county is liable. The shfcriff is author
ized to appoint his deputies according to sec. 723, and must
provide for their compensation.

Intoxicating Liquors—Posted Persqns—One trustee, alder
man or supervisor may place persons on blacklist.

February 5, 1915.
W. P. Knowles,

District Attorney, - .
Ellsworth, Wis.

In your communication of Feb. 3rd, you state that
in a prosecution under sec. 1556, Stats., for selling liquor
to a posted person, it appeared that the notice provided
for in sec. 1554 is signed by all of the trustees of the village
except one. You inquire whether the notice is sufficient
and whether it would be sufficient if a majority of the
trustees signed or if one of the trustees signed.
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In sec. 1554 it is provided that, in order to place a drunkard
on the prohibitive list,

"The wife of such person, the supervisors of such town,
the aldermen of such city or trustees of such village, the
county superintendent of the poor of such county, the
mayor of any city, the chairman of the county board of
supervisors of such county, the district attorney of such
county, or any of them may, in writing signed by her,
him or them, forbid all persons to sell * *" etc.

It is not entirely clear from a casual reading of the above
statutes whether the term "or any of them" would permit
of the notice being signed by any trustee or any supervisor.
The question is made more complicated by the decision of
our supreme court in the case of State ex ret. McKay v.
Curtis, 130 Wis. 357, 363, where it was held that the pro
vision in sec. 1558 closing with the condition that the
licensed person will "obey all orders of such supervisors,
trustees or aldermen, or any of them, made pursuant to law"
does not refer to individual aldermen, but to the common
council as a whole, and the same construction is given to the
same terms in sec. 1549. Our court has, however, not passed
upon the provision of sec. 1554 here under consideration.
The history of a statute may be considered in construing it.
Hamilton v. Rathbone, 175 U. S. 414; 26 Am. & Eng. Ency.
of Law (2d ed.) 625. Said provision of said sec. 1554 was
orginally enacted in sec. 10, ch. 179, Laws of 1874. It was
there expressed in the following words:

"The board of supervisors of the town in which such
spendthrift lives, or any member thereof, or the board of
aldermen of the city in which he lives, or any member
thereof, or the board of trustees of any village, or any mem
ber thereof, shall, in writing, and under his or their hands,
forbid all persons, licensed under this chapter, to sell * *"
etc.

In ch. 174, Laws of 1881, the wording of said provision was
as follows:

"The wife of such person,-or such supervisors, aldermen,
trustees, or any member thereof, shall in writing signed
by her, him or them, forbid all persons, licensed by this
chapter, to sell or give away * *" etc.
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Since the enactment of said section in above form, it has
been amended a number of times until it was finally enacted
in the present statute in the form above quoted. As origi
nally enacted, each alderman, each trustee and each super
visor was expressly given the authority to sjgn the notice.
The law was abridged so as to avoid the repetition. I am
of the opinion, therefore, that each individual trustee may
sign the notice under said sec. 1554, as the words "or any
of them" clearly refers, m view of the history of the statute,
to each individual alderman, supervisor or trustee.
In sec. 1555, after enumerating supervisors, aldermen,

trustees, county superintendent of poor, the statute reads
"or any one of them" the word "one" being added, which
clearly indicates that the section refers to individual super
visors, aldermen and trustees who may renew the notice
after the expiration of a year. This is a fact to be. con
sidered in . placing an interpretation on sec. 1554 and con
firms the construction herein contended.

Elections—Nominations—^Number of signatures necessary
to nomination papers for judicial ofiicer in Milwaukee
county.

February 5, 1915.
William L. Tiers,

Special Assistant District Attorney^
Milwaukee, Wis.

In your letter of Feb. 3rd, you inquire as to the correct
construction of sec. 2, ch. 4, Laws of 1911, relative to the
number of signatures necessary to be secured upon nomina
tion papers for judicial candidates in Milwaukee county.
Said sec. 2 provides as follows:

"Nomination papers for candidates for any such office
shall be designated as non-partisan, and shall be signed
by qualified electors equal in number to not less than three
per cent nor more than ten per cent of the electors in at
least one-sixth of the election precincts of such county,
who voted for all candidates for such office at the last
previous judicial election."
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You also state:

"We are of the opinion that in order to entitle a prospective
judicial candidate to have his name placed upon the official
ballot at the primary election, under this section and
chapter, he should circulate his nomination papers by
precincts; and his nomination papers should be signed by,
electors in at least one-sixth of the precincts of the county;
and the nomination papers from each precinct should show
names of qualified electors equal in number to not less than
three nor more than ten per cent of the votes cast in that
precinct for the office in question at the last previous
judicial election."

I agree with you that said sec. 2 is ambiguous, and it is
not entirely clear what interpretation would be placed upon
it by our supreme court. I believe, however, that your
interpretation of said section is the correct one to adopt,
especially when advising prospective candidates.

I realize, however, in view of the fact that the word each
is left out when speaking of the election precincts, while
subsec. 5 of sec. 11-5 contained that word, that it is possible
to construe this section as requiring only the signatures of
qualified electors equal in number to not less than three
per cent nor more than ten per cent of the electors in all of
the election precincts in which the nomination papers are
circulated taken as a whole, instead of requiring said per
cent in each precinct.

I do not believe that the statute can be construed as
requiring the number of signatures equal in number to not
less than three per cent nor more than ten per cent of the
total number of votes cast in the whole county for such
office; and I believe that any candidate who complies with
the law as interpreted by you will certainly be entitled to
have his name placed upon the ballot.

Constitutional Law—Legislature—It is not competent for
a legislature to limit its legislative powers by adopting a
rule limiting the number of bills that may be introduced.
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February 5, 1915.
Hon. Geo. P. Hambrecht, Chairman,

Assembly Judiciary Committee.
In your letter of Jan. 26th, you ask my opinion as to

the constitutionality of a resolution, copy of which you
enclose. By this resolution it is proposed to limit the number
of bills that may be introduced by any assemblyman,
senator or committee.

The constitution vests the legislative power in the senate
and assembly. Art. IV, sec. 1, Const.
The term "legislative power" means the authority, under

the constitution, to make laws, and to alter and repeal them.
Cooley's Const. Lim. (7th ed.) 131; 18 Am. & Eng. Ency.
of Law (2d ed.) 822.
The supreme court of Illinois has said:

"It is hardly necessary to say it is not competent for the
legislature to limit its own legislative powers, even if it
should attempt to do so." Mix v. III. C. R. Co., 116 111.
502, 508, 6 N. E. 42, 44.

The Arkansas court has quoted with approval from the
syllabus of the Mix Case as follows:

"It is not competent for the legislature to limit its own
legislative powers by prescribing rules intended to govern
the method of repealing and amending statutes. The power
to repeal and amend statutes is vested in the legislature by
the constitution, and the legislature cannot deprive itself
of the right to exercise this power by prescribing rules as
to the method in which it shall be done." State v. Hicks,
48 Ark. 515, 521, 3 S. W. 524, 526.

Cyc. states the rule as follows:

"The power to amend and repeal -legislation as well as
to enact it is also vested in the legislature, and a legislature
cannot restrict or limit its right to exercise this power by
prescribing modes of procedure for the repeal or amendment
of statutes; nor is an act of one legislature binding upon a
future legislature." 8 Cyc. 807.
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The supreme court of Ohio, in speaking of this power,
said:

"By the first section of the second article of the consti
tution, the legislative power of the State, is, in general terms,
vested in the general assembly. This most important of all
the powers of government, being that in which the supremacy
of the government itself consists, must remain in full force,
and undiminished. And the power of enacting laws neces
sarily comprehending full power to amend and repeal laws,
if complete control over all existing laws did not exist, the
legislative power would be imperfect, and incompetent to
the complete performance of its high functions. The
legislature cannot, at one session, by the enactment of a
law, in any manner, or to any extent whatsoever, limit or
abridge the legislative power vested in this body, at any
subsequent session. There is no provision of the consti
tution which enables the general assembly, in the enact
ment of a law, to provide, by contract or otherwise, against
its amendment or repeal. If this could be done, the sovereign
power of legislation itself, could be abridged by contract;
for the legislative power must be as ample and complete
in its capacity to alter and repeal existing laws, as it is in
the power of the enactment of new laws." Plank Road Co.
V. Husted, 3 0. St. 578, 581.

And again:

"It never was intended that the legislature should be
clothed with the authority to surrender the powers, or any
portion of the powers, which are essential to the preservation
of the government itself. One of the great objects of written
constitution is to provide against legislative discretion,
which might lead to abuses, and ultimately to the des
truction of the government itself. The legislative power of
the State, therefore, which is, by the Constitution, vested
in the general assembly, must continue in full force and
virtue at each succeeding session of that body, and remain
wholly unimpaired by contract, or other provision, for its
surrender or limitation, made at any preceding session of
that body." Plank Road Co. v. Husted, 3 0. St. 578, 585.

See also Toledo Bank v. Bond, 1 0. St. 622, 640.

"While the question has generally come up under a statute
in form irtepealable, or prescribing some particular method
A.G.-8
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of repeal, the reasoning is equally fipplicable to a resolution
which attempts to limit or abridge the power of the legis
lature in any way.

"Similar reasons to those which forbid the legislative
department of the State from delegating its authority
will also forbid its passing any irrepealable law. The con
stitution, in conferring the legislative authority, has pre
scribed to its exercise any hmitations which the people saw
fit to impose; and no other power than the people can super-
add other limitations. To say that the lemslature may pass
irrepealable laws, is to say that it may alter the very con
stitution from which it derives its authority; since, in so
far as one legislature could bind a subsequent one by its
enactments, it could in the same degree reduce the legis
lative power of its successors; and the process might be
repeated, until, one by one, the subjects of legislation would
be excluded altogether from their control, and the con
stitutional provision that the legislative power shall be
vested in two houses would be to a greater or less degree
rendered ineffectual." Cooley's Const. Lim. (5th ed.) 149.

Our own court has spoken on this power also:

"It is very obvious that the legislature of 1852 could not
limit a succeeding legislature to any certain form in exercising
its legislative functions. Indeed we cannot better express
our minds upon this point than by quoting the language
of the counsel for the respondent. *One legislature cannot
be bound by the acts of another as to the mode in which it
shall exercise its constitutional powers. No clog can be
thrown in its way, and no form can be presented for its
action, which the constitution does not prescribe. If the
legislature has the power to pass a law, and does pass it,
expressing an intention as to what the rule shall be, courts
cannot reject the evident intention because a certain formula
of words is not used.' " Brighiman v. Kimer^ 22 Wis. 54, 60.

See also: Kellogg v. Oshkosh, 14 Wis. 623, 628; People v.
Coler, 173 N. Y. 103, 65 N. E. 956; Oleson v. G. B. & L. P.
R. Co., 36 Wis. 383.

Similarly, it has frequently been held that under a pro
vision authorizing a municipal corporation to adopt rules
for its own government, it has no power to enlarge, diminish
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or vary the powers given it by its charter. The Short-
Conrad Co. V. School District, 94 Wis. 535, 537, and cases
there cited.

It appears perfectly clear to me that each elector of the
state, under our representative form of government, has
a right to expect that every measure which his representative
in senate or assembly desires to introduce shjall receive
respectful consideration at the hands of the legislature.
This by no means requires that every such measure shall
be passed, but it does seem to me that the constitution
never contemplated that proposed legislation should be
measured by a yardstick, and the member limited to
introducing a certain quantity.

If, by resolution, the number of bills which any member
may introduce can be limited to five (the nuniber fixed
by this resolution in case of a member of the assembly),
it can with equal propriety be limited to one, or the intro
duction of all bills may be prohibited. Of course no one
would seriously consider so extreme a measure as that
suggested, but it is by suggesting the absurd limits to
which the exercise of any such power could go that the
evident intent of the framers of the constitution that the

legislature should not have such power is demonstrated.
Another provision of our constitution is this:

"Any bill may originate in either house of the lemslature,
and a bill passed by one house may be amended by the
other." Art. IV, sec. 19, Const.

This probably means that a bill may be introduced in
either house, regardless of its subject matter. On the other
hand, it may be said to include the idea that any member
may introduce any bill, or any number of bills.
(^ooley states the general rule on this subject as follows:

"Any member may introduce a bill in the house to which
he belongs, in accordance with its rules; and this he may
do at any time when the house is in session, unless the con
stitution, the law, or the rules of the house forbid." Cooley's
Const. Lim. (5th ed.) 166.
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The rules thus spoken of are the rules of procedure of the
particular branch of the legislature.

"Each house may determine the rules of its own pro
ceedings." Art. IV, sec. 8, Const.

These rules are merely to provide an orderly procedure,
to facilitate the work of enacting needed legislation, and
it was not the intention that rules should be adopted for
impeding, obstructing, or preventing legislation. Neither
do these rules have the binding effect of laws.

"We think no court has ever declared an act of the legis
lature void for non-compliance with" the rules of procedure
made by itself, or the respective branches thereof, and which
it or they may change or suspend at will. If there are any
such adjudications, we decline to follow them." McDonald
V. State, 80 Wis. 407, 412.

That a statute does not strictly comply with a legislative
rule requiring an amendatory act to rewrite the whole
section as it will be when amended, does not invalidate
the law. Such a rule is merely "to secure a clearer and
readier understanding of the place and effect of the amend
ment. It is no part of the legislative act." State v. Still-
man, 81 Wis. 124, 126.

Another constitutional provision is:

"The right of the people peaceably to assemble, to consult
for the common good, and to petition, the government, or
any department thereof, shall never be abridged." Art.
I, sec. 4, Const.

As to this right Cooley says:

"The right of petitioning is indeed a necessary consequence
of the right of free speech and deliberation,—a simple,
primitive, and natural right." Cooley's Const. Lim. (5tli
ed.)428.

While this right is not directly involved, it seems to me
that the two rights are analogous—that the right of petition
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is indeed a barren right if it can be rendered entirely nuga
tory biecause the members of the legislature have exhausted
their right to introduce bills.
The Pennsylvania court, speaking of members of a cor

poration, said:

"The opportunity to deliberate, and if possible, to con
vince their fellows, is the right of the minority, of which
they cannot be deprived by the arbitrary will of the major
ity." Commonwealth v. Cullen, 13 Pa. St. 133, 144, 53 Am.
Dec. 450, 459.

In my opinion this resolution violates the constitutional
provision granting the legislative power to the senate and
assembly. I am also strongly (convinced that it violates
the spirit of the guaranteed right of petition, as well as the
general spirit of the constitution.
In declaring a statute unconstitutional, in Janesville v.

Carpenter, 77 Wis. 288, 303, Orton, J., used this language:

"It is not, perhaps, a violation of any special clause of
the constitution in these respects, but it is a violation of its
essential spirit^ purpose, and intent, and contrary to public
justice."

Criminal Law—Bastardy Action—-Venue—Residence of
complainant not a material element in bastardy prosecu
tions.

February 8, 1915.
C. M. Milliard,

District Attorney,
Durand, Wis.

I have yours of the 6th inst. to the effect that on January
30, 1915, a man was arrested upon a complaint of an un
married female charging him with bastardy.
From your statement of facts it appears that the defend

ant was arrested upon a warrant issued by a justice of
the peace in the city of Durand, and that the examination
has been adjourned until February 24th.
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I assume from your statement that the female coin-
plaining has agreed to receive in full satisfaction some
offer of money or other property made by the accused, but
that the proper authorities refuse to take any part in or
to approve of any settlement on the ground that the com
plaining witness is not a resident of the city of Durand
or of Pepin county.
You further state that the complaining witness is a

resident of the state of Wisconsin and you set forth facts
tending to show that she has always lived with her mother
in and around Pepin county; that last July the mother
stored her household goods in the city of Durand and
wept,to work on a farm in Dunn county; that the alleged
bastard child was begotten in the city of Durand and that
the complainant claims Durand as her place of residence.
Your question is: Can the prosecution be maintained

in the city of Durand in Pepin county?

Sec. 1530 reads as follows:

"On complaint being made to any justice of the peace by
any female who shall be delivered of a bastard child or who
shall be pregnant with a child which, if born alive, may be
a bastard, accusing any person of being the father of such
child the justice shall take such complaint is writing, under
the oath of such female, and shall thereupon issue his
warrant * *" etc.

There is nothing in this section or in the whole of chapter
64, of which this section is a part, from which it can be in
ferred that the residence of the complainant is an essential
element in the allegation to be set forth in the complaint
or in the proof to be offered in the examination or upon
trial.

It was early decided in this state, in Owen v. StatCy 12
Wis. 559, that where the complainant was a resident of
Jefferson county before, at and after the birth of her child,
she was nevertheless entitled to prosecute under this section
in the city of Milwaukee, in Milwaukee county.

Later, in the case of Zweifel v. StatCy 27 Wis. 396, exception
was taken to the jurisdiction of the justice before whom the
examination was held because the complaint did not show



Opinions of the Attorney-General 119

that the complaining female was or ever had been a resident
of the state of Wisconsin and of the county of Milwaukee
in which the proceeding was instituted, but the court
affirmed its conclusion: in the case of Owen v. State, supra,
and held that the complaint need not state that the prose-
cutrix is a resident of the county where the action in brought,
nor at what time and place the^child was begotten.

It is clear that the residence or the legal settlement of the
complainant is not an issue in a prosecution under ch.
64, and the proper supervisors of the town (or of the ward
or city in this case) should perform the duties imposed upon
them by sec. 1532 in case an agreement of settlement has
been reached between the complainant and the accused.

The inquiry, as above stated, is answered in the affirma
tive.

Corporations—Building and Loan Associations—Stock
holders of building and loan associations may vote by proxy
where by-laws are silent on the subject.

February 9, 1915.
Hon. a. E. Kuolt,

Commissioner of Banking.

With your communication of the 8th inst., you enclose a
letter received by you from Mr. Pollock, building and loan
examiner, who submits the following statement of facts
upon which you request my official opinion:

"The statutes (sec. 2014-11) provide The by-laws of
each local association must specify: * * * whether voting
by proxy be permitted * * * .' The by-laws of the First
Bohemian National Loan & Building Association of Mil
waukee contain no reference to proxies and Mr. Shabart, a
director of said association, desires to know whether the
use of proxies in that association in voting for officers or
directors at the annual meeting is legal in the absence of
any provision in the by-laws."
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Sec. 1760, Stats., provides:

"Unless a provision to the contrary is inserted in the
articles of incorporation and recited-in each certificate for
any share of stock issued by the corporation, every stock
holder of any corporation shall be entitled to one vote for
each share of stock held and.,o\vned by him at every meeting
of the stockholders and at every election of the officers
thereof, and may vote either in person or by proxy at such
elections, and by proxy at other meetings when so provided
by the by-laws of the corporation."

As this is a general statute applicable to all corporations,
the question propounded is ruled thereby in the affirmative,
unless the provisions of sec. 2014-11 render such rule in
applicable to building and loan associations. The most
that can be said for that section is that it confers power
upon the association to adopt a by-law prohibiting voting
by proxy. This it has not done. Consequently, in my
opinion, the provisions of sec. 1760, above quoted, apply
to the building and loan association in question and stock
holders in said association may vote by proxy for the officers
of that association.

Highways—Municipal Corporafions—Town Line—Appor
tionment of expense of maintenance of highway when village
formed out of territory of town abutting thereon.^

February 9, 1915.
Hon. Axel Johnson, Chairman,

Committee on State Affairs,
Assembly Chamber.

In your communication of the 4th inst., you ask that I
furnish the Committee on State Affairs with an official
opinion upon the following matter:

"If a village in enlarging its territory takes in land lying
along a town line highway, which has prior to this been
divided^ does the village assume that part of such highway
lying along said territory, or has the town, to whom this
part of the highway, belonged prior to such enlargement of
territory, to make a new division with such village?"
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Ample provision for the contingency assumed in your
question will be found in sec. 1273, Stats. That section
deals with the laying out of a highway on town lines and
provides that the order laying out such highway shall
determine what part thereof shall be made and kept in
repair by each town. It is provided that—

"If by any change of the boundaries of either or both
such towns, the territory of either or both shall be increased
or diminished, or if a new town or village be formed out of
a part of the territory of either or both of said towns having
a portion of such town line highway within its borders, that
part of such order fixing their liabilities shall be deemed
vacated, and a majority of the supervisors of each such town
shall, before the time for making the next subsequent tax
roll, meet together with a majority of the supervisors of such
new town or, as the case may be, with the president of the
board of trustees of such villages and all of them'when so
convened shall, if they can agree, make a new order appor
tioning their liabilities on account of such highway, which
shall be filed as hereinbefore provided."

• The section then further provides that if they cannot
agree, application may be made to the circuit judge for the
county in which such towns and village are situated for the
appointment of three commissioners, who shall apportion
the liabilities of such towns and villages on account of such
highway.
l am of the opinion that upon an inspection of this

statute you will become convinced that ample legisla
tive provision has been made to cover the situation
you have in mind.

Words and Phrases—Jails—Distance in statute providing
that jails shall not be within 300 feet from a school building
is to be measured on a direct line.

February 10, 1915.
M. J. Tappins, Secretary,

State Board of Control.
In your letter of Feb. 8th, you refer to sec. 566/n,

Stats., and inquire as to the measurement of the distance
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between a jail or lockup and a school building, whether the
same must be measured along the street or by the shortest
distance. Said section provides as follows:

"Hereafter no lockup or temporary place of confinement
for insane persons or persons arrested for breach of ordinance
or statute shall be erected in any village, or city of the third
or fourth class within three hundred feet of any public,
private or parochial school building, or building used
regularly or principally for school purposes."

"Distance is to be measured in a straight line in a hori
zontal plane, unless there is a clear indication that another
mode of measurement is to be adopted." 9 Am. & Eng.
Ency. of Law (2d ed.) 614.

"Distance is measured in a straight line, as the crow flies,
or on the horizontal: plane." Anderson's Law Dictionary.

There is nothing to indicate in this section of the statute
that the measurement should be made in ainy except the
usual and accepted method. Sometimes, when the statute
clearly indicates that the measurement should be made
alohg the highway, then that method is pursued; for in
stance, in statutes referring to the distance that witnesses'
travel from their homes to the court room. See Jennings v.
Menaugh, 118 Fed. 612.
I am, therefore, of the opinion that the distance in said

section under consideration should be measured in a straight
line from building to building; in other words, as the crow
flies.

Appropriations — Constitutional Law — Public Ojfficers —
County Boards—County board cannot delegate to town
boards authority to expend, as they choose, automobile
license money.

February 15, 1915.
C. J. SUMNER,

District Attorney,
Delavan, Wis.

In your communication of Feb. 13th, you state that
at the last session of the board of supervisors of Walworth
county the following resolution was adopted:
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"Resolved: That Walworth county's share of automobile
license moneys, received from the state, be apportioned to and
paid to the several towns of the county in proportion to the
assessed number of automobiles and motor vehicles in said
towns. Said moneys to be used by said towns for repairing
highways, in conformity to ch. 690, Laws of 1913."

You inquire whether the county board has the right to
pass said resolution.

The money received by the secretary of state for auto
mobile license is paid into the state treasury, and, after
deducting the actual cost of administering sees. 1636-47 to
1636-56, the balance is appropriated for highways, to be
apportioned and distributed as follows:

"One-fourth shall be credited to the appropriation for
state aid for highways; the remaining three-fourths shall be
paid as soon as may be after the close of the-fiscal year to
the county treasurers of the several counties in which the
persons paying the registration fees reside in the proportion
m which such fees shall have been received from the resi
dents of the said several counties, and shall be used for
repairing highways in said counties, outside of cities and
incorporated , villages, in such manner as the county boards
shall determine." (Sec. 172-10, subsec. 4.)

Under the resolution above quoted your county board has
delegated all the rights in regard to the manner in which
the highways shall be repaired, and which highways in
each township shall be repaired, wholly to the town board.

It seems to me that the discretion placed in the county
board must be exercised by such board and cannot be
delegated to another body.

"It is an elementary rule that when authority is con
ferred on public officials to do acts which involve the exercise
of judgment and discretion, the execution of that authority
cannot be delegated to others, and this principle is applicable
to boards of county supervisors or commissioners.
"But the usual limitation to the rule against the dele

gation of power obtains, and the board may delegate purely
ministerial and executive duties, the discharge of which
does not call for the exercise of reason or discretion." 7 Am.
& Eng. Ency. of Law (2d ed.) 988. ^
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This resolution delegates the work to be done by the
county board, requiring judgment and discretion, to the
town board without any restrictions whatever. I am of
the opinion that the resolution is invalid.

Contracts—Sunday—A lease of the state fair grounds
for use on Sunday for purposes prohibited by law is void.

February 15, 1915.
Hon. Oliver E. Remey, Secretary,

. Wisconsin State Board of Agriculture.
In your letter of Feb. 13th, you state that your board

on the second day of February, last, instructed the secretary
and legislative committee to draft a bill and have the same
introduced into the legislature, authorizing the board to
lease the state fair park. You inquire^ in case such legis
lative authority is given, whether the leasing of such grounds
on Sunday will be in violation of the statutes of Wisconsin?

It is a general rule that "contracts to perform on Sunday
something prohibited by statute are void whether made on
Sunday or on a secular day." 27 Am. & Eng. Ency. of Law
(2d ed.) 410; Lippert v. Garrick Theatre Co., 144 Wis. 413.

Under this rule of law a contract leasing the fairgrounds,
to be used for a purpose which is prohibited by law, will be
absolutely void.

Taxation—Income Tax—^Personal property tax of partner
cannot be offset against income tax of partnership.

February 16, 1915.
E. E. Brindley,

District Attorney,
Richland Center, Wis.

In your communication of the 6th inst., you submit the
following statement of facts:
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"Two brothers, Smith and Bud Hole, were conducting
j jint farming operations in the town of Orion until some time
last March. In March, 1914, they dissolved partnership and
divided the personal and real property. In the spring of
1914, the personal and real property was assessed to each
individual according to his interest."

You ask whether the income tax assessed against the
partnership can be offset by receipts of personal property
taxes paid by each member of the partnership for the 1914
assessment, it being understood that the personal property
taxes were paid upon property formerly owned by the part
nership.

Sec. 1087m-26 provides:

"Any person who shall have paid a tax assessed upon his
personal property during any year shall be permitted to
present the receipt therefor to the tax collector, together
with any similar receipts for personal property taxes paid
by members of his family whose incomes have been assessed
to him, and have the same accepted by the tax collector to
their full amount in the payinent of income taxes assessed
against such person during said year."

Authority for offsetting the personal property tax against
the income tax comes from the above section. It is plain
that to authorize the offset, the personal property taxes
must have been assessed against the same person against
whom the income tax is assessed. A partnership, of course,
is an individual entity, and personal property taxes assessed
against the partnership, without doubt, may be offset
against the income tax assessed against the same partner
ship. I do not see how the statute can be construed to
permit the offset of a personal property tax assessed against
a member of the partnership to be offset against the income
tax assessed against the partnership, and I do not see that
the fact that the personal property so assessed was formerly
a part of the partnership property can make any difference.

It is a general rule of law that a debt owing to a member of
a partnership by a creditor of the partnership can
not be offset against a claim of the creditor against
the partnership. Beauregard v. Case, 91 U. S. 134; Wilson
V. Runkel, 38 Wis. 526; Bates on Partnership, sec. 1081.
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While the above rule of law is not controlling upon the
question here involved, I think the statute should he con
strued in harmony therewith, unless a contrary intent plainly
appears. Such contrary intent does not appear and I do
not think the statute can be construed to authorize the offset

of a personal property tax assessed against the member of
the partnership against an income tax assessed against the
partnership.

Public Officers—County Board—Sheriff—Salaries—Sheriffs
may be compensated wholly by salary only in counties of
3.00,000 population, or more.

February 17, 1915.
Claron a. Markham,

District Attorney^
Beaver Dam, Wis.

I have your letter of the 15th inst. to the effect that at a
meeting of the county board of your county last year a
resolution was adopted changing the method of compen
sating the, sheriff, undersheriff and deputies from a fee
system to a salary system, and that you understand that I
have rendered an opinion holding that sec. 694a, Stats.
1898, is not now in force.
In your letter you refer me to ch. 151, Laws of 1899, ch.

217, Laws of 1901, Supp. 1906, and ch. 596, Laws of 1907,
and I note your argument showing that sec. 694a, Stats.
1898, has not been repealed.
You request an opinion as to whether or not the resolution

of your county board changing the method of compensating
the sheriff, undersheriff and deputies is legal, and, if not
legal, what is the present status of the sheriff and his ap
pointees as to compensation. .
As you have not submitted a copy of the resolution and

other attendant proceedings of said county board, I cannot
give you decisive answers to your question. I can only
advise you in a general way upon the law and leave it to you
to apply it to the facts as they are.
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It is true that I have rendered an opinion as to the force
and effect of sec. 694a, Stats. 1898, but, contrary to your
understanding or information, I have held that said section
is in force and has been in force ever since the adoption of
the Revised Statutes of 1898; and I quote the following
from an opinion rendered to the district attorney of Taylor
county, under date of February 5, 1915,* viz:

"I have recently held that sec. 694a, Stats. 1898—^not sec.
694q, Stats. 1913—is the only law under which counties of
less than 300,000 population may act in changing from a fee
system of compensating their sheriffs to a salary system.
•"For some reason not explained, Sanborn & Sanborn, in

compiling the 1906 Supplement to the Wisconsin Statutes,
threw out sec. 694a, Stats. 1898, and inserted in its place
ch. 217, Laws of 1901. The revisors of the Statutes of 1911
and 1913 copied from said Supplement, and the error was
thereby perpetuated and has resulted in much confusion.
"Ch. 217, Laws of 1901, was amended and superseded by

ch. 596, Laws of 1907, and thereafter was made applicable
only to counties with a population, of at least 300,000.
This latter act became effective July 15, 1907. In other
words, the law cited under sec. 694a in the Supplement of
1906 and in the Statutes of 1911 and 1913, is no longer a
law of this state as to counties of less than 300,000 pop
ulation."

If the resolution of your county board was adopted
pursuant to ch. 217, Laws of 1901, or sec. 694a, as it ap
pears in the Supplement of 1906, or in the Statutes of 1911
or 1913, then it is my opinion that such resolution is void,
and your sheriff and his appointees are not entitled to a
salary from your county treasury. He and his appointees
are entitled only to the fees allowed by law.

On the other hand, if the said resolution was adopted
pursuant to the provisions of sec. 694a, Stats. 1898, or
can be so construed as to harmonize with its provisions,
then it is my opinion that your sheriff should be com
pensated on a part salary and part fee system as in said
section provided.

*'1Page 107 of this volume.
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Requisitions—Prima facie case must be established by
affidavit.

February 17, 1915.
Charles A. Taylor,

District Attorney,
Barren, Wis.

In your letter of the 15th, you state that you expect soon
to make application for a requisition upon the governor of
Iowa for the return of a fugitive from justice, wanted on the
charge of obtaining money under false pretenses, that it is
alleged that the accused falsely pretended that he was an
agent of a Chicago grocery house. You state that in estab
lishing, by affidavit, a prima facie case against the defendant
you will have to use the affidavit of the sales manager of
the Chicago firm that the defendant was not and never has
been one of their agents. You state that in a prosecution
of the defendant's partner, the sales manager testified before
a magistrate that the defendant was not an agent of the
company. You ask if you could use a certified copy of the
testimony of the sales manager in the other case in your
county, that the absent defendant was not an agent, instead
of using an affidavit.
The rules of the executive department require that the

facts be shown by affidavit. I should prefer a literal com
pliance with this rule. You should have the affidavit made
before magistrate in Illinois, and his authority to act
should be shown in exactly the same manner as is required
in the case of a magistrate in this state. The magistrate
should also certify that the affiant is known to him and is
worthy of belief.

Public Officers—District Attorney—It is the duty of the
district attorney to prosecute all actions to recover for
feitures.

County clerk, who, by excusable error, erroneously issues
marriage license, should not be prosecuted under sec. 2339e.
Marriage license fair on its face protects person solemniz

ing marriage.
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February 18, 1915.
James Kirwan,

District Attorneyy
Chilton, Wis.

In your communication of the 12th inst., you state:

"A lady called to see me to-day for criminal warrants for
county clerk and also for a person who married her daughter
under a marriage license issued by our county clerk through
an honest error as the girl to be married lived in Sheboygan
county and not in this."

You state that the person or minister marrying them after
the five days did it in good faith also in this county and not
knowing the difference. You ask whether, under sees.
2339a to 2339/, the county clerk' and minister are guilty of
the respective offenses therein stated under the above facts,
and, if so, what the form of .the suit, criminal or civil, to
recover such forfeiture, and is it any duty of the district
attorney as such to recover such forfeiture, and to whom
does such forfeiture go.

Sec. 2339a provides:

"Not less than five days previous to persons being joined
in marriage a license therefor shall be obtained from the
county clerk of the county in which the female resides, or
if not a resident of the state, then from the counter clerk of
the county where the marriage is to take place in this state."

Sec. 2339e provides:

"The county clerk shall receive as a fee for each license
granted the sum of fifty cents which shall become a part of
the funds of the county. If any clerk shall, in any other
manner than provided for in sections 2339a to 2339g,
inclusive, knowingly issue or sign any marriage license, he
shall forfeit and pay a sum hot exceeding one thousand
dollars."

Sec. 2339/" provides:

"If any person authorized by law to solemnize a marriage,
perform such a ceremony, when the parties thereto have not
obtained the proper license, or when five days or more have
not elapsed since the date of such license or when parties
A.h-9
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fail to present such license when making application for
marriage except hereinafter provided, he shall forfeit and
pay for every such offense a sum not exceeding five hundred
dollars, or may be imprisoned not exceeding one year."

From the above provision of law it is plain that a marriage
license should be obtained from the county clerk of the
county where the female resides. A forfeiture is imposed
upon the county clerk if he knowingly issues or signs any
marriage license in any other manner than provided by law.
It seems that, through some error occurring in a manner
not explained by you, the county clerk issued a license
for the marriage of. a female not residing in his county.
It is probably true that the question of whether he
is subject to forfeiture provided in sec. 2339e depends
upon whether he knowingly issued the license. If it was an
innocent mistake on his part, a mistake not arising in any
manner by his negligence, then, in my opinion, he is not
subject to the penalty denounced by sec. 2339e, and if
upon a prosecution to recover the forfeiture therein provided
he could convince the jury that he was not guilty of any
official turpitude, neglect or delinquency and that the result
was due to an error that might be committed by any,one
in the exercise of reasonable caution, care and prudence,
he not only would be acquitted by the jury, but, in my
opinion, he should be so acquitted.

Under the provisions of sec. 2339/ the person solemn
izing the marriage is subjected to the forfeiture therein
provided when the parties to the marriage ''have not obtained
the proper license" No doubt the license presented to the
minister who performed this ceremony was fair on its face
and unless there were facts brought to the knowledge of the
minister, which should have apprised him of the fact that the
lady to the marriage was not a resident of Calumet county,
it is very doubtful in my mind whether the minister could
be successfully prosecuted to recover the forfeiture therein
provided. I have no idea that the minister must investigate
into the proceedings leading up to the issuance of the license
to determine whether or not it is a proper license. The
license, if fair and regular on its face, must, in my judgment.
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afford sufficient protection to the person who solemnizes the
marriage, unless he can be charged with facts which should
put him on his inquiry in this respect.
Whether or not prosecution should be brought against

the county clerk and the minister in this case is a matter
resting very much in the sound discretion of the district
attorney. It is not my opinion that a, district attorney
should take cognizance of every little infraction of the law
not involving turpitude and evil intent. In every case there
are things to be taken into consideration aside from the
fact of whether a technical violation of the law has occurred.

The probability of conviction is one of the things that should
be considered by the district attorney and where it is apr
parent that the infraction of law is the result of error or
innocent mistake and a prosecution would be based solely
upon technicalities, perhaps refined, it may be assumed
that such a prosecution will not appeal with great favor to
the ordinary j ury and that a prosecution is not necessary under
such circumstances for the purpose of vindicating the law.
A perusal of ch. 142, Stats., relating to the collection of

forfeitures, will provide the answers to your other questions.
The penalties provided by the sections above quoted are in
the nature of forfeitures and under the provisions of ch. 142,
actions brought for the recovery thereof are civil and not
criminal. While it is not so expressly provided in that chap
ter that the district attorney shall prosecute all cases for the
recovery of forfeitures, I think such is clearly the intent of
that chapter as well as the section relating to the duties of
district attorneys. Under the provisions of sec. 3306, all
forfeitures collected are to be paid to the county treasurer.

Criminal Law—Abandonment—^Venue of prosecution for
abandonment on facts stated.

February 18, 1915.
James Kirwan,

District Attorney^
Chilton, Wis.

In. your letter of Feb. 12th, you state that a married
man who lived in your county for a .period of six months
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with his wife and four children took his wife to Manitowoc

county the last week of May, 1914, where they visited with
parties for a week; that at the end of said week said married
man, together with the husband of the wife where they
visited, took a trip to Milwaukee to attend a convention,
after which the man who had lived in your county with his
wife returned from Milwaukee and came direct by train to
his home in Calumet county, packed his grip and left for
parts unknown^
You state that you have issued a warrant against him,

but you inquire whether the abandonment of his wife and
family took place in your county or whether it took place
in the county where the wife was visiting at the time of such
abandonment.

It is true that the wife was in Manitowoc county when the
husband left for parts unknown. It is also true that her
home was in Calumet county, and that her husband came
to said home and packed his grip and left. Under these
facts, I am of the opinion that the warrant was correctly
issued in your county as the abandonment took place
therein.

Fish and Game—Nets-—Sec. 4560a-43 construed.

February 18, 1915.
Albert W. Grady,

District Attorney,
Port Washington, Wis.

In your letter of Feb. 15th, you refer to subd. (c),
subsec. 1, sec. 4560a-43, Stats., and ask whether said provi
sion applies to Ozaukee county.

Said subsec. 1, sec. 4560a-43, provides in part as follows:

"It shall be unlawful and is hereby prohibited for any
person, persons, firm, company or corporation to set or
use or place or cause to be set or used or placed in, the waters
of Lake Michigan:
"(a) A gill net having meshes less than four inches,

stretch measure, in less than forty fathoms of water.
"(b) ♦ * » .
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"(c) A net of any kind or other device, except pound
nets, for trapping fish within one-third of a jnile of any
harbor, pier or breakwater, or any parts of the shores of
Lake Michigan, opposite and adjacent to Racine and
Kenosha counties." .

The question is, whether subd. (c), above quoted, or any
part thereof, applies to Ozaukee county. An analysis
thereof resolves itself into two questions: First, to what
kind of nets does the prohibition apply? Second, to what
places does the prohibition apply?
In answer to the first question, the prohibition seems to

apply to nets of every kind except pound nets.
In describing the places where the prohibition applies, the

use of a compound sentence is made, "within one-third
of a mile of any harbor, pier or breakwater, or any parts of
the shores of Lake Michigan, opposite and adjacent to
Racine and Kenosha counties." The section as a whq^
relates to the entire Lake Michigan and the first part of the
sentence above quoted includes all waters in Lake Michigan
within one-third of a mile of any harbor, pier or breakwater.
This means a harbor, pier or breakwater opposite Ozaukee
as well as all other counties in the state bordering on Lake
Michigan.' The second part of the sentence above quoted
is more restricted and applies only to those watiers lying
within one-third of a mile of the shores within Racine and
Kenosha counties.

My conclusion, therefore, is that. subd. (c) prohibits
the use of a net of any kind within one-third of a mile of any
harbor, pier or breakwater wherever it may be in Lake
Michigan, except that pound nets may be set in those waters.
It also prohibits the setting of any net, other than a pound
net, within one-third of a mile of the shores of Lake Michigan
opposite and adjacent to Racine and Kenosha counties. The
answer to your question, therefore, is that a part of said
subd. (c) applies to Ozaukee county, while another jihrt
thereof does not. The part prohibitng the setting of any
kind of a net, except a pound net, within one-third of a mile
of any harbor, pier or breakwater, applies to Ozaukee
county, but the part prohibiting the setting of similar
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R'ets "within one-third of a mile of the shores opposite and
adjacent to Hacine and Kenosha counties, of course, does
no.t.

Public Officers Sheriff—Salaries—Salary of sheriff cannot
be fixed under provision of_ statute relating to county
officers generally.

February 18, 1915.
K. J. Urquhart,

District .Attorneyt
Medford, Wis.

,  I have your letter of the 15th inst., referring to my opin
ion rendered to you under date of Feb. 5, 1915, relating to
the effect to be given ;to sec. 694a, Stats. 1898, determin
ing the salary compensation of the sheriff of your county
according to a resolution adopted by your county board
about a year ago. I note that you have concluded that the
said resolution, which is hereinafter quoted, cannot be sus
tained under said section.

You now state that you have made further investigation
of the records and proceedings of the county board of your
county, and that you. find that the only other resolution ever
passed by said board, and relating to this subject, was in
1895, when the said board "attempted to place the sheriff
on an all salary basis in so far as it provided that he should
perform all work in which the state or the county should be
a party for the salary therein provided, and that he should
turn , over all fees by him collected in criminal cases to the
county treasurer,"

You. now call my attention to subsec. 4, sec. 694, being
the one added by ch. 376, Laws- of 1907, and inquire if this
applies to. the office of sheriff in counties of less than 300,000
inhabitants, and, if so, can the resolution mentioned in
your letter of Feb. 2 be held valid under it.
The resolution mentioned in your letter of Feb. 2 fixed

the number of deputy sheriffs at four, and provided for their
salaries in this way:
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"The salaries of the deputies residing outside of the city
of Medford shall be the legal fees otherwise provided by law;
the salary of the deputy residing within the city of Medford,
for services rendered when the sheriff and undersheriff are
otherwise employed in official business, shall be the legal
fees provided by law for such services, and when the sheriff
or undersheriff shall not be employed in official business,
such deputies' comi)ensation for services then rendered shall
be paid by the sheriff."

• The resolution fixed the salary of the sheriff at $1,400. per
year and that of the undersheriff at $65 per month.

Subsec. 4, sec. 694, reads as follows:

"Whenever any county officer shall be paid by- fees
collected, or partly by fees and partly by salary, the. county
board of such county may, at any time, change the com
pensation of such county officer from a fee basis to a salary,
and may fix the salary of such officer, and at the same time
the county board and such officer shall stipulate in writing
the amount of compensation which shall be received and
accepted annually by such officer for the remainder of the
term for which he was elected as equivalent to ̂ e fee, or
fees and salary to which he was theretofore entitled; but
no such county board so changiiig such compensation shall
subsequently change the compensation of any such officer
otherwise than as provided in subdivision 1 of this section."

The resolution of your county board adopted in 1895
intended, no doubt, to comply with sec. 694a of the
annotated statutes then in force, there being no other law
under which a county could change from a fee to a part
salary system.
A year ago, your county board adopted the resolution

above quoted, and it seems quite plain that the board at
tempted to proceed under sec. 694a, Stats. 1913, which
I have held did not then and do not now apply to counties of
the size of Taylor county.
Ch. 376, Laws of 1907, being subsec. 4, sec. 694, Stats.

1913, must be held to apply to all county officers except
such particular county officers as are governed by some
special statute specifically referring to them. I refer you
to sec. 4987, Stats., for this rule of construction.
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The provisions of sec. 694a, Stats. 1898, relate to the
particular office of sheriff, and prescribe the manner in
which he may be changed from a fee to a part salary system.
Ch. 596, Laws of 1907, relates to sheriffs' salaries in counties
of 300,000 or over.
Answering your question, therefore, I am of the opinion

that subsec. 4, sec. 694, Stats. 1913, does not apply to
the office of sheriff in any county of this state, and it follows
that the proceedings of your county board cannot be con
strued to have been taken under and pursuant to the last
named section.

Taxation—Special Assessments—City treasurer should be
credited by county treasurer with delinquent special assess
ments in certain cases.

February 18, 1915.
Wisconsin" Tax Commission.
In your letter of recent date you state that the county

treasurer of Eau Claire county has refused to give the treas
urer of the city of Eau Claire credit for the special assess
ments toward payments of the 1913 county tax.
You state that in the city of Eau Claire street improve

ments are paid for out of the general fund, the contractors
being paid cash for the full amount of their contract; that
the special assessments are held as accounts receivable of
the city; that no certificates are issued.
You ask:

"Should not special assessments not covered by certificates
be included with general property taxes in one amount
when the city treasurer makes return to the county treasurer
of delinquent taxes? Should not the county treasurer give
the city treasurer credit for such total amount, including the
special assessments, on the county taxes and include the
total amount in one certificate?"

Sec. 1112 provides for the return of delinquent taxes to
the county treasurer. Sec. 1113 provides for the form of
such return, and sec. 1114 provides for the affidavit to be
annexed to the statement of delinquent taxes and for the
collection of the same.
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The question presents itself, whether the tax here spoken
of is broad enough to include special assessments. In said
sec. 1112 it refers to "any taxes mentioned in the tax roll."
I believe that the case of Sheboygan Co. v. City of Sheboygan,

54 Wis. 415, is decisive of this point. On page 420 the court
said:

"Section 1114 provides that the town treasurer (or, as ap
plied to this case, the city treasurer) shall be credited by the
county treasurer with the amount of unpaid taxes returned
by him, and that from thenceforth the same shall belong to
the county. No discrimination is made between different
kinds of taxes, or the different purposes for which they are
imposed. The return may include state, county, town or
city, ward, school or road taxes, or any special assessment
whatever, authorized by law. These are not separately
returned, but all unpaid taxes of every description on a
given parcel of land are massed, and the aggregate amount
of all is alone stated in the delinquent return. Section 1113."

On page 421, the court said:

"We have used the terms 'assessment' and 'tax' inter
changeably, for they are so employed in the statutes which
rule this case. Within the meaning of those statutes,
a special assessment for the cost of grading is a tax."

Under this decision your question should be answered in
the affirmative.

In a letter from the district attorney of Eau Claire coun
ty concerning this matter, he has referred this department
to the case of Williams v. Eau Claire County, 134 Wis. 543, in
which the court held that in case of a special assessment
covered by a certificate, the county treasurer must adver
tise and sell land upon which the certificate rests by sepa
rate sale for the nonpayment of such certificate^ The
certificates referred to are those mentioned in sees. 926-135
and 926-136, Stats.; but under the facts stated in your
letter, the city of Eau Claire is not issuing any certificates
at the present time under such statutes, but all improve
ments are paid out of the general funds. In view of this
fact the rule laid down in the case of Sheboygan Co. v. City
of Sheboygan, supra, is controlling.
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Of course the instances for which a special provision is
made to collect the special asessments for local improve
ments, as provided for in sees. 1210A and 1210/, Stats.,
are exceptions to the general rule, and the proceeding therein
provided for must be allowed in such cases, but in case of
an individual lot owner the provisions in sees. 1112, 1113
and 1114, Stats., are applicable.

Public Officers—School District—Contracts—School district
treasurer may not deposit money of the school district in a
bank of which he is an officer or stockholder.

February 19, 1915.
0. H. Bruemmer,

District Attorney,
Kewaunee, Wis.

In your communication of the 4th inst., you ask whether
a school district treasurer may deposit the money of the
school district in a bank in which he is a stockholder, the
money being deposited in open account and school orders
drawn upon it, there being no provision for a district deposi
tory. You state that there is no contractual relation between
the bank and the district or between the treasurer and the
district relative to the school- fund and in the event of my
holding that the treasurer cannot deposit the money in
the bank in which he is interested, you ask me to point out
the distinction between this case and the case upon which I
gave you my opinion under date of Jan. 12th, holding
that where the deputy county treasurer was the cashier
of a bank there was no legal objection to the bank cashing
county orders and afterwards being reimbursed by the
county.

Sec. 4549 prohibits any officer 'of a school district from
acquiring "any pecuniary interest, directly or indirectly,
present or prospective, absolute or conditional, in any way
or manner, in any purchase or sale of any personal or real
property or thing in action, or in any contract, proposal or
bid in relation to the same"
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The money of a school district is personal property belong
ing to the district. When the district treasurer deposits
that money in a bank, there is a contractual relation between
himself and the bank or between the school district and the

bank, or perhaps between both himself and the school
district and the bank. If he is a stockholder in the bank he

thereby acquires a pecuniary interest in the contract which
the bank has relating to personal property of the district
and which interest he is prohibited from acquiring by the
plain provision of sec. 4549.
It is, therefore, my opinion that it is unlawful for a school

district treasurer to deposit the money of the district in a
bank in which he has a pecuniary interest. I think the
difference between this question and the situation upon which
I formerly rendered you my opinion, to which you refer in
your las t communication, is apparent.

Public Officers—Citizenship—K resident of the state of
Wisconsin may be appointed commissioner of deeds, al
though he is not a citizen.

February 19, 1915.
Hon. R. B. Pixley,

Private Secretary to the Governor.
In your communication of the 17th inst., you inquire

whether a person, now a resident of Milton, Wisconsin,
who has recently moved into this state from the state of
New York, but who cannot be appointed a notary public
for the reason that he is not a resident and elector of the

state, may be appointed a commissioner of deeds under sec.
182, Stats.

Prior to 1905, sec. 182, Stats., provided, in part, as follows:

"The governor shall have power to appoint one or more
commissioners in any other of the United States, or of the
territories belonging to the United States, who shall hold his
office for the term of four years unless sooner removed."

Ch. 201, Laws of 1905, amended said section by striking
out the word "other" above quoted and in other respects.
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Prior to this amendment, it was plain that the commissioners
of deeds were to be appointed only in other states of the
United States. We must ascribe some purpose to the legis
lature in deliberately striking out the word "other". The
only purpose apparent in so striking out said word was to
include the state of Wisconsin where before it was plainly
excluded.

Words may sometimes be stricken out of a statute in the
interest of clearness and to remove ambiguities. Such cannot
be considered to have been the purpose here. Unless the
purpose of the amendment was as above suggested, it made
ambiguous that which before was plain and certain.
I am, therefore, of the opinion that the legislature intended

to confer upon the Governor power to appoint commissioners
of deeds resident in this state and it is my opinion that the
person mentioned in your communication may be so ap
pointed.

Requisitions — Criminal Law — Abandonment — Person
charged with abandonment of illegitimate child may be
requisitioned.

Conviction in bastardy proceedings not condition pre
cedent to prosecution for abandonment of illegitimate child.

February 19, 1915.
Albert H. Smith,

District Attorney,
Merrill, Wis.

In your letter of the 18th, you say that you have been
asked to issue a warrant pursuant to section 4587c on the
charge of abandoment of an illegitimate child; that you are
further requested to have the defendant arrested in another
state and returned through extradition proceedings. You
call my attention to the fact that this section has been
changed, the law previously requiring that the parentage of
the child be established in a court of competent jurisdiction
before warrant issue; that as it stands to-day the evidence
necessary to convict would indicate that a proceeding could
be instituted without a former adjudication in a bastardy
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proceeding. You say the statute provides that such an
abandonment is a crime and that it has been argued that
it is, therefore, extraditable; that you have not fully deter
mined just what to do in the matter, but that you are a
little suspicious of the law in view of the fact that the
rules relating to extradition specifically set forth that the
laws governing bastardy proceedings are not sufficiently
defined as to warrant an extradition for the offense, and
there are some ear marks, in this statute that would lead one
to believe that this is simply a ruse to get around that rule
in a different manner, and that there would be some question
whether or not the governor of another state would recog
nize this statute which authorizes the extradition of the
defendant. You ask my opinion on the matter.

Sec. 5278, R. S. United States, provides for returning
an accused person to the demanding state, when, among
other things, there is produced a copy of an indictment
found or an affidavit made before a magistrate charging the
accused with having committed treason, felony, or other
crime. Under this section extradition proceedings apply
to any person who is charged with any crime.

Sec. 4587c makes the abandonment of an illegitimate
child, leaving such child in destitute and necessitous cir
cumstances, a crime. The reason for the rule that no
requisition will be granted for the surrender of a fugitive
charged with bastardy is that under the statutes of this
state bastardy is not a criminal offense.
In my opinion, under sec. 4587c it is not necessary that

there should be an adjudication in bastardy proceedingj.
The necessary proof of parentage can be offered in the
criminal proceeding under the section referred to.
In my opinion this offense is extraditable, and I know of

no reason why the governor of another state should refuse
to issue his warrant simply because the offense charged is
that named in the section. It is true that, if he should refuse
to honor the requisition, there is no way of enforcing the
duty imposed upon him by sec. 5278, R. S. United States,
but most of the governors comply with the provisions of that
section anyway. The mere fact that in their state there is
no corresponding section to that of our sec. 4587c ought not
to influence them in any way.
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Public Lands—Swamp lands of the state are trust .fund
lands to a certain extent.

February 20, 1915.
Hon. E. M. Griffith,

State Forester.

In your letter of the 4th, you state that the state owns
some two hundred acres of forest reserve lands on the shore
of Thunder Lake, in Town 38, Range 10 East; that the com
missioners of the Three Lakes Drainage District wish to
lower the level of this lake some three feet, in order to drain
a large amount of marsh lands; that the court has advised
the drainage commissioners that they should secure releases
from all the riparian owners around the lake, releasing them
from any damage to the land by reason of the lowering of
the water, and that the commissioners have requested you,
as state forester, to sign releases as to the state forest
reserve lands; that it would appear that the state lands will
not be injured by the lowering of the water table, but in
fact improved, and that this will certainly be the case with
respect to the other state forest reserve lands in the vicinity,
which are marsh lands, which will be drained. You ask
me to advise you as to whether you have authority under
existing law to sign such releases on behalf of the' €tate,
acting through the state board of forestry, and, if not,
what department would have jurisdiction in the matter.
I have learned from you that these state lands to which

you refer came to the state by the Swamp Land Grant Act of
congress. In the recent decision in the Forestry Case the
supreme court has held that these lands are trust lands,
held by the state for the benefit of the school fund. The
supreme court has also ordered an accounting and no final
judgnient will be entered in this case until after such account
ing. The giving of a release by the state would, in effect, be
giving away certain rights of the state. In my opinion,
neither the board of forestry nor any other department of
the state government has any authority to givS away any
property rights of the state. Furthermore, it would appear to
me that it is not advisable even to sell any such rights until
after the accounting to which I have referred. Presumably
after that accounting has been had, and the supreme court
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has entered its final judgment, the rights and liabilities of
the state with reference to such lands will have been more
accurately defined, and it will then be known what depart
ment of the state would have authority to make a sale of
any rights which the state may have in the lands. I would
therefore advise you that at this time nothing shdhld be done
on behalf of the state in this matter.

Public Officers—State Warrant—A claim against the state
may be assigned by the claimant, and the assignee should
present the same verified by him to the secretary of state,
who should draw his warrant in favor of the assignee.
The state treasurer is required to pay the person named

in the warrant, or his assignee.

February 20, 1915

Hon. Henry Johnson,

State Treasurer.

In your communication of the 19th inst., you state that
you are in receipt of a certified copy of an order made by
the circuit court of Milwaukee county, dismissing the pro
ceedings in the case of American Fidelity Company v. Inter
state' Construction Company and dismissing the receiver
that was appointed for the Interstate Construction Com
pany in such proceedings.
You also enclose a warrant of the secretary of state,

No. 5377, dated February 17, 1915, for $6,998.75, drawn
in favor of the Interstate Construction Company, assigned
by the Interstate Construction Company, which assign
ment is executed on the part of said company by Gustav
Scheurman, secretary of the company, and ask whether
you are justified in paying this warrant. You call attention
to the fact that the secretary of state was heretofore re
strained from issuing any warrants to said Construction
Company and that by order of the court he was required
to pay all money due to said company to the receiver
appointed by the circuit court of Milwaukee county in
the proceedings above mentioned.
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You call attention also to the fact that the warrant,
as well as assignment thereof, was dated prior to the date
of the order discharging the receiver, and you ask whether
that will have any effect upon the payment.

The receivership proceedings above mentioned grew out
of the fact that the Interstate Construction Company,
which had built a wing to the historical library, refused
to pay some of its creditors. The American Fidelity
Company, being on the bond of the Interstate Construction
Company, and consequently liable to the creditors of the
Interstate Construction Company, in Order to protect
itself, instituted these proceedings and secured the appoint
ment of the receiver with a view of having the money due
the Interstate Construction Company from the state placed
under the control of the court so that it would be applied
in discharge of the indebtedness of that company to its
creditors in this state. As a part of those proceedings
the secretary of state was enjoined from drawing any war
rants to the Interstate Construction Company. Shortly
after the institution of these proceedings negotiations
were had between the Fidelity Company and the Interstate
Construction Company looking toward an adjustment of
the matters involved in that suit, and a few days ago the
attorney for the receiver, Mr. Scheurman, representing the
Interstate Construction Company, the secretary of state,
and myself held a conference upon the procedure that might
be taken to protect the interests of all the parties, to the
end that the proceedings pending in the Milwaukee county
circuit court might be dismissed, the receiver discharged,
the money paid from the state treasury and distributed
as and where it belonged. As a result of that conference
it was decided that the secretary of state might issue his
warrant to the Interstate Construction Company; that the
warrant should then be assigned by the Interstate Con
struction Company to Messrs. Quarles, Spence & Quarles,
attorneys for the receiver, and held by them until an order
was secured in the proceedings pending in the circuit court
for Milwaukee county, dismissing those proceedings and
discharging the receiver. Of course, the warrant was issued
by the secretary of state prior to the dissolution of the
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injunction against him, but it was done by and. with the
express consent of the attorney for the receiver and, of
course, has no effect whatever upon the validity of the
warrant.

If the secretary of state had deliberately and contuma
ciously issued the warrant in defiance of the order of the
court he would be subject to punishment for contempt, but
such was not the case. The order was issued by him by
and with the consent of all the parties interested so that
feature requires no consideration. The only thing that
ever interfered with the payment of this money by you
to the Interstate Construction Company was the existence
of the receivership proceedings in Milwaukee and the
resultant duty on your part to pay the money due the
Interstate Construction Company only to the receiver
appointed in those proceedings. Those proceedings have
now been dismissed and the receiver discharged so that
there is nothing whatever interfering with the payment of
the warrant drawn to the Interstate Construction Company
by the secretary of state either to the Interstate Construc
tion Company-or to its assignee.
I take it from your inquiry that you have some doubt

as to whether you are authorized to pay warrants to assignees
of the persons named in the warrant. Upon this question
you are advised that every chose in action, including a
warrant issued by the secretary of state upon the state
treasurer, is subject to assignment and that it is entirely
within the power of the person possessing the chose in
action, or, in this instance, to whom the warrant is drawn,
to make a valid assignment thereof, and by sec. 157,
Stats., the state treasurer is authorized to recognize such
assignments as it is provided therein, among other things,
as follows:

"And upon each such warrant, when payment is made in
currency, he shall take the receipt, indorsed on or annexed
thereto, of the payee therein named or his authorized
agent or assignee."

From the foregoing considerations it is quite plain that
you are not only authorized to, and fully protected in paying
A.G.—10
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this warrant to the assignee of the Interstate Construction
Company, but that it is your duty so to do and upon re
fusal yOu could be successfully mandamused to pay the same.

You also ask in your letter:

"When an assignment has been made to the secretary of
state for accounts due any person, is it not the duty of the
secretary of state, as auditor, and with all the accounts
before him, to issue warrants to the proper party according
to the assignment, instead of sending said assignment
to the state treasurer, who, therefore, takes chances on said
assignment under his bond?"

\

Your question is quite general and perhaps it would be
difficult to give an answer in general terms which would
be a safe guide under all circumstances. I may say, how
ever, in a general way, that it is my opinion that any person
having a valid claim against the state may assign that
claim to any person whomsoever, who succeeds to all right
and title thereto, and may present a claim for audit to the
secretary of state.

I am of the opinion, further, that under such circumstances
it is the duty of the secretary of state to issue a warrant
to the assignee.

Constitutional Law—Courts—Public Officers—County court
cannot be held outside the county for which it is constituted;
neither can the legislature so authorize.

February 22, 1915.
Claron a. Markham,

District Attorney,
Beaver Dam, Wis.

In your communication of Feb. 19th, you state that
your county court is permitted to hold court at Watertown
under provisions of sec. 2464, Stats. You inquire whether
said court, in its probate capacity, could, under existing laws.
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legally hold court in the city hall of the city of Watertown,
being located in that part of the city which is in Jefferson
county. You also inquire what would be necessary to make
it legal for said court to hold sessions in said city hall if it is
not legal at the present time.

Sec. 2464, Stats., provides in part as follows:

"The county judges of the counties of * ♦ * Dodge
* * * may keep their offices and hold special terms of
the county court at any time between the times of holding
the regular terms and transact any business which might be
done at, or which may be continued from, any regular term
to such special term at the following places, in their respect
ive counties: * * * In the county of Dodge at the cities
of Beaver Dam, Mayville and Watertown."

You will note that under this section the court must
be held "at the following places in their respective counties".
This would indicate that the county court cannot be held
in a place outside of the county.
In the case of Mclntosh v. Bowers, 143 Wis. 74, 76,

our court said: "We know of no authority, however, for
holding any county court outside of the county." You are,
therefore, advised that the county court of Dodge county
has no authority to hold court in the city of Watertown
outside of the limits of Dodge county.
With reference to your question as to how such session

of the county court in the city of Watertown outside of
the limits of Dodge county can be legalized, I will call
your attention to the following provision of sec. 2, art. VII,
Const.:

"The legislature may also vest such jurisdiction as shall
be deemed necessary in municipal courts, and shall have
power to establish inferior courts in the several counties,
with limited civil and criminal jurisdiction."

Sec. 14, art. VII, Const., provides as follows:

"There shall be chosen in each county, by the qualified
electors thereof, a judge of probate, who shall hold his
office for two years and until his successor shall be elected
and qualified, and whose jurisdiction, powers and duties
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shall be prescribed by law. Provided, however, that the
legislature shall have power to abolish the office of judge of
probate in any county, and to confer probate powers upon
such inferior courts as may be established in said county."

Ch. 86, Laws of 1849, established the county court as an
inferior court in each county in this state. You will note
that the constitution speaks of establishing inferior courts
"in the several counties". -Each county court is therefore
established within the limits of a particular county, and the
legislature has not the right to establish such a court beyond
the limits of each county.

1 am of the opinion that it would require an amendment
to the constitution of the state of Wisconsin to empower the
legislature to pass a law granting the county courts the
right to try cases outside of the limits of the county in which
each is established.

Indigent, etc, — Tuberculosis Sanatorium — Words and
Phrases—"Legal representatives", as used in sec. 1421-8,
Stats., relating to tuberculosis patients and tuberculosis
sanatoriums, means persons who are legally in charge of
the estates of such patients, such as guardians or trustees.

February 22, 1915.
E. P. Gorman,

District Attorney,
Wausau, Wis.

In your communication of Feb. i7th> you ask for my
opinion as to the proper construction of subd. 2, sec. 1421-8,
Stats. Said section provides in part as follows:

"Said judge, upon presentation of the report of the exam
ining physician that said person is afflicted with pulmonary
tuberculosis in the incipient or slightly advanced stage and
a statement from the superintendent of the sanatorium
that in his opinion the applicant is eligible and that he or
she can be received, shall make an investigation, and if he
finds that said applicant or his legal representatives are
actually unable to pay such, charges," etc.
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You inquire as to what is meant by "legal representatives"
as used therein. You are in doubt as to whether the legis
lature intended to include all the persons mentioned in
sec. 1502, Stats., or whether a legal representative should
be strictly construed as applying only to a legally appointed
guardian of a minor or incompetent person.
You submit:

"In other words, would a person who was of full age,
afflicted with tuberculosis, and penniless, be a proper county
charge under sec. 1421-8, provided that said person had
a wealthy father who would be well able to pay for the
maintenance of said person at a tuberculosis sanatorium?"

Kad the legislature intended by this statute to make the
relatives mentioned in sec. 1502 liable for the payment
of the expenses at the tuberculosis sanatorium of a person
who u unable to pay the same, it would have been an easy
matter to have expressed such intent in appropriate words.
I cannot see my, way clear to construe the words "legal
representatives" as including the relatives mentioned in
said sec. 1502. I find no authority anywhere giving such
construction to these words. The primary ineaning of
"legal representatives" is executors and administrators (5
Words and Phrases 4070), but it cannot be the meaning
in this statute, as the person in question is not deceased.
The words have been construed as meaning "guardian"
(5 Words and Phrases 4075).

It seems to me that a legal representative, in contem
plation of this statute, must be a person who is legally in
charge of the estate of such person, such as guardian or
trustee, in other words, a person who is legally qualified
to act for the person in- question, and the above quoted
question submitted by you must, therefore, be answered
in the affirmative.

Public Officers—Municipal Corporations—Town officers
may administer oaths with reference to matters concerning
the town's business wherever the law authorizes such busi
ness to be transacted.
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February 23, 1915.
Hon. J. J. Morgan,

Assembly Chamber.
In your recent oommunication you call attention to

the fact that sec. 783, Stats. 1913, authorizes towns to
hold elections and do the other business of the town in
adjoining villages. You ask whether the law permits the
chairman or clerk of the town to administer oaths and
affidavits within the limits of said village.

Said sec. 783 provides in part as follows:

"The annual town meetings in each town shall be held
at the place where the last town meeting was held, or at
such other place therein or in a city or incorporated village
within or adjoining the town as shall have been ordered at
a previous meeting » * *. The meeting of any town
board of supervisors for auditing accounts, equalizing taxes,
and other legal meetings of said board, may be held at and
in any incorporated village or city in this state, which is
within or adjoining the town of which said supervisors
constitute the town board."

By this section it is lawful to hold town meetings in
villages within or adjoining the town, and, by force of subd.
3, sec. 15, general elections for the town are to he held
at the same place. All meetings of the board of super
visors for auditing accounts, equalizing taxes and other
purposes may be held at and in any such incorporated
village.
By sec. 819, Stats., the town chairman is authorized to

"administer oaths and affidavits in 'all matters pertaining
to the affairs of the town."
In the transaction of the town's business it is frequently

necessary to administer oaths—for instance, at the meetings
of the board of review

"They are * * * required to hear and examine any per
son or persons upon oath, who shall appear before them in
relation to the assessment of any property upon said roll
or in relation to any property omitted therein." (Sec. 1061.)

And by sec. 68 election officers are authorized and re-
qiured to administer oaths to persons challenged at said
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election, and by sec. 71 they are required to administer
an oath to a person who desires to swear in his ballot.

It will be seen by these provisions, and by perhaps others
that could be cited, that unless the town officers are author
ized to administer oaths at the places where they are author
ized to transact business it would be impossible for the
town officers to transact business at such places. It will
be observed, too, that the provisions of sec. 819, for in
stance, authorizing town chairmen to administer oaths
on matters pertaining to the town's business does not limit
the place where such oath may be administered to the
town of which he is chairman. It seems clear to me that
the provisipns of the statute authorizing the transaction of
the business of the town in an adjoining village carries by
necessary implication the authority of the town officers
to administer oaths at any and all places where the town
business may be transacted so far as such oaths pertain
to the business of the town.

By sec. 4080, Stats., a number of officers, including
town clerks, are authorized to administer oaths generally
"within the territory in which such officer is authorized
to act." Under this provision of the statutes town clerks
may administer oaths with reference to any and all matters
but in the matter of administering oaths generally, the town
clerk, of course, will not be authorized so to act outside
of his town, although where it affects the business of the
town he may act in this capacity wherever the law author
izes the business of the town to be transacted. Unless the
statute receives this construction, the provisions of sec.
783, authorizing the transaction of town business in an
adjoining village, would be nugatory and useless because
without such power it would be impossible to transact
the business of the town.

You are, therefore, advised that in my opinion the pro
visions of sec. 783, authorizing the transaction of town
business in an adjoining village, confers, by necessary
implication, power upon town officers to administer oaths
in such adjoining village as far as such oaths relate to
matters pertaining to the-business of the town.
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Public Oificers—Counii} Judgc—Salaru—^sXaxy of county
judge, how computed for portion of month.

February 24, 1915.
J.AMES Kirwan,

Dislricl Allorncy,
Chilton, Wis.

In your communication of Feb. 20th, you slate that in
October, 1914, Judge John Koch of your county court
died, and that in December, Govei'nor F. E. iVIcGovern
appointed Nicholas Groetzingcr to fill the vacancy, that
Mr. Groetzingcr ciualified and took his office on December
12th, and that the salary per year in your county is SI,200,
or $100 per month, payable monthly.
You also state that your county clerk allowed Judge

Groetzingcr $50.00 for that part of the month of December
in which he served, and that the judge has now filed with
the county clerk a bill for an additional $9.45. It seems
the judge figured that he was entitled to $3.85 per day for
seventeen days. You inquire as to the correct legal sum
that the county owes said judge, as to the true method of
computation and whether Sundays and Christmas day
arp included therein.

Under sec. 2441, Stats., the term of the olfice of
county judge commences on the first Monday in January
after his election; and when a vacancy occurs and is filled
by appointment, such appointee holds office until the first
Monday of June next succeeding an election to fill such
vacancy.

In view of these provisions, it necessarily follows that
a month's salary is the compensation for the time from the
first Monday of a calendar month to the first Monday of
the succeeding calendar month. The salary for the last
month in 1914 is the compensation for the time from the
first Monday in December, or December 7, to the first
Monday in January, or January 4, making a total of 28
days, including Sundays, Christmas and New Year's day.

I believe it is the correct method of computation to
include Sundays and holidays. The county judge is not
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paid by the day, but rather by the year or month, and in
computing the time, it seems to me holidays and Sundays
should be included. This, I understand, has been the
method pf computation adopted by the secretary of state
in the case of state officers and their employes.

Figuring at the rate of $100 for twenty-eight days makes
it $3.57 per day. The present judge took his office on the
12th, after five days had expired, and served twenty-three
days to the first Monday in January. Twenty-three multi
plied by $3.57 makes a total of $82.11.
This is the amount that the judge was entitled to for

his services to the first Monday in January. He has re
ceived $56.00, and the county, therefore, owes him a balance
of $28.11.

Criminal Law—Fines—Fees—^Where a statute provides
that a portion of the fine or forfeiture is to be- paid to the
informer, the court collecting the same pays it to the in
former directly. Where fine is paid to sheriff after commit
ment to jail, sheriff turns it over to county treasurer and
informer haust put in claim to county board.

February 25, 1915.
Clarence J. Te Selle,

*  District Attorney,
Antigo, Wis.

I have your letter of the 23rd inst., in which you make
the following inquiry:

"Two convictions were recently had for selling cigarettes
under the laws of this state, and I notice that one-half of
the fine recovered goes to the complainant. How is this
fine paid over, by a bill handed into the court, by a bill to
the county board, or in what manner?"

In prosecutions under sec. 4608/, the statute provides
that "one-half of the fine recovered shall go to the com
plaining witness."
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Under statutes relating to the prosecution of offenses
under the fish and game laws, it is provided that one-third
of the fine imposed and collected shall be paid over by the
magistrate to the person informing of the offense and prose
cuting the offender to conviction, and the other two-thirds
is paid over to the county treasurer of the county, one-third
of which goes to a fund set apart for the prosecution of
fish and game laws, and the other third to be accounted
for to the school fund as provided by law. (See sec. 4567/n.)
In prosecutions for forfeitures under ch. 89, the law

provides that one-half of the forfeiture shall be payable
to the informer and the other half to the county treasurer:
(See sec. 3300.)
In sec. 56, ch. 303, Laws of 1913, relating to the municipal

court of Langlade county, it is provided that:

**A11 fines and penalties collected in any criminal or civil
action or proceedings under the general laws of the state,
together with all costs, fees, and disbursements taxed, al
lowed and collected by the said judge or clerk and not belonging
to any officer, juror or witness as provided in this act, shall be
paid to the treasurer of Langlade county on the first secular
day of the month after such collection."

In sec. 11 of said ch. 303, it is provided that the bond
of the clerk of said court shall be conditioned as follows:

"That he will pay over to the proper persons all fines and
penalties, suit tax and other moneys in his hands as required
by law and the order of the court," etc.

*

From the foregoing, I conclude that it is the duty of the
justice of the peace, magistrate or judge, before whom the
conviction under sec. 4608/ was had, to order one-half of
the fine recovered to be paid to the complaining witness, and
the money should be paid over to said witness by the justice
of the peace, magistrate or clerk of the court, in the same
manner that witness fees are paid over. In-case, however,
the fine is not paid into court, but is paid to the sheriff
after commitment issued as per sec. 4773, then it is my
opinion that the witness would have to file a claim with
the county board. .
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Criminal Law—Jury—Courts—Defendant in criminal case
cannot waive jury in absence of legislative permission or
authority.

Such authority is granted in act creating municipal
court for Langlade county.

February 25, 1915.
Clarence J. Te Selle,

District Attorney,
Antigo, Wis.

I have yours of the 23rd inst., in which you state the
facts as follows:

'  "There is a criminal case pending in the municipal court
of this county, entitled State v. Campbell, for assault with
intent to kill and murder. The defendant has come into
court and asked for a waiver of the jury, and contends
that, where such waiver is asked for by the defendant, the
state cannot insist on a jury. I am thoroughly conversant
with the Case In re Staff, 63 Wis. 285, where, under the Muni
cipal Court Bill of Rock county, the jury was waived. The
Municipal Court Bill of Langlade county, however, is
somewhat different, and, as I take it from the reading of the
same, cannot be waived except by consent of the state. The
defendant waived the jury, in writing, just as we were about
to draw the jury."

You request an opinion from me as to whether the defend
ant may insist upon his right to waive the jury in the
manner prescribed by sec. 38, ch. 303, Laws of 1913.
The defendant is charged with a felony. Under said

ch. 303 the Municipal Court of Langlade county has juris
diction to try said case according to circuit court procedure.
The defendant has filed a writing in which he waives the
right of trial by jury. Sees. 38 and 42 of said act relate to
trials by jury in said court.

The first sentence of sec. 42 reads as follows:

"In all trials according to circuit court procedure the
jury shall consist of twelve men, except that in civil actions
the parties may stipulate for a less number."
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The above sentence, standing alone, would irresistibly
cause one to infer that in criminal cases the defendant could

not proceed to trial with less than twelve jurors. Sec.
4687, Slats., however, relates to circuit court procedure,
and according to its terms an accused person "may be tried
by a jury of less than twelve men whenever the accused in
writing, or by consent in open court, entered in the minutes,
waives a trial by a jury of twelve men."

Sec. 38, ch. 303, Laws of 1913, reads as follows:

"A jury trial in said court may be waived in writing or by
consent in open court entered in the minutes. The jury
shall consist of twelve jurors in trials under circuit court
procedure and six jurors in trials under justice court pro
cedure."

It is my opinion that the language used in the section
above cited, being an act of the legislature, must be given
effect, unless it contravenes some provision of the con
stitution. The language of said section applies to circuit
court procedure as well a:; to justice court procedure; it
applies to civil as well as to criminal cases. There is nothing
in the section, and there are no references in other parts
of said act which in any way limit the meaning of the
language here used.
We must take the legislature at its word. It has the

right to establish the public policy in your juri-diction as to
jury trials. In this instance it has used language broad
enough and general enough to include every form of jury
trial, be it civil or criminal. While it is true that the

language used in said sec. 38 is not like the language used
in the Municipal Court Act relating to Rock county, and
which was passed upon in the case of In rc. Staff, 63 Wis.
285, yet it is just as certain, and is entitled to the same
construction as the court gave in the Rock county case.

I quote the following from In re Staff, supra, p. 294:

"We find no provision in the constitution which denies to
the legislature the power to permit a person charged with
crime to waive a jury and be tried b\' the court. There may
be circumstances which would lead the accused to desire
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such a trial, and it might be greatly to his benefit. Why
should he be denied the privilege? In the absence of a stat
ute conferring it, there may be some good reason resting in
considerations of public policy (although perhaps not very
apparent) why he should not have such privilege. But when
the legislature says that he may have it, and thus estab
lishes a different public policy, what constitutional rule is
violated? Public policy is to some extent a creation of the
legislature. The statutes embody much of the public policy
of the state, and that policy may be one thing to-day and
the opposite to-morrow, as the legislature in its wisdom may
enact. It was the public policy of the state to deny to per
sons about to be tried for crime the power effectually to
waive a jury. It is now its policy to permit such waiver in
the municipal court for Rock county, and in some other
courts, and perhaps hereafter the same policy may be ex
tended to all trial courts in the state."

Even though sec. 38 were no part of the Municipal Court
Act of your county, and the court should have permitted
the defendant to waive a jury and be tried by the court,
I doubt very much if, after conviction, the supreme court
would under the circumstances above stated adhere to the
rule established in Stale v. Lockwood, 43 Wis. 403. The
following cases illustrate the present tendency of our court:
Hack V. State, 141 Wis. 346; Oborn v. State, 143 Wis. 249,
and the dissenting opinion of Judge Marshall in Jennings v.
State, 134 Wis. 307, It seems to me as though the supreme
court is almost prepared to overrule that early case of
State V. Lockwood, supra, and hold that a defendant in a
criminal case may waive the right to a trial by jury even
without express legislative enactment.

However that may be, I am convinced that, on the
record made pursuant to said sec. 38, this defendant, if
convicted by your municipal court, would have but a slight
chance to secure a reversal in the supreme court. On the
other hand, with this same record in his favor, in case of a
conviction by a jury, his chances for a reversal would be
great.
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Criminal Law—Public Officers—District Attorney—Pro
ceedings for binding over to keep the peace are civil proceed
ings and it is not the duty of the district attorney to appear
therein.

February, 26, 1915.
Stanley G. Dunwiddie,

District Attorney^
Janesville, Wis.

Under date of Feb. 23d you submit the following:

"Is the pr9ceeding under chapter 196 of the Wisconsin
Statutes a criminal action so as to bring- such proceedings
within subsection 2 of 752, which makes it the duty of
the district attorney to prosecute all criminal actions, etc.,
or can a person, wishing to proceed under chapter 196,
employ his own attorney?"

Sec. 752, Stats., provides:

"It shall be the duty of the district attorney:

"(2) To prosecute all criminal actions, except for common
assault and battery or for the use of language intended or
naturally tending to provoke an assault or breach of the
peace, before any magistrate in his county, other than those
exercising the police jurisdiction of incorporated cities and
villages in cases arising under the charter or ordinances
thereof, when requested bjr such magistrate; and upon
like request to conduct all criminal examinations which may
be had before such magistrate, and prosecute or defend all
civil actions before such magistrates in which the County is
interested or a party."

Ch. 196, Stats., relates to the proceedings to prevent com
mission of crime. The judges of the several courts of record,
court commissioners and.all justices of the peace are given
power to require persons to give security to keep the peace,
or for their good behavior, or both. When complaint is made
to any such magistrate that any person has threatened to
commit an offense against the person or property of another,
it is made the duty of the magistrate to examine the com
plainant, on oath, and any other witnesses who may be pro-
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duced, and if he finds that there is just causi to fear that any
such offense may be committed, it is his duty to issue a war
rant directing-the apprehension of the person complained of
and requiring the officer to bring such offender before him, or
some other court or magistrate having jurisdiction. The
magistrate then examines the complainant and the witnesses
to support the prosecution, on oath, in the presence of the
party charged, in relation to any matters connected with
such charge which may be deemed pertinent. If, upon such
examination, it shall appear that there is just cause to fear
that any such offense will be committed by the party com
plained of, he shall be required to enter it a recognizance to
keep the peace toward all the people of the state, and
especially toward the person requiring such security, for
such time as the magistrate shall order, not exceeding six
months. If the person so ordered to recognize shall refuse
or neglect to comply with such order, it is the duty of the
magistrate to commit him to the county jail during the
period for which he was required to give security, or until
he shall so recognize. (See sees. 4817 to 4824, inclusive.)

Sec. 2598 provides as follows:

"A criminal action is prosecuted by the state as a party
against a person charged with a public offense, for the
punishment thereof."

It is perfectly clear that, under this definition of a criminal
action, the proceeding under ch. 196, to prevent the com
mission of crime by binding over to keep the peace, is not
a criminal action. In the case of Weisselman v.. State, 95
Wis. 274, our court held that the special proceeding under
ch. 196, Stats., is not the trial of a criminal offense, but a
proceeding before a magistrate to prevent the commission
of crime.

. The question, then, which presents itself is, whether the
examination before the magistrate of the~ person who is
brought before him on a charge of having made threats to
commit an offense, is a criminal examination in contem
plation of subsec. 2 of said sec. 752, where it provides that
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the district attorney shall, upon request of the magistrate,
"conduct all criminal examinations which may be had be
fore such magistrate."

I believe a criminal examination in contemplation of this
statute is an examination of a person charged with a crime,
and does not include the examination provided for under
sec. 4820, ch. 196, Stats.

You are, therefore, advised that it is not the duty of the
district attorney to appear for the complainant in the
proceeding to prevent the commission of a crime under
ch. 196, Stats., and I see no reason why a person who is the
complainant may not appear by attorney in such proceed
ing.

Live Stock—Words and Phrases—Pigeons are poultry if
domesticated.

February 26, 1915.
Hon. J. S. Donald,

Secretary of State.
In your communication of the 23rd inst., you call my

attention to sec. 1463, Stats., providing for state aid to
county agricultural societies, and state that under the
classification of live stock you have allowed state aid on
premiums given for poultry. You ask whether in this
connection pigeons should be considered as poultry so as
to entitle the agricultural societies to state aid to apply
on premiums given by such societies on pigeons.
The abstract question presented, therefore, is whether

pigeons are poultry.

•  Referring first to Webster's Standard Dictionary, I find
"poultry" to be defined as follows:

"Domestic fowls reared for the table, or for their eggs or
feathers, such as cocks and hens, capons, turkeys, ducks,
and geese."
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Commenting on this definition of "poultry" in the case of
Bartels v. State, 136 N.'W. 717, 718, the supreme court of
Nebraska said:

"Pigeons, if 'reared for the table', are within the defi
nition."

In thp case of Commonwealth v. Lewis, 25 Weekly Notes
of Cases 432, 433, the supreme court of Nebraska said:

"Although pigeons belong to the class of animals ferae
natiirae, they are so nearly allied to the domestic birds as
to be included under the subject 'poultry' in the Encyclo
pedia Britannica and they may be tamed, so as to become
the subjects of property."

In the Americana Encyclopedia "poultry" is defined:

"A term designating collectively all birds which have
been domesticated for their flesh or eggs, including fowls,
ducks, geese, turkeys, guinea fowls, peacocks and pigeons."

In the Centur^'^ Dictionary "poultry" is defined:

"Domestic fowls collectively; those birds which are
ordinarily kept in a state of domestication for their flesh,
eggs, or feathers, as the domestic hen, turkeys, guinea fowl,

♦ geese, and ducks."

In a note to this definition it is said:

"Pigeons are not ordinarily included in the term, nor
are pheasants or other birds which are kept in preserves
for sporting purposes."

From the above, the preponderance of authority seems
to be that if pigeons are thoroughly domesticated and are
kept and raised for the purposes of food, they fall within
the. definition of poultry. Very much, I think, depends
upon the purpose for which they are kept. If kept as pets
or for sporting purposes they cannot be regarded as poultry.
It is otherwise, however, if they are raised, kept and main
tained for the purpose of food or for their eggs.
A.G.—11



162 Opinions of the Attorney-General

Public Officers—Elections—Supervisors are local ofTicers,
as far as regulations concerning the election thereof are
concerned.

February 27, 1915.
D. E. McDonald,

District Attorney^
Oshkpsh, Wis.

In your telephone communication this morning, you
stated that some uncertainty existed in the city of Oshkosh
as to whether the various supervisors to be elected therein
at the coming municipal election are city officers so that
the provisions relating to nonpartisan elections apply to
the election of supervisors, or whether they are county
officers. You stated it to be your opinion that they were
city officers, but the city attorney disagreed with you and
you desired my opinion with reference thereto.
For reasons stated in an opinion rendered by my prede

cessor to District Attorney Thorwald P. Abel, to be found
in the Report and Opinions of the Attorney-General for
the year 1912, on page 781, I am of the opinion that the
supervisors to be elected from the various wards of the
city of Oshkosh are city officers and the law relating to the
nonpartisian election of city officers is applicable to the
election of such supervisors.

Corporations — Cooperative Associations — Provisions of
cooperative associations, with reference to distribution of
profits, cannot be modified by provisions in articles of asso
ciation.

Unauthorized provisions in articles of association, at
most, have no greater effect than by-laws and should not be
encouraged.

February 27, 1915.
Hon. John S. Donald,

Secretary of State.
In your recent communication you ask:
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"Is it permissible to end sec. 1786e-13 iinmediately
after the word 'employes' contained therein? This to apply
to the original articles as filed, making an amendment un
necessary."

Section 1786e-13 relates to the organization and purposes
of cooperative associations and reads as follows:

"The directors, subject to revisions by the association at
any general or special meeting, shall apportion the earnings
by first paying dividends on the paid-up capital stock not
exceeding six per cent per annum, then setting aside not
less than ten per cent of the net profits for a reserve fund,
until an amount has accumulated in said reserve fund equal
to thirty per cent of the paid-up capital stock, and five per
cent thereof for an educational fund to be used in teaching
co-operation, and the remainder of said net profits by uni
form dividend upon the amount of purchases of shareholders
and upon the wa^es and salaries of employes, and ,one-half
of such uniform dividend to nonshareholders on the amount
of their purchases, which may be credited to the account of
such nonshareholders on account of capital stock of the
association; but in productive associations such as cream
eries, canneries, elevators, factories and the like, dividends
shall be on raw material delivered instead of on ̂ oods pur
chased. In case the association is both a selling and a
productive concern, the dividends may be on both raw mate
rial delivered and on goods purchased by patrons."

This section does not in any manner prescribe what shall
be contained in the articles of incorporation of cooperative
associations; neither is it necessary that any part of said
section 1786e-13 be embodied in such articles. It relates
to the powers-and duties of cooperative associations and
marks niore than any other section of the statutes the differ
ence between cooperative associations, and the ordinary
corporation. It relates to the manner of distributing the
earnings or profits of such associations and every part of said
section applies to every cooperative association. I do not
think there is any way by which a cooperative association
may be organized enjoying a portion of the benefits con
ferred upon such organization by the statutes and escaping
any of the duties imposed thereon. The question pro
pounded, therefore, must be answered in the negative.
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You further inquire:

"Wherein this law is lacking in necessary provisions, can
said provisions be included in original articles as long as
same do not conflict with any iDhase of said law, this without
impairing the validity of such incorporation?"

Sec. 1772, Stats., relating to the organization of the
ordinary corporation, after prescribing certain specific
things that shall be contained in the articles, provides that
it may contain

"Such other provisions or articles, if any, not inconsistent
with law, as they may deem proper to be therein inserted
for the interests of such corporation or the accomplishment
of the purposes thereof, including, if desired, the duration of
its existence."

No similar provision is found in sees. 1786e-l to 1786e-17,
relating to the organization of cooperative associations,
and I am of the opinion that the provisions of sec. 1772 do
not apply to cooperative associations. Sees. 1786e-l to
1786e-17 present a complete, comprehensive and exclusive
plan for the organization, government and management of
cooperative associations, and no other provision of the stat
utes relating to other corporations applies thereto unless
specifically made so applicable.

Sec. 1786e-2 provides what the articles of organization
shall contain. I find no authority for any other provisions
in such articles. The question is, if provisions other than
those authorized or required by sec. 1786e-2 be included in
articles of incorporation, of such associations, what effect
is to be accorded thereto and what will be the effect on the
articles generally?

While the authorities agree that the inclusion of unneces
sary or unauthorized provisions in articles of incorporation
do not render such articles void, they do not agree as to the
effect of such provisions in the articles.
In Thompson on Corporations, sec. 191, it is said:
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"All regulations and provisions additional to those re
quired by the creative statute inserted in the articles of
association are void." ^

The only authority cited by the learned author to this
proposition is the case of Indiana Bond Company v. Ogle,
22 Ind. App. 593, 54 N. E. 407.
In Grangers' Life Ins. Co. v. Kamper, 73 Ala. 325, 341, it

was said:

"There is no authority of law for introducing more into
it (the incorporation paper), and if more be introduced, it
is mere surplusage, not adding to, or detracting from the
force of the declaration."

The following authorities hold^that such provisions have
no greater effect than a mere by-law: O'Brien v. Cummings,
13 Mo. App. 197; Renn v. U. S. Cement Co., 73 N. E. (Ind.)
269; Sherman C. T. Co. v. Morris, 43 Kan. 282, 23 Pac! 569.

Provisions in articles of incorporation amounting to a
contract between, the corporation and its stockholder, such
as provisions giving the corporation a lien on the shares of
stock for debts due the corporation, generally have been
upheld. Mohawk Nat. Bank v. Schenectady Bank, 28 N. Y.
Supp. 1100; Gibbs v. Long Island Bank, 31 N. Y. Supp. 406;
Dempster Mfg. Co. v. Downs, 101 N. W. (la.) 735.

And in Bent v. Underdown, 60 N. E. (Ind.) 307, a pro
vision in articles of incorporation, that only a certain per
centage of the amount of the capital stock subscribed by each
stockholder should be paid in, was held to be a valid agree
ment between the corporation and the stockholders, and in
view of the fact that the articles were filed in a public office,
as required by law, third parties dealing with the corporation
were charged with notice of the fact that the stockholders
were bound for only a percentage of the capital stock
subscribed by them and hence stockholders were not liable
for the unpaid portion, even at the suit of the creditors of
the insolvent corporation.

It is believed, however, that the conclusion in the latter
class of cases is rested on the principle of the inviolability of
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contracts and that, as a general rule, the inclusion in articles
of incorporation of an unnecessary or unauthorized pro
vision, at the most, can have no greater effect than a mere
by-law of the corporation.
Because of the uncertainty of the effect to be accorded to

such provision, and for the reason that at the most it will^
not be considered more than a by-law of the corporation,
the practice of including such unauthorized provisions in
articles of incorporation is not to be encouraged, and I am
of the opinion that the secretary of state is justified and
should refuse to file articles of incorporation of cooperative
associations where they include unauthorized provisions.
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Public Officers—Lobbying—^Board of normal regents can
not permit an instructor to appear before legislative com
mittees at its expense except on matters relating to the nor-
mal schools. March 1, 1915.

Hon. C. E. Shaffer,

Chief Clerk of the Assembly.
In your letter of the 24th you say:

"RESOLVED, by the Assembly, That the attorney-
general as soon as possible furnish the assembly an opinion
on the following question:
"Has the board of regents of normal schools power or

authority to direct or permit any professor or instructor in
its employ to appear before the legislature or any committee
thereof, for or against the passage or repeal of sections 702-1
to 702-13, inclusive, of the statutes, and while so engaged to
continue to pay his salary, or to pay his expenses while so
engaged?" "

Following the receipt of your communication the board
of regents, in order to apprise me of the exact situation,
called my attention to the fact that the only normal school
instructor who had appeared before the legislature or any
committee thereof concerning the legislation mentioned in
the resolution of the assembly, was Conrad E. Patzer, who
was here in obedience to a resolution adopted by the board
of regents of normal schools at its meeting held on February
3, 1915, and which is as follows:

"Whereas, His Excellency, the Governor of the State of
Wisconsin, has requested this board to give leave of absence
to Conrad E. Patzer of the Milwaukee Normal School with
pay and an allowance of reasonable and necessary expenses
so that said Conrad E. Patzer may confer with members of
the State Legislature now in session on the betterment of rural
schools and the improvement of rural education; now, there
fore, be it resolved, that Conrad E. Patzer of the Milwaukee
Normal School be given a leave of absence with pay until
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revoked by the Executive Committee of this board; and that
his reasonable and necessary traveling expenses iDetween
Madison and Milwaukee, and his reasonable and^ necessary
hotel expenses at Madison be paid by the Board."

I will, therefore, consider the question propounded by the
assembly in the light of the resolution adopted by the board
of regents of normal schools as above set forth. By sec. 394,
Stats., the board of regents of normal schools is made a body
corporate, and, after specifying certain powers of such body
corporate, that section continues:

"And shall possess all other powers necessary or convenient
to accomplish the objects and perform the duties prescribed
by law."

By sec. 393 it is provided that this board is. established

"For the government of the normal schools established,
and which may hereafter be established, and for the per
formance of the duties prescribed to them."

The other duties of this body are prescribed by ch. 26,
Stats., and relate purely to the government, control and
management of the normal schools of the state.

Sec. 402, Stats., provides:

"The exclusive purposes and objects of each normal school
shall be the instruction and training of persons, both male
and female, in the theory and art of teaching, and in all the
various branches that pertain to a good common school edu
cation, an4 in all subjects needful to qualify for teaching in
the public schools; also to give instruction in the fundamental
laws of the United States and of this state in what regards
the rights and duties of citizens."

It is a fundamental principle of corporate law that cor
porations possess only such powers as are expressly con
ferred or necessarily implied from their charters. A well-
known authority on corporation law states the rule thus:

"Judicial decisions abound in general statements of doc
trine to the effect that corporations possess only such powers
as are expressly granted, or such as are necessary to carry
into effect the powers expressly granted; and some add the
proposition that these powers can only be exercised for the



Opinions of the Attorney-General 169

purposes contemplated by their charters. *A corporation,'
said a great jurist in a great case, 'being the mere creature
of law, possesses only those properties which the charter of
its creation confers upon it, either expressly, or as incidental
to its very existence.' It has been thought necessary to
define a portion of this definition; and, accordingly, it has
been said that 'an incidental power is one that is directly
and immediately appropriate to the execution of the specific
power granted, and not one that has a slight or remote rela
tion to it.' " 4 Thompson Commentaries on the Law of
Corporations, sec. 5638.

And again the same author quotes with approval from a
decision of the United States supreme court as follows:

"A corporation can make no contracts, and do no acts,
either within or without the state which created it, except
such as are authorized by its charter." 4 Thompson Com
mentaries on the Law of Corporations, sec. 5639.

The board of normal school regents, while created a body
corporate by the statutes, is merely an agent of the state
government, entrusted with certain of the functions of the
state. It is, in a sense, a public officer of the state. A lea.d-
ing authority on the law relating to public officers says:

"Express grants of power to public officers are usually
subjected to a strict interpretation, and will be construed
as conferring those powers only which are expressly imposed
or necessarily implied." Mechem's Public Offices and Offi
cers, sec. 511.

I have no doubt of the propriety or authority of the
board of regents of normal schools by any of its members or
by those in its employ appearing before the legislature or
any committee thereof upon any legislation pending affect
ing the interests of the normal schools or for the pprpose of
securing legislation which may be deemed in the interest of
such schools. The normal schools occupy a very prominent
place in the educational system of the state. The board of
normal school regents is the body, more than any other con
nected with state government, having intimate knowledge
of the necessities of the normal schools, as well as the field in
which the usefulness thereof may be extended, and it is not
only proper under the law for it to place before the legis
lature information concerning the institutions under its
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control and management, to the end that wise and judicious
legislation affecting the same may be enacted, but it plainly
is its duty so to do, and anything that may be said herein
after should not be construed as in any manner impeach
ing or limiting its authority in this respect.

The question to be considered here, however, is whether
the board of regents of normal schools has such an interest
in sees. 702-1 to 702-13, inclusive, as to justify an instructor
in its employ appearing before the legislature at the ex
pense of said board.

The duties of the county board of education relate purely
to the common schools. The provisions of law relating
thereto do not in any manner affect the normal schools. At
least, they have no direct effect thereon. I have been urged
to adopt the view that the welfare of the normal schools is
directly associated with that of the, common schools.
I am unable to take that vi6w of the situation. I can

well see that the efficiency of the normal schools has a direct
influence upon the welfare of the common schools, but I
fail to perceive the converse of the proposition. It is the
function of the normal schools to supply competent teachers
for the common schools of the state. The efficiency of the
common schools, therefore, depends, in a great degree, upon
the efficiency of the normal schools, but the standard of the
normal schools is in no manner dependent upon the standard
of the common schools.

I can well appreciate the fact that the greater the inter
est entertained by the normal schools for the common
schools, the nearer the normal school system will come to
filling the place in our educational system expected of it.
The law, however, marks the extent to which the regents are
authorized to go in the matter of expenditure of public
funds, and to hold that they, may expend public funds en
trusted to them for matters outside the scope of the duties
imposed upon them by law demands a more liberal con
struction of the statutes than I can endorse.

Neither do I think its powers are any greater by the fact
that it has been requested to detail a member of its instruc
tional force to come to Madison for the purpose of confer
ring and advising with the legislature or any committee
thereof, and it matters not whether the request comes from
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the governor, a legislative committee, or from either house
or both houses of the legislature. The board of regents must
look to the written law for its authority in this respect and its
authority is not increased becausej the request comes from
any other department of government amounting to any
thing less than a written law upon the subject.
I state this conclusion rather reluctantly because I have

always considered that the state, having in its service, a
public servant possessing special knowledge upon a subject
receiving-legislative consideration, was entitled to the bene
fit of the knowledge and advice of such public servant in
the matter of framing legislation upon that subject. There
is no doubt of the power of the state so to provide, but it
must be provided by law. The state not having seen fit to
make such provision and the question being placed squarely
before me, I can do no more than to declare the law upon
the subject and call the attention of the legislature thereto
so that the matter may receive legislative consideration if
deemed a proper subject therefor.
My conclusion is that the board of normal school regents

may not permit those in its service to come to Madison at
public expense to advise with the legislature or any of its
committees upon any matters not affecting in some way the
normal schools themselves, and this is true even though the
board of regents be requested so to do by any other depart
ment of state government, including a joint resolution on
the part of the legislature.

Contracts—State Buildings—Contracts for erection of
normal school buildings must be approved by the governor.

March 2, 1915.

Hon. William Kittle, Secretary,
Board of Normal Regents.

In your communication of the 26th inst. you state:

"The complete plans and specifications for the new build
ing for the Oshkosh Normal School, together with the esti
mated costs by the architects, were duly approved by
Governor Francis E. McGovern.
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"The bids were advertised for and were opened by the
executive committee of the board on February 20, 1915,
and the following lowest bids were accepted as follows:

Sterling Construction Co., Milwaukee,
Wis., Concrete and General Work $69,450.00

Downey Heating & Supply Co., Milwau
kee, Wis., Heating and Ventilating.... 7,850^00

W. S. Patterson Co., Appleton, Wis.,
Plumbing 4,183.00

*  Breidster Marble Co., Milwaukee, Wis.,
Marble and Tile 9,972.00

George F. Rohn, Milwaukee, Wis.,
Electrical Work 3,111.00

Total $94,566.00"

You further state that the committee directed the archi
tect and business agent of the board to draw up contracts
with the successful bidders and submit the same at the next
meeting of the executive committee. You also call atten
tion to the fact that by sec. 172-54, Stats., $100,000 is made
available for this new building on Match 1, 1915, and that
the total amount of the bids is within the legislative appro
priation. You ask whether it is necessary for the contracts
for this building to be approved by the governor.

Subsec. 3, sec. 406a, Stats., provides, among other things,
that:

".(2) No plan or plans shall be finally adopted, and no
contract or contracts shall be entered into by the regents for
the construction of any building until such plans and con
tracts, with complete estimates of the total cost thereof,
shall have been submitted to, and in writing approved by the
governor, who shall withhold such approval until he shall
satisfy himself by a personal examination or by such other
means as he may in his discretion adopt, that such building
is required for the purpose proposed, and that it can and will
be erected and fully completed according to such plans or
contracts for the sum proposed for the same by the regents
out of the appropriation made for such purposes."

This provision plainly requires that all contracts for the
construction of buildings shall be approved by the governor
and you are advised that it is necessary for the various con
tracts for the construction and equipment of the building
referred to in your communication to be approved by the
governor before they have any validity.
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Criminal Law—Procedure—^Different offenses arising out
of the same transaction may be prosecuted in the same com
plaint under different counts.

March 3, 1915.
James Kirwan,

District Attorney,

Chilton, Wis.

•In your letter of February 27th you state that applica
tion has been made to you for a warrant to arrest the owner
and operator of an automobile who rode along a public
highway in your countyand who violated "the law of the
road" by being on the left hand side of the highway, thus
running into a horse and buggy in the night time and smash
ing the said buggy, in violation of sec, 1636-496, Stats.

You also state that the man was at the time exceeding
the speed limit while passing a horse, in violation of sec.
1636-50; that he was also exceeding the speed limit, of
twenty-five miles on the country road in violation of sec.
1636^9.

You inquire whether these offenses may be joined in one
complaint, or whether each' one must be prosecuted sepa
rately. In answer, I will say that, inasmuch as these of
fenses arise out of the same transaction, they may be al
leged in the same complaint, in separate counts. See:
Porath V. State, 90 Wis. 527, 535; Proper v. State, 85 Wis.
615, 629; Martin v. State, 79 Wis. 165, 174; Ruth v. State, 140
Wis. 373; Colbert v: State, 125 Wis. 423.

You also refer me to sec. 1636-56, which provides that
nothing in the act shall relieve the owner of the automobile
from liability for damages to any person, or persons, or
property, due to the negligent use of his or her automobile
which may be operated upon any public highway of this
state. You inquire whether this authorizes a criminal or
civil action.

I will say that it is very evident that to recover the dam
ages for which a party is liable it must be a6complished
by a civil action, for the results of a criminal action do not
giye the complainant any damages whatever.
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Constitutional Law—Elections—Newspapers—Under power
of legislature to prescribe regulations for the purity of elec
tions, it may regulate the charge to be made by newspapers
for campaign advertising.

March 3, 1915.

Hon. W. M. Bray, .

State Senator.

You have submitted to me a copy of Bill No. 165 S, and
have asked, if the same should become a law, whether it
would be constitutional. Said bill provides that no pub
lisher of a newspaper shall charge a fee for political, adver
tising at any other or different rate or amount than is
charged or received by such publisher for other advertising;
•that such publisher who accepts advertising for political pur
poses shall file, on or before Jan. 1, 1916, with the county
clerk, a complete schedule of advertising rates charged or
received by him, and that such rate shall be charged until
the same has been changed and a schedule of such changes
has been filed with the county clerk for at least ten days.

It also provides that no discrimination shall be made be
tween advertising rates or charges for advertising for
political purposes, or between such advertising and other
advertisers, and provides a penalty.

There is a further provision that, on or before thirty days
after any primary or election, such publisher shall file with
the county clerk of the county in which such newspaper is
published a verified report listing the advertisements in such
newspaper relative to any candidate or measure voted for at
such primary or election, or for other political purposes,
stating at whose request the same were published, the space
actually covered by such advertisements and the style and
size of type used therein, the amount received therefor and
the amounts, if any, which are unpaid.

Such report must also contain a declaration by the pub
lisher, or by the president or other officer thereof, if
the publisher is a firm or corporation, that there was no
discrimination between persons, candidates, committees or
parties in tke amount charged for advertisements and that
the rates charged conform with the schedule of rates On file
with the county clerk.
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It is well settled that it is competent for the legislature to
prescribe reasonable rules and regulations for the exercise
of the elective franchise. State ex ret. Small v. Bosacki, 154
Wis. 475, 478.

Our supreme court, concerning this principle of law, has
used the following significant language:

"Manifestly, the right to vote, the secrecy of the vote,
and the purity of elections, all essential to the success of our
form of government, cannot be secured without legislative
regulations. Such regulations, within reasonable limits,
strengthen and make effective the constitutional guaranties
instead of impairing or destroying them. Some interference
with freedom of action is permissible and necessarily incident
to the power to regulate at all, as some interference with
personal liberty is necessary and incident to government;
and so far as legislative regulations are reasonable and bear
on all persons equally so far as practicable in view of the con
stitutional end sought, they cannot be rightfully said to con
travene any constitutional right." State ex rel. Runge v.
Anderson, 100 Wis. 523, 533-534; State ex rel. Van Alstine v.
Frear, 142 Wis. 320, 337.

There is nothing in this bill which interferes in any way
with the right of the publisher of a newspaper to express his
own views freely on the candidacy of any person for office,
nor does it interfere with the right to advocate the adoption
of any measure which the publisher may favor. It is aimed
solely at the advertisements for which the publisher receives
pay and it provides that he shall charge the same rate that
he is charging for other advertisements, thus prohibiting
discrimination, and does not in any way interfere with the
right of the publisher to fix his own rates.

We have had a statute in this state definitely fixing the
rate to be charged by newspaper publishers for legal notices
from the time this state was admitted to the union. R. S.
1849, ch. 131, sec. 37; sec. 4275, Stats. 1913.

Our present statute definitely fixes the charges that may
be made for publishing notices of the general election con
taining information to voters. Sec. 37, subsec. 4, Stats. 1913.
The validity of these statutes, or similar statutes, has never
been seriously questioned to my knowledge.
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The publishing of advertisements for political reasons is
left optional with the owner of the newspaper, and only in
cases where he decides to accept such advertisements is he
required to comply with the provisions of this bill.

I see nothing in the bill which, in my opinion, could be
considered othfer than as a reasonable regulation of matters
pertaining to our elections or primary elections. As the pub
lisher is not restricted in any way from freely publishing his
sentiments on all subjects, it cannot be considered in any
way violative of sec. 3, art. I, Constitution of Wisconsin,
relating to the freedom of the press. You are, therefore, ad
vised that the bill in question, if enacted into law, would, in
my opinion, be constitutional.

Elections—Residence—A proposed amendment to present
law, providing a residence shall not be gained by attending
any institution of learning, does not change present law.

March 3, 1915.
Hon. a. J. Whitcomb,

Member of Assembly.

In your communication of the 25th inst. you request my,
opinion as to whether a proposed amendment to para. 4,
sec. 69, Stats., changes in any respect the law upon the sub
ject of that paragraph. Following is the paragraph referred
to, the part underscored constituting the proposed amend
ment:

"Section 1. Amend paragraph 4 of section 69 of the
statutes so as to read as follows: 4. A person shall not be
considered to have gained a residence in any town, ward or
village of this state into which he shall have come for tem
porary purposes merely. No person shall lose or gain a
residence by virtue of his attending any institution of learning."

It is my opinion that the proposed airiendment will not
change the law as it now stands. The gist of the provision
is that temporary residence in any town, ward or village of
this state does not constitute such temporary resident a
voter therein. . In order to constitute him a voter in such

town, ward or village, he must be a resident thereof with no
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present intention of removing therefrom. It must be his
fixed aiid permanent place of abode. Whether or not he is
such a resident to qualify him to vote depends upon such
intention on his part. The fact that he is attending an in
stitution of learning in itself has no infiuence upon this ulti
mate condition which must determine his right to vote.

Neither does the proposed amendment attempt to change
in any manner this controlling consideration. It simply pro
vides that he shall not gain a residence for the purpose of
voting by reason of his attending any institution of learning.
Such is the law now. Something else must concur with his
attending an institution of learning in order to qualify him
to be a legal voter, to-wit, in addition to his attending the
institution of learning, there must be an intention on his
part of making the place wherein he is then residing his
permanent place of abode.

For these reasons I cannot see that the proposed amend-
mant in the least degree changes the law from what it is at
the present time. The only thing that could be accomplished
by it would be to afford election officers a more definite rule
for their guidance in determining the qualifications of a
voter.

Criminal Law—Post-mortem Examinations—K post-mor
tem examination must be ordered and conducted by the
authorities of the county where the body is buried.

March 4, 1915.
Charles A. Taylor,

District Attorney^

Barron, Wis.

In your letter of the 1st inst.,you state, among other
things, that on February 6th, at Rice Lake, your county,
one Ella Nprton died at her home supposedly from a choking
spell from natural causes; that in due course her body was
buried at Orfordville, Rock county; that, within an hour
after her death, a roomer at the Norton home reported to
two acquaintances that he had seen Mr. Norton, her hus
band, choke the deceased to death; that, within two hours
A.G.—12
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after death, this fact was reported to the attending physi
cian, but that he did not go back and make an examination
of the body or report the matter to you or to any of the
police authorities; that not until the 22nd ult. did rumors of
foul play reach the police of Rice Lake; that they imme
diately reported the matter to you; that the husband of the
deceased was arrested, and on preliminary examination,
which was held on the 24th and 25th of February in the mu
nicipal court at Rice Lake, he was committed to the county
jail for trial at the May term of your court.

You further state that in your opinion such examination
may or may not result in evidence against the accused, in
view of the fact that the remains have been buried for more

than three weeks and were embalmed before burial; that

there were some marks upon the chin and under the chin
and on the throat, but that neither the doctor nor the un
dertaker is prepared to so state. You wish to know what is
the necessary and advisable procedure to procure a disin-
terment of the body of the deceased at Orfordville for a
post-mortem examination.

In view of the fact that the defendant has been bound

over to court, it is your duty, under sec. 4653, to inquire
into, and make full examination of all facts and circum
stances connected with the preliminary examination touch
ing the commission of the offense charged, and then, ac
cording to the facts ascertained on such examination, either
file an information setting forth the crime committed, or
your reasons why an information ought not to be filed.

In my opinion, you cannot make a full examination of
all facts and circumstances connected with this charge un
less an autopsy is performed and a post-mortem is made by
physicians who are competent to ascertain and describe the
physical conditions of the vital organs of said deceased and
are able to give an opinion as to the cause of her death.

The matter has gone so far that, regardless of what the
autopsy may disclose, it should be performed in order that
you may secure the opinions of physicians competent to
testify in court as to what was or was not the cause of death
of said deceased. Should the opinions of the experts cor
roborate the testimony of your other witnesses your case



Opinions of the Attorney-General 179

will be very strong. On the other hand, if such opinions do
not corroborate the testimony of the other-witnesses, the
defendant should be given the benefit of such testimony.
Our statutes do not prescribe the procedure for securing

a post-mortem examination in any case. If the body were
buried in Barron county, the matter would be free from all
difficulty. You, as district attorney, could order an inquest
and have the body exhumed and an autopsy performed for
the purpose of ascertaining whether her death was produced
by unlawful means. This procedure, without the inquest
feature, was . approved by our supreme court in the case of
Hayes v. State, 112 Wis. 304. In this case it was contended
by the defendant's counsel that the exhumation and autopsy
were illegal because they were made without notice to the
defendant and without an order from the court or coroner.
Our court disposed of this objection on page 307 in the fol
lowing language:

"We know of no law that requires notice to the accused
in such cases. The disinterment and examination was under
the direction of the proper authorities, and in furtherance
of public justice. It does not appear that it was done in
defiance of sec. 4592, Stats. 1898. As said in People v.
Fitzgerald, 105 N. Y. 146, and approved by this court in
Palmer v. Broder, 78 Wis. 483, this statute was not intended
to apply to exhumations made by public officials with a view
to ascertaining whether a crime had been committed."

Under the facts stated, I assume that a certificate of
death, showing that death resulted from natural causes, was
issued by the attending physician, and a permit to remove
and transport the body of Blla Norton from Rice Lake in
your county to Orfordville, Rock county, was given by the
proper health officers.

Sec. 4592 reads as follows:

"Any person, not lawfully authorized, who shall dig up,
disinter, remove or convey away any human body or the
remains thereof, or shall knowingly aid in such disinterment,
removal or conveying away or any accessory thereto, either
before or after the fact, shall be punished," etc.

It is to be regretted that the statute does not specify just
what constitutes being "lawfully authorized".
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As we have seen in the case^of Hayes v. State, supra', the
exhumation and the autopsy were authorized by the district
attorney and under his direction, and the court held that
they were done under the direction of the proper authority.

In the case of Palmer v. Broder, 78 Wis. 483, the disinter-
ment and examination of the body was made upon the re
quest and order of a justice of the peace who had directed
an inquest to be held upon the complaint of a sister of the
deceased. The proceedings so taken were held to be regular,
and on page 490 the court quoted from the decision of Judge
Rapallo in the case of People v. Fitzgerald, 105 N. Y. 151, as
follows:

"The intent of the statute is manifest. It certainly was
not intended to apply to exhumations made by legally con
stituted public authorities for the purpose of ascertaining
whether crime has'been committed in producing the death
of the person whose body is exhumed. When the exhuma
tion is made not secretly, but publicly on open application
to the officer of justice charged with the duty of inquiring
into the cause of death of any person whose body is brought
within his jurisdiction, it is a total misapplication of the stat
ute against body-stealing to use it for the purpose of impos
ing its punishment on all persons concerned in the exhuma
tion, in case any proceedings of the officer under whose
direction it was made should be found to'be irregular."

Our court added thereto the following:

"Such we apprehend to be the manifest intent of the
section [4592] * * (78 Wis. p. 490.)

The case of People v. Fitzgerald, supra, was one where de-
cieased died in the state of California and his remains were

transported to and buried in the state of New York. Later,
suspicions were aroused as to the real cause of the death of
the deceased, and a person interested submitted to the coro
ner of the county of Shemung affidavits tending to show
that the death of the deceased was produced by unlawful
means. The coroner thereupon caused the body to be ex
humed and an autopsy to be held.
In another Wisconsin case, Koerber v. Patek, 123 Wis. 453,

our court, in discussing the right of the plaintiff in said ac
tion to the dead body of a near relative, on page 463 said as
follows:
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"We recognize, of .course, that public welfare may and does
require governmental control in many respects for protec
tion of life and health of the people, and for discovery of
crime connected with the death of a person, and to such
interests the private right is subservient so far as necessary.
Upon this ground rest cases of autopsies upon dead bodies
under public authority, and to satisfy police regulations for.
ascertainment of cause of death."

I would advise you to proceed about as follows: Have
copies of the affidavit, warrant and determination of the
justice of the preliminary examination made and certified
to and secure the affidavits of witnesses tending to show the
commission of a crime. These should be presented to the
district attorney and coroner of Rock county and to the
proper board of health or health officer of the district where
the body of Ella Norton is buried, for the purpose of secur
ing the necessary authority and permit to exhume the body
of Mrs. Norton and to conduct a post-mortem examination.

Intoxicating Liquors—Illegal Sale—In towns that have
voted dry, prosecutions must be under sec. 1565c or sec.
1548a. They cannot be under sec. 1550.

March 4.1915.

A. M. Warden,

District Attorney, ,

Washburn, Wis.

In your communication of February 25th, you state that
at the last April election Washburn was voted "dry"; that
the Fox Brothers are conducting a drug-store and jewelry
store combined, in which they have employed a registered
pharmacist and a jeweler; that a detective working for the
members of the W. C. T. U. in your town procured a pint of
whiskey from the jeweler and that another detective pro
cured from the registered pharmacist a bottle containing
brandy; that this was procured by .simply signing a slip, or
certificate, stating that it was;for medicinal purposes; that
the liquor was sold in both, instances without physician's
prescription accompanying it, as required by sec. 1548a.
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You state that, when the matter was brought to the at
tention of the justice of the peace, he dismissed the action
for the reason that the complaint was made under sec. 1550,
Stats., and on the ground that said section did not apply.
You inquire whether a prosecution could be made under
either sec. 1548a, 1550 or 1565c, Stats.

Sec. 1550 contains the following;

"If any person shall vend, sell, deal or traffic in or, for the
purposes of evading any law of this state, give away any
spirituous, malt, ardent or intoxicating liquors or drinks in
any quantity whatever, without first having obtained a
license or permit therefor as required by this chapter, he
shall be deemed guilty of a misdemeanor, and on conviction
thereof, shall be punished therefor by a fine of not less than
fifty dollars nor more than one hundred dollars, besides the
costs of suit; or in lieu of such fine by imprisonment in the
county jail of the proper county not to exceed six months
nor less than three months."

Sees. 1565a and 1565Z>, Stats., provide for the elections in
towns, cities and villages in this state on the subject of
cense or no-license. Sec. 1565c provides in part as follows:

"Any person who shall, on or after the first day of July
following an election under the provisions of the two pre
ceding sections, vend, sell, deal or traffic in or, for the pur
pose of evading any law of this state, give away any spiritu
ous, malt, ardent or intoxicating liquors or drinks ifi any
quantity whatever in any town, village or city wherein a
majority of the votes cast at such election shall have been
against license, shall be guilty of a misdemeanor and be
punished by a fine of not less than one hundred dollars nor
more than' two hundred dollars, besides the costs; or in
lieu of such fine by imprisonment in the county jail not to
exceed one year nor less than three months."

Sec. 1548a provides for the granting to pharmacists per
mits to sell intoxicating liquors in quantities less than one
gallon for medicinal, mechanical or scientific purposes only
and not to be drank on the premises. It also provides that
without such permit the pharmacist may sell for "medi
cinal" purposes, on physician's prescription, etc. This sec
tion further states:
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"Any such pharmacist who shall refuse or neglect to com
ply with any of the requirements of this section, shall be
punished by a fine of not less than forty dollars nor more than
two hundred dollars, besides the cost of suit, or by imprison
ment in the county jail not less than thirty days nor more
than eight months. If any pharmacist shall be convicted
of violating any of the provisions of this chapter, the court
in rendering judgment for such conviction may make an

• order canceling and annuling defendant's permit and also
his certificate as a registered pharmacist, if any, or the per
mit and such certificate of the person, firm or corporation,
or any member thereof, for whom he is acting or by whom he
is employed, if such offense be committed with his or their
knowledge or consent."

Here are three statutes providing a penalty for the un
lawful sale of liquor and the penalties provided therein are
not the same. Sec. 1550 is a general provision which is
broad enough in its terms to include all sales of liquor in a
town, while the other two sections are special statutes per
taining only to certain cases therein specified. It is an old
and familiar rule of statutory construction that where there
is in the same statutes a particular enactment and also a
general one, which in its most comprehensive sense would
include what is embraced in the former, the particular
enactment must be operative and the general enactment
must be taken to affect only such cases within its general
language as are not within the provisions of the particular
enactment. Feli v. Felt, 19 Wis. 193; State v. Hobe, 106 Wis.
411. Sec. 1550 was enacted prior to the enactment of the
other two sections.

I am persuaded that, in a town, village or city in which an
election has been held under sec. 1565ai and the result has
been a victory for no-license, a sale of liquor for a beverage
in such town, city or village must be prosecuted under sec.
1565c, and that sec. 1550 does not apply. The provisions of
sec. 1565c, being a special enactment, apply only to certain
towns, villages and cities that are voted dry, while sec. 1550
is a broader statute—broad enough in its terms to include

• all sales of liquor in violation of law.
Your city having voted "dry" at the last spring election,

it follows that a sale of liquor in violation of law, as a gen
eral rule, must be prosecuted under sec. 1565c instead of
under sec. 1550, but, under the facts stated by you, one of
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the persons who sold liquor was a registered pharmacist and
he did not comply, by the sale of this liquor, with the pro
visions of sec. 1548a. The question which presents itself is,
should he be prosecuted under sec. 1565c, or may he be
prosecuted under sec. 1548a only.
You will notice by reading carefully sec. 1548a that it does

not authorize the sale of liquor for a beverage. It only au
thorizes the pharmacist to sell liquor for medicinal, mechani
cal or scientific purposes, and it contains the further condi
tion that the quantity must be less than one gallon and
that the liquor must not be drank on the premises. Now,
if the pharmacist sells liquor for medicinal purposes, as is
the case under the facts stated by you, but does not comply
with the requirements of sec. 1548a, he has violated the pro
visions of Sec. 1548a, and the penalty therein prescribed, as
given above, is applicable. The same canon of statutory
construction as to general and special enactment, as here
inbefore given, is applicable.

Section 1565c is broad and general in its terms and applies to
all persons who may sell liquor in such town, village or city;
while sec. 1548a applies only to pharmacists selling liquor in
quantities less than one gallon for medicinal, mechanical or
scientific purposes, which liquor is hot to be drank on the
premises. This is a special enactment and every case that it
covers is an exception to sec. 1565c. This does not mean
that a pharmacist who sells liquor for a beverage cannot be
prosecuted under sec; 1565c, for I believe he can be. He is
not authorized under sec. 1548a to sell liquor other than for
medicinal, mechanical and scientific purposes. If he sells
it as a beverage, he, as well as any other person so doing,
violates the provision in sec. 1565c, in cases where the mu
nicipality has voted dry.
In sec. 506, Vol. 1, Woollen and Thornton on Intoxicat

ing Liquors, it is said:

"Druggists can sell only for the purposes designated in
their permits or in the statutes where permits are required
or statutes regulate their sales. Under the guise of selling,
for a purpose permitted by a statute, they cannot sell for'
another purpose. If he may sell for medical, mechanical
or culinary purposes, he may not sell by the keg or barrel
for the purpose of manufacturing other liquors to be con
sumed as beverages. If he .knows that the purchaser,,does
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nol buy it for one of the purposes for which he may sell it,
he cannot shut his eyes to the intention of the purchaser,
whatever he may say, and thus escape punishment, if in
fact it be used for another purpose."

See State v. Salts, 77 Iowa 193, 39 N. W. 167.

To prosecute a pharmacist, it may not be possible to- be
certain, with the evidence as presented, whether or not the
defendant is guilty under sec. 1548a or sec. 1565c, for if the
sale has been made for medicinal purposes, without the
proper prescription by the physician, it will be a violation
of sec. 1548a. If, however, the sale is made for a beverage,*
and it can be shown that such is the case, the prosecution
should be made under sec. 1565c. In-view of this uncer-

certainty, in all cases where a pharmacist is prosecuted for
selling liquor without a license in a town, village or city that
has voted "dry", it will be advisable to have two counts in
the complaint or information, one charging an offense un
der sec. 1548a and the other under sec. 1565c. He may then
be found guilty under either one, as the evidence may war
rant.

The joining of two counts in a complaint or information
charging different offenses arising out of the same state of
facts, is authorized by the rule laid down by our supreme
court in the following cases: Colbert v. State, 125 Wis. 423;
Ruth V. State, 140 Wis. 373; Martin v. State, 79 Wis. 165,
174; Proper v. State, 85 Wis. 615, 629; 10 Eiicy. PI, & Pr.,
546, 550,

In making the complaint under sec. 1565c, it, of course,
will be necessary to allege all the facts showing that the.
town, village or city has voted "dry". In doing this, it is
advisable to allege all the steps taken in calling the elec
tion, and the result of such election. But you are advised
that no prosecution can be had under sec. 1550 in a munici
pality that has voted "dry",.for such prosecutions must be
brought under sec. i565c or sec. 1548a.

Counties—Indigent, etc.—rSoldiers Relief Commission—
Soldiers relief fund-may be paid'only to dependents of sol
diers who served in 'times of wdr, 'and payments to othets
may be restrained or Recovered back in a tax! payer's aciton.
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H. B. Rogers, March 5, 1915.
District Attorney,

Portage, Wis.

I have your inquiry of the 26th ult., which reads as fol
lows :

"I desire to submit to you for your opinion the following
questions: Where a county board has directed the Soldiers'
Relief Commission to pay to the indigent widow of a de
ceased old soldier the sum of $5.00 a month, and it appeared
that the deceased soldier served only in time of peace, can
the Soldiers' Relief Commission continue to make such
payments? If not, can they be compelled to reimburse the
county for the moneys so expended?'

Sec. 1529ft reads as follows:

"It shall be the duty of every county board to annually
levy, in addition to all other taxes, a tax not less than one-
twentieth, nor more than one-fifth of one mill upon the value
of the taxable property in the county as determined by said
board; such tax to be levied and collected as other county
taxes for the purpose of creating a fund for the relief of needy
soldiers, sailors or marines who performed military or naval,
service for the United States in time of war, the indigent
wives, widows, minor children of such deceased soldiers,
sailors and marines and the indigent parents of such soldiers,
sailors or marines who have not left surviving them widows
or children entitled to relief under the provisions thereof.
At the end of each fiscal year any unexpended balance in
such fund shall be transferred to the general fund."

It is plain that the indigent widow of a deceased soldier,
who performed military service for the United States in
time of peace, is not entitled to the relief provided for in
said section.

Judge Winslow iii Webster et al v. Douglas Co., 102 Wis.
181, 189, states the law which is a reply to your second in
quiry, as follows:

"It is well settled in this state that a taxpayer may main
tain an action in equity, on behalf of himself and all other tax
payers, to restrain public officers from paying out the public
money for illegal purposes, and may also, under the proper
circumstances, compel public officers, and even third per
sons, to repay into the public treasury money already paid
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out illegally. These propositions do not require further
discussion. Willard v. Comstock, 58 Wis. 565; Frederick v.
Douglas Co., 96 Wis. 411; Quaw v. Paff, 98 Wis. 586; Landy
L. L. Co. V. Mclntyrej 100 Wis. 245, 258."

Public Officers—Education—County Superintendent—Qual
ifications for county superintendent requires a certificate
entitling, holder to teach in a high school with a course of
four years.

March 5, 1915.

James Kirwan,

District Attorney, ^
Chilton, Wis.

In your letter of February 27th you state that you are
asked to advise the county clerk in making up the spring
election ticket as to the qualifications required for the office
of county superintendent, and whether a person holding a
third-grade certificate, and who has taught five years in
the public schools, can be placed upon the ticket as a can
didate.

Sec. 702a, Stats., provides as follows:

"No person shall be eligible to the office of county super
intendent of schools who ̂all not, at the time of his election
or appointment thereto, have taught in a public school in
this state for a period of not less than eight months, and who
shall not, at such time, hold a. certificate entitling him to
teach in any public school therein, or a county superin
tendent's certificate, issued by the state superintendent after
examination by and upon the recommendation of the board
of examiners for state certificates as provided by law; pro
vided, that the foregoiim provisions shall not disqualify any
person who held such office in this state on or before the first
day of May, one thousand eight hundred and ninety-five."

A public school in contemplation of this statute includes
our four-year free high schools, and, as the qualification
required for the teaching in a four-year free high school is
the highest qualification required for any public school
in the state, it follows that a certificate entitling a person
to teach in a four-year free high school is the qualification
required for the county superintendent. I find no authority
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in the statutes which authorizes a person, who has a first,
second or third grade certificate to teach school, to teach in a
free high school with a course of four years. Such certificates
are not sufficient to make a person eligible for office of county
superintendent.

As to the qualifications required, see sees. 494,458a, 4586,
4586-1, 4586-2 and 458c.

Agriculture-^Feeding Stuffs—"Tankage" is included in
the term "concentrated commercial feeding stuffs" and
may not be sold except upon compliance with sees. 1494-11
to 1494-18, incl.

March 5, 1915.
Hon. H. L. Russell,

Dean of the College of Agriculture,
University of Wisconsin,

Madison, Wis.

We have your communication of March 2d, with letter
to you from Stephen C. Radford, proprietor of a rendering
establishment in Oshkosh, who wishes to sell tankage (a by
product of his plant) locally. You inquire whether this
firm is required to comply with sees. 1494-11 to 1494-18,
Stats.

In sec. 1494-11, Stats., tankage is enumerated as one of the
named feeds included in the term "concentrated commercial
feeding stuffs". It is also stated in said section that said
term shall include "all other materials intended for feeding
to domestic animals". The section contains the following
proviso;

"Provided, that nothing in section 1494-11 to 1494-18,
inclusive, shall be construed as prohibiting persons engaged,
within the state of Wisconsin, in the business of manufac
turing flours and malt from selling at the place where made,
their own manufacture of mill feeds or malt sprouts without
complying with the provisions of sections 1494-11 to 1494-18,
inclusive. "

Under these provisions of the statutes, it seems perfectly
clear that fankage is included in said jstatute, and that, in
order to sell it, it is necessary for the owner to comply with
seps. .1494-11 tp 1494-18, inclusive. Stats. . ■ . . .
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.  Counties—Indigent, etc.—Tramps—Counties not liable in
any manner for care of tramps, except when they are prose
cuted for vagrancy.

March 8, 1915.
James Kirwan,

District Attorney,
Chilton, Wis.

I have your letter of the 4th inst. and from it I gather that
cities, villages and towns in your county, or the justices,
magistrates, constables and marshals of such cities, villages
and towns have filed claims against the county of Calumet
for housing and feeding tramps. I infer that the claims are
not in the nature of justices' and officers' fees, which are
all'owed by law in criminal prosecutions. As I understand
you, tramps come into a city, village or town in your county
and, upon appljdng to a magistrate, police officer, or other
proper authority, for food and shelter, are given shelter for
the night, and a meal or two, and are then permitted to go
their way. No formal complaint is made before a magis
trate charging such tramps with vagrancy, and no warrant
is issued under sec. 1543 or sees. 4556a and 45566.

You wish an opinion on the following questions as near
as I can restate them:

(1) Is the county board under sec. 669, subd. 14, Stats.
1913, authorized to fix and regulate the fees and compensa
tion of such officers for the services and aid so rendered?

(2) If the above statute does not apply, by what law can
the county compensate such officers for such aid and ser
vice?

(3) Can such aid be given tramps under sec. 1512, Stats.
1913, by cities, villages and towns, and must the clerk of
such municipalities within ten- days serve notice on the
county clerk in order to recover from the county.

(4) What law, if any, gives the county board power to
limit the claims of cities, villages and towns for aid given to
tramps?

(5) In case cities, towns and villages refuse to give aid to
tramps, are such municipalities liable in any manner, and,
if not, are the officers of any such municipality in any way
liable personally?
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(6) Under sec. 676, must claims for such aid to tramps,
filed against the county, be itemized, showing name of per
son to whom aid was rendered, and the nature and char
acter of the aid so rendered and the services so performed?

I shall answer you in the order in which these propositions
have been stated:

(1) Under sec. 669, subd. 14, a county board, by proper
ordinance, has power to fix "the fees or compensation of
officers and magistrates for services performed in all prose
cutions for vagrancy or under the laws concerning trainps, in
toxication in a public place, indecent exposure of the person
or disorderly conduct, except when the prosecution for any
such offense shall be brought linder a city or village charter
or ordinance; and no greater compensation than shall be so
fixed shall be recovered." Such an ordinance takes the

place of the general law relating to justices' and officers'
fees, and thereafter such justices and officers cannot legally
charge more than is so fixed by said ordinance. Of course,
you will understand from this that this subsection does give
a county board the power to fix the fees and compensation
for such justices and officers for services rendered in such
cases before such ordinance has gone into effect. I refer you
to the following cases which involve the construction of this
section and of ordinances made by county boards pursuant
thereto: Ryan v. Ouiagamie Co,, 80 Wis. 336; Bartlett v.
Eau Claire Co., 112 Wis. 237.

(2) Where the county board has not by ordinance fixed
the compensation of justices and officers, they are entitled
to the fees allowed by law, but such fees can only be claimed
in cases of actual prosecutions. In cases against two or
more tramps, sec. 4556c provides that justices and officers
are entitled to only one fee, as though but one person had
been tried and committed for such offense, There is no
other law by which justices and officers can claim fees from
the county for services in such cases.

(3) Tramps are vagrants, and, as such, should be prose
cuted under sec. 4556a or sec. 45566. They are not entitled
to the humane consideration,imposed by sec. 1512 upon the
supervisors of towns and the proper authorities of cities and
villages, and the county is not liable for shelter and food
given tramps or vagrants, except such as is given them while
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in the custody of the officer under a warrant of arrest or a
commitment. In other words, tramps or vagrants are not
needy strangers as defined by said section, and, of course,
the duties imposed upon town, city and village officers do
not apply. A tramp or vagrant is not a needy stranger any
more than is a thief, burglar or other offender against the
criminal laws of this state.

In this connection I call your attention to sec. 4947, which
relates to the manner of paying the expense of keeping
prisoners in the county jail. It is there provided:

"That no sheriff or jailer shall receive, and no county board
shall allow, any compensation whatever for keeping or board
ing any tramp or vagrant in the county jail unless such tramp
or vagrant shall have been committed thereto pursuant to
laws."

It seems plain that, if the sheriff cannot make a claim
against the county board for keeping and boarding a tramp or
vagrant, no constable, marshal or other city, town or village
officer may do so.

(4) This question is fully, answered by the answers to
questions 1, 2 and 3.

(5) Cities, towns and villages and the officers of such
municipalities are not in any manner liable to tramps for
failure to give them food and shelter. An officer may be
liable for neglect of his official duty in case he fails to arrest
and bring before the proper court tramps and vagrants, in
the same manner as he would be liable in case he failed in his

duty to apprehend any other offender against the criminal
laws of the state of Wisconsin.

(6) Counties are not liable to cities, towns and villages, or
to any officer of such a municipality, for any aid given to
tramps. Counties are only liable on all claims filed by
magistrates and officers for their legal fees rendered by them
in all bona fide prosecutions under the criminal laws of the
state, and their claims for fees should be itemized, made out
and presented in the manner prescribed by sees. 676, 677
(subsec. 2), 679 and 680.
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Constitutional Law—Counties—Bonds—Law authorizing
counties to bond themselves must apply to all counties.

March 9, 1915.
Hon. Walter A. Duffy,

Member of Assembly.
You call attention to Bill No. 352 A, relating to municipal

bonds for railroads and for other purposes, by which bill it is
sought to amend sec. 942, Stats., so as to make it possible for
counties, towns, villages and cities to issue its negotiable
bonds for the purpose of paying for an authorized subscrip
tion to the stock or mortgage bonds, or both, issued by any
corporation or company organized for building any electric
interurban railroad, as well as railroads, and you inquire
whether the proposed amendment can be so worded so as to
apply
(1) To certain northern counties of the state, or
(2) Municipalities not . already bonded, or
(3) To such counties, towns, villages and cities in which the

same is authorized by a certain majority vote of the electors.
As the bill now reads, it is clearly a general uniform law

and is constitutional. To limit it to certain northern coun
ties would, in my opinion, make it special. I believe it
would be held special in case the right to issue such bonds
were limited to counties, towns, villages and cities which
have not already bonded themselves.
The third method proposed by you, making the right to

issue bonds for such purpose conditional upon a certain
majority vote of the counties, towns, villages or cities, would
not be in violation of any constitutional provision, as it
would apply equally and uniformly to all counties, towns,
villages and cities in the state.
Laws are sometimes made applicable to cities or counties

of a certain population, and, where such classification can
be clearly defined, or is sound in reason, they have been
sustained by the supreme court, but I confess that I am un
able to discover or to assign any well-defined ground or
reason for such a classification if a limitation of this character

should be added to the proposed amendment.
In my judgment, the condition suggested by you and

restated above under heading (3) is as good as anything I
can propose to overcome objections to your bill.
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Banks-^Counties—Illegal Depositories—Contracts—bank
unlawfully designated as a county depository is estopped to
set up tbe illegality of the contract. It is a de facto if not a
de Jure depository.

March 11, 1915.

Hon. Axel Johnson, Chairman^

Assembly Committee on State Affairs.

With your letter of the 23d ult. you have enclosed a letter
whic^i you state presents an interesting question which often
comes up relating to bills in the legislature, and you desire
an opinion thereon. The letter states:

"We have just discovered that one of the members of our
county board, is a stockholder in the bank that was made
depository of the county at the last county board meeting.
"Will it be proper for the board to meet in special meeting,

accept a new bond and reappoint the same depository, the
stocl^older member having previously resigned, or trans
ferred his interest in the bank.

"Or, is there sufTicient legal foundation for the committee
to vacate, and accept a new bond, and make a designation
of the same depository, under subsec. 8, sec. 693."

In an official opinion rendered by this department, Nov.
24, 1911, to be found at page 216, Biennial Report and
Opinions for 1912, it was held that, where a member of the
county board is a stockholder and president of a bank, such
bank cannot legally become the county depository. In an
opinion under date of January 12, 1915,* the same con
clusion was arrived at. These opinions are based on sec.
4549, Stats.

In the case of Commissioners v. Butler^ 25 Minn. 363, it
was held that the bonding company was estopped from deny
ing that there was a designation of the bank, and it was held
in the case of Board of Commissioners of Hennepin Co. v.
State Bank, 66 N. W. 143, that, if the bank which has received
the funds of the county is not a de Jure depository, it is,
nevertheless, a de facto depository. The court said on page
145:

*Fage 36 of this volume.

A.G.—13
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"In other words, if the principal in the bond was a de
facto depositarj'^ of the county funds, recognized as such by
the treasurer and other county officers, and the county funds
were actually deposited with the principal, as such deposi
tary, in reliance upon the bond, the sureties were liable, in
case of default in the conditions in the bond, although, in
law, the principal was never designated as a depositary.
Public interests would be seriously jeopardized if the sureties
upon a countj'^ depositary bond could exonerate themselves
from liability by showing that he was not such de jure.'"

Under this ruling, which I believe contains the principles
of law applicable to the question submitted by you, it will
be unnecessary to have a new bond issued by the county
depository, and all that it is necessary to do in the case in
order to protect the member of the county board who is
interested in the bank as a stockholder is that he should

resign his position, or, if he does not intend to resign his
position, to transfer his interests in the bank by a valid
transfer or sale.

I do not think that subsec. 8, sec. 693, Stats., is applicable,
and the committee would have no sufficient legal foundation
to declare a vacancy and make a new designation of the same
depository because the conditions therein required are not
present under the facts contained in your question.

Public Officers—Superintendent of Workhouse—Superin
tendent of workhouse may be removed by county board
or prosecuted under sec. 4485, where inmates are unlawfully
released.

March 12, 1915.

Mark C.a,tlin,

District Attorney,
Appleton, Wisconsin.

In your communication of the 9th inst. you state:

"The superintendent of the Outagamie county workhouse,
without authority and on his own initiative, has freed some
of the prisoners who have been committed to the workhouse
by the municipal court, and the committee of the county
board on workhouses, jails, etc., have requested me as dis
trict attorney of the county to ask this man for his resigna
tion, which has been done. He refuses to resign, and under
the law as I view it, he cannot be forced to until the county
board meets next time."
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You inquire whether there is any method under the law
whereby he can be removed, and whether it is advisable to
give to the committee on workhouses, jails, etc., the power
to remove a superintendent of a workhouse where he has
committed such great offences, and whether some legislation
should not be enacted to cover that point.

Sec. 6976 contains the following:

"Such workhouse shall be managed pursuant to such rules
and regulations as the county board may from tiirie to time
prescribe. It shall be under the care of a superintendent,
who shall be elected by such board at the annual meeting
thereof, and hold his office for one year from the first Mon
day of January following his election', unless sooner removed
by such board for incompetency, improper conduct or other
cause," where the county board is authorized to remove
said officer.

Where counties have joined in the erection and mainten
ance of a workhouse, the following provision of sec. 697/i is
applicable:

"Such workhouse shall be under the care and manage
ment of a superintendent, who shall be elected annually by
the commission hereinbefore provided for; his term of office
shall commence on the first Monday of January next after
his election, and continue for one year unless sooner termi
nated by removal by such commission for incompetency,
improper conduct or other cause satisfactory to the same."

There is another method of procedure which may be
adopted. Sec. 4485, Stats., provides as follows:

"Any jailer or other officer who shall voluntarily suffer
any prisoner in his custody upon conviction of any criminal
charge or so held to answer any criminal charge to escape,
he shall suffer the like punishment and penalties as the
prisoner so suffered to escape was sentenced to or would be
liable to suffer upon conviction for the crime or offense
wherewith he stood charged, unless such prisoner was con
victed of or charged with an offense punishable by impris
onment for life, in which case he shall be punished by
imprisonment in the state prison not more than twenty-five
years nor less than five years."
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The party in question may be prosecuted for the offense
contained in this provision of the statute. If he is found
guilty there will be a vacancy in his office under the pro
visions of sec. 962, which provides:

"Every office shall become vacant on the happening of
either jof the following events:

"(5) His conviction of any infamous crime or of any
offense involving a violation of his official oath."

Under this provision of the statutes, a conviction of the
superintendent of the workhouse, under sec. 4485, will
cause a vacancy in the office. •
In view of these provision of our statutes, I think the legis

lature has amply provided for courses of procedure in matters
such as you have described in your letter. I do not think
that it would be wise to put into the hands of the com
mittee the right to remove an officer for permitting criminals
to escape. This is a serious offense and when the charge is
made the person who is accused of such offense should have
the benefit of a criminal trial in which safeguards are thrown
about him so that if he is not guilty he has the opportunity
and means of showing his innocence. The removal of such
officer is, in my opinion, properly left in the hands of the
county board or a commission managing a joint workhouse.

Municipal Corporations—Weights and Measures—Public
Officers—Term of Sealer—City has no authority to pass an
ordinance limiting the term of office of local sealer of weights
and measures to one year.

March 12, 1915.
Hon. George J. Weigle, .

State Supt. Weights and Measures.

In your communication of the 9th inst., you state that
the common council of the city of Marshfield has passed
an ordinance relating to weights and measures, and subsec.
a of sec. 1 of said ordinance reads as follows:

"Sealer of weights and measures shall hold his position for
the period of one year or until his successor is appointed."
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You direct my attention to sec. 1661, Stats., relating to
weights and measures, which contains the following:

"There shall be a city sealer of weights and measures in
all cities having a population of more than five thousand
inhabitants according to the last official state or United
States census, who shall be appointed by the mayor from a
list to be furnished by the state or local civil service board
and under the rules of said board."

You inquire whether, in my opinion, the common council
of Marshfield has authority to limit the period for which a
sealer of weights and measures shall be appointed to one
year.

The city of Marshfield is under special charter contained
in ch. 160, Laws of 1891. I find no authority therein whicH
authorizes the city to pass an ordinance limiting the term of
office for a sealer of weights and measures to one year. Sec.
1661, above quoted, provides that such officer shall be under
civil service, which has the effect of removing a limitation to
the period of time for which such officer can be appointed.
I am of the opinion that the provisions of said section are
decisive of this question, and that the answer to your inquiry
must be in the negative.

Corporations—Poultry Associations—State Aid—Unincor
porated poultry association not entitled to state aid.

March 13, 1915.

Hon. John S. Donald,
Secretary of State.

In your communication of the 11th inst. you refer me to
sec. 1459/72, Stats., and you say that there are some incor
porated poultry associations who have held two annual
exhibits, but the first was held when the societies were not
incorporated. You inquire whether they are entitled to
the state aid.

Said sec. 1459/n provides in part as follows:—

"Each incorporated poultry association in this state which
has held at least one annual exhibition shall receive annually
from the state a sum equal to eighty per cent of the amounts
of cash received by the association at its annual exhibition
in each year, for entries of poultry; the same to be audited
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by the secretary of state upon presentation by the secretary
or other proper officer of any such association of a sworn
statement of the cash entries so received by such associa
tion. Provided, that no such association shall receive more
than two hundred dollars from the state in any one year,
and provided that state aid as herein provided shall be given
only to such poultry associations as pay out at least fifty
dollars in premiums each year, to be certified to by the secre
tary of the association."

In an official opinion by this department to Hon. James A.
Frear, dated April 19,1912, which you will find on page 651 of
the Report and Opinions of the Attorney-General for the
year 1912, it was ruled that a society, in order to be eligible to
state aid, must be incorporated and give one show, for which
they receive no aid, before becoming eligible to aid.

It is a well recognized principle of law that an incorporated
body is a different entity from an unincorporated body,
although it consists of the same members. The supreme
court has commended this department for construing
doubtful propositions in favor of the state where it involves
the payment of money out of the state treasury. See
State ex rel. Bashford v. Frear, 138 Wis. 536.

I am of the opinion that, in those cases where the society
held an exhibition prior to its incorporation, such exhibition
will not count in giving to such society state aid. I believe
that such society, in order to be eligible to state aid, must be
incorporated and must have given one show while incor
porated, for which they received no aid, before becoming
eligible to aid.

Elections—Corrupt Practices Act—Corrupt Practices Act
applies to candidates for town offices.

March 16, 1915.

Max Sells,

District Attorney, \
Florence, Wisconsin. \

Under date of the 12th inst. you submit the following:

"Will you please give me your opinion whether or not can
didates for a town office to be voted for at the spring election
are obliged to file an account under the corrupt practices act,
chapter 8m of the statutes of 1913?"
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Sec. 94-9, Stats., provides that every candidate shall file
such account under the Corrupt Practices Act.

Sec. 94-1 provides as follows:

"The following words and phrases as used in sections 94-1
to 94-39, inclusive, of the statutes, shall be construed as
follows:

«  « * * *

"(2) The term 'candidate' shall mean and include every
person for whom it is contemplated or desired that votes inay
be case at any election or primary, and who either tacitly
or expressly consents to be so considered, except candidates
for president and vice president of the United States."

The town officers are elected at the town meeting, which
is cerj^ainly an election in contemplation of the above quoted
provisions of our statute. " Such town meeting is expressly
referred to as an election in sec. 35-30, Stats.. I see no
escape from the conclusion that candidates for town officers
are required to file their expense accounts under the Corrupt
Practices Act, and, therefore, your question must be answered
in the affirmative.

Public Officers—County Clerks—Fees—County clerk en
titled to retain ten cents for each hunting license issued.

March 17, 1915.

J. H. Hill,

District Attorney,
Baraboo, Wisconsin.

Under date of March 13th you inquire whether under
subsec. 3, sec. 1498s, Stats., the county clerks are authorized
to retain ten cents for services performed in issuing hunting
licenses.

Said subsec. 3 provides as follows:

"The county clerk shall receive with each such ajiplica-
tion for license the sum of one dollar, ten cents of which he
shall retain as his personal fee and as compensation for
services rendered the state and the remainder he shall trans
mit to the state treasurer. The retention by any county
clerk of any such ten cent fee heretofore paid to such clerk
is hereby legalized and authorized."
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The intent of the legislature is hereby clearly expressed
and it is the intention to give to the county clerks the ten
cents fee as a compensation for the services rendered, in
addition to the regular salary. I agree with you that a
county is so completely a creature of the legislature that
there can be no question as to the legality of this statute.
This is a special statute and takes the place of all general
statutes that may cover the question.

Your question must, therefore, be answered in the affirma
tive.

Elections—County Board of Education—Nomination Pa
pers—Ballots—^Nomination papers for candidates for county
board of education may be signed by persons residing any
where in the county.

Ballots for the election of such officers should be printed on
white paper.

March 17, 1915.
Harry Sauthoff,

District Attorney,
Madison, Wis.

I have yours of the 16th inst., in which you desire informa
tion concerning the following matters relating to the nomina
tion and election of county boards of education:

1. Do the signers of the nomination papers have to come
from the same voting precinct?

2. Should the women's ballots be tinted?

In reply to the first inquiry, will state that according to
sec. 702-6, "the candidates to be voted for as members of
the county board of education shall be nominated as pro
vided in section 30 of the statutes."

According to sec. 30, subsec. 4, nomination papers shall
be signed, if for a candidate to be voted for throughout a
county, district, or other division less than the state, by at
least three percentum of the whole number of votes cast
therein for governor at the last preceding general election,
but in no case less than 15 voters.
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I conclude, therefore, that the signers of nomination papers
for the above officers do not have to come from the same
voting precinct. The nomination papers may be signed
anywhere in the county or district.
In answer to your second inquiry, will state that the form

of ballot to be used for school elections is prescribed by sec.
38, subsec. 16, and, according thereto, the ballots must
be printed upon white paper in substantially the form
marked "F."

Public Officers—Clerk of Court—Compensation—Clerk of
court is compensated by fees and may be allowed additional
compensation. Such additional compensation, once fixed,
remains the compensation of the officer, until changed by
the county board.

March 18, 1915.

J. C. Davis,

District Attorney,
Hayward, Wisconsin.

In your letter of the 16th inst. you have submitted the
question to this department as to what legal compensation
the clerk of the circuit court of Sawyer county is entitled
to receive. It appears by your letter and by the letter of
Mr. Alex. Pearson, the clerk of the circuit court, under
recent date, that the county board of supervisors of Sawyer
county on November 10, 1885, passed the following reso
lution unanimously:

"RESOLVED, That the salaries of the county officers
elected at the regular election for the next two years shall
be as follows:

*

"Circuit clerk, $300.00 and fees."

That another resolution was passed by said board on No
vember 7,1905, which reads as follows:

"RESOLVED, by the supervisors of Sawyer county,
Wisconsin, in annual session assembled, that the salaries of
the following list of county officers to be elected at the next
county election be as follows, to-wit:

*  * 4c i|:

"Clerk of court, $300.00."
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That another resolution, passed on March 18, 1912,
provides:

"RESOLVED, by the supervisors of Sawyer county, in
annual session assembled, that the salaries of the following
list of officers to be elected at the next county election
be as follows:

*  * ♦ * *

"Clerk of court, S300.00."

It also appears that the clerk of the circuit court of Sawyer
county has been paid $300 and fees since January 1, 1886.
Sec. 747, Stats., provides a schedule of fees for the clerks of the
several circuit courts of the state, the last part of which pro
vides as follows:

"Whenever the county board may think the compensation
herein provided insufficient, they may order an additional
sum to be paid out of the county treasury. This provision
shall not apply to the county of Milwaukee; and this section
shall not be taken to repeal any provision of law fixing a
salary, compensation or fees for such clerk or deputy in
any county."

Sec. 694 provides in part as follows:

"The county board at their annual meeting shall fix the
amount of salary which shall be received by every county
officer, including county judge, who is to be elected in the
county during the ensuing year, and is entitled to receive a
salary payable out of the county treasury, and the salary so
fixed shall not be increased or diminished during his term of
office."

In the case of St. Croix Co. v. Webster, 111 Wis. 270, the
question was before our supreme court whether the clerk
of the circuit court of St. Croix county could receive addi
tional compensation under said sec. 747 by filing claims for
work, for which no fee was provided, with the county board,
which were approved and ordered to be paid by said board.
On page 274 the court said:

"Under our statute the clerk of the circuit court is not a
salaried officer, but receives his compensation in fees. The
statute says (R. S. 1878, sec. 747): 'The clerks of the several
circuit courts shall be entitled to the following fees and no
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more, viz.' Then follows a long list of services, with a
specified fee for each service, and at the close of the section
appears the following provision: 'Whenever the county
board may think the compensation herein provided insuffi
cient, they may order an auditional sum to be paid out of the
county treasury.' With regard to this latter provision,
under which certain of the illegal allowances are attempted
to be justified in the present case, it may as well be said at
the outset that the county board never acted or attempted
to act under it. They simply allowed the items of the bills
as presented. No claim was ever made by the defendant
that the compensation allowed by statute was insufficient,
and hence there has been no consideration of that question
by the county board. It is absolutely certain, therefore,
that this provision cannot be used to justify any charge
exceeding the statutory fees, because there was no finding
by the county board that the statutory compensation was
insufficient, and no attempt nor intention shown to make any
additional compensation."

Said sec. 694 contains also the provision that the salary
so fixed shall not be increased or diminished during his term
of office.

Our supreme court has held in the case of Burgess v. Dane
Co., 148 Wis. 427, that the said provision is applicable to
sheriffs, although the fixing of their salaries is provided for
in sec. 694a, and that it is also applicable to register of deeds,

• although the authorization for the fixing of their salaries is
contained in sec. 7646. In said opinion our court used the
following significant language:

"Sec. 7646 says: 'And the county board of such county
shall, thereafter, at their annual meeting preceding the elec
tion of the register of deeds fix the amounts of the salaries
of the register of deeds to be elected and his deputies, clerks
and copyists and the number thereof for the term.' Plain
tiff argues that this latter enactment is a special statute and
that sec. 694, Stats. G898), has no reference to the salary of
the register of deeds fixed pursuant to its provisions. We
cannot so regard it. Sec. 7646 is no more a special statute
than was 694a, Stats., relating to the fixing of the sheriff's
salary. And it was held in Northern T. Co. v. Snyder, 113
Wis. 516, 554, 89 N. W. 460, that the salary of the sheriff
once having been fixed by the county board, and not there
after changed, at a time when the board had power to do so,
it remained as fixed. The same is true as to the salary of a
register of deeds. Sec. 694 steps in and justly and benefi
cently relieves a county officer from taking an office cum
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onere and without a salary where the county board has
negligently or otherwise failed to comply with the law rela
tive to the fixing of salaries.'l' (p. 439.)

In like manner the said provision of sec. 694, that when
such salary is once so fixed it shall be and remain the salary
of such officer until changed by the county board, is also
applicable, in my opinion, to the additional compensation
fixed under sec. 747.

The resolution of the county board of Sawyer county on
Novembef 10, 1885, above quoted, fixed the compensation
of the clerk of the circuit court at $300, in addition to the
fees. This they were authorized to do under said sec. 747.
Sec. 694 at that time already contained the provision that
the amount once fixed should remain the salary until
changed. See ch. 260, Laws of 1885.
The two subsequent resolutions hereinbefore quoted made

no reference to the fees to which the clerk of the circuit court

is entitled and there is no resolution changing the compensa
tion of the said clerk from a fee to a salary basis. I do not be
lieve it was the intention of the county board to fix the salary
at $300 and that this should be in full for his compensation
or that he was obligated to turn the fees into the county
treasury. As a matter of fact the clerk of the circuit court
received his fees, and $300 in addition, ever since 1886. It-
must be presumed that the county board was aware of the
fact that the clerk of the circuit court was drawing his
salary in addition to all the fees which the law provided.
The subsequent resolutions either must be construed as
giving a salary in addition to the fees or as being absolutely
void. In either case he is entitled to receive $300 compen
sation in addition to his fees. The fees are fixed by the
statute and the first resolution passed, giving him $300 in
addition to the fees, was legally passed. If the subsequent
resolutions are void, the first resolution will still be in
force, for then the salary has not been changed and remains
the same as fixed in said first resolution. I believe that

sees. 747 and 694 are in pari materia and must be construed
together, and that the provision of said sec. 694, that the
salary when once fixed shall be and remain" the salary of the
officer until changed by the county board, is applicable to the
compensation fixed by the first resolution passed in 1885.
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I am of the opinion that the compensation to which the
clerk of your circuit court is entitled at the present time is
$300 in addition to the lawful fees.

Public Officers—Con/racfc—Contract between a corpora
tion, a stockholder of which is a member of the county
board, and the county is void, and it makes- no difference
that the corporation's a public utility.

March 18, 1915.

H. B. Rogers,
District Attorney,

Portage, Wisconsin.

In your inquiry of the 18th inst. you ask:

"First: Where a member of the county board is also a
member of a corporation doing a general store business,
would the fact that the corporation sold material to the
county vacate the office of the supervisor?

"Second: Would it make pny difference if in the above
question the sale was made without the knowledge of the
member of the board?

"Third: Would it make any difference if the corporation
in the first question were a public utility corporation and
obliged to furnish the material or service on demand by the
county?"

The answer to your questions is found in sees. 692 and
4549, Stats., which have been repeatedly construed by'this
department. Under these statutes and the prior opinions
of the attorney general, it would seem that there is now no
room for argument or construction and that the answer to
your question must be that a contract or a purchase of goods
between the county and a corporation of which a member of
the county board is a stockholder is unlawful, and that the
penalties and consequences prescribed by the statutes above
referred to would apply. I think that knowledge of the
transaction on the part of the county board member would
be immaterial and also that there is no exception in case the
corporation is a public utility.



2U6 Opinions of the Attorney-General

Supplemenling the foregoing you are referred to the fol-
owing opinions of the attorney general: Opinion dated
Nov. 21, 1912, to F. J. Rooney, Winnebago County, Vol. I
Opinions, Bancroft-Owen, p. 485; Opinion of Jan. 25. 1913,
to A. J. O'Melia, Oneida County, Ibid, p. 518; Opinion of
March 29, 1913, to 0. H. Bruemmer, Kewaunee County,
Ibid., p. 546; Opinion of March 31, 1913, to Alexander
Wiley, Chippewa County, Ibid., p. 548; and your atten
tion is also directed to an opinion dated Sept. 8, 1910, to
Henry Hay, district attorney of Langlade county, published
at page 766, el seq., of the opinions of this department
for 1912, and the opinions therein referred to at page 768.

Public Officers—Employees—Compensation—^A stenogra
pher in the employ of the state may receive extra pay for
services performed outside the scope of his employment,
when the performance of such extra services does not inter
fere with the discharge of his regular duties.

March 18, 1915.

Hon. James Nevin,

Superintendent of Fisheries.

In your communication of the 11th inst. you state that on
January 21, 1915, a conference was held in your oflice
between persons representing the states of Illinois, Iowa,
Minnesota, Wisconsin, and the United States Bureau of
Fisheries; that you needed at that time an expert stenogra
pher to take the minutes of the meeting and on application
to the Civil Service Commission you were informed that
they had none on their list for you and that you could
employ any one that you were able to procure; that you then
secured the services of Mr. Hillyer who was ejnployed as
one of the stenographers in the legislature under the chief
clerk of the senate; that Mr. Hillyer charged for his work
the sum of S25, but that objection has been raised to said
bill and you inquire whether same may be legally paid. You
enclose a letter from Mr. Hillyer in which he gives the
facts as follows:
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"I was given permission by the chief clerk of the senate to
report such hearing, and my transcript of testimony was
gotten out during my spare time and at a time when it did
not interfere with the performance of my regular duties as
a clerk in the senate. At no time while I was engaged in
getting out the transcript of testimony did I neglect or refuse
to perform any services requested of me by any member of
the senate.

"I may state further that when I agreed to report the hear
ing above referred to I understood that the services were to
be performed for private individuals, and I did not learn
until the hour set for the hearing had arrived that the work
was to be done for the State Fish Commission. As it would
then have caused the Fish Commission considerable trouble
and annoyance to secure a different reporter I consented
to report the hearing, with the understanding that my bill
for services would be taken care of."

. In an official opinion to the Wisconsin Civil Service Com
mission, under date of Sept. 6, 1913,1 came to the conclusion
that a stenographer employed in a department could receive
extra pay for performing extra services not required of her
in her regular employment. The reasoning in said opinion
applies with equal force to the statement of facts submitted
by you.

It has been questioned whether the case of City of Mil
waukee V. Binner, 149 N. W. 211, embodies a principle
which is applicable to the question submitted by you and
whether it necessitates a different ruling than the one sub
mitted in the opinion to the Civil Service Commission under
date of Sept. 13, 1913, above referred to. I have examined
said case and I have come to the conclusion that the principle
there announced does not in any way affect the former
ruling of this department.

You are, therefore, advised that the bill in question may
legally be paid out of the funds in the possession of the
Commissioners of Fisheries.

Criminal Law—Abandonment—Requisitions—Husband
who was under prosecution for abandoning his wife in Octo
ber, 1912, such proceedings having been abandoned because
he was sentenced to state's prison on another charge, may
now be requisitioned from another state and prosecuted for
such offense.
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March 19, 1915.

Charles Kirwan,

District Attorney,

Ladysmith, Wisconsin.

In your communication of -the 17th inst. you inquire
whether the following facts as stated by you constitute a
' case for extradition:

"On October 10th, 1912, Hartman and his wife and three
young children resided at Donald, Taylor County, Wiscon
sin. On that date he abandoned his family and fled with a
married wpman, one Viola Varano. In February, 1913,
Hartman and Mrs. Varano were arrested at Iron River,
Bayfield County, Wisconsin, on the charge of adultery.
Both pleaded guilty and were sentenced to imprisonment at
Waupun. The woman subsequently committed suicide
while on parole. Hartman served nine months of his sen
tence of eighteen months, and was then paroled and given
employment by the State about the erection of a new build
ing at Waupun. He was supposed to send fifteen dollars
per month to his family. He received regular wages, but
failed to make remittances regularly. Mrs. Hartman wrote
to the warden about his failure to make the payments, but
he never made all the payments required by his parole.
When the period of his parole had expired he went to Chip-
pewa Falls where Mrs. Hartman had received employment,
and where she was supporting herself and three young
children. He merely talked with the children, and then
went to Cusson, Minnesota, where he secured employment,
and made a few remittances of small amounts to Mrs.
Hartman. He has failed to send her any money since
November, 1914, although he is a strong, able-bodied man,
and has earned $3.00 per day running a stationary engine.
He spent considerable of his time in idleness last sum
mer. * * * '

"Criminal proceedings against Hartman on the charge of
abandonment were commenced in 1912 by District Attorney
Herman Leicht of Taylor County. When Hartman was
arrested at Iron River and sent to Waupun these abandon
ment proceedings fell into abeyance."

You inquire whether Mr. Hartman can be extradited
from Minnesota for his abandonment committed in Wis

consin in October, 1912, and his entire failure to support
his family from October, 1912, to the time when he was
placed on parole.
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There can be no question, it seems to me, but that Mr.
Hartman committed the crime of abandonment of his wife

and children in October, 1912. The statute of limitations
has not run on this crime. The penalty provided for the
same is imprisonment in state's prison. Sec. 4629 provides:

"An indictment or information for any offense which may
be punished by imprisonment in the state prison, except
murder, must be found or filed within six years after the
commission thereof, unless otherwise provided by law."

Neither is the fact that he subsequently furnished the
family with partial support sufficient to excuse or condone
the crime committed by his abandonment in October, 1912.

In 8 Am. & Eng. Ency. of Law {2d ed.), 294, we find the
rule concerning condonation of crime stated as follows:

"Whether an act is a crime is determined in general solely
by the conduct and intent of the actor at the time of the com
mission of the act; consequently, the character of a criminal
act is not affected by the fact that the party injured subse
quently condones the offense or forgives the wrongdoer, or
that the latter makes reparation for his criminal conduct, as
by restoring stolen or embezzled property. The status of a
Clime is fixed when it is once completed, and that status
cannot be changed by the subsequent act of the criminal or
of third parties."

• You are, therefore, advised that Mr. Hartman may be
extradited from the state of Minnesota for the offense of

abandonment committed in October, 1912, under the facts
submitted by you.

Eleciions—Corrupt Practices—Legislature has power to
pass laws prohibiting the giving of secret pledges by candi
dates for office, but bill under consideration bad for uncer
tainty.

March 20, 1915.

Hon. W. M. Bray,

State Senator.

You request the opinion of this department as to whether
Bill No. 166 S, introduced by you, to amend subsec. 1, sec.
94-12, Stats. (Corrupt Practices Act), will be constitutional.
Your bill proposes to amend said subsection as follows, the
words proposed to be inserted by amendment being itali
cized :

A G.—14
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"No person, firm, corporation, association or committee
therefor or member thereof, shall demand, solicit, take, invite
or receive from any candidate, from any personal campaign
committee or member thereof, or from any party committee
or member thereof, any payment or contribution or obliga
tion, express or implied, for payment or contribution of
money or thing of value for any religious, charitable or
fraternal cause or organization, except for personal cam
paign committees or regular party committees nor shall am;
such person, firm, corporation, association or committee there
for or member thereof solicit, lake, invite or receive from any
candidate, directly or indirectly, any written statement or pledge
upon present laws or future legislation that may be proposed
or upon questions of public or private interest, other than those
issued by the candidate, his personal campaign or regular party
committees through the press or by general distribution of letters,
pamphlets or circulars through the mails or otherwise, and no
candidate shall give or sign any such written statement or pledge
unless the same is issued as provided in this subsection for the
information of voters generally.'"

The purpose of this amendment is manifestly to promote
the purity of elections and to prevent the solicitation or
giving of secret pledges with respect to legislation in return
for political support. The means by which the amendment
proposes to accomplish this object is by prohibiting the
solicitation or giving of any such pledges except the same be
given through the press or by circulars mailed or otherwise
distributed, so that the transaction may be attended by a
degree of publicity. The object sought to be attained by
the proposed amendment is a legitimate one for the exercise
of the police power by the legislature and the means adopted
are reasonably adapted to secure the object of the proposed
legislation. Upon both of these grounds, therefore, the
bill, if enacted, will be valid as against constitutional objec
tion, within the rule laid down by the supreme court in the
case of McGrael v. Phelps, 144 Wis. 1.

It is to be observed, however, that this bill is a proposed

amendment to the corrupt practices act, and, if enacted as a

part of that law, a violation of its provisions will subject the

offender to all of the penalties prescribed in that law. The
proposed amendment must, therefore, be tested as to its
validity by the constitutional requirements applicable to
penal statutes.
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It will be observed that the language of the proposed
amendment prohibits the solicitation or the giving of "any
written statement or pledge upon present laws or future
legislation", etc., other than those "issued * * ♦
through the press or by general distribution of letters,
pamphlets or circulars through the mails or otherwise, *
The only constitutional question which suggests itself

upon the face of this bill is whether the provision above
quoted is sufficiently, definite and certain. The last words
of the proposed amendment prohibiting the giving of a
pledge "unless the same is issued as provided in this sub
section for the information of voters generally" may scarcely
be said to aid the precedent provision with respect to cer
tainty. The general purpose to secure such degree of
publicity of any pledge given by any candidate as will bring
the fact home to voters generally is manifest. But what
one person or one jury might regard as sufficient publicity
for that purpo"se would perhaps differ from what another
person or another jury might regard as sufficient.
While there does not appear to be any precedent dealing

with legislation of this precise character, it is well settled
that a law may be void for uncertainty, Norton v. Reed, 6
Wis. 522; State v. Wentler, 76 Wis. 89, and that a statute,
which imposes penalties and which does not by its pro
visions afford a person affected by it reasonably certain
means of knowing in advance of a prosecution whether he
is guilty of a violation of it or not, is unconstitutional.
Bonnett v. Vallier, 136 Wis. 193,208-212; Ex parte Young, 209
U. S. 123.

It is not the purpose of the proposed amendment to pro
hibit the giving of written pledges of the character dealt with
by candidates for office, but to prohibit the giving of such
pledges unless the same are in some way and in some degree
made public.

The minimum of publicity which the bill prescribes, and
the effect of which is to relieve from penalties, is publicity
by "general distribution of letters, pamphlets or circulars
through the mails or o1,herwise." It is possible that if this
provision were enacted into law, the court might adopt a
construction of it sufficiently definite and certain to effectuate
the purpose of the law and to save it from constitutional
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objection. It would seem, however, in view of the principle
above stated and the authorities above cited, that some more

definite provision should be adopted which would indicate
beyond peradyenture of doubt what course persons seeking
to exact from a candidate a written pledge and candidates
desiring to give written pledges might lawfully pursue.

While, therefore, it cannot be said that the proposed amend
ment, if enacted, would be invalid, it is clearly open to serious
question upon the grounds indicated. It would seem, there
fore, that the bill should not be enacted in this form unless

it is found impossible to enact it in such modified form as
will put its validity beyond question for uncertainty.

Education—County Training School—State Aid—State
aid for county training schools is to be paid to the treasurer
of such school board. He acts as treasurer of the board for

that money, while the county treasurer acts as treasurer of
the board for other moneys at its disposal.

March 20, 1915.

J. C. Ticknor,

District Attorney,
Menomonie, Wisconsin.

In your request for opinion of the 17th inst. you state
that there appears to be some conflict in the provisions of
sees. 411-3 and 411-5, Stats., with respect to the management
of the funds provided by the state and the county for the
maintenance of county training schools for teachers. You
call attention to sec. 411-3, which provides that "All moneys
appropriated and expended under the provisions of this act
shall be expended by the county training school board, and
shall be paid by the county treasurer on orders issued by
said board;" and also to the provision of subsec. 2, sec. 411-5,
which provides that the secretary' of state shall draw his
warrant "payable to the treasurer of such school" for the
state aid appropriation.

In other words sec. 411-3 provides, apparently, that the
funds of the county training school shall be handled by the
county treasurer, whereas subsec. 2, sec. 411-5 provides that
the state aid moneys shall be paid to the treasurer of the
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county training school board who is elected by the board
from among their members under the provisions of sec.
411-2.

You ask to be advised whether in this state of the statutes

it is the duty of the treasurer of the training school board to
turn the state moneys over to the county treasurer for the
credit of said board or the duty of the county treasurer to
turn over the county money appropriated for training school
purposes to the treasurer of the training school board, or
whether each of said officers shall act as treasurer as to the

moneys coming into his hands. For the following reasons
I am of the opinion that the last mentioned course is the
proper one under the statute and that neither official is
required to pay over to the other moneys in his hands to the
credit of the county training school board, but only to dis
burse the same upon warrants or orders of the board in
payment of expenses incurred by the board.

The provision in subsec. 2, sec. 411-5, which gives rise to
the apparent inconsistency, is due to an amendment of the
language of subsec. 2, sec. 411-5 enacted in ch. 495, Laws of
1913. Prior to this amendment the statute had provided
that the secretary of state should draw his warrant for state
aid "payable to the treasurer of the county maintaining
such school." In that situation all moneys to the credit of
the county training school came into the hands of the county
treasurer and the law provided that he should disburse the
same upon the orders of the training school board. Just
what functions it was expected that the treasurer of the
board should perform as such in that state of the law is not
clear from the face of the statute. That inquiry, however,
is not material here. The legislature, by the amendment of
1913, expressly providing for the payment of state aid mon
eys to the treasurer of the board, clearly intended that the
treasurer of the board should act as-treasurer thereof. This

amendment must be given effect by proper construction.
On the other hand, there is no provision in the law for pay
ment of moneys-to the credit of this board in the hands of
the county treasurer except that of sec. 411-3, which appar
ently does not authorize the county treasurer to pay over
moneys in his hands to the credit of the board to the treas
urer of the board.
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It is appropriate to add that the situation arising out of the
amendment of 1913 is one that has been dealt with both by
the office of the state superintendent and the tax commission
and that the construction herein given is in accordance with
the practical construction of the state superintendent's
office.

The stale superintendent's office advises that this amend
ment of 1913 was enacted by reason of the controversy which
arose in one of the training school districts by reason of the
arbitrary refusal of a county treasurer to pay out state aid
moneys upon orders of the board, and that it was the purpose
of this amendment to prevent any future embarrassment of
the board being caused by similar misconduct on the part
of any county treasurer by placing the state aid money
directly in the hands of the treasurer of the board. The
fact that your county board has not fixed a bond for the
treasurer of the board in sufficient amount to fully protect
the county in the event of a loss of the funds in the hands of
the treasurer of the board does not affect the construction

of the statute.

Education—County Board of Education—State Aid—Where
county superintendent fails to file his annual report on date
required by law, that county is not entitled to state aid for
the county board of education.

March 22, 1915.

Hon. C. p. Gary,

State Superintendent of Public Instruction.

I have your request for opinion of the 20th inst., in which
you stale that the county superintendent of one county did
not flic his annual report for the year ending June 30, 1914,
with your department until September 23, 1914, and you
ask to be advised whether, in view of this fact, you have the
legal right, under the provisions of sec. 702-11, Stats., to
certify state aid to the secretary of state for the benefit of
the county board of education of the county in which the
county superintendent was delinquent in the matter of filing
his annual report.
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Sec. 702-11 provides:

"State aid in the sum of five hundred dollars shall be
granted each county board of education district each year,
but such aid shall be granted only after the state superin
tendent shall have certified to the secretary of state that the
annual report of the county board of education has been
received and accepted by the state superintendent of public
instruction; and that the county superintendent of schools
shall have furnished the state superintendent his annual
report at the time required by law * *."

This section further provides that, upon the receipt of
"such certificate from the state superintendent, the secre
tary of state shall draw his warrant" for. state aid in favor
of the county treasurer of the county.

It will be observed that this statute makes the receipt of
the certificate of the state superintendent a condition prece
dent to the duty and authority of the secretary of state to
draw his warrant in favor of the county treasurer for the
state aid for the county board of education. The statute
expressly provides that one of the things which must appear
by this certificate is that the county superintendent of
schools has furnished the state superintendent his annual
report "a/ the time required by law."

Subsec. 1, sec. 464, Stats., provides:

"Each county superintendent shall, on or before the
fifteenth day of September in each year, make and transmit
to the state superintendent a report in writing * *

This is the annual report of the county treasurer referred
to in sec. 702-11, Stats., and is expressly required to be made
"on or before the fifteenth day of September in each year."

Subsec. 3, sec. 464 provides:

"It shall be the duty of the state superintendent, on receipt
of a satisfactory annual report within the time specified by
la,w, to issue to each county or district superintendent a
certificate setting forth the fact that the annual report
required in this section has been made, filed and approyed
within the time specified by law."

Subsec. 4, sec. 464 provides that, upon presenting this
certificate to the county clerk, the county superintendent
shall be entitled to certain additional compensation.
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Manifestly the state superintendent cannot lawfully
certify that a report received on the twenty-third day of
September was received "on or before the fifteenth day of
September." The question recurs whether the state super
intendent and other officers having duties to perform in that
connection may treat the requirement as to the filing of the
county superintendent's report on or before the fifteenth
day of September as directory, merely, and as complied with
in legal effect by the submission of said report on or before
the twenty-third day of September.

It will be observed that the language of sec. 464, "on or
before the fifteenth day of September", is express and ex
plicit. Subsec. 2 of the same section requires the county
superintendent to deliver a written statement of certain
facts to the county clerk and the county treasurer "within
the time above mentioned." Subsec. 3 provides for a cer
tificate by the state superintendent that the county superin
tendent's report has been received "within the time specified
by law." Sec. 702-11 authorizes the state superintendent
to make a certificate for state aid and among the facts to be
certified to by him is expressly that the county superinten
dent's annual report has been furnished "at the time re
quired by law." These provisions are clearly in form
mandatory and not directory, merely. It would doubtless
have been sufficient for the legislature to have provided in
subsec. 3, sec. 464 and in sec. 702-11 for a certificate by the
state superintendent to the effect that the county superin-
dent's report has been furnished, or furnished according to
law. The fact that the legislature in the first instance has
required that the certificate specifically state that such
report has been furnished "within the time specified by
law" and in the second instance "at the time required by
law" clearly indicates a legislative purpose to make the
furnishings of such report "wiihin the time specified by
law" a material and essential condition precedent to the
right of the county superintendent to receive additional
compensation for making said report under sec. 464, and of
the right of the county to receive state aid for its county
board of education under sec. 702-11.

Moreover, it is to be observed that upon the making and
filing, as provided in the statutes, of the certificates of the
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state superintendent, the right to certain payments from
the public treasury of the county and of the state arises and
the duty and authority of the county and state officers to
authorize and make such payments are, by the language of
the statute, made expressly dependent upon the making and
filing of such certificates. It is the established rule of this
department to construe all laws in favor of the public
treasury. This rule must be applied in the construction of
these statutes, if there is room for construction, and the
application of this rule would resolve any doubt, which there
might be, against holding the provisions of these statutes
as to the time of filing of the county superintendent's annual
report to be directory, merely.

I am of the opinion, however, that there is neither room
for construction nor doubt as to the effect of the repeated
and express declaration of the legislature embodied in these
statutes and that the state superintendent may not lawfully
make the certificate provided for in subsec. 3, sec. 464,
Stats., nor in sec. 702-11, Stats., unless the annual report of
the county superintendent has been received in his office on
or before the fifteenth day of September, and that this
requirement of the statute is mandatory, and that no officer
has any right or authority to treat it as directory, merely.

Intoxicating Liquors—Posted Persons—Person may be
"posted" in towns, cities or villages other than the one of
his residence.

March 22, 1915.

J. L. Kelley,

District Attorney,
Princeton, Wis.

In your communication of the 19th inst., you state that
a certain citizen of the village of Markesan had so conducted
himself that the village board deemed it its duty to forbid
licensed persons within the village of Markesan and other
places to sell or give away intoxicating liquors to such per
son under the provisions of sec. 1554, Stats.
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Among the places in which the village board forbade the
saloon keepers to sell liquor to said person was the town of
Fox Lake, located in Dodge county. Since the notice was
served upon the saloon keepers in the town of Fox Lake,
evidence has been produced that one of such saloon keepers
sold intoxicating liquors to such posted person and com
plaint has been made before a justice of the peace in the city
of Waupun for prosecution of said saloon keeper, and that
the case is set for the 26lh day of this month.
You inquire, at the suggestion of the village board of

Markesan, whether thej' had the right under sec. 1554 to
forbid the saloon keepers of Fox Lake, Dodge county, to sell
liquor to a person living in Markesan.

Said sec. 1554, after providing for the posting of persons
within the town where they reside, contains the following:

"and in like manner may forbid the selling, furnishing or
giving away of any such liquors or drinks to such person by
any person in any other town, city or village to which such
person may resort for the same."

Among those who were authorized to notify the saloon
keepers and forbid them to sell liquor, the statute expressly
enumerates "trustees of villages."

Under the express provision of this statute, it is clear that
the village board of Markesan had the right to forbid the
saloon keepers of the town of Fox Lake, in Dodge county,
to sell intoxicating liquors to the party living in the village
of Markesan in Green Lake county.

You also inquire whether the wife of the person to whom
the sale of liquor was forbidden may also forbid the sale of
liquor to her husband by a person in a township outside of
which she and her husband reside.

Under sec. 1554 the wife of the person to be posted is
expressly named as one of the persons authorized to post
her husband. She, of course, has the same right as the
trustees of the village to forbid liquor dealers in other towns,
villages or cities to sell liquor to him, as well as those residing
in the town, village or city in which she happens to live with
her husband. Your question, therefore, must be answered
in the affirmative.
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Criminal Law—Corporations—Slander—Corporation may
be guilty of criminal libel, but cannot offend against the so-
called criminal gossip law.

March 22, 1915.

E. E. Brindley,

District Attorney,
Richland Center, Wis.

I have yours of the 16th inst., in which you make the
following inquiry:

"Does section 4569 of the statutes, relating to criminal
libel and slander^ apply to a corporation, particularly a
religious corporation, when untrue and false statements are
made concerning it by a public speaker?"

That part of sec. 4569 relating to the offense of libel has
been a part of the criminal statutes of this state for a great
many years, and while I have not been able to find any case
in this state where a person has been charged with criminal
libel of a corporation, I have no doubt but that a corpora
tion is entitled to the protection of this law. Cases wherein
corporations have prosecuted under criminal libel statutes
are very rare, but it is asserted by text book writers, as a
legal proposition, that corporations may prosecute for
criminal libel. See 2 Bishop's Criminal Law, sec. 934;
3 Wharton's Criminal Law, sec. 1923. I find at least one
American case where this proposition is unequivocally
supported. See State v. Boogher, 3 Mo. App. 442.

Subsec. .2, sec. 4569, known as the criminal gossip law,
was enacted by the legislature in 1913. I cannot find where
there is any law like it in any other state. At common law
there was no criminal liability for a verbal slander, and we
have no recourse to reported cases to aid us in the construc
tion of this new law. We must, therefore, ̂ look to the
statute itself and to the intent and purpose of it in order to
ascertain its scope and meaning. Its purpose, evidently, is
to suppress gossip and slander of persons. It reads as
follows:

"Every person who, in the presence and hearing of another,
other than the person slandered, whether he be present or
not, shall maliciously speak of or concerning any person, any
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false or defamatory words or language which shall injure
or impair the reputation of such person for virtue or chastity
or which shall expose him to hatred, contempt or ridicule
shall be guilty of a misdemeanor."

A corporation cannot be said to possess or have "a repu
tation for virtue or chastity"; neither can it very well be
"exposed" to "hatred, contempt or ridicule", and the fact
that so much emphasis is placed upon the word "person"
throughout said subsection convinces me that this act was
not intended to apply to a corporation.

Banking—Liquidaiion—Rights of Claimant—Person hav
ing claim against insolvent bank who does not present same
until after dividend has been paid entitled to participate
only in residue of assets.

March 23, 1915.
Hon. a. E. Kuolt,

Commissioner of Banking.
I have yours of the 19th inst., in which you make the

following statement of facts, and upon which you desire an
opinion:

"A, a holder of a draft in an insolvent institution which has
been duly protested, does not make proof of claim before
the expiration date provided in section 2022, subdivision 5,
W. S. Subsequently A wished to file his claim."

The last sentence of sec. 2022, subsec. 5 reads ,as follows:

"Claims presented after the expiration of the time fixed
in the notice to creditors shall be entitled to share in the dis
tribution only to the extent of the assets in the hands of the
commissioner equitably applicable thereto."

You wish to know whether or not A's claim shall attach to

the assets previously distributed or only to the assets liqui
dated after said claim has been proved.

It is my opinion that A has no claim on assets distributed
prior to the presentation of his claim, but is entitled to his
proportionate share of all dividends declared after such
presentation.
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Public Officers—County Clerk—Appropriations—County
clerk personally liable for drawing warrants on county
treasurer pursuant to an illegal appropriation of money.
Such payment may be restrained at the suit of a tax payer.

March 23, 1915.
E. E. Brindley,

District Attorney,
Richland Center, Wis.

I have your letter of the 10th inst., calling attention to a
certain opinion rendered by me to Edgar Ewers, your prede
cessor in office, under date of Nov. 20, 1914, concerning the
power of the county board of Richland county to grant aid
to the city of Cazenovia for the construction of a bridge
after the same had been built.

In your letter you state the facts somewhat differently.
You say that the bridge had been only partially constructed
before the state aid was applied for, but that the county
board had not joined in the contract as provided by statute.

You further state that after my said opinion was rendered,
the county board went ahead and appropriated the sum of
$2400 to meet the county's share of the expense of the con
struction of said bridge; that the money is now in the county
treasury, and that the village of Cazenovia has deposited
in the county treasury its share of the cost of said con
struction.

You, and the county clerk of your county, now desire my
opinion upon the following questions:

1. Would there be any personal liability on the county
clerk's part in turning over the money so appropriated by
the county board to the village of Cazenovia?

2. Could a taxpayer bring an action restraining the pay
ing over of said money in view of the fact that the county
board had appropriated it and had full knowledge of all the
facts?

I can see no reason for modifying the opinion of Nov. 20,
1914. Without repeating what was there said, it follows
that both of your questions must be answered in the afTirma-
tive.
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Public Health—Nurses—Examination—Conirnittee of ex

aminers of registered nurses must act together in making
examinations.

March 24, 1915.

Dr. C. a. PIarper,

State Health Officer.

In your communication of March 22nd you refer to sees.
1409a-5 to 1409a-ll, inclusive, Stats., as contained in ch.
346, Laws of 1911, relating to the registration of nurses, and
you submit the following:

"The committee desires to hold two or three examinations
on the same date—one in Milwaukee, one in La Crosse and
one in Madison, two members of the committee conducting
the Milwaukee examination, two conducting the La Crosse
examination and one member conducting the Madison
examination, the committee afterwards to meet in a body for
the purpose of marking the papers and passing upon the
eligibility of the applicants."

You inquire whether this is a legal procedure under the
provisions of the law, or whether it is necessary for a majority
of the committee to be present at each examination.
The committee referred to consists of five graduate nurses

known as the "Committee of Examiners of Registered
Nurses", and are appointed by the stale board of health.

Sec. 1409a-7 provides in part as follows:

"The members of the committee of examiners shall, as
soon as organized, and annually thereafter, elect from their
number a chairman, who shall preside over the meetings of
the committee, and a secretary, who shall keep a record of
its proceedings. The committee shall immediately, upon the
election of such officers, file with the secretary of the state
board of health, a certificate thereof, giving the name and
address of such officers. Three members of the committee
shall constitute a quorum."

The committee is also given power to adopt rules not incon
sistent with the statutes to govern its proceedings and also
for the examination of applicants for registration.

Sec. 1409a-8 contains the following:

"It shall be the duty of the committee of examiners to
meet for the purpose of holding examinations of applicants
for registration, not less frequently than twice every year.



Opinions of the Attorney-General 223

Notice of the time and place of such meetings shall be given
to the public press, and to at least one journal devoted to the
interests of professional nursing, and by mail to every appli
cant, and to every known training school in Wisconsin, at
least thirty days prior to the meeting. The committee shall
frame its own questions and conduct its own examinations.
The written questions and answers shall be filed with the
secretary of the state board of health."

Under these provisions of the statute, the conclusion is
inevitable that a meeting of the committee miist be held for
the purpose of holding the examination and that the com
mittee must conduct such examination.

You are, therefore, advised that the proposed procedure
is not authorized by the statutes, and it will be necessary
for a majority of the committee to be present at the examina
tion. If it is desired to hold meetings in the manner stated
in your letter, it will be necessary to amend the above
quoted statutes, as, in their present form, they will not
bear such construction.

Intoxicating Liquors—Public Officers—Supervisor . of a
town may not vote on his own application for liquor license.

March 24, 1915.
A. M. Rogers,

Newald, Wisconsin.
Under date of March 20th you submit the following

question:

"Has a supervisor, if elected as such, the right to vote upon
saloon license, if he is personally interested and the owner of
such saloon? And would the fact of his being a saloon keeper
disfranchise him as such supervisor?"

Our court has not passed upon this direct question, but
in the case of State ex ret. Getchel v. Bradish, 95 Wis. 205, it
has held that where the chairman of a town board of super
visors hired a minor to buy whiskey from a licensed vendor,
for the purpose of obtaining evidence of his selling liquor to
minors, such chairman was disqualified from sitting as a
member: of the board in investigating the matter and revok
ing the licepse of such vendor, and the action of the board
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in that matter, he acting as a member, was null and void.
This was decided by a divided court, Judge Marshall and
Judge Newman dissenting, holding that he was not dis
qualified.

In the case of Foster v. Frost and Foster v. Devenney, 25
Neb. 731, it was held that where, in an application to a city
council for license to sell intoxicating liquors, a member of
the council signs the petition therefor, as a resident free
holder of the ward in which the license is to be granted,
such councilman will be thereby disqualified from voting
upon the question of granting or refusing the license.

To the same effect is State v. Kaso, 25 Neb. 607.

In the case of Treeftz v. Lambertville, 73 N. J. L. 278, it
was held that a resolution of the board of excise commis

sioners transferring a liquor license to one of its members,
who was present and voted for the resolution, is voidable
upon certiorari.

See also King v. Woodhouse, [1906] 2 K. B. 501.

In 17 Am. & Eng. Ency. of Law (2d ed.), 2':12, we find the
following:

"It has been held that members of a board whose duty it is
to pass upon applications for liquor licenses disqualify them
selves from acting upon such application by signing the peti
tion on which the application is made, and if their votes are
necessary to the granting of the license, no valid license can
be issued. The disqualification, according to these dicisions,
is founded upon the fact that by signing the application they
have become interested in the issuance of the license, or at
least have prejudged the question. It is to be noted, how
ever, that this view does not meet with universal appioval.
It has been held that the mayor and aldermen of a muni
cipality are not so interested in the case as to disqualify
them from hearing and deciding upon such application be
cause of the fact that they have signed the petition. And
this view finds support in other decisions in which the ques
tion of the issuance of licenses to sell intoxicating liquors is
not involved."

In view of the above authorities, and the fact that our

supreme court has not passed upon the question, it is very
doubtful, to say the least, whether a supervisor is qualified
to vote for a license to himself, or for a piece of property in
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which he is interested. The only safe practice >yill be to
consider such licenses as void until our court has passed
upon the question.

Corporations—Banks—^Under laws of this state a banking
corporation may not be appointed executor or administrator.

March 24, 1915^
Hon. a. E. Kuolt,

Commissioner of Banking.

I have your letter of the 6th inst., submitting to me for
an opinion the following:

"Is section 10, subsection k of the Federal Reserve Act,
which provides that the Federal Reserve Board may 'grant
by special permit to national banks applying therefor, when
not in contravention of state or local law, the right to act as
trustee, executor, administrator or registrar of stocks and
bonds under such rules and regulations as the said board may
prescribe' in conflict with any statute of this state?"

Except trust companies, organized under sees. 2024-77i to
2024-77^, no banking corporation, or other corporation has
authority under our statutes to act as trustee, executor or
administrator,

The common law does not permit a banking or other
corporation to act in any such fiduciary capacity. Conti
nental Trust Co. V. Peterson, 76 Neb. 411, 107 N. W. 786.
I am of the opinion that, unless expressly authorized by
the legislature, no court in this state has authority to appoint
a national bank or a state bank to the position of trustee,
executor or administrator in the matter of a decedent's

estate.

Requisitions—Criminal Law—Abandonment—If husband
abandons wife in this state and goes to another, he may be
extradited and prpsecuted here.
AG.-16
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March 24, 1915.
M. R. Munson,

District Attorney,
Prairie du Chien, Wis.

In your communication of the 19th inst., you submit the
following facts as a basis for an opinion:

"The husband leaves his wife and children and goes to
another state. His conduct is such that his wife can no
longer live with him and he is not a fit person to have the
custody and care of his children.' The wife is then granted
a divorce upon statutory grounds, and an order is miade for
the payment of monthly installments for their support. The
husband stays out of this jurisdiction and refuses to make
payment."

You inquire whether the husband can be prosecuted for
abandonment or failure to support after a divorce has been
granted, when he remains out of the jurisdiction of the state
courts, and where the court has made an order for the sup
port of wife and children with which he refuses and fails to
comply. •

Upon your statement of facts the person in question left
this state and went to another state and has utterly refused
to support his wife and children. It would seem, under
that statement, that the abandonment was committed in
the state of Wisconsin when he left them and went to another

state. He is, therefore, a fugitive from justice and may be
extradited and brought back to this state on a requisition.

If the abandonment had taken place outside of the juris
diction of this state, it would be impossible to get him back
on a requisition, for the reason that he would not then be
a fugitive from justice. The courts have held that the crime
must have been committed in the state making requisition
for his extradition and he must have fled therefrom in order
to be a fugitive from justice in contemplation of the extra
dition statutes.

In an official opinion to Ex-Governor McGovern under
date of September 25, 1913, it was held by this department
that the neglect and refusal of the father to pay $2.00 per
week as ordered by the court for the support of his child was
a violation of sec. 4587c., Stats.
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Under the facts stated by you, the offense of abandonment
was already consummated before the man left the state.
You are, therefore, advised that the ,man in question may
be prosecuted for abandonment, and that he may be extra
dited from the state to which he has fled on a requisition by
the governor of this state.

Concerning your suggestion that an amendment should be
made to sec." 1554, Stats., to the effect that notice of the
posting of a drunkard be served by publication of the same,
as that of a summons in an action, will say that your point
is well taken, and I agree with you. I have called the
matter to the attention of one of the members of the legisla
tion.

Requisitions—Criminal Law—Abandonment—If husband
leaves this state, goes to another and for a time sends money
to his wife, thereafter ceasing to do so, he cannot be extra
dited.

March 26, 1915.

M. R. Munson,
District Attorney,

Prairie du Chien, Wis.

In your communication of the 24th inst., you say that in
your former request for an opinion you omitted to state the
fact that the husband in question was in another state and
sent monthly payments to his wife up to the time she secured
her divorce, but that upon the granting of the divorce he
refused to make any further payments.

This additional fact will necessitate a different conclusion
from the one arrived at in the former opinion. Under the
statement of facts now presented, the abandonment was con
summated in the state of Minnesota and he cannot be extra
dited on a requisition from the governor of this state, for the
reason that he is not a fugitive from justice in contemplation
of the extradition statutes. He is out of the jurisdiction of
the state and nothing can be done for his wife in the courts of
Wisconsin.
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It may be possible for her to follow him to the state in
which he is now living and secure her rights in the courts of
that state, but as to this I cannot advise you as I have not
looked into this phase of the question, for the reason that it
does not come within the duties of your office.

Elections—County Superintendent of Schools—Candidate
for superintendent of schools must file proof of qualification
with county clerk in order to have his name placed on official
ballot.

Person may be candidate for county office, though not a
resident of the county. If elected, he may thereafter, and
before qualification, become such resident, and qualified to
hold the office.

March 25, 1915.
James Kirwan,

District Attorney,
Chilton, Wis.

In your communication of the 23d inst. you state that a
candidate for the office of county superintendent of schools
in your county has filed with the county clerk a certificate
issued by the state superintendent. You inquire whether,
in addition to the filing of such certificate, the candidate must
also file proof with the county clerk that he or she has taught
at least eight months in a public school in Wisconsin, and,
if so, the nature of such proof, how made, and the latest
date on which the name must be filed with the county clerk,
and, if not so filed, whether the county clerk can legally place
the name of such person on the ballot.

Subsec. 5, sec. 38, Stats., provides as follows:

"In no case shall a county clerk place the name of any per
son upon such ballot as a candidate for the office of county
superintendent of schools unless such person shall have filed
in such clerk's office at least ten days before the day of elec
tion at which such superintendent is to be elected, proof of
having successfully taught in one or more of the public
schools of this state, for a period of eight months, and a copy



Opinions of the AttorNey-GenerAl 229

of a certificate entitling him to teach in any such school, or of
a certificate known as a county superintendent's certificate,
unless such person, before the first day of May, 1895, had
held the office of county superintendent of schools in this
state."

The certificate and the proof of having successfuUy taught
in one or more schools in this state must be filed ten days
before the date of election under the express wording of
the above statute. While the statute does not make any
mention as to the nature of this proof, I take it that proof
of having successfully taught implies a written statement
to that effect signed by one or more members of the school
board where the. candidate taught, giving the iiame and
location of the school, and the length of time the candidate
taught in said school. A like- statement from the superin
tendent under whom the candidate taught would, in my
opinion, be also sufficient. If, instead of a statement, an
affidavit be filed containing a statement of such facts, it
would remove all doubt as to the sufficiency of the proof.
You state that one of the candidates for county superin

tendent of schools in your county has not taught in the
county for fifteen years, and is now teaching in a northern
city of Wisconsin; that she is rarely home, her parents hav
ing died and her only brother, who lived in your county,
having died a year ago. You inquire whether she has a legal
residence in Calumet county, which would make her eligible
to the office of county superintendent of schools; also
whether a person duly qualified, but living in Winnebago
county, may legally be a candidate for superintendent of
schools in Calumet county.
Under the facts stated by you it may be difficult to state

definitely whether the party in question has a legal resi
dence in your county, but it would not be necessary for her
to have a legal residence in your county in order to have
her name placed upon the ballot as a candidate for said
office, for, if she is elected, she may qualify by becoming a
resident of your county prior to the time she is required to
take the oath of office, and to perform the duties thereof.
See State v. Trumpf, 50 Wis." 103.
In an official opinion by my predecessor, (Opinions of

Attorney-General for 1912, p. 762), it was held that, if a
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woman is not eligible to the office of county treasurer, she
still has the right, if her nomination papers are duly filed
with the county clerk, nominating her for the office of county
treasurer, to have her name placed upon said ballot as a
candidate. It is not for the clerk to pass upon the eligibility
of the candidate. This is a question for the court to pass upon.
If a candidate has filed the necessary papers required by the
statute which entitle her to a place on the ticket, it is the
duty of the clerk to place said name on the ticket, although
the person at that time may be ineligible for the office. 15
Cyc. 347; Wells v. Munroe, Md. 443; Miller v. Davenport,
(Ida.) 70 Pac. 610.
You are, therefore, advised that a person living in Win-

nebago county may legally become a candidate for superin
tendent of schools in Calumet county, but if elected, before
such party can assume the office, it is necessary to become a
legal elector of Calumet county. Our court has said in the
case of State ex ret. Phelps v. Goldthivaite, 16 Wis. 146, that
"it is generally true that a person eligible to an office must
be an elector qualified to vote for such officer." (p. 148.)
An elector living in Winnebago county may become an

elector in Calumet county by residing in the latter county
ten days.

Taxation — Delinquent Taxes — Mineral Rights — County
treasurer can not correct erroneous description in delin
quent tax list. Remedy is to refuse to sell the land and
charge the tax back to the town.
Where mineral rights are assessed separately, and the

land is assessed, but the term "except mineral rights" does
not follow the description, it is impossible to tell whether
the mineral rights were valued with the land, and the tax
is void.

March 26, 1915.

Walker Sanborn,

District Attorney,
Ashland, Wisconsin.

In your letter of March 18Lh you submit the following:

"In making up the assessment rolls, the different town
assessors in this county assessed mineral rights, which had
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been reserved, separately as provided by sec. 1042j. Some
of our town assessors then assessed the lands on which the
mineral rights have been reserved and assessed separately,
without placing on the assessment rolls, opposite the different
descriptions the words, 'except mineral rights.' By the tax
rolls in these same towns, the lands appear in one place all
assessed with no mention of the words, 'except mineral
rights.' In an entirely different place on the rolls, the min
eral rights on these same lands are assessed separately. The
tax rolls are now in the hands of the county treasurer.

"1. Does omission of the words, 'except mineral rights'
make this a double assessment?
"2. Does this stand as a valid tax as to both lands and

mineral rights?
"3. Can the omission of the words, 'except mineral rights'

be filled in while the tax rolls are in the hands of the county
treasurer, and, if so, by whom?"

In answer to your first and second questions I will say
that it seems to me it is impossible of definite determination
from the face of the tax roll whether or not the assessor
assessing the land included therein the value of the mineral
rights. As the assessments appear on the face of the tax roll
the mineral rights are assessed twice. Your second question
must, therefore, be answered in the negative.

In answer to your third question, will say that I find no
provision in the statutes authorizing the county treasurer to
make the corrections necessary to make the tax on the land
a valid tax. I believe the correct procedure to follow in said
case is for the treasurer to refuse to offer the said land for
sale and to report the same to the county board at the next
session thereof with his reasons for withholding the same,
as he is authorized to do under sec. 1135, Stats., and the
county board may then act under the following provision
of sec. 1186:

*  ♦ * * or, when the treasurer shall have with
held from sale any delinquent lands under the provisions
of section 1135, they shall be satisfied that such lands were
justly taxable for such tax or some portion thereof, they shall
fix the amount of such tax justly chargeable thereon on each
parcel thereof, and direct the same to be assessed in the next
assessment of county taxes, with interest thereon at the rate
of ten per cent per annum from the time when such tax was
due and payable to the end of the year in which such tax
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will be levied; and the county clerk in his next apportion
ment of county taxes, shall charge the same as a special tax
to the town, city or village in which such lands are situated,
specifying the particular tract of land upon which the same
are to be assessed and the amount chargeable to each parcel
and the year when the original tax was assessed, and certify
the same to the clerk of the proper town, city or village;
and the clerk receiving such certificate shall enter the same
on the tax roll accordinglv "

Elections—Nomination Papers—Notice—Unless date of
signing follows signature to nomination paper, name can
not be counted.

Not necessary for county clerk to order an election to fill
vacancy in office of county judge.

March 26, 1915.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

I have your communication of the 24th inst., in which
you state that the county clerk has informed you that on
the nomination papers for the office of county superintendent
of schools and for county judge the signers have omitted the
date of signing said papers as required by statute. You in
quire whether such omission is fatal.

Subsec. 3, sec. 11-5, Stats., provides as follows:

"Each signer of a nomination paper shall sign but one such
paper for the same office and shall declare that he intends
to support the candidate named therein; he shall add his
residence, with the street and number, if any, and the date
of signing."

This provision of the law is perfectly clear. It provides
that each signer shall write his name and after his name, his
residence with street and number, and after this the date of
signing. If he does not do so he has not legally signed the
nomination papers.

It has been held by this department that the making of
ditto marks was legal and equivalent to writing the words
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above such ditto marks. If the candidate for whose nomi

nation the papers have been signed has not sufficient signa
tures, with the residence, and the date attached thereto,
then his name, of course, cannot he placed upon the official
ballot by the county clerk. To the same effect was the' opin
ion of my predecessor in Opinions for 1910, pp. 285, 287.

You also inquire whether it is necessary for the county
clerk to make the order for a special election as provided
for in sec. 94n, Stats., when an election is to be held for the
filling of a vacancy in the office of the county judge.

In answer, I wUl say that your question must be answered
in the negative, for the reason that sec. 94s expressly pro
vides that the vacancy in the office of county judge shall be
filled on the first Tuesday of April next after the vacancy
occurs, in case such vacancy occurs forty days or more be
fore such date; but, should the vacancy occur within forty
days before such first Tuesday, then the election shall be
held on the first Tuesday of April of the next ensuing year.
The clerk is required to give notice of such election in com
pliance with subsec. 2, sec. 94s, which provides that at least
twenty days notice of every election to fill a vacancy in the
office of the county judge or municipal judge shall be given
by the county clerk in the county in which the vacancy
occurs.

Criminal Law—Flag—Trademark—^To constitute a viola
tion of sec. 4:575h, the so-called flag law, the representation
must be in the form of the flag. A combination of colors rep
resenting the stars and stripes, unless also in the form of the
flag, does not offend against the law.

March 26,1915.

Hon. H. W. Rood,
Department Patriotic Instructor,

Grand Army of the Republic,
Madison, Wisconsin.

In your communication of the 22d inst. you state that
you have been asked whether or not the use of the articles
accompanying your letter is in violation of the Wisconsin
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flag law. Said articles are a star and stripe umbrella, a
Union Pacific System calendar, an advertisement for rail
road mileage and a trademark of an express company. You
ask my opinion on this question.

The Wisconsin flag law is contained in the following sec
tions:

"Section 4575/i. Any person who in any manner, for
exhibition, or" display, shall place, or cause to be placed, any
words, or figures, or numbers, or marks, or inscriptions, or
picture, or design, or device, or symbol, or token, or notice,
or drawing, or any advertisement of any nature whatever,
upon any flag, standard, color, or ensign, of the United
States, or shall expose or cause to be exposed to public view
any such flag, standard, color, or ensign of the United
States, upon which shall be printed, painted, or otherwise
placed, or to which shall be attached, appended, affixed, or
annexed, any words, or figures, or numbers, or marks, or
inscriptions, or pictures, or design, or device, or symbol, or
token, or notice, or drawing, or any advertisement of any
nature or kind whatever, or who shall expose to public view,
or shall manufacture or sell, or expose for sale, or have in
possession for sale, or for use, any article or thing, or sub
stance, being an article of merchandise, or a receptacle of
merchandise, upon which shall have been printed, painted,
or attached, or otherwise placed, a representation of any
such flag, standard, color, or ensign, of the United States, to
advertise, or call attention to, or to decorate, or to ornament,
or to mark, or to distinguish the article, or thing, on which so
placed, or shall publicly mutilate, trample upon, or publicly
deface, or defy, or defile, or cast contempt, either by words
or act, upon any such flag, standard, color, or ensign, of the
United States, shall be deemed guilty of a misdemeanor."

"Section 4575z. The words 'flag,' 'standard,' 'color,'
or 'ensign,' of the United States, as used in this act, shall
include any flag, any standard, any color, any ensign, or any
representation, of a flag, standard, color, or ensign, or a pic
ture of a flag, standard, color, or ensign, made of any sub
stance whatever, or represented on any substance whatever,
and of any size whatever, evidently purporting to be, either
of, said flag, standard, color, or ensign, of the United States,
or a picture, or a representation, of either thereof, upon
which shall be shown the colors, the stars and the stripes, in
any number, of either thereof, or by which the person seeing
the same, without deliberation may believe the same to
represent the flag, or the colors, or the standard, or the
ensign, of the United States of America."
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Sees. 4575y and 4575A: contain some exceptions and the
penalties for violation of the above statutes.

A careful reading of the above statutes leads to the con
clusion that any representation purporting to be a flag,
standard, color or ensign of the United States must be
somewhat in the form as adopted and used by the United
States. The representation may, under the express terms
of sec. 4575/, have more or less stars than required on the
United States flag. It may also have more or less stripes
than thirteen, but if it is in the general form of the flag it
will be a flag of the United States in contemplation of this
statute. A piece of cloth having white and red stripes on it
is not a representation of the flag. Neither is a star-spangled
blue piece of cloth a representation of the United States flag.
This statute does not prohibit the use and sale of ordinary
bunting with stars and stripes on it. The representation
must be in the general form of the flag or any standard, color
or ensign of the United States in order to be included in this
statute.

The star and stripe umbrella in question is made of bunt
ing containing thirteen white and red stripes and also stars,
but it is very evident that it is made of ordinary bunting
and does not in any way represent the United States flag
except insofar as it has stars on it and also white and red
stripes, but that is not sufficient to bring it within the clear
meaning of the above quoted statutes.

The Union Pacific System calendar has on it the repre
sentation of a shield, on the lower part of which are thirteen
white and red stripes. There are no stars on it whatever.
The same is true of the advertisement for railway mileage.
There is the representation of a shield with thirteen red and
white stripes on the lower part thereof.

The tradenaark of the express company has a representa
tion on it of a shield, the lower part of which has thirteen
stripes and the upper part contains white stars on a blue
background. It is not in the form of a flag, standard, color
or ensign of the United States. I believe that no one without
deliberation would believe that the same was a representa
tion of the flag, color, standard, or ensign of the United
States.
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The above statutes are penal and must be strictly con
strued against the state. I am of the opinion that the use of
the articles represented is not in violation of the above quoted
statutes.

Elections — Corrupt Practices Act — Residence — Corrupt
Practices Act applies to a local option election.

Persons must have fixed habitation in precinct where he
offers to vote. Residence for sole purpose of attending uni
versity not sufficient.

March 27, 1915.
Harry Sauthoff,

District Attorney,
Madison, Wisconsin.

In your communication of the 26th inst. you submit the
following question:

"A petition has been filed in the city of Madison for the
submission of the question of license or no license at the April,
1915, election. Two organizations, one designated as the
*Madison Dry League' and the other as the 'Madison Busi
ness Protective League,' are active in the campaign. One
organization is active in favor of license and the other against
license. Are these organizations required to comply with
the provisions of section 94-1-36 of the Revised Statutes of
1913, known as the Corrupt Practice Act?"

Sees. 94-1 to 94-38, Stats., commonly known as the Cor
rupt Practices Act, aims to regulate the expenditure of
money for political purposes. The term "political purposes"
is defined in sec. 94-1 (1) as follows:

"Any act shall be deemed to have been done for 'political
purposes' when the act is of a nature, is done with the intent,
or is done in such a way, as to influence or tend to influence,
directly or indirectly, voting at any election or primary, or
on account of any person having voted, or refrained from
voting, or being about to vote or refrain from voting at any
election or primary."

In my opinion this definition of "political purposes" is
broad enough to include the voting upon issues or for prin
ciples, as well as for candidates for office, at any election or
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primary. My predecessor in office, in ah opinion to be found
in the Biennial Report and Opinions of the Attorney Gen
eral for 1912, at page 384, held that this act applied to- the
Political Equality League and other organizations working
for woman suffrage, and I have similarly held in an opinion
addressed to Mrs. Henry Youmans, president of the Wis
consin Woman Suffrage Association, under date of July 16,
1913, and in an opinion addressed to Stanley G. Dunwiddie,
district attorney for Rock county, to be found at page 266,
Vol. 1, Opinions, Bancroft-Owen, I held that this act applied
to the circulation of petitions, holding of meetings and acts
of like character done in a campaign to secure a recall elec
tion of the mayor and commissioners of a city, although the
petitions therefor proved insufficient to secure an election.
I have no difficulty in arriving at the conclusion that your

question should be answered in the affirmative.

You also submit the following questions which I will con
sider together:

"1. A student attending the University of Wisconsin pays
tuition as a non-resident student, in compliance with sec
tion 388 of the Revised Statutes of 1913. He appears on
the records of the University as from Chicago, Illinois. He
is receiving support from his parents who also reside in
Illinois. He pays no taxes and owns no property iff the city
of Madison. He remains in Madison only during the sessions
of the University and came to Madison for the purpose of
attending the University. This student registers in the city
of Madison. Is he entitled to vote in the city of Madison
at the April 1915 local election?
"2. A student attending the University of Wisconsin

appears on the records of the University as from Milwaukee,
Wisconsin. He is receiving support from his parents who
reside in Milwaukee. He has no property in Madison and
pays no taxes therein. He remains in Madison only during
the sessions of the University and came to Madison for the
purpose of attending the University. Said student registers
in the city of Madison. Is he entitled to vote in the city
of Madison in the April 1915 local election?"

The second subdivision of sec. 69, Stats.^ provides:

"That place shall be considered and held to be the resi
dence of a person in which his habitation is fixed, without any
present intention of removing therefrom, and to which, when
ever he is absent, he has the intention of returning."
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And by the fourth subdivision of the same section it is
provided:

"A person shall not be considered to have gained a resi
dence in any town, ward or village of this state into which he
shall have come for temporary purposes merelj^"

The third subdivision of the saihe section also provides:

"A person shall not be considered or held to have lost his
residence who shall leave his home and go into another state
or county, town or ward of this state for temporary purposes
merely, with an intention of returning."

It is plain from these provisions that a person has no right
to vote in any place other than that of his permanent
abode. No person can vote in any given precinct unless his
habitation is fixed in that precinct; unless he is there with
out any present intention of removing therefrom; and un
less he is in that precinct with the intention, whenever he is
absent, of returning thereto. If he is present in that pre
cinct for any temporary purpose he has no fixed habitation
therein sufficient to entitle him to vote in that precinct. The
whole question depends upon the intention and the purpose
of the pefson offering to vote. A person coming to Madison
from another state or from another city in this state for the
purpose of attending the university and with the intention of
returning to his home between semesters, and who does, as
a matter of practice, so return to his home during vacation
time, certainly does not acquire that "fixed habitation" nec
essary in order to confer upon him the right to vote in the
city of Madison, or in any precinct thereof.
By virtue of the third subdivision of sec. 69, above quoted,

such a person does not lose his residence in the city from
which he came, because he left that city and came to Madi
son for the temporary purpose of attending the university
and with the intention of returning to his home \yheh the
university should close. This rule was applied by the su
preme court of this state in the case of State ex ret. Small v.
Bosacki, 154 Wis. 475, where it was held that the employees
of a certain logging camp could not vote in a town in north
ern Wisconsin. Notwithstanding the fact that they had
been present in said town for several months prior to the
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election, the court found "that they went into said town
with the intention of staying there so long as their job of
logging lasted and with the intention of going elsewhere as
soon as said job was finished or camp should be broken in
the spring of 1912, and that none of said persons went into
said town with the intention of becoming permanent resi
dents thereof," and held that residence of that character did
not constitute them legal voters of the town.

It is the function of the election officers to determine in

each instance whether a person, whose right to vote may be
challenged, is, in fact, a legal voter in the precinct. I cannot
exercise that function. The most that I can do is to state

the law upon that matter in the plainest manner possible
for their guidance. This is all I attempt to do. I do not pre
sume to answer one way or the other the question of whether
the students comprehended in your questions are legal
voters in this city. Upon your statement of facts the pre
sumption is all against their right to vote. That they might
have acquired a residence in this city, however, is not en
tirely impossible, but in a contest upon that question they
would certainly be obliged to overcome the presumptions
arising from the fact that they came from other states or
other cities and that they are registered in that way upon
the records of the university.

Taxation—Income Tax—Water Power—The owner of an

undeveloped water power can not be taxed under the pro
visions of the constitution providing for the taxation of in
comes, privileges and occupations.

March 27, 1915.

Hon. E. Nordman,
Member of Assembly.

• I have your request for opinion of the 26th inst. in which
you state:

"Section 1, Article VIII, Wisconsin Constitution, provides
among other things that 'Taxes may also be imposed on
incomes, privileges and occupations, which taxes may be
graduated and progressive,' etc.
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"Is the ownership of a water power site, that is, a site
where a dam may be placed in order to develop hydraulic
power, a privilege within the meaning of the constitutional
provision above cited? To make my question clear, let me
proceed by way of illustration. A owns land on either side
of stream B. Somewhere within the boundaries of the land
owned by A there is an appropriate site for the construction
of a dam and the development of hydraulic power. A holds
this property for some purpose, speculative or otherwise, but
does not develop it. Because of the water power possibilities
a price of §40,000.00 or more is placed upon this land. If it
were not for the water power possibilities the property would
bring but a small price. Is A's ownership such a privilege
as may be taxed under Section 1, Article VIII of the Con
stitution?"

Under the decision of the supreme court in the Water
Power Cases, 148 Wis. 124, I am of the opinion that the ad
vantages or element of additional value which may attach
to the ownership of land bordering upon a stream and so
situated as to constitute a power site is a mere incident of
riparian ownership of the land so situated and is not a "privi
lege" within the meaning of sec. 1, art. VIII of the state
constitution as amended. Of course a franchise, if granted
by the state for the erection of a dam and the development
of such power site, might be such privilege, but the mere
fact that land is so situated that it embraces a water power
site and is, for that reason, of greater value than it would
otherwise be, does not constitute the ownership of such
power site a privilege; on the contrary it is a right incident
to the ownership of the land and included in the ownership
of the land and is, doubtless, a matter which should be taken

into consideration in the assessment of the land for pur
poses of taxation as real estate.

Criminal Law—Corporations—A corporation may be
prosecuted criminally for an offense punishable by fine.
Method of procedure pointed out.
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Mar. 29, 1915.
Alfred L. Drury,

District Attorney,
Kenosha, Wisconsin.

I have your communication of the 26th inst., in which
you refer me to sec. 1747/f, Stats., which prohibits fraudu
lent advertising, declaring it a misdemeanor and prescrib
ing a penalty by fine or imprisonment in the county jail, or
by both fine and imprisonment. You state that in the case
before you the advertising was published in a newspaper
under the corporate name, and the advertisement was
charged to the corporation. You also state that you know
of no way to arrest or imprison a corporation in the event
of non-payment of a fine. You inquire what construction is
placed upon this part of the law.
That the statute in question applies to corporations is evi

dent from the fact that corporations are expressly named
therein. It is true that a corporation cannot be arrested in
the sense of having its body brought into court or into j^il,
but it is well settled that a corporation is responsible crim
inally when it has committed a public offense. Our statutes
give the procedure to be followed in prosecuting a corpora
tion. Under sec. 4654 the district attorney may file an in
formation without preliminary examination. Sec. 4734 pro
vides as follows:

"Whenever any corporation, private or municipal [which]
shall have been indicted or informed against under the com
mon law or under any statute of this state shall fail to appear
after notice of such indictment or information, given and
served by leaving a true copy of such indictment or informa
tion with the officers or persons upon whom a summons in a
civil action against such corporation may be served, and
twenty days shall have elapsed thereafter, the default of
such corporation may be recorded, and the charges in such
indictment or information shall be taken as true and judg
ment shall be rendered accordingly."

In 5 Thompson on Corporations (2d ed.), § 5621, it is
said:»

"The corporation cannot be prosecuted for a crime where
the punishment cannot be imposed upon a corporation.
Thus a corporation cannot be indicted for a felony because
the punishment for felony is death or imprisonment and the
A.G.—16
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corporation cannot be subject to either form of punishment.
But if the penaltj^ provides for fine or imprisonment then the
corporation may be indicted because punishment by fine
can be imposed for the offense."

See also State v. Morris S: Essex R. Co., 23 N. J. L. 360;

Commonwealth v. Pulaski County Agricultural <k M. Assn.,
92 Ky. 197.

In the former case a railway company was held liable
under a criminal statute, and in the latter case an agricul
tural society holding a fair was held liable for a criminal
offense, although the punishment was both a fine and im
prisonment. In such cases the court only imposed the fine,
for it is a physical impossibility to imprison a corporation.
Judgments may be collected as in civil actions.

Workmen's Compensation — Counties — Claims against
county by injured workmen need not be presented to county
board.

Industrial Commission may make an award, which may
be reduced to a judgment, filed with the county clerk and
included in next tax lev^^

County boards should make provision for payment of
such claims.

March 29, 1915.

J. L. Kelley,

District Attorney,
Princeton, Wisconsin.

In your letter of the 27th you state that Green Lake
county is doing road work under the state system of im
proving highways and employs a number of men from time
to time; that the county carries no insurance protecting it
against loss by reason of injuries to such employees or others.
You ask the following questions:

"1. If a claim for injury under the compensation act by a
man employed on the road work is made when the county
board is not in session, can such claim be legally paid by any
officer or must the claim be filed and await the action of the
county board?
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"2. If the same can be paid while the county board is no't
.in session, in what manner should it be paid?

"3. If the same is paid when the county board is not in
session, must it thereafter be ratified by,the county board
when in session?"

In an opinion given to the district attorney of Monroe
county under date of October .31, 1913, I held that pay
ments for claims of this kind should be made out of the gen
eral fund and not out of the county road and bridge fund.
In that same opinion I made the following statement:

"It may be a question whether it is necessary that such a
claim for compensation be formally presented to the county
board before application for an award may be made to the
Industrial Commission, but I think it clear that there must
be either an allowance of the claim by the county board or
an award made by the Industrial Commission before the
county treasurer is authorized • to make payment to the
injured employee. The claim for compensation does not
seem, in this regard, to be different from other claims against
the county and it follows that prior to allowance by the
county board the county treasurer has no right to pay the
same. Sees. 676," 677, et seq.. Stats., seem to cover such a
claim."

Sec. 676 provides in effect that no action shall be brought
against a county, except upon a county order, unless the
county board shall consent and agree to the institution of
such action, or unless such claim shall have been duly pre
sented to the board and they shall have failed to act upon
the same within the time fixed by law. Sec. 678 provides,
that the 'county clerk shall lay before the board on the first
day of any meeting all claims filed in his office and that the
county board shall act upon such claims before the adjourn
ment of the. next annual session after the filing of the same
arid shall examine and allow or disallow the same in whole

or in part unless withdrawn by leave of the board. Sec.
683 provides for an appeal from the disallowance of any such
claim or any portion thereof. Sec. 682 provides that the
action of the county board upon such claims shall be final
unless such an appeal be taken.
Under the workmen's compensation act the legislature

has imposed a positive liability upon counties for the pay
ment of such compensation as may be awarded by the In
dustrial Commission, except insofar as such allowance may
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be held invalid upon the proper proceedings for review as
provided in the act. It will be noted that there is a conflict
between the provisions for ordinary claims and the pro
visions as to claims for compensation. The workmen's com
pensation law is the later law, and, in addition, is an act re
lating specially to this particular kind of claims. It would
therefore govern over the provisions of the earlier and more
general law. No allowance that might be made by the
county board would be in any way binding upon the Indus
trial Commission. A compromise entered into between the
claimant and the county board might be either approved or
disapproved by the Commission.

Under these circuipstances I am satisfied that it is not

necessary that these claims be acted upon by the county
board. The injured employee may proceed under the work
men's compensation law and have compensation awarded
him by the Industrial Commission. When that has been
done, he may, under sec. 2394-18, present a certified copy of
such award to the circuit court of any-county, and have
judgment rendered thereon. Such judgment would be bind
ing upon the county, and upon presentation of a certified
copy of the judgment to the county clerk it would be his
duty to include in the next levy of taxes an amount suffi
cient to pay such judgment with interest thereon. In the
absence of some proceeding by the county board I believe
that is the procedure that would be necessary to take in
order to have said judgment paid.

In some of the counties of the state the county board has
made an appropriation for paying claims for compensation
and has authorized the clerk to issue orders against said fund
for such amounts as may be awarded against the county.
In some counties, too, the county board has, by resolution,
authorized either certain county officers or a committee of the
board itself to compromise and allow claims that may arise
under the compensation law. I should have some doubt as
to the validity of this latter arrangement, but the former
one, that making provision in advance for the payment of
the claims, would seem to be in accord with the spirit of the
compensation law which contemplates a speedy settlement
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of such claims, and weekly payments, in most cases, to take
the place, to a certain extent, of the weekly wage that
otherwise would be paid the employee.

Criminal Law—Indigent, etc.—Transferring Paupers—It
is an offense to transfer a pauper from one town in this state
to another town in this state, whether the towns are in the
same county or not.
The offense is consummated and should be prosecuted in

the county where the town to which the pauper is sent is
located.

March 29, 1915.

A. J. O'Melia,
District Attorney,

Rhinelander, Wis.

I have your inquiry of the 25th inst., in which you state
the following facts:

"A person in Lincoln county sent a pauper from that
county into Oneida county. All the facts necessary to con
stitute a violation of section 4574 are present providing the
statute should be construed, when it says from one town to
another, a transportation from one county to another."

You desire my- opinion as to whether the word "town"
should be construed also as county, and whether Lincoln
county, from where the person sent the pauper, or Oneida
county, to which county the pauper was sent, is the proper
county in which to bring the prosecution.
In construing this statute, it seems to me it should be

construed as though it read "from one town in this state to
another town in this state." In other words, I see no reason
why a person cannot be prosecuted under this section if he
transports a pauper from one town in Lincoln county to an
other town in Oneida county, providing, of course, that all
the other elements of the offense are present.
The county in which the town is located into which the

pauper was sent, or transported, is, in my opinion, the county
in which the offense was completed, and is where the prose
cution should follow. People v. Barlow, 134 Mich. 394, 96
N. W.482.
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Bridges and Highways—Toums—Town has no authority
to vote money to build culverts oi- bridges leading from
highway to abutting property.

March 29, 1915.
C. A. Markham,

District Attorney,

Beaver Dam, Wis.

In your communication of March 24th you submit the
following questions:

'T. Has a town the authority at its annual meeting to
vote on the question of authorizing the construction at the
expense of the town of culverts across ditches on the Dublic
highway leading to private driveways?
"2. Can the town legally vole to reimburse private indi

viduals for the cost of constructing such culverts built at the
expense of such private individuals heretofore?"

You have referred me to an opinion given by Attorney
General Bancroft on page 88 of Attorney-Generars Opinions
for 1912, in which it was held that the town is not obligated
to construct and maintain a culvert across a ditch connect
ing a private highway with the public highway. Another
official opinion to the same effect is given on page 95 of the
same volume.

While our court has not passed upon this question, the
Michigan court has said:

"There is no law which requires the township authorities,
in making or repairing roads, to construct proper or conven
ient passageways to enable an adjoining land-owner to reach
the traveled part of the highway. If in filling up the low
places or in cutting down the hills to improve the public
roads an adjoining land-owner is inconvenienced, or his land
made more dillicult of access, it is an inconvenience or loss
which he sustains for the public benefit. Me has a right of
access to the public street, and if necessary for him to reach
the traveled part, he has the right to bridge a ditch or con
struct a grade for that purpose; but in doing so he has no
right to wilfully obstruct such ditch or highway, his rights
as a private land-owner being subordinate to the public
right of constructing and keeping the highways in repair."
Jlighway Commrs. v. Ely, 54 Mich. 173, 178.
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I believe the conclusion arrived at by my predecessor,
which was partially based upon the decision of the Michi
gan court, is the correct one.

The building of the culverts or bridges across ditches on
the public highways leading to private driveways is, there
fore, a private matter, which the property owner is required
to attend to, if it is necessary for his access to the highway.
I find no statutory provisions from which I could conclude
that the town at its annual meeting has the authority, to
authorize the construction of such culverts or bridges at
the expense of the town. The authority under the general
provisions of the statute to build bridges and highways is
not broad enough to include the building of these culverts.
In the case of McGowan v. Paul, 141 Wis. 388, it was held

by our supreme court that the town has no power to raise
money by general taxation to build sidewalks and light pub
lic streets in an unincorporated village within its boun
daries. The reasoning in said opinion is applicable to this
case. There is no statute giving the town such powers. For
this reason, I have come to the conclusion that both of your
questions must be answered in the negative.

Insurance—Fees of Adjuster—Subsec. 9, sec. 1943/n does
not prohibit a fixed fee of more than five per cent to be paid
an insurance adjuster. The provisions of that section apply
only to a contingent fee.

March 30,1915.

Hon. Herman L. Ekern,

Commissioner of Insurance.

In your communication of the 26th inst., you ask for a
construction of subsec. 9, sec. 19437n, Stats., relating to
compensation of fire insurance adjusters.
You inquire whether the subsection prohibits a fixed

charge in excess of five per cent of the amount of recovery,
the contract between the adjuster and his client containing
no provision for a stipulated percentage.
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Said subsec. 9 provides as follows:

"No compensation which shall be base,d on the excess of
recovery over a stipulated sum, or on a percentage upon the
amount of recovery in excess of five per cent of the amount of
such recovery, plus actual transportation charges and hotel
bills, shall be paid or agreed to be paid for the services of any
fire insurance adjuster, and any contract for compensation
in violation of the within mentioned conditions shall be
void."

A contract between the adjuster and his client for a fixed
charge, which contains no provision for a stipulated per
centage of any kind, is not prohibited by this statute. Only
when the compensation is based on the excess of recovery
over a stipulated sum, or on a percentage on the amount
of recovery in excess of five per cent of the amount of such
recovery, is it in violation of . this statute. Kad it been the
intent of the lawmakers to prohibit an amount of compen
sation in excess of five per cent of the recovery in all cases,
it would have been an easy matter to have simply said so
in a few words, and it wquld not have been necessary to refer
to the compensation based upon the case of recovery over
a stipulated sum. I am of the opinion that your question
must be answered in the negative.

Education—County Board of Education—May .authorize
certain children to attend school in another district, and re
quire the district wherein they reside to pay their tuition.

March 31,1915.
D. E. McDonald,

District'Attorney,
Oshkosh, Wis.

In your communication of the 29th inst. you state:

"I have been asked for an opinion on the construction of
sec. 702-10, subdiv. (3), as to whether a school district could
collect from the parents or guardians of children who
attended their school and did not belong to the district, and
whether this part of the statute would be effective so that
the county school board of education could authorize chil
dren of one district to go to another district.".
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Subd. (3), sec. 702-10 confers full power and authority
upon the county board of education to organize, alter or
consolidate school districts, vesting in said board in this re
spect the power and authority formerly exercised by town
boards, village boards and city councils in that behalf. It
then provides:

"The county board of education shall have discretionary
power to authorize parents or guardians living nearer to a
school in an adjoining district, to send their children to the
nearer school. In such cases it shall be the duty of the
school board of the district in which the parents or guardians
of the children live to pay the district where the children
attend tuition at the rate not to exceed the maximum fixed
by law."

The purpose of the legislature in passing the county
board of education law was to create a supervising power
over the common schools of the entire county, vesting in
such supervising power the authority to arrange arid adjust
school districts in a way that would afford the school chil
dren of the county the greatest possible facility in attending
school and acquiring a common school education. The pro
vision above quoted was no doubt intended to be invoked to
accommodate certain exceptional and isolated families in
school districts where it would better promote all interests
to permit them to attend school in another district than to
change the boundaries of the School districts, the purpose
being, however, to afford such families free education for
their children. It is expressly provided therein that
"It shall be the duty of the school board of the district in

which the parents or guardians of the children live to pay the
district where the children attend tuition at the rate not to
exceed the maximum fixed by law."

Clearly the object and effect of this provision is to relieve
the parents or guardians of the children of any liability for
the payment of the tuition in the districts where their chil
dren are authorized to attend school by the county board of
education and to make it a charge upon the district in which
they reside. It seems plain to me that the parents or guar
dians of the children are not liable in any sense for such
tuition, but such tuition must be charged to and paid by the
school district in which such children reside.
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Contracts — Agriculture — Feeding Stuffs — Words and
Phrases—A sale is completed at place of delivery. Unless
otherwise specified, place of delivery is the place where sub
ject of sale is at time of delivery.
Term "place," as used in sec. 1494-11, means the mill.
Term "mill feed" means by-product in the manufacture

of flour.

March 31, 1915.
Prof. H. L. Russell,

Dean of the College of Agriculture,
University of Wisconsin,

Madison, Wis.

I have your communication of the 22nd inst., in which
you request my opinion on several points relative to sec.
1494-11 to 1494-18, inclusive, Stats., pertaining to the sale
of concentrated feeding stuffs.

1. "A manufacturer of concentrated feeding stuffs in
Osceola, St. Croix county, made a shipment of feed, freight
prepaid, to a dealer in Weyerhauser, Rusk county, in vio
lation of the state feeding stufl" law. At what point was the
sale complete and in what county should action be brought?"

You do not state whether the contract of sale contained
any provision as to the place of delivery, or as to the place
where the title of the property passed to the purchaser.
Assuming that the contract was silent on this question, the
law applicable is well stated by our supreme court in the case
of Swanke v. McCartij, 81 Wis. 109, 111, as follows:

"The general rule is that, where no place of delivery is
designated in the contract, the articles sold are to be delivered
at the place where they are at the time of sale, or, in case
they are subsequently to be manufactured, then at the place
where they are to be so manufactured. Benj. Sales, sec.
682. This court has held in effect thai, where the contract
is silent on the subject and there is nothing in the transaction
indicating a different intention, and a manufacturer in one
city receives, through his agent residing in another, an order
for goods from a cu.stomer there, and fills the order by
delivering the goods to a common carrier at the place of
manufacture, consigned to such customer at his place of
residence, the sale is complete, and the title passes at the
place of shipment, even though the customer, on receiving
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the goods at his place of residence, pays to such agent there
the purchase price^ Sarbecker v. State, 65 Wis. 174. That
case has been cited approvingly in other states. Robinson v.
Pogue, 86 Ala. 261; Berger ̂ v. State, 50 Ark. 23; Herron v.
State, 51 Ark. 136; Dunn v. State, 82 Ga. 29. See, also,
Anderson v. Morice, L. R. 10 C. P. 613. Indeed, it is ele
mentary that, where the vendor is bound to send the goods
to the purchaser, delivery to a common carrier is a delivery
to the purchaser himself; the carrier being, in contemplation
of law in such cases, the bailee of the person to whom, not by
whom, the goods are sent; the latter, when employing the
carrier, being regarded as the agent of the former for that
purpose. Benj. Sales, sees. 693, 181."

This is the rule even though the seller pays the freight.
24 Am. & Eng. Ency. of Law, 1071; State v. Intox. Liquors,
98 Me. 464.

The sale was, therefore, completed in St. Croix county
and the law was there violated. The prosecution should be
brought in St. Croix county.

2. '"A manufacturer of flour in one city ships his feed to a
party in another city. Assuming that the sale is complete
at the point of delivery to a common carrier, which point is
in the same city in which the manufacturer resides, would
such a case be 'selling at the place where made', as used in
sec. 1494-11, Stats.?"

Sec. 1494-11 contains the following proviso:

"Provided, that nothing in section 1494-11 to 1494-18,
inclusive, shall be construed as prohibiting persons engaged,
within the state of Wisconsin, in the business of manufac
turing flours and malt from selling at the place where made,
their own manufacture of mill feeds or malt sprouts without
complying with the provisions of sections 1494-11 to 1494-18,
inclusive."

The word "place" has received various constructions by
the courts of last resort. In order to arrive at the legislative
intent, it is necessary to bear in mind the object of the law
and the result that the different constructions would have.
If the word "place" were construed as referring to the mu-.
nicipality instead of the mill where the feed is manufactured,
then a mill owner could ship the feed to any part of the state
so long as the contract of sale is consummated at a point of
delivery to a common carrier within the ̂municipality in
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which the mill is located. This would practically make the
law a nullity. While "place" is sometimes construed broad
enough to include municipalities, I believe that the context
of this law shows that it should be construed as applying to
the mill where the flour or malt is manufactured, and not
to the municipality where the mill is located.

3. "Is corn and oat feed, a mixture of crushed corn and
crushed oats which is mixed and ground at a flour mill, but
which is not in any way connected with the manufacture of
flour, a "mill feed" as used in the latter part of section
1494-11?"

I do not find the word "mill feed" defined in any diction
ary or encyclopedia. I am informed that mill feed is a term
used by millers to designate the by-product in the manu
facture of flour, such as bran or middling. It seems to me
that this is the sense in which the lawmakers used said term,
for it is used in connection with the business of manufactur
ing flour; and malt sprouts is used in connection with the
business of manufacturing malt, malt sprouts beiiig a by
product of the manufacture of malt; and I believe mill feeds
include only the by-product produced in the manufacture
of flour. The mixture of crushed corn and crushed oats is,
therefore, not included within its meaning. You are advised
that your third question must be answered in the negative.



Opinions of the Attorney-General 253

Elections—Residence—^Vote tendered by challenged person,
who correctly answers statutory questions and takes re
quired oath, must be received by election officers, but such
procedure is not conclusive upon his right to vote.

April 2, 1915.

Harry Sauthoff,
District Attorney,

Madison, Wisconsin.
Under date of the 29th ult. you submit the following

question:

"In case a vote of a person who is attending the university
is challenged on the ground that he is not a resident of the
election district where he offers his vote, and in case the five
questions provided by section 68 of the statutes of Wis
consin, in case of such challenge, are answered so as to dis
close that the person offering his vote came into the election
district more than ten days before the election, and if the
voter answers that he did not come for a temporary purpose
merely, but did come for the purpose of making this his home,
and answers that he did not come into the election district
for the purpose of voting therein, and also answers that he is
now and has been for the last ten days an actual resident of
this election district and gives the name and location of his
residence, and answers that he has not registered to vote at
this election at any other place within tMs state, then my
question is, if the voter is prepared to and does take the oath
prescribed in section 71 of the statutes does the election
official have any right to refuse to accept that vote?"

Sec. 68, Stats., provides:
"If the person be challenged as unqualified on the ground

that he is not a resident of the election district where he
offers his vote,"

the following questions shall be put to him:

"(1) When did you last come into this election district?
"(2) Did you come for a temporary purpose merely, or

for the purpose of making it your home?
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"(3) Did you come into this election district for the pur
pose of voting therein?
"(4) Are you now and have you been for the last ten

days an actual resident of this election district and what is
the particular description, name and location of your resi
dence?
"(5) Have you registered to vote at this election at any

other place within this state?"

Sec. 71 provides:

"If the person challenged shall refuse to answer fully any
questions so as aforesaid put to him, the inspectors shall
reject, his vote. If the challenge be not withdrawn after
the person offering to vote shall have answered such ques
tions, one of the inspectors shall then tender to him the fol
lowing oath or afTirmation: You do solemnly swear (or
afTirm, as the case may be) that you are twenty-one years
of age; that you are a citizen of the United States; that you
have resided in this state one year next preceding this elec
tion; that you are now a resident of this election district
and have been for the last ten clays; that you have not voted
at this election, and that you have not made any bet or
wager or become directly or indirectly interested in any bet
or wager depending upon the result of this election, and that
you are not on any other ground disqualified to vote at this
election. If the. person chaUcnyedshall refuse to take such oath
or affirmation his vote shall be rejected; but if he shall then take
such oath his vote shall be /■cce/pcd; provided, thatthe require
ments of law respecting registration, when applicable, have
been complied with by such person."

From the above provision there can be no question as to
the proper disposition of the vote offered by a person chal
lenged on the ground that he is not a resident of the election
district. If he answers the questions required, affirmatively,
and takes the oath provided for in sec. 71, so far as the elec
tion officers are concerned they are required to accept his
vote, first having marked the same as required by the pro
visions of sec. 70.

It should be understood that this does not determine the
right of the person so challenged to vote. It simply provides
for the disposition, so far as the election officers are con
cerned, of the vote tendered by the person so challenged.
His right to vote may lie inquired into by subsequent judi
cial proceedings. The point is that the proceedings above
indicated are conclusive only upon the election officers in
Ihc proper disposition of the ballot tendered by the chal-
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lenged person. They are not conclusive upon the ultimate
question of whether or not such challenged person is a legal
voter of such precinct.

Fish and Game—^Where a deer is killed under such cir

cumstances that it is impossible to tell which of two persons
killed the deer, no law is violated if the deer is divided and
each ships a half thereof to his home.

April 2, 1915.
Hon. John A. Sholts,

State Fish and Game Warden.

"With your communication of April 1st you enclose a letter
from F. D. Randall,. Jr., containing a statement of facts
iinder which a deer was shipped fron New Lisbon to Marsh-
field, and you state that it has been claimed by some sports
man at Marshfield that the shipment of said deer was in
violation of law. You inquire whether, under the facts
stated, any laws were violated by the shipment of said deer.

It appears by the statement of facts that Mr. Cleveland
and Mr. Randall shot at a deer in Juneau county at the same
time, both shots taking effect and killing the deer. Both
claim to have killed the deer. The deer was shipped to New
Lisbon with the coupon of Mr. Cleveland attached thereto.
It was taken to the home of Mr. Cleveland in New Lisbon.

Thereafter, when Mr. Cleveland and Mr. Randall were
ready to go home, Mr. Randall gave his license to Mr. Cleve
land for the purpose of having him use it to ship one-half
of the deer to "Waupaca, which Mr. Cleveland did. The
express company made a mistake and shipped the deer to
Marshfield instead of to Waupaca. For this mistake they
paid Mr. Randall $10.00 for the value of the venison, which
had spoiled.
Under the above statement of facts it seems to me that

Mr. Cleveland and Mr. Randall each had a claim to half of

said deer. Under subsec. 4, sec. 1498s, Stats., it is provided
that

"The holder of a resident coupon license shall be entitled,
to offer for transportation or have transported within the
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state by a common carrier of this state one carcass of a deer
or part of carcass of deer on the coupon attached to his
license."

Before the deer was divided it was sent on the coupon of
Mr. Cleveland to New Lisbon, and after it was divided, Mr.
Randall's half of the same was shipped on Mr. Randall's
coupon to Marshfield.
I am of the opinion that the shipment of said deer was

perfectly lawful, and that Mr. Randall's and Mr. Cleve
land's actions were not only within the letter, but within
the spirit of the law.

Appropriations—^The appropriation provided for by sec.
172-123 is continuing, and an amendihent of sec. 1321a docs
not necessitate a re-appropriation.

April 2, 1915.
Hon. George Staudenmayer,

Senate Chamber.

. I have your request for opinion of the 1st inst., enclo-ing
your proposed bill to amend sec. 1321a, Stats. Your pro
posed bill contains a subsection 13, providing an appropria
tion "for carrying out the provisions of this section." You
call attention to sec. 172-123 of the present statutes^ which
now provides the appropriation for carrying out the pro
visions of sec. 1321a, The question upon which you ask my
opinion is whether, if sec. 1321a be amended, it is necessary
to provide a new appropriation as proposed in your bill, or
whether the existing appropriation under sec. 172-123
would be available f6r the purpose of carrying out the pro
visions of sec. 1321a after the same shall have been amended

as proposed in your bill.
The language of sec. 172-123 is:

"There is annually appropriated on July first, not to
exceed thirty thousand dollars, payable from any moneys in
the general fund, not otherwise appropriated, for the purpose
of carrying out the provisions of section 1321a."

This provision provides for a continuing annual appro
priation and said provision will be constru.ed as making
annually and on the 1st day of July an appropriation of
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thirty thousand dollars for the purpose of carrying out the
provisions of sec. 1321a, unless and until said provision is
modified or repealed and as long as there continues to be in
the statutes a sec. 1321a, providing substantially for a con
tinuation of activities the same as or similar to those pro
vided for by that section as in force at the time sec. 172—123
was enacted.

To answer your question in other words, I will say that
an amendment merely of the provisions of sec. 1321a would
not operate to repeal the appropriation provided for in sec.
172-123, Stats. The fact thlat the legislature, while amend
ing sec. 1321a, permitted sec. 172-123 to remain unchanged,
would be taken to indicate a legislative intent that the ap
propriation of sec. 172-123 should continue to be available
for carrying out the purposes of sec. 1321a as so amended.
Gf course; if the amendment of sec. 1321a embraced an

appropriation for carrying out the provisions of said section,
as amended, as in your proposed subsec. 13, then doubtless
such new appropriation would be construed as superseding
and repealing by implication the appropriation carried in
sec. 172-123.

Public Officers—Education—County Board of Education—
Compensation—Term of office extends to noon of first Tues
day in May after election of successor.

Retiring member entitled to pay for forenoon meeting
on first Tuesday of May. New member entitled to pay for
afternoon meeting.

April 5, 1915.
Hon. C. p. Gary,

State Superintendent of Public Instruction.
In your communication of the 2d inst., you state that in

a certain county in this state the member of the county board
of education, who was elected president at the first meeting
of the county board of education held in May, 1914, and
whose term of office expires this year, has refused to become
a candidate for re-election; that it appears that this county
board of education has incurred certain expenses since the
meeting held in October which it will be necessary to audit
A.G.—17
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at the next meeting of the board, to be held on the first
Tuesday in May, 1915; also that it appears desirable for
the old board to transact certain business prior to the time
that the president retires and gives way to his successor.
You submit the following questions:
(1) Will it be legal for the old board to meet on the

morning of the first Tuesday in May and transact business,
with the old president acting as the presiding officer of the
board and voting with the board?
(2) If the first question is answered in the affirmative, then.

can the old president charge the county a per diem and trav
eling expenses for attendance upon such meeting, and, if
so, can the newly elected member of the board, who is
present at that time, and later in the day takes his place as
a member of the board, draw a per diem and traveling ex
penses for attendance at that meeting?
(3) If a special, meeting of this county board of education

were desired between the first Tuesday in April and the
first Tuesday in May, would the old member of the board,
or the member of the board elected in April, have the right
to a seat on the board at the special meeting and a voice in
its deliberations?

Sec. 702^, Stats., provides:

"At the regular spring election to be held on the first
Tuesday of April, 1914, there shall be elected in each county
board of education district fiye members of such county
board of education. At the first meeting after the said
election the members of such board shall cast lots to deter
mine who shall serve for a term of one year, who for a term
of two years, who for a term of three years, who for a term
of four years, and who for a term of five years, respectively.
Except as to those members whose first term shall be fixed
by lot, as aforesaid, at one, two, three, four and five years,
the terms of office of each member of such board shall be
five years and until his successor is elected and qualified,
and one member shall be elected each year following the
year 1914."

Sec. 702-8 provides in part as follows:

"On the first Tuesday in May, after the election in April,
1914, and annually thereafter, such board shall meet at
the county seat and organize by electing one of the members
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as president. Said president shall serve for one year and
until his successor shall be chosen and shall have qualified.
A majority of the board shall constitute a quorum."

In sec. 702-10 the powers and duties of the county board
of education are given, and you will notice that nowhere in
the statute are any powers or duties prescribed for members
of the county board of education to be performed in their
individual capacity. The only duties prescribed for the
members of the county board of education are duties that
must be transacted as members of said board, either at a
special or general meeting of said board. No member of the
board is to act in an individual capacity, and all the duties
and powers of said board must be carried out at a legal meet
ing of the same.
Under the above quoted statutes a new member of the

• county board is elected every year on the first Tuesday in
April, and the first Tuesday in May is the day fixed for the
board to organize, with the new member acfing as one of the
said board. The president elected the first Tuesday in May,
by express terms of the statute, is to serve for one year and
until his successor is chosen and shall have qualified. I
believe that this statute must be construed to the effect that
the term of office of a member of the county board of edu
cation begins on the first Tuesday in May, the time when the
board organizes, and not on the first Tuesday in April, at
the time when the member is elected.
There is no provision in the statute definitely fixing the

time of day at which the term of an old member of the board
expires and the time at which the term of a new member
begins.
In the case of State ex ret. Emberson v. Byrne, 98 Wis. 16,

our court said:

"It being the uniform custom in this state for old officers
to go out of, and newly elected officers to come into, office at
noon of the day appointed by law for the term to commence,
held, that such custom contravenes no statute and has the
force of law." (Syllabus.)

In that case the president of the common council, whose
term of office expired on a certain day when the new city
officers were inaugurated, appointed, in the forenoon of said
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day, a board of police and fire commissioners, when acting
as mayor during that official's absence from the city, and the
court held the appointments valid.

Applying this principle to the members of the county
board of education, it follows that a meeting of the old
board in the forenoon of the first Tuesday in May will be
proper and legal, and any business that they may transact
before the organization of the new board will be lawful.
Your first question, therefore, must be answered in the
affirmative.

In answer to your second question, I will say that sec.
702-9 contains the following with reference to the compen
sation of members of the county board:

"All members of the county board of education shall be
allowed and paid the per diem and mileage as provided in
section 695 of the statutes for members of the county board
of supervisors; but no member of said board shall receive
compensation for his services as member of such board for
more than fifteen days in any one year, provided the limi
tation of the number of days for which the members of the
county board of education may receive compensation shall
not include the number of days necessarily spent in per
forming the duties as outlined in subdivision (3) of section
702-10."

Sec. 695, Stats., provides in part as follows:

"Each member of the county board shall be allowed and
paid by the county a compensation for his services and
expenses in attending the meeting of the board at the rate
of three dollars per day for the time he shall actually attend,
excepting Sundays, and six cents for each mile traveled in
going to and returning from the place of meeting by the most
usual traveled route; provided that any county board inay
at their annual meeting, by resolution, fix the compensation
of the members of such board to be elected at the next
ensuing election, at any sum not exceeding four dollars per
day; but no per diem allowance shall be made for any time
occupied in traveling, where mileage is allowed therefor."

A member of the county board of education cannot draw
a per diem and also traveling expenses for the same time,
but he certainly is entitled to his compensation the same as
a member of the county board, and as the statute does not
in any way provide for a compensation for a fraction of a
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day, I believe that the full per diem should be paid for the
half day's services performed by him, and the new member
who attends the same day is also entitled to a per diem allow
ance for said day's services.

It is true, as you suggest in your letter, that the county is
required to pay two per diems in all cases where the old
member is not re-elected. Although that is the case I be
lieve it is more economical for the county than to have spe
cial meetings of the board to perform special duties, in which
case all the members of the board would be entitled to a per
diem allowance.

In answer to your third question, I will say that, in view
of the answer given to the first question, it follows that the
old member of the county board of education is in office until
the first Tuesday in May following the election of a new
member, and he is entitled to take part in all special meet
ings, held by the board between the first Tuesday of April
and the first- Tuesday of the following May.

Constitutional Law—Taxation—Legislature may impose
an occupation tax on grain elevators and exempt grain
therein from taxation. It may also exempt from such occu
pation tax elevators and warehouses on farms for the storage
of grain raised by the owner thereof.

April 5, 1915.

Hon. Geo. L. Harrington,

Member of Assembly.
You submit for opinion proposed Committee Substitute

for Bill No. 571 A, and ask to be advised whether the same
is within the constitutional power of the legistature to enact.

This bill proposes to create five new sections of the stat
utes, to be numbered sees. 10577n, 1057/7, 1057o, 1057p and
1057g, and is entitled as a bill "providing for the exemption
of grain from taxation, providing for the listing of grain in
elevators and warehouses, and for an occupation tax on
operators of grain elevators and warehouses."

Sec. 1057/n is proposed to be enacted to read:
"Every person, copartnership, association, company or
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corporation operating a grain elevator or warehouse in this
state, except elevators and warehouses on farms for the stor
age of grain raised by the owner thereof, shall on or. before
December fifteenth of each year pay an annual occupation
tax of a sum equal to one-quarter of one mill per bushel upon
all wheat and flax and one-eighth of one mill per bushel upon
all other grain received in or handled by such elevator or
warehouse during the preceding year ending April 30th;
and such grain shall be exempt from all taxation, either
state or municipal."

Sec. 1057n requires operators of grain elevators and ware
houses to report to the local assessor the amount of grain
received or handled during a year.

Sec. 1057o provides for the assessment, payment and
collection of the tax imposed in the proposed act, and pro
vides that tax paid thereunder may be offset against income
taxes in the same manner as personal property taxes, are
offset.

Sec. 1057p provides for the correction of assessments, the
making of assessments when no statement has been furnished
as required by sec. 1057n, and for review of such assess
ments before tile board of review.

Sec. provides that all laws not in conflict with the
provisions of this act relating to the assessment, collection
and payment of personal property taxes, etc., shall apply to
the tax herein imposed. This section is not mentioned in
the title.

The principal questions of constitutional law which might
be raised with respect to this measure are raised by the first
proposed section, and are whether the legislature has power
(1) to create and impose the occupation tax proposed;
(2) to exempt this class of property, that is, grain in

elevators and warehouses, from property taxation;
(3) to except the class of elevators and warehouses desig

nated as "elevators and warehouses on farms for the storage
of grain raised by the owner thereof."

Sec. 1, art. VIII, Wis. Const., prior to amendment in 1908,
read:

"The rule of taxation shall be uniform and taxes shall be
levied upon such property as the legislature shall prescribe."
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There was added to the foregoing by amendment in 1908
the following:

"Taxes may also be imposed on incomes, privileges and
occupations, which taxes may be graduated and progressive,
and reasonable exemptions may be provided."

t

The aihendment of 1908, so far as the state constitution
is concerned, expressly authorizes the imposition of privilege
and occupation taxes and reasonable exemptions. The
principal office of this amendment was expressly to author
ize an income tax and to authorize graduated and progressive
rates. With respect to the questions raised here, the amend
ment did little more than to affirm the power of the legis
lature already well settled under the decisions of our supreme
court to impose privilege and occupation taxes and to provide
reasonable exemptions of property from taxation.
In the following decisions the supreme court has estab

lished full power in the legislature prior to the amendment
of 1908 to impose privilege and occupation taxes and. to
apply the same to privileges and occupations otherwise law
ful and to impose such taxes in part as exactions in lieu of
property taxation, as in the case of the railroad license fee
taxes. Railroad Co. v. Supervisors, 9 Wis. 431; Kneeland v.
Milwaukee, 15 Wis. 454; Wis. Cent. Ry. Co. v. Taylor Co.,
52 Wis. 37; Slate v. Railway Cos., 128 Wis. 449, 496-7, 505;
C. & N. W. Ry. Co. V. State, 128 Wis. 553, 588-9; Nunne-
macher v. State, 129 Wis. 190, 220; Servonitz v. State, 133
Wis. 231.

The power of the legislature to make reasonable exemp
tions of property from taxation has likewise been affirmed
by the decisions of the supreme court. St. John's Academy
V. Edwards, 143 Wis. 551; Lawrence University v. Outagamie
Co., 150 Wis. 244; Green Bay Jc Miss. Canal Co. v. Outa
gamie Co., 76 Wis. 587.

In the five railroad cases cited supra, it was expressly held
that the legislature had power to exempt property of rail
roads from taxation and to impose upon them a license fee
tax of a percentage of their gross earnings as a privilege or
occupation tax and also as in the nature of an exaction in
lieu of property taxation. The same principle has been
applied for many years in the taxation of domestic life
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insurance companies, as provided for in sees. 1220; 12206,
and subsec. 13, sec. 1038, Stats.
In view of these authorities and precedents, I am of the

opinion that the legislature has constitutional power, in
imposing an occupation tax of this character, to exempt from
property taxation grain stored in elevators and warehouses,
the operators of which are required to pay an occupation
tax measured upon the quantity of such grain stored and
handled.

With respect to the provision excepting as a class elevators
and warehouses on farms used for the storage of grain raised
by the owner thereof, the bill raises constitutional questions
under the due process of law and equal protection of the
laws clauses of the Fourteenth Amendment of the federal

constitution and the general equality clauses of our state
constitution. These constitutional provisions apply to
legislation generally, including police regulations, and are
not limited to taxing measures.

The power of the legislature to make reasonable classifi
cations and to impose different rates of taxation and allow
exemptions from taxation under these provisions of the state
and federal constitutions was affirmed in the Income Tax

Cases, 148 Wis. 456, 511, 515, 516-517.

The power to make classifications based upon reasonable
considerations of public policy has been repeatedly affirmed
by the state supreme court in cases involving legislation
enacted in the exercise of the police power of the state.
Borgnis v. Falk Co., 147 Wis. 327, 353-5; State .ex ret. Kel-
logg V. Currens, 111 Wis. 431, 439-440; Jalien v. Model B: L.
& I. Assn., 116 Wis. 79, 86-88. .

The power of a state to make reasonable classifications
and to except certain classes upon valid considerations of
public policy from the operation of occupation taxes has
been expressly approved in important decisions of the United
States supreme court. American Sugar Ref. Co. v. Louisiana,
179 U.. S. 89, 92, 95; Brown-Forman Co. v. Kentucky, 217
U. S. 563, 573; Citizens Tel. Co. v. Fuller, 229 U. S. 322, 331;
Singer Sewing Mch. Co. v. Brickell, 233 U. S. 304; Bradley
V. Richmond, 227 U. S. 477, 484; Pac. Express Co. v. Seiberl,
142 U. S. 339, 353^; Cook v. Marshall County, 196 U. S.
261, 274-5; Armour Pkg. Co. v. Lacy, 200 U. S. 226, 235-6.
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As the general equality clauses of the state constitution
are probably less and certainly not more restrictive of the
power of the legislature than are the provisions of the
Fourteenth Amendment of the federal constitution, a state
taxing law which is valid under the Fourteenth Amendment
of the federal constitution and the decisions of the federal
supreme court will be sustained under the equality clauses
of the state constitution. Nunnemacher v. State, 129 Wis.
190,222-223. ;
Upon the authorities above cited, it is reasonably clear

that the legislature has power, in enacting a law such as that
proposed, to except from the operation thereof elevators and
warehouses on farms used for the storage of grain raised by
the owner thereof.

Sec. 1057p of the committee's substitute, as submitted by
you, provides that either in case the assessor or the board
of review believe the statement furnished by an operator of
an elevator or warehouse is incorrect, or in case no such
statement has been furnished*

"the assessor or board of review shall place on the assess
ment roll such tax against such person * * * as he or
they shall deem true and just, and in such case the said
assessor or board of review shall give notice in writing to
the person * * * liable for the payment of said tax
of the amount of said assessment."

The supreme court of the United States has held that,
under the due process clause of the federal constitution,
taxing laws authorizing the assessment of a tax or an in
crease of such assessment must provide reasonable notice
to the person liable for the payment of the tax. Perhaps a
failure to provide more explicitly than is done in this bill for
such notice would not render the law void, but such failure
would doubtless raise substantial question as to its validity,
at least in any case where an assessment was made or in
creased by the assessor or board of review above the amount
of tax to which the operator of an elevator or warehouse
would be subject under the law upon his statement as made
to the assessor. _

It is suggested, therefore, that the provisions of this sec
tion with respect to notice be somewhat amplified to secure
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a notice reasonable, especially as to time. You are respect
fully referred to the provisions of sec. 1056, Stats., providing
for notice by the assessor a specified number of days in ad
vance of the time of meeting of the board of review in case
of an increase by the assessor of any taxpayer's assessments
for moneys and credits, and also to the provision of subsec.
3, sec. 1061, respecting notice by the board of review.
As your inquiry does not indicate any particular consti

tutional question which you desire to have considered with
reference to this proposed bill, the foregoing opinion covers
such questions as suggest themselves upon a study of the
measure, and it is believed all constitutional questions which
might be raised.

Intoxicating Liquors—License—Occupation of premises
formerly licensed as a saloon as a confectionery store for a
period of nine inonths indicates an intention to abandon it
for saloon purposes, and such place cannot again be licensed
for a saloon where the ratio of saloons is more than one for
every 250 of population.

' April 5, 1915.
M. R. Munson,

District Attorney^
Prairie du Ghien, Wis.

In your communication of the 23d inst., you state that
Prairie, du Chien had twenty-four saloons on the 30th day
of June, 1907; that it is a city of about 3,500 people; that
during the license year of 1913 to 1914 it had twenty-four
licensed saloons; that after July 1st, 1914, there have been
but twenty-three up to the present time, and that the place
for which no license was taken out last June, but which was
licensed prior thereto, has been used as a confectionery
store since June, 1914. You inquire whether a valid license
may be granted for such location and how long it will have
to be vacant in order to have the right to a license.
In the case of Koch v. StatCf 157 Wis. 437, our supreme

court held, under the facts stated in that opinion, that where
a saloon had been discontinued for three years the right to
a license had been forfeited.
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Under a statute in New York which embodied somewhat

the same principle of our Baker Law, the New York court
held in People ex rel. Bagley v. Hamilton, 25 N. Y. App. Div.
428, that a discontinuation of the business for a period of
only two months was sufTicient to abandon the same for
saloon purposes.
Under the facts stated by yoii the premises in question

were used for other purposes, which clearly indicates that
the saloon business had been abandoned. The length of
time that the business must be discontinued in order to

cause a forfeiture of a right to a license must depend in each
case upon the circumstances connected with the case. A
definite time is not stated in the statute, nor have the courts
fixed a definite time, but have passed on each case as it came
up.

I have no hesitancy in holding that the right to a license
has been forfeited in the location mentioned in your inquiry,
and that only twenty-three licenses can now be granted in
the city of Prairie du Chien.

You also state that a certain person has been running a
saloon for three years in Prairie du Chien" and that his lease
expires on July 1, 1915; that the owner of the place is going
to operate the saloon himself, so that the lessee cannot get
his own stand back. You inquire whether this lessee can get
a valid license for a building in which a saloon has never been
run, as long as the number of saloons has not increased over
the number licensed on June 30, 1907.
Under the facts stated by you the lessee was not in busi

ness on the 30th day of June, 1907. The licensing author
ities have no power to grant him a license under the decision
of our court in the case of State ex ret. Marvin v. Larson, 153
Wis. 488.

Counties—Indigent, etc.,—Soldiers'Relief Fund—Soldiers'
relief fund intended only for needy soldieps who performed
naval or military service for the United States in time of war.

Service in fighting Indians may or may not entitle soldier
to such relief.
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AprU5, 1915.

K.'J. Urquhart,
District Attorney,

Medford. Wisconsin.

In your communication of the 31st ult., you state that
the soldiers' relief commission of your county have an appli
cation for relief from a discharged soldier of the United
States regular army, who did riot serve in the army during
the Civil War or during any war with a foreign country, but
who claims to have served in several skirmishes with the

Indians in the western country.
You refer me to sec. 1529i>, Stats., and ask if a discharged

soldier of the regular army of the United States, who seiwed
in Indian battles, campaigns or skirmishes, is a soldier who
"performed military services" in time of war; also, whether
he is entitled to-relief under this and succeeding sections, if
needy.

Said sec. 15296 provides for the levy of a tax "for the
relief of needy soldiers, sailors or marines who performed
military or naval service for the United States in time of
war." Prior to the amendment of said section in ch. 116,
Laws of 1911, said section provided only "for the relief of
needy Union soldiers, sailors or marines, etc." The amend
ment was probably made for the purpose of including vet
erans of the Spanish-American War and of the Mexican War.

It does not, however, appear from your inquiry that the
ex-soldier, concerning whose right to relief you inquire, has
ever "performed military or naval service for the United
States in time of war"—in any way. . There have been cases
of Indian depredations and Indian uprisings which have been
dignified by the federal government by official reference
thereto as "Indian Wars" and in some cases, I believe, there
have been formal declarations of war against Indian tribes
or nations. It might be that a case of military service ren
dered under such circumstances would be held to satisfy the
requirements of sec. 15296, Stats., and entitle the soldier to
relief.

I suggest that you apply to the secretary of war for the
service record of the soldier in question and ask specifically
to be advised whether the service of the soldier in question
was military or naval service in any of the wars of the
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United States. With this specific information it may be
possible for you to satisfactorily answer this question for
yourself, or you may submit the question again with the.
facts to this department.

Public Lands—Words and Phrases—Under sec. 228 there
is no redemption of forfeited state lands where land forfeited
is not under cultivation and does not touch another tract
partly cultivated belonging to the former owner.
"Adjoining" means to touch. Lands do not adjoin where

other lands intervene.

April 6, 1915.

Hon. Wm. H. Bennett,

Chief Clerk, Land Department.
With your communication of the 1st inst., you enclose

certain correspondence had between yourself and one Joseph
Kellogg of Chippewa Falls, Wisconsin, from which it appears
that the NW \ of the SE I of section 1-41-10 West, was sold
on contract to said Joseph Kellogg by the commissioners of
public lands on October 28, 1912, and certificate 319C was
issued to him; that said contract was forfeited for the non
payment of interest for the year 1914 and was advertised
and offered for public sale on December 4, 1914, and upon
such sale was bid in by the state and is now held as state
lands.

It now appears that Mr. Kellogg owns the NW \ of the NE
I of section 12-41-10 upon which he resides. The state land
above referred to does not adjoin this forty owned by Mr.
Kellogg, another forty intervening between the state land
forty and Mr. Kellogg's home forty. There are no improve
ments whatever on the state land forty, but there are im
provements on the Kellogg home forty. Mr. Kellogg makes
application to redeem the said forty from such sale for the
non-payment of interest. You ask whether, under the cir
cumstances, said forty may be redeemed.

Sec. 228, Stats., relating to the redemption from sale of
lands forfeited for the non-payment of either principal or
interest, provides in part as follows:
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"Every such tract, may be redeemed by the owner thereof
at any time before the thirty-first day of May next followr
ing the date of such sale, upon presenting to the commis
sioners satisfactory proof, which shall be filed and preserved
by such commissioners, that such tract was, at the time of
sale, in whole or in part under cultivation or adjoining a
tract partly cultivated; belonging to such former owner and
used in connection therewith, * * * * »'

Mr. Kellogg's application to redeem is in sufficient time
if the other statutory conditions required to permit him to
redeem exist. If the land which he desires to redeem is
"adjoining" a tract partly cultivated, belonging to such
former owner and used in connection therewith, then the
statutory conditions are satisfied; otherwise they are not.
From the above statement it appears that there is another

forty lying between his home forty and the forty he desires
for a deed. The question is whether said forties may be
considered adjoining forties. Webster's Dictionary defines
the word "adjoin" as follows:

"To join or unite to; to lie contiguous to; to be in contact
with; to abut upon; to attach; append; sometimes, inaccu
rately, to be near or in proximity to."

In Baxter V. York Realty Co., 112 N. Y. Supp. 455, 456,
the court discusses the meaning of the words "adjacent,"
"adjoining," and "contiguous," and quotes from Crabb's
English Synonyms as follows:

^  "Mr. Crabb, in his English Synonyms, classifies together
adjacent, 'adjoining', and 'contiguous', and, after giving
the etymology of these words, illustrates the difference
between them in the following manner: 'What is adjacent
may be separated by the intervention of some third object.
*  * * What is adjoining must touch in some part.
*  * * What is contiguous must be fitted to touch entirely
on one side. * * * Lands are adjacent to a house or
town; fields are adjoined to each other; houses contiguous
to each other.' "

\

Our own supreme court had these words under considera
tion as used in the provisions of a city charter relating to the
assessment of benefits to abutting or adjacent real estate
for street improvements, in the case of Hennessey v. Douglas
Co., 99 Wis. 129, at p. 136. The court there said:
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"Not only the real estate abutting on the street, but
adjacent real estate, may be included in such taxing district,
and so assessed for the contemplated work and improvement.
'Adjacent' signifies, in this connection, 'lying near, close to,
or contiguous, but not actually touching.' The distinction
between 'adjacent' and 'adjoining' seems to be that the
former implies that the two bodies are not widely separated,
though they may not actually touch, while 'adjoining' indi
cates that they are so joined or united that no third body
intervenes. Anderson's Law Diet.; Elliott, Roads & S.
391; Massing v. Ames, 37 Wis. 651, 652. The word 'ad-
j pining', in its etymological sense, means touching or con
tiguous, as distinguished from lying near or adjacent."

The above quoted expression, used in Hennessey v.
Douglas County, was also quoted approvingly in the case of
Northern Pacific Ry. Co. v. Douglas Co., 145 Wis. 288, 292.
There are desultory authorities holding that the word

"adjoining" is used in specific legislative enactments under
consideration as synonymous with the word "adjacent."
The ordinary significance of the term, however, is that two
objects touch each other and that nothing may intervene
between them. If any third object intervenes, then they
cease to "adjoin" and become "adjacent."
There is nothing to indicate that, as the word "adjoining"

is used in sec. 228, it should be accorded anything other
than its ordinary significance. Evidently the legislature
intended to limit the cases in which forfeited lands might
be redeemed. They saw fit to limit it to lands adjoining
other improved lands belonging to the former owner thereof,
if it had been the legislative intent to accord such right where
the lands were "adjacent," the latter term could have been
as well used as the term"adjoining." It is very clear that
the situation presented by Mr. Kellogg does not satisfy
the statutory requirement permitting the redemption of
land forfeited to the state for the non-payment of interest,
and I am of the opinion that the land under consideration
cannot now be redeemed bv Mr. Kellogg.
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Elections—Nominations—Individual papers required.

April 6, 1915.

Harry E. Carthew,
District Attorney^

Lancaster, Wis.

I have your communication of the 1st inst., in which you
state that you have been requested to obtain my opinion
regarding the validity of nominations for village offices
made under the following conditions—nomination papers
were made in the usual form and signed by the requisite
number of electors of the village, except that each paper
contained the names of and nominated a number of persons,
one for each of the village offices. In other words, the officers
were not nominated by a separate paper for each, but by a
blanket paper covering the nomination of a candidate for
each of the village offices.

Sec. 35-30, subsec. 1, relating to nominations for offices
in towns and villages, provides:

"At any election at which town or village officers are to
be elected, candidates for any office shall be nominated
either by caucus as provided in subsection 6 of section 29
or by nomination papers signed by electors of such town or
village equal in number to ten per cent of all the votes cast
in such town or village for all candidates, for governor at the
last preceding general election. Such nomination papers
shall conform to the provisions of subsections 2 and 5 of
section 30 of the statutes. * * * * "

Subsec. 2, sec. 30 provides:

"Such nominations shall be made by nomination papers,
containing the name of the candidate, the office for which he
is noihinated, his business or vocation, residence, post office
address, and except as otherwise provided by law the party
or principle he represents, if any, expressed in not more than
five words."

The words italicized above I think plainly indicate a
legislative intent that no more than one person can be
nominated for office by one nomination paper. This com
ports with the universal practice throughout the state with
reference to • independent or non-partisan nominations to
which sec. 30 applies.
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Omnibus nominations of which you speak are, in my
opinion, plainly contrary to the spirit as well as the letter
of the law.

Public Lands—Patents—Error in patent.^ How may be
corrected. *

April 6, 1915.
Commissioners of Public Lands.
In your letter of April 1st you inquire whether or not the

record of a patent on file in this office may be corrected under
sec. 186, or any other statute, upon the evidence, including
the abstract, which you submit for examination.

It appears by the abstract that a patent was duly issued
on February 7, 1901, to Robert Nolter, covering the S. E.
quarter of. the N. E. quarter of section 16-19-15, containing
.39.5 acres, more or less. A warranty deed covering said
land was given by Robert Wolter and Matilda Wolter, his
wife, to Inga Paulsen, on March 14, 1911.

It appears by the affidavit of Clarence T. Olson and
Robert Wolter that the patent should have been issued in
the name of Robert Wolter instead of Robert Nolter.

Under sec. 186, to which you refer, the commissioners
of public lands are authorized to "perfect such records,
books, reports, surveys, maps, field notes, plats and other
papers when incomplete."

I do not think that a correction could be made under
this section as the patent was complete, though erroneous in
that it named Robert Nolter instead of Robert Wolter as the
grantee therein. I believe, as it appears by the affidavits
and the abstract, that an error was committed and that the
patent may be annulled under sec. 231, Stats., which reads:

"Whenever the said commissioners shall have erroneously
or improperly issued any certificate or patent for any public
lands, whereby wrong or injustice may be or may have been
done, they may, upon the written application of such pur-
A.G.—18
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chaser, his heirs or assigns, revoke and annul such certifi
cate, or patent by their order, which with such application
shall be filed and recorded in their office,"

I believe that, under this provision of the statutes, a
resolution may be adopted setting forth the fact that the
commissioners of. public lands have, on application of the
assignee of the .patentee, found on investigation that the
former patent was issued erroneously to Robert Nolter when
it should have been issued to Robert Wolter; that the
former patent be annulled and a new one issued to Robert
Wolter for the purpose of correcting the error.

After such resolution is passed, the patent may be issued
to Robert Wolter containing a statement that it is issued for
the purpose of correcting the error made in the former
patent. This new patent may then be recorded, and, in
my opinion, will effectually clear the title.

Civil Service—Citizenship—Citizenship of United States
and residence in state for one year with intention of making
permanent home necessary for state citizenship.
Wife and minor children take citizenship of husband and

father.

Only citizens of state as above defined may take civil
service examinations.

April 7, 1915.

Hon. John A. Hazelwood, 5ecy.,
Civil Service Commission,

I have your request for opinion of the 5th inst., in which
you refer to sec. 990-10, Stats., relating to the civil service
arid ask to be advised what is required to constitute a
person a citizen of the United States and a citizen of the
state of Wisconsin; what period of residence in this State is
required to make a citizen of the United States a citizen of
this state, and what is meant by residence in the legal sense.
You ask certain other specific questions which will be
referred to later. .
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A citizen is one who owes allegiance to the state and is
entitled to protection from the state and certain rights and
privileges as determined by its laws and customs. The
state, as an attribute of its sovereignty, has the power to
declare who shall be its citizens. Thus the Fourteenth

Amendment of the federal constitution declares:

"Section 1. All p§rsons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens
of the United States and of the state wherein they reside.
*  ♦"

As construed by acts of Congress and court decisions,
this constitutional provision has been giveii effect to make
citizens of the United States all persons native born, whether
of citizen or alien parents, and.all persons of foreign birth
who have become fully naturalized pursuant to the laws of
Congress on the subject of naturalization. Under general
principles it is established that a married woman takes the
citizenship of her husband and minor children take the
citizenship of their father. That is to say,' the children of a
person of foreign birth, who becomes a fully naturalized
citizen of the United States during their minority, thereby
become citizens of the United States.

*  The several states of the Union being sovereign states,
save and except as they have surrendered a portion of their
sovereignty to the federal government, have likewise the
power to confer citizenship, and the court decisions recog
nize that one may be made a citizen of an individual state
without being a citizen of the United States. In re Wehlitz,
16 Wis. 443. In re Conway and Gibbons, 17 Wis. 526;
State V. Cole, 17 Wis. 674; Laconte v. Kenosha, 149 Wis. 343.

Sec. 990-10 (Civil Service Law) enacted as oh. 363,
Laws of 1905, provides that competitive examinations for
appointment in the state civil service "shall be free and open
to all applicants who are citizens of the United States and of
the state of Wisconsin." A primary rule of statutory
construction is that statutes shall be construed according to
•the intent of the legislature by which they were enacted.
Ogden v. Glidden, 9 Wis. 46; Lawrence v. Vitas, 20 Wis. 381;
Industrial School v. Clark County, 103 Wis. 651; Rice v.
Ashland County, 108 Wis. 189.
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At the time of the enactment of this law, citizenship in
this state had been defined in effect in the cases above

cited in accordance with the requirements of art. Ill, Wis.
Const., and sec. 12, Stats., for the right to vote. And it
was held that one who was not a citizen of the United

States, but who had taken up his so-called "first papers,"
i.e., declared his intention to become a citizen of the United
States in accordance with the laws of Congress on the subject
of naturalization, and who had resided in this state for a

period of one year and was, therefore, entitled to vote under
the constitution and laws of this state, was a citizen of this
state, although not a citizen of the United States, and liable
as such to compulsory military service. Thus, while the
Fourteenth Amendment of the federal constitution makes all

citizens of the United States citizens also of the state wherein
they reside, this definition of citizens of the state is not
exclusive as against the state, but the state may, by its
constitution and laws, confer the right of citizenship upon
other persons. It is immaterial for the present inquiry
that the state has, by the constitutional amendment adopted
in 1908 and effective for that purpose in 1912; withdrawn
the rights and privileges of state citizenship which it had
previously conferred upon persons of foreign birth not fully
naturalized citizens of the United States. The' provision of
the Civil Service Law above quoted expressly requires that
an applicant for civil service examination shall be both a
citizen of the United States and a citizen of this state.
Having defined what constitutes a citizen of the United
States, it remains to be ascertained what additional require
ments or qualifications are necessary to constitute a citizen
of the United States also a citizen of this state, and to ascer
tain in that respect what was the intention of the legislature
that enacted the statute in question. It will be observed
that the federal constitution, so far as it defines citizenship in
the state, requires, in addition to citizenship in the United
States, residence in the state. It is probable that, so far
as concerns anj-^ rights or immunities guaranteed by the
federal constitution, the state is without constitutional
authority to impose additional requirements, as, for example,
a protracted period of residence in the state. To this extent
the states, by the ratification of the Fourteenth Amendment,
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surrendered their sovereign right to confer or withhold state
citizenship, but we are dealing here with the right conferred
by statute of this state to participate in a competitive exami
nation for appointment in the civil service of the state. If
the right to vote and the right to hold office are not, as has
been well settled, in law inherent rights of citizenship; but
rights or privileges which may be withheld or limited by the
constitution and laws of the state, clearly the right to com
pete for employment in the civil service of the state is not
a right of citizenship, but is merely a right which the legis
lature of the state, there being no constitutional limitation
upon its power in that regard, may condition, grant or
withhold. The question, therefore, is merely one of statu
tory construction.

At the time of the enactment of this statute citizen

ship in this state, as applied to male persons over twenty-
one years of age, was, by our court decisions, defined in
accordance with art. Ill, Wis. Const., relating to suffrage
and requiring, as to citizens of the United States, that to
be entitled to vote such person "shall have resided in the
state for one year." So far as I am able to find, citizen
ship in this state has never been defined otherwise than as
defined by these decisioi^s of our supreme court. In the
absence of* any thing clearly appearing to the contrary, it
will be presumed that the term "citizens" "of the state of
Wisconsin", as used by the legislature of 1905, was intended
according to the established law as defined in these decisions
and as requiring, in the case of citizens of the United States,
one year's residence in this stale to constitute such persons
citizens of the state. Applying the general rules, above
stated, a married woman, the wife of a citizen of the United
States, who acquires a residence in this state and resides
here for one year, will become a citizen of this state within
the meaning of this law. Likewise, minors, whose father
is a citizen of the United States and who acquires a residence
in this state and resides here for one year, will become
citizens of this state. Also, unmarried women over twenty-
one years of age and citizens of the United States who
have resided in this state for one year, are made electors
on certain matters by our constitution and laws and, under
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the principles of the decisions above referred to, are citizens
of this state. The practical effect, therefore, of the require
ment of the Civil Service Law, that applicants for civil
service examination, in addition to being citizens of the
United States, be also citizens of this state, is to impose
an additional requirement of one year's residence in this
state,'such residence to be by the applicant, in case the
applicant is a man of full age, or an unmarried woman of full
age, by the husband of the applicant in the case of a married
woman, and by the father of the applicant in case the appli
cant is a minor. This statement will probably embrace most
if not all cases that may arise. If questions arise with respect
to any other cases which you are hot able to dispose of by an
application of the principles herein stated, you may submit
your request for an opinion as to such cases as they arise.

Citizenship in this state, as above defined, requires a
period of residence in this state. You ask to be advised
what constitutes residence in the legal sense. Residence,
within the meaning of our laws, consists of and is determined
by two things, (1) actual habitation in fact, and (2) present
intention to make this state the permanent home. Hall v.
Hall, 25 Wis. 600; State ex ret. Wood Co. v. Dodge Co., 56
Wis. 79; Kempster v. Milwaukee, 97 Wis. 343; Kellogg v..
Winnebago County, 42 Wis. 97; Carter v. Sommermeyer,
27 Wis. 665.

To have become a resident of this state a person must
have removed to this state and acquired or taken up here
an actual habitation or place of abode, with the intention
of making this state his permanent home or place of abode
as contradistinguished from an intention of sojourning here
transiently for some temporary purpose and with the in
tention of going elsewhere when such temporary purpose has
been served. Such actual residence and such intention, in
order to constitute a residence, must exist contempora
neously, and in order to acquire citizenship here must so
exist continuously for a period of one year.

,  The foregoing statement is subject to this qualification,
that a person who comes to this state and becomes a resident
here in fact and intent does not lose such residence by
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going out of the state transiently or for a temporary purpose,
preserving in the meanwhile his intention to return here at
the end of such sojourn and to keep and maintain his per
manent residence here. In the case of Hall u. Hall, supra,
the following definition of legal residence is quoted with
approval from the decision of the New York court in Craw
ford V. Wilson, 4 Barb. S. C. 504, 522:

"By legal residence, I mean the place of a man's fixed
habitation; where his political rights, such as the right of
the elective franchise, are to be exercised, and where he is
liable to taxation. A person leaving such place of fixed habi
tation or abode temporarily, as for a particular purpose,
either for business, pleasure or health, with the intent of
returning to the same, as soon as such purpose is accom
plished, does not lose his residence or habitancy in such
place of abode."

The decision in Hall v. Hall, supra, was to the effect that
a person who had come to a village in this state and engaged
a room but left the same day without occupying the room,
who said he came here because the divorce laws of this state
were liberal, did not acquire a residence here for the pur
pose of maintaining an action for divorce under our statute,
although he testified that he came to this state with the
fixed intention of making his permanent home here. This
decision is to be taken as ruled by the facts of the case and
not as a departure from the principle stated, as is clearly
indicated by the court in quoting with approval a definition
of "legal residence" embracing the statement of that prin
ciple. It is a fair statement of the effect of this case to
say that in order to constitute a year's residence n this
state there must be the actual taking up of a habitation with
the intent to make such habitation the home and residence
from that time, and that such fact of habitation and such
intention must continue for the prescribed period. That
while a temporary absence from the place of habitation, the
intent continuing, will not affect the residence, the habita
tion must have been in fact actually and in good faith
acquired or taken up by actually living in the place at the
beginning of the period and during some substantial portion
of it, and not a mere colorable pretense.
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You ask the following specific question:

"Are persons who come to Wisconsin to attend school or
to enter a temporary employment, but who expect to return
to their state at the completion oi their work, entitled to be
called citizens of the state of Wisconsin within the meaning
of the above subsection after they have resided in Wiscon
sin for one year or a longer period?"

On the principle above stated this question must be
answered in the negative, and for the reason that there
never has been in the case of such person that element of
intent necessary to constitute such person a resident of this
state, and hence such person never became a citizen of this
state within the meaning of sec. 990-10.

You also ask the following specific questiorl:

"Are persons coming into the state who declare their in
tention of taking up their legal residence in Wisconsin
entitled t9 be called citizens of the state of Wisconsin wiihin
the meaning of the above sut section after they have resided
in Wisconsin one week or one month?"

This question, upon the foregoing statement .of the law,
must also be answered in the negative. While persons
coming into this state, and taking up a habitation or place
of abode,here with the intention of ihaking the same their
permanent home become residents here and could probably
claim to be citizens of this state under the Fourteenth
Amendment to the federal constitution, and for the purpose
of protecting their constitutional rights as such, they
would not be citizens of this state within the meaning of that
term as intended by the legislature in enacting the Civil
Service Law, my reasons for so construing that statute
being indicated above.

Building and Loan Associations—Uniform stock transfer
act does not apply to building and loan associations.

April 7, 1915.
Hon. a. E. Kuolt,

Commissioner of Banking.
I have yours of the 24th ult. requesting an opinion as

to the effect of sees. 1751/7-1 and 1751n-14, created by ch.
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458, L,aws of 1913, said chapter being known as the Uniform
Stock Transfer Act, upon ch. 93, Statutes of 1913, relating
to Mutual Loan and Building Associations, and particularly
sec. 2013 and sec. 2014-11 thereof.

Sec. 1751n-l reads as follows:

"1. Title to a certificate and to the shares represented
thereby can be transferred only:
"(1) By delivery of the certificate indorsed either in

blank or to a specified person by the person appearing by the
certificate to be the owner of the shares represented thereby;
or

"(2) By delivery of the certificate and a separate docu
ment containing a written assignment of the certificate or a
power of attorney to sell, assign, or transfer the same or the
shares represented thereby, signed by the person appearing
by the certificate to be the owner of the shares represented
thereby. Such assignment or power of attorney may be
either in blank or to a specified person.
"2. The provisions of this section shall be applicable

although the charter or articles of incorporation or code of
regulations or by-laws of the corporation issuing the certi
ficate and the certificate itself provide that the shares repre
sented thereby shall be transferable only on the books of the
corporation or shall be registered by a registrar or transferred
by a transfer agenL"

Sec. 1751n-14 reads as follows:

"There shall be no lien in favor of a corporation upon.the.
shares represented by a certificate issued by such corpora
tion and there shall be no restriction upon the transfer of
shares so represented by virtue of any by-laws of such cor
poration, or otherwise, unless the right of the eorporation
to such lien or the restriction is stated upon the certificate."

Sec. 2013 reads as follows:

"Whenever any shares are withdrawn, forfeited, retired or
surrendered, the certificate or certificates therefor shall be
surrendered and cancelled, and such shares shall thereupon
become the property of the association, and in lieu of the
same new shares may be issued. In case of partial with
drawal of stock, the certificate representing the same shall
be cancelled and a new certificate issued for the amount of
stock remaining in force, or the withdrawal may be indorsed
on the certificate and indorsed by the member withdrawing
the same on the stub of the certificate book. Unpaid



282 Opinions of the Attorney-General

installments and other charges upon shares shall be a lien
thereon, enforceable as in the by-laws prescribed. Payments
of dues or interest may be made in advance, but no discount
shall be allowed therefor and no dividends shall be credited
therefor exceeding six per cent per annum, nor for pay
ments exceeding in amount the regular payments for 6ne
year."

Sec. 2014-11 reads in part as follows:

"The by-laws of each local association must specify:
The manner in which persons may become and cease to be
members; the number of shares a member maj^ own; the
terms on which certificates for shares are to be issued, the
form thereof and the fees therefor; the manner and condi
tion of transfer of shares and fees therefor;" etc.

You desire an opinion on the following questions:
1. Do the provisions of sec. 1751n-l apply to and govern

certificates of stock in local building and loan associations?
2. Do the provisions of sec. 1751/7-14 apply to and govern

certificates of stock in local building and loan associations—
(a) With reference to the lien in favor of a corporation

upon its shares?
(b) With reference to restrictions upon the transfer of

shares?

3. Is it required that the by-laws of building and loan
associations, in specifying the manner and condition of
transfer of shares, shall specify the manner of transfer as
provided for in sec. 1751/7-1?
4. For example, is it required that the fees charged for

the transfer of shares of stock be stated on the certificate?
5. Does sec. 1751n-14 mean that such right to a lien,

or the restrictions, must be stated on the face of the certifi
cate, or may it be on the back of the certificate?

Sees. 1751/7-1 and 1751n-14 are all parts of ch. 85, Stats.,
relating to corporations in general, and were created by
ch. 458, Laws of 1913.

Sees. 2013 and 2014-11 are all parts of ch. 93, relating
to mutual loan and building associations, and were re-
enacted by ch. 732, Laws of 1913.
Ch. 458, Laws of 1913, amends ch. 85, stats., relating

to corporations, and was approved June 7, 1913; ch. 732,
Laws of 1913, amends and revises ch. 93, stats., relating
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to mutual loan and building associations, and was approved
August 1, 1913.
Ch. 732, relating to mutual loan and building associations,

being the later act, and applying to a particular class of
corporations, must be held to create an exception to the
provision of ch. 458, Laws of 1913, relating to corporations,
the same being the earlier act and applying to corporations
generally.

Sec. 4972 (14), relating to construction of statutes, reads
as follows:

"If the provisions of different chapters of these statutes
conflict with or contravene each other the provisions of each
chapter shall prevail as to all matters and questions growing
out of the subject matter of such chapter."

It is clear to me that the provisions of ch. 732, Laws of
1913, must prevail as to all matters and questions growing
out of the subject matter of that chapter.

It is, therefore, my opinion that your inquiries numbered
1, 2, 3 and 4 should be answered in the negative, and it is
unnecessary, in view of what has been said, to make any
answer to inquiry No. 5.

Public Officers—Contracts—Board of agriculture may not
insert clause in contract requiring contractor to pay a
certain scale of wages.

April 8, 1915.
O. E. Remey,

Secretary,
Wisconsin State Board of Agriculture.

In your communication of the 6th inst., you have sub
mitted the following:

"In drawing specifications for buildings on the state fair
grounds, will the Wisconsin state board of agriculture have
authority to carry out, a clause specifying that the successful
'contractor shall pay the prevailing scale of wages as deter-
miped by the Building Trades Council of Milwaukee?"

In the consideration of this question, it must be borne
in mind that the Wisconsin state board of agriculture
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has not the same powers to contract in erecting buildings
on the State Fair grounds that a private person has in
erecting buildings on his private property.
The Wisconsin State Board of Agriculture is a depart

ment of the state, and, therefore, an arm of the state gov
ernment, and has only such powers as are either expressly
or by necessary implication conferred upon it by the stat
utes. I find no provision in the statutes expressly author
izing said board to make a specification in its building
contract requiring the payment of the prevailing scale of
wages as determined by any building trades council or
any labor union. The general provision authorizing it
to erect buildings gives such board the power to make
all necessary contracts to carry out the powers conferred
on said board. A provision such as you state might have
the effect of increasing the cost of such building and I do
not see that it is necessary in any way to have it a part
of such contracts.

If it were held that such a provision could be included
in the contract, then a provision requiring the payment
of a certain price for lumber in said building would also
be lawful, for it depends upon the same principle of law,
and likewise any provision requiring the payment of a
certain price for any niaterial in the building would be
equally lawful.
Such provisions would have no other effect than to grant

favoritisms to some labor organization or business firm,
and is absolutely unnecessary for the purpose of effectually
carrying out the powers conferred upon the board.

I am of the opinion that a provision in the contract
of the Wisconsin state board of agriculture, for the erection
of buildings on the state fair grounds, requiring the suc
cessful contractor to pay the prevailing scale of wages as
determined by the Building Trades Council of Milwaukee,
would be of very doubtful validity, to say the least, and
that no such provision should be made a part of such con
tract.

Elections—Residence—Residence necessary to acquire the
right to vote.
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April 9, 1915.
L. Olson Ellis,

District Attorney,
Black River Falls, Wis.

I have your communication of the 8th inst. in which you
refer to the recent village election in the village of Melrose
in your county and say:

"In the village of Melrose, this county, there was a heated
contest at this last election on the question of water works,
in that it was voted by a majority of one to bond the village
for $10,000 for that purpose.
"One of the voters at that election is a person who has

entered into a contract with the farmers of three townships
outside of' this village to test their cows once a. month for
each farmer. He eats and sleeps the greatest portion of the
time with the farmers in the townships above mentioned
and last fall he voted in one of the" towns mentioned in said
contract and this spring he voted in the village of Melrose
where he stops occasionally at a hotel therein. He came to
this hotel some time last summer and has a trunk at the
hotel, but no regular room therein. He comes to the hotel
occasionally to change his clothes, eats there and sleeps there
while he is in said village of Melrose."

You ask to be inforined as to whether upon the facts
above stated the person referred to is a legal voter in the
village of Melrose.

It is impossible to definitely determine this question
upon your statement of facts, a great deal depending upon
the intention of the person referred to at the time he took
up his residence in the village of Melrose. In order to
constitute citizenship two things must concur. There must
have been residence for the required length of time coupled
with an intention on the part of the resident to make the
place of his residence his permanent place of abode-. Dura
tion of residence is not controlling. A person may be a
resident of the state of Wisconsin lor any number of years
and yet not gain citizenship. Unless there has been a
persistent and abiding intention on his part of making the
place wherein he resides his permanent place of abode for
the required length of lime, his physical presence in such
place does not operate to constitute him a citizen thereof.
This was decided by our supreme court in the case of State
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ex rel. Small v. Bosacki. 154 Wis. 475. In that case

employees of a lumber camp had been in a certain town for
upwards of six months prior to the town meeting held
therein. The court held that, notwithstanding this period
of residence on their part, they were not entitled to vote
at such town meeting because they were not present in said
town with the intention of making it their permanent place
of residence.

In sec. 69, Stats., it is provided:

"That place shall be considered and held to be the resi
dence of a person in which his habitation is fixed, without
any present intention of removing therefrom, and to which,
whenever he is absent, he has the intention of returning'

That section also provides:

"A person shall not be considered to have gained a resi
dence in any town, ward or village of this state into which he
shall have come for temporary purposes merely."

The question to be determined, therefore, is whether
the person to whom you refer went to the village of Melrose
with the intention of taking up his permanent abode in
that village. If he went to that village with such intention,
the fact that he has been absent therefrom a great many
days during such residence is without significance, if his
work was of such a nature as to necessarily take him out
side the village for considerable periods of time.

If, on the other hand, notwithstanding the fact that he
has been living in Melrose for a number of months, he has
not been there with, the persistent and abiding purpose of
making Melrose his fixed habitation, then he has not gained
a residence in that village.

It is a question of fact rather than of law and in the
trial of such issue probably a great deal of evidence could
be introduced having a bearing upon his intention. Of
course, you understand that his simple declaration will
not be decisive of the question. It is to be expected that
he will so declare his intention, but that may be refuted by
any number of circumstances going to show a contrary in-
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tention on his part. One of the things that would be very
material is the question of what took him to Melrose in the
first place and what keeps him there and how long it is
likely to keep him there. You say he went there because
he had some contracts with farmers to test their cattle once

a month. The length of time covered by these contracts
would be material to the question. The business vocation
or calling of the person would be material to the question.
His previous declarations are also material to the question.

In this connection I note your statement that at a civil
service examination at La Grosse last fall he made an

affidavit that he was then a resident of the state of Indiana.
Notwithstanding the fact that he was in Wisconsin for two
years, such might be the fact. His absence from Indiana
may be entirely temporary and it may be that he never
intended to abandon his citizenship in Indiana nor to take
up his residence in this state.

It seems unnecessary for me to attempt to refer to the
many facts and circumstances that would be admissible in
evidence to show his intention. Anything that has a
bearing upon his intention in this respect would be admis
sible in evidence. I think I can add very little to what
has already been stated that will be helpful to you. It
seems to me from your statement of facts that his right to
vote in the village of Melrose is sufficiently doubtful to
justify anyone having an interest therein to challenge the
validity of the election, carried, as it was, by a single vote.

Constitutional Law—State Life Fund—State Treasurer—
State Life- Fund Law constitutional.

State treasurer liable for moneys paid under unconstitu
tional law. Not liable for mistakes of auditor.

April 10, 1915.
Hon. Henry Johnson,

State Treasurer.

I have your letter of the 6th inst., in which you state:

"The state has, in recent years, engaged in several new
activities which I wish to present to you for your considera-
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tion, believing that they are matters for the court to pass
upon at this time.
"I am now referring to the state life insurance fund. We

have had our first loss in Dr. Keenan's death. The claim
against this fund is 11,000.00 according to his policy, and it
may be a question whether it should be paid pro rata to the
funds now in the hands of the state treasurer or according
to the amount that has been paid in on his policy. I do not
believe that a warrant should be issued by the secretary of
state to the state treasurer until this matter has been
determined by the higher court."

The only specific question, you suggest in your letter
is one as to the construction of the State Life Fund Law,
sec. 1989/n, Stats. You have, however, indicated to me
in conversation that you desire to have an action instituted
in order that the constitutionality of the law may be chal
lenged. This reply will therefore be extended to embrace
both the question of construction, which you raise in your
letter, and the question of the validity of the law which
you have raised in you^ conversation with me.

The State Life Fund Law is all embraced in one section
(1989/7?) of the statutes subdivided into eighteen subsections.

Subsec. 1 establishes the "life fund" to be administered
by the state "without liability on the part of the state,
beyond the,amount of the fund, for the purpose of granting
life insurance and annuities to persons who * * * arg
within the state or residents thereof."

Subsec. 2 provides that the treasurer shall be custodian
of the fund and that the commissioner of insurance shall have
supervision of other matters in relation thereto .and that
the treasurer, commissioner of insurance and attorney-
general shall constitute a board for the investment thereof.

Subsec. 3 requires the commissioner of insurance to
provide forms and data for carrying out the provisions of
the act.

Subsec. 4 provides that "premiums for life insurance in
the life fund" shall be based upon the American experience
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table of mortality with additions for extra hazards, with
interest at three per cent, with two dollars per year per
thousand dollars of insurance for expenses, etc.

Subsec. 5 prescribes the basis of premiums for annuities,
including "additions for expenses and contingencies."

Subsec. 6 provides for distribution of rate schedules and
policy forms and imposes upon state factory inspectors and
the clerk and treasurer of every county, town, city and
village, and every state bank, the duty to fill out and trans
mit applications for insurance. '

Subsec. 7 provides for the transmission of applications to
the commissioner of insurance, medical examination of
applicants, etc.

Subsec. 8 provides for the manner and means of paying
premiums.

Subsec. 9 provides for the accumulation of a surplus out
of the premium receipts and interest receipts therefrom.

Subsecs. 10 and 11 provide for policy loans and cash
surrender values analogous to such features as provided by
private insurance companies.

Subsec. 12 provides that losses and other payments shall
be audited by the secretary of state after adjustment by
the life fund board "and be paid by the treasurer out of the
life fund."

Subsec. 13 provides for payment "out of the expense
element of the life fund" of the compensation of any clerks
and assistants employed by the commissioner to administer
the fund, the fees of medical examiners and expenses of
adjustment of any loss or of any legal action, and that any
compensation chargeable to this fund which is due any
salaried employe of the state shall be paid into the general
fund of the state. This subsection also provides for fees
for forwarding applications for insurance and collecting
premiums to be paid out of the life fund.
A.G.—10
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Subsec. 14 limits the amount for which insurance may
be issued upon a single risk to $1,000 until the number
of insurants in the fund exceeds one thousand, to $2,000
until the number exceeds three thousand, and to $3,000
at gny time.

Subsec.. 15 limits the amount of annuities, and subsec.
16 provides for combination insurance and annuity policies.

Subsec. 17 provides that the accounts of the life fund
shall be kept by the commissioner of insurance and audited
as the accounts of other state officers are audited, and
provides for valuations of policies and annual reports.

Subsec. 18 empowers the commissioner of insurance to
make reasonable rules and regulations.

The statute, regarded as a whole, plainly contemplates
a scheme of life insurance to be administered by the state
with life insurance features in all essential respects strictly
analogous to that of life insurance business as conducted ■
by life insurance companies authorized to do business
in this state. It uses terms commonly used in life insur
ance contracts and in the statutes of this state relating
to the subject of life insurance. It is more clearly a statute
providing for an insurance enterprise than the statute
providing for the state fire insurance fund, sees-. 1978a,
19786, 1978c, and 1978d, Stats., which has been held by
the supreme court to be such and to be construed and
given effect accordingly. Board of Regents v. Ekern, 150
N. W. 506.

As to what should be paid upon, a policy of insurance
in the state life fund which has matured by the death of
the insurant, the statute, as far as the question is one as
to its meaning, scarcely leaves any room for construction.
The statute provides for life insurance and the issuance of
life insurance policies. It limits the amount of insurance
to be issued upon a single risk to $1,000, $2,000 and $3,000
under named conditions. It expressly provides for policy
loans, cash surrender values and other features common to
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all old line life insurance as recognized in our statutes
relating thereto. It clearly contemplates, in accordance
with common life insurance practice well known to every
person of ordinary business knowledge and experience, that
the amount of insurance liability of the fund under a valid
policy and the amount of the loss payable in the event of
the death of the insured while the policy is in force is the
amount of insurance carried as written into the face of the
policy and upon which the premiums have been determined
and paid as provided in the law.

Such was the construction by the supreme court of
the State Fire Insurance Fund Law. That law was per
haps not so plain and explicit as it might have been. This
one leaves no room for intelligent difference of opinion
as to its meaning in this regard. The only qualification
to this is that no more is payable on any policy than can
be paid out of the fund. The purpose of this limitation
is simply to make it clear that there shall be no liability
against the state or payment out of funds of the state on
account of a loss.

But this limitation warrants no suggestion that the
law may contemplate a payment pro rata or a payment
based in any manner upon the number or amount of prem
iums which have been paid. The amount to be paid on a
matured policy is the face of the policy up to the full amount
in the fund. For this purpose all assets of the fund are,
of course, to be considered as in the fund—not merely
whatever cash may happen to be on hand to its credit.
If the state life fund board has invested the fund so that
there is not enough cash on hand to meet accrued losses,
it is its duty to promptly convert into cash such amount
of the securities belonging to the fund as may be needed
to meet and pay such losses.

Passing now to the question of the constitutionality
of the law, which as I understand is your chief concern,
I have sought in vain for any express constitutional provi
sion or any court decision which is to the effect that the
state is without power and authority to enact and administer
an act of this character. No serious question of invalidity
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suggests itself upon the face.of the law. To be sure the
statute imposes some added duties upon the treasurer, the
commissibner of insurance, secretary of state, and the
attorney general, and also some insignificant duties upon
factory inspectors and certain local public officers. The
insurance commissioner is a statutory officer and it is
clearly competent for the legislature to impose duties upon
him. So also are the factory inspectors. The same is
true of the clerks and treasurers of municipalities. More
over, as to the duties imposed upon these latter officers,
the statute prescribes compensation, presumably reasonable
to be paid out of the life fund. The treasurer and attorney
general are constitutional officers, but as to them the con
stitution provides, art. VI, sec. 3, that these duties "shall
be prescribed by law," clearly conferring power upon the
legislature in that regard. As to the secretary of state, it
also provides, art. VI, sec. 2, that in addition to his con
stitutional duties, he "shalL perform such other duties as
shall be assigned him by law."

With regard to the duty imposed upon state banks to
fill out and transmit applications for insurance in the life
fund, there may be a question whether this provision could
be enacted without complying with the constitutional re
quirement as to the enactment of banking legislation. It
is unnecessary here to consider whether that requirement
applies or inquire whether it was complied with, for that
provision is plainly a separable part of the law and, even
though it were not validly enacted, its invalidity would
not affect the balance of the statute.

The §tate constitution contains a general declaration of
equality, art. I, sec. 1, which is given effect by our court as
prohibiting special or unequal legislation equivalent to the
Fourteenth Amendment to the federal constitution. Nun-

nemacher v. State, 129 Wis. 190, 222-3.

Sec. 31, art. IV, Const., also prohibits special legislation
in certain cases. But this is plainly a general, not a special
law. State v. C. M. & St. P. Ry. Co., 152 Wis. 341, 347-8.

The law is not a taxing law and therefore does not invoke
the operation of any constitutional limitations upon the
exercise of the taxing power.
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The statute industriously provides that the life fund
is established and administered "without liability on the
part of the state;" that policies of insurance therein shall
recite "tl;iat the same shall be payable out of the life fund
without further liability on the part of the state;" that
losses and annuities shall be paid "out of the life funds,"
and that the various expenses of administration, the pay
ment of which is authorized by the statute, shall be paid
"out of the life fund" or "out of the expense element of the
life fund." In the face of these provisions of the law there
can be no question of its validity under those sections of
art. VIII, Const., prohibiting loans of the public credit or
the incurring of state indebtedness.

The constitution provides, art. VIII, sec. 2, "No money
shall be paid out of the treasury except in pursuance of an
appropriation by law." The moneys of the state life fund
are moneys in the treasury to the extent, at least, that
the life fund statute makes the state treasurer "ex-officio

treasurer and custodian" thereof. The duties of the treas

urer with respect thereto are doubtless at least those of a
trustee and any default on his part as such would be a
breach of his official bond. State ex ret. Sheldon v. Dahl,
150 Wis. 73.

Assuming, without expressing any opinion thereon, that
the moneys of said fund are moneys in the treasury and
subject to the above quoted constitutional provision, they
cannot be paid out without an express appropriation. Bell
V. Harshaw, 76 Wis. 230; 36 Cyc. 892-3, and cases cited.

It will be observed that the Life Fund Law expressly
provideSj as to all expenses which it expressly authorizes
to be incurred, that they shall be approved by the life
fund board, audited by the secretary^ of state and "be paid
by the treasurer out of the life fund," or in other express
words substantially to that effect. These provisions are
clearly sufficient to constitute an express appropriation by
law. See opinion of the attorney general, July 18, 1913,
to E. M. Griffith, state forester, and authorities therein
cited.

The foregoing disposes, I believe, of every constitutional
question that may be raised affecting the validity of this
law under any provision of the constitution. At least no
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other such question occurs to me. Neither yourself nor
anyone else, to my knowledge, has been able to seriously
suggest any specific question under any constitutional
limitation which casts doubt upon the validity of this
statute. Under these circumstances and were it not that

the question raised affects the payment of money in the
treasury, or, at least, in the custody of the treasurer, your
inquiry would come within the rule often stated by the
courts and in the opinions of this department, and you
would be advised simply that it is .your duty to assume
the law valid unless and until some serious specific question
as to its validity is suggested. Opinions of Attorney
General, 1912, p. 139.

•  There is a limitation upon the power of the legislature
to appropriate money which is not expressed in the con
stitution, but which the courts have implied upon the
presumption that public funds in the treasury are raised
by taxation. As taxation is a taking of private property
for public use and is justified only by the fact that the
use is public, the courts have established a rule generally
that public funds cannot be used and cannot validly be
appropriated except for purposes of a public character.
State ex ret. New Richmond v. Davidson, 114 Wis. 563, 573;
State ex rel. Cons. Stone Co. v. Ilouser, 125 Wis. 256, 261-2.

Of course, this principle has and could have no applica
tion to disbursements directed by law to be made only
from a fund, which is not a public fund, which is in no event
raised or contributed toby taxation, and which is in the
state treasury solely for safe keeping and administration.
Even if the life fund were not for a public purpose, neither
this implied limitation upon legislative power to make appro
priations, nor any express constitutional limitation would
bar legislation providing for and authorizing the adminis
tration of such a fund by the state, the law expressly pro
viding against any liability on the part of the stale beyond
the fund itself.

Save and except as some part thereof has been surrendered
to the federal government in the federal constitution, the
sovereignty of the state is complete and its powers of gov
ernment are those of absolute and complete sovereignty.
Unless limited expressly or by clear implication by the slate
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constitution, the powers of the legislature are the full legis
lative powers of the state. Legislative power, in the ab
sence of constitutional limitations, is not necessarily con
fined to subjects that are public and governmental in char
acter. Many of our laws within the unquestioned power
of the state define, promote or protect merely private
interests or rights. Prior to the amendment of 1871, sec.
31, art. IV, Const., the legislature had power to and did
pass private laws changing the names of individuals, author
izing the sale of property of minors and granting corporate
powers and privileges to private persons. So it would
seem within the power of the legislature to provide by law
for administration by the state, without liability or expense
to the state, of a life insurance fund for the private benefit
of such of its residents as desire to insure therein.
A careful scrutiny of the Life Fund Law shows that

there is no expense which it expressly authorizes to be
incurred which it does not also provide shall be paid out
of the life fund. The first subsection of the statute pro-
vjde<5 that the life fund is thereby established and "to be
duministered by the state without liability on the part of
the state." This and nothing more would fairly clearly
exempt the state from any liability for any expenses in
curred in the administration of the fund and the statute.

The statute, howeyer, expressly authorized certain specified
expenses to be incurred, as fees of medical examiners, com
pensation of assistants employed by the commissioner of
insurance, fees for transmitting applications for insurance
and for receiving and transmitting premiums, etc., and
expressb^ nrovides for the payment of these items of expense
out of tbc life fund. By familiar principles of statutory
construction, it might be held that the express enumeration
of these items of expense as chargeable to the life fund
excluded-authority to pay any other items of expense, if
any there ;>e, incurred in or on account of its administra
tion out OA tjie life fund. You do not suggest this question
or state that there are any such other items of expense.

It is, however, conceivable and indeed likely that there
may be soiij« small incidental expense incident to the ad-
ministratiox> v»f this law not therein expressly provided for,
and made vnargf ̂ ble to the life fund. Impliedly, at least.
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the commissioner of insurance is required to incur some ex
pense for printing forms for applications, schedules of rates
and policies and to use some stationery and postage in the
administration of this law. These expenses are chargeable
either to the life fund or to the general appropriation of the
commissioner of insurance, sec. 172-14, Stats., "to carry
into effect the powers, duties and functions provided by law
for the said commissioner."

If these expense items are chargeable to an appropriation
out of the general fund of the state, they^must be for a public
purpose, or the law, as far as it purports to authorize them,
isdnvalid. There is, however, a paramount rule of construc
tion that a law' will be construed, where open to construc
tion, so as to hold it valid. If necessary, therefore, in order
to sustain the law, the court would doubtless hold that these
expenses, if any are incurred, are payable out of the life fund
and not a charge against the general fund appropriation.
But I am of the opinion that no such construction is nec

essary, for I am satisfied that the administration of the life
fund is a public purpose, in behalf of which the legislature
may validly make a reasonable appropriation, certainly an
appropriation of the small amount required for such inciden
tal items as printing, postage and stationery to be used by
a state officer in the course of the administration of the law.
There is a plain distinction as between appropriation of state
funds for such incidental expenses incurred by a state officer
in administering a general statute of the state and an appro
priation to pay a private debt as in the Case of State ex rel
Cons. Stone Co. v. Houser, supra, or an appropriation to pay
for medical treatment furnished to an individual not a
pauper, as in Wis. Keeley Inst. Co. v. Milwaukee County, 95
Wis. 153. If the Life Fund Law provided for the payment
of policy claims out of the state treasury, it would be con
demned under the principle of those cases, but it dees not.
It is manifest that the general purpose of such a law to

encourage life insurance and to make provision for cheap and
safe mutual insurance available to all the people of the
state and thereby to reduce pauperism and dependency is a
purpose in which the public is interested and which is pro-
motive of the public welfare. Expense incurred in the
general administration of such a scheme might be for a public
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purpose, though the payment of a loss on an insurance policy
would not be. The power of the state to do things upon
considerations of public welfare and to expend money raised
by taxation therefor is called the police power. •

It is suggested in the recent opinion of the supreme
court in the Forestry Case, 151 N. W. 331, that there should
be a reasonable relation between the public purpose and the
amount of expenditure—"that there might be such excessive
use of public money as to transcend the broadest reasonable
scope of the police power, both as to legitimateness of pur
pose and appropriateness of means." The expenditure of
public funds here considered is certainly valid within this
limitation if there be any substantial public purpose sub
served by it.

That a law or activity of the state be for a public purpose
it is not necessary that the general public be the immediate
and sole beneficiary thereof. The public benefit may be
indirect, but the purpose be none the less public. Our
whole system of education at public expense is regarded as a
public purpose, although the immediate and principal benefit
is conferred upon individuals. For many years the legisla
ture of this state has made substantial appropriations to
private and voluntary associations on the theory that their
activities would promote development in certain lines of
agriculture and industry and the public welfare be thereby
indirectly served. See. present statutes, sees. 172-85,
172-88,172-98,172-99,172-101,172-102,172-103,172-114,

172-118, 172-125, 172-126.

The state has unquestioned power to legislate for the
creation of private corporations, to define their powers and
regulate them and to expend public funds in the administra
tion of such laws. The underlying theory of this power is
that, while these corporations are formed for the primary
advantage and benefit of the incorporators, they facilitate
and promote trade and industry and so advance the general
welfare. The state laws authorize five or more persons, to
incorporate to build and operate a railroad. The purpose
inducing persons to avail themselves of this privilege is
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private profit, yet such a law lis public and for a public
purpose because of the ultimate pubic use of the railroad.
Because of that use, the incorporators are granted the
sovereign power of eminent domain, their rates and services
may be regulated by tbe state, and the power of taxation may
be exercised in their behalf. Olcott v. Supervisors, 16 Wall.
678.

Banks and trust companies are commonly, regarded as
private institutions conducted for private profit. They
serve the' people almost wholly in their private business
dealings and as places of safe deposit of private moneys and
securities. Yet these private transactions in the aggregate
constitute the bulk of the trade and commerce of the country.
Thus, not merely the honesty, but the business solvency of
such institutions become matters affecting the public welfare
and within the police power of the state to secure by all
appropriate means. Hence, the legislature has power to
enact laws for their supervision and appropriate public
money to carry those laws into effect. Recently the United
States supreme court has held that these indirect public
benefits and the public interest in the solvency of banking
institutions in the state, was sufficient consideration to
sustain a state law imposing a tax upon all banks within
the jurisdiction of the state to support a fund administered
by the state to guarantee the payment of depositors in any
bank becoming insolvent. Noble State Bank v. Haskell, 219
U. S. 104.

If the establishment and administration of a fund to in
sure depositors against losses through bank failures is a public
enterprise and a legitimate undertaking for state activity,
no reason is apparent why the establishment and adminis
tration of a fund to insure widows and orphans or others
against loss by death of those upon whom they are dependent
is not. Certainly if banks and trust companies are a legiti
mate concern of the state government for the promotion of
thrift and the protection of savings among the people, life
insurance is more so. Indeed, that the promotion of the
business of life insurance and the safeguarding of the sol
vency of life insurance companies and the security of life
insurance contracts are legitimate objects of state legisla
tion is and long has been assumed and conceded. Not only
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has this state for many years spent large sums of money
annually to administer laws for these purposes, but it has
also extended to life insurance organizations encourage
ment and assistance by exempting them and their property
in this state wholly or partly from taxation.

The supreme court of the United States in a late decision
held that the business of fire insurance, because of its in
direct relation to the public welfare, is so far affected with
a public interest that fire insurance rates may be fixed and
regulated by the legislature of the state. German Alliance
Ins. Co. V. Kansas, 233 U. S. 389.

It is believed that more and equally forceful reasons can
be suggested to sustain similar legislation as to life insurance .
rates. Indeed, the power of the legislature in that regard is
already in a measure exercised and accepted in laws limiting
life insurance premiums and prohibiting discriminations and
rebating of premiums by life insurance companies. Sees.
1950/71 to 1955o. Certainly, if the legislature possesses the-
power to regulate life insurance rates, the establishment of
a state life fund is one means and, it would seem, a very well
adapted means of subserving that purpose.
There are many examples of pension funds administered

by state and local governments. Generally, at least, these
funds are for the benefit of persons engaging in some public
service, such as soldiers, firemen, policemen, teachers and the
like, arid may be sustained upon considerations of the pub
lic service without reference to the question here presented.
Recently, however, a number of states have enacted work
men's compensation acts providing for the establishment of
compensation insurance funds and the administration of
such funds by the state at state expense. Washington, ch.
74, Laws 1911, p. 345; Ohio, 102 Ohio Laws, p 524; Ken
tucky, ch. 73, Laws 1914; Maryland, ch. 837, Laws 1912;
Michigan, Act of Sept. 1, 1912; Montana, ch. 67, Laws 1909;
Nevada, ch. Ill, Laws 1913; West Virginia, Act of Feb. 21,
1913.

The federal government has for years provided for the
collection and administration of a similar fund for disabled
seamen. United States R. S., sees. 4585, 4803.

All of these funds, are strictly analogous to the life fund
under sec. 1989/n. Limited to particular classes, they are
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neither more nor less than life, health or accident insurance
funds established by law and administered by the govern
ment. The federal law and several of the state laws cited
are compulsory. Others are, elective only, as is the state life
fund here, and are less open to constitutional objection.
The constitutionality of some of these laws has been

challenged. In Washington and Ohio they have b'een fully
sustained. State ex ret. v. Clausen, 65 Wash. 156; Yaple v.
Creamer, 97 N. E. 602.
In Montana and Kentucky these acts have been held

invalid' because of certain features, but approved as to
others. Cunningham v. Northwestern Impr. Co., 44 Mont.
180; Kg. State Journal Co. v. Workmen's Comp. Board, 170
S. W. 1166.

The Michigan and West Virginia acts have been before
the courts in compensation cases, but not challenged as to
their constitutionality.

These statutes are in the main similar to the Workmen's
Compensation Act of this state, sustained by our supreme
court in Borgnis v. Falk Co., 147 Wis. 327, but provide,
which our statute does not, for the establishment of a fund,
the purpose of which is to insure payment of the compensa
tion provided for in the statutes in the event of the death
or injury of employes.

The fund is collected from the employers substantially
as they would otherwise be compelled, as in this state, to pay
insurance premiums for employer's liability insurance. But
the fund is administered by the state at state expense, the
state becoming to that extent an employer's liability insurer.
These funds are, therefore, state life and accident insurance
funds. The significant thing in this connection is that in
none of these cases and under none of these laws has the
authority of the state merely to establish and administer
such a fund been challenged upon constitutional grounds.
In none of these cases; apparently, has it occurred to any
one that the exercise of such power presented a constitu
tional question.

In view of the foregoing, I am of the opinion that there is
no such apparent question affecting the validity of the state
life fund law as would warrant the institution of legal pro
ceedings to challenge its validity in the courts. I feel.
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therefore, that it is my duty to continue to assume the
validity of the law and perform the duties which it imposes
upon my office, and to advise you to do likewise as to the
duties which it imposes on your office. I am, therefore,
constrained to decline to become a party to any arrange
ment having for its purpose the attacking of this law in the
courts.

In your letter you also submit the following question:

"When the secretary of state audits and issues a warrant
upon the state treasurer for funds, does the state treasurer
and his bondsmen become responsible in any way by paying
such warrants, although they may not have been audited
according to law, or under an act which may later be declared
unconstitutional?"

As to the duty and liability of the treasurer with respect
to payment of a warrant under an unconstitutional law, your
question is answered in an opinion by the attorney general
to your predecessor in office. Opinions of Attorney-General,
1908, p. 107.
That opinion, the correctness of which I think is fully sus

tained. by the authorities therein cited and other decisions
of our supreme court, is to the effect that the state treasurer
is not bound by and not protected by the warrant of the
secretary of state issued under an invalid law; that it is the
duty of the treasurer to know the law under which he pays
a warrant and in that respect as much his duty as that of the
secretary of state to guard the public treasury.

It follows, therefore, that the treasurer is justified in refus
ing payment of a warrant whenever there is fair and sub
stantial reason to question the validity of the law under
which it is issued. This applies especially when the circum
stances are such that should the law prove invalid the treas
urer would be liable. It is, however, equally obvious that
the treasurer would not be justified in refusing payment of
warrants under every law until the validity thereof has been
expressly affirmed by the supreme court for his special
benefit.

Also, it is said in the opinion of the supreme court in
State ex ret. Crawford v. Hastings, 10 Wis. 525, 536, that it
was the duty of the treasurer to refuse payment of a warrant
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as for llie salary of a person "who was not known or recog
nized as an ofTicer of government, and did not act as such."

Other decisions of the supreme court bearing upon the
duties and liabilities of the slate treasurer are: State ex. rel.
Carpenter v. Hastings, 10 Wis. 518; State ex ret. Martin v.
Dogle, 38 Wis. 92; State v. Bactz, 44 Wis. 624; State v. Mills,
55 Wis. 229; State v. McFetridge, 84 Wis. 473; State v. Har-
shaw, 84 Wis. 532; State v. Guenther, 87 Wis. 673; State ex
rel. New Richmond v. Davidson, 114 Wis. 563; State ex rel.
Bashford v. Frear, 138 Wis. 536; State ex rel. Sheldon v. Dahl,
150 Wis. 73.

The effect of these decisions, in short, is that the treasurer
is bound to know the law and proper officers of the state and
their duties, but that the secretary of state is the auditor of
slate with exclusive constitutional authority to audil and
settle the proper amount of claims against the slate and draw
warrants showing the amount due, to whom due and the
law under which tlic same are payable. For mere errors or
irregularities on the part of the secretary the treasurer will
not be liable. A warrant of the secretary of state being
duty presented by a proper person for the payment of an
amount within the limits of a valid and subsisting appro
priation designated therein is therefore binding upon the
treasurer and it is his duty to pay the same arid he will be
protected in so doing.

It may be proper to add in this connection with reference
to the payment of a policy claim out of the life fund, that it
is not apparent how any liability can be enforced against the
treasurer or his bond in this instance, even though the law
were held unconstitutional. The measure of liability on a
bond is, of course, the damage sustained by its breach. The
state has no property in this fund and has the legal right to
its custody only by virtue of the Life Fund Law. The
slate could therefore hardly make out any case of damages
by virtue of the disbursement of this fund in the manner
expressly directed by the terms of that law. The real owners
of this fund and the persons beneficially interested therein
are, of course, the life fund policyholders. But their rights
and interests are, by their express agreement and consent,
defined and determined by their policies and the provisions
ol the Life Fund Law. They are, of course, piesumcd to
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knov*^ ivhether the law is valid. I see, therefore, no ground
upon which they could complain or maintain damage by vir
tue of a disbursement of this fund pursuaint to the directions
of this law, to which they, by becoming policyholders, have
so consented and agreed.

Statutes—Board of Control—Indigent, etc.—Mothers Pen
sion—Statute requiring board of control to report on
mothers pension investigation directory as to the time of the
report.

April 12, 1915.

Hon. John S. Donald,
Secretary of State.

In your communication of the 9th inst. you submit the
following statement of facts for my ofTicial opinion:

"Subsec. 11, sec. 573/, reads as follows: 'The board of
control shall make a general survey and investigation of the
question of aid to mothers and dependent children in this
state and shall report its findings and recommendations to
the next legislature not later than March 1, 1915.' In con
formity with the above section the board of control has been
conducting an investigation and has employed Miss Agnes
E. Wilson and Miss Ellen Cooney in the work. They have
presented to me for audit the enclosed accounts for expenses
incurred since the first of March. I have refused audit on
the grounds that the appropriation to cover this section did
not exist after March 1st. I would ask if in your opinion
my construction of this section is correct."

In arriving at your conclusion ydu evidently assumed that
the powers of the state board of control with reference to the
report referred to ej^pires on the 1st day of March, 1915,
because that is the day set by the statute upon which the
report shall be made to the legislature.

In this you are in error. It is a general rule of law that—

"Provisions regulating the duties of public officers and
specifying the time for their performance are in that regard
generally directory. Though a statute directs a thing to be
done at a particular time, it does not necessarily follow that
it may not be done afterwards. In other words, as the cases
universally hold, a statute specifying a time within which
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a public ofricer is to perform an official act regarding the
rights and duties of others is directory, unless the nature of
the act to be performed, or the phraseology of the statute, is
such that the designation of time must be considered as a
limitation of the power of the officer." Sutherland on
Statutory Construction, sec. 448.

See also: 36 Cyc. 1160; State ex ret. Cothren v. Leartf 9 Wis.
279; Milts v. Johnson, 17 Wis. 598; Burlingame v. Burlingame,
18 Wis. 285.

The rule is thus stated by Paine, J., in the Lean Case,
above cited: (p. 292)

-'We understand the doctrine concerning directory stat
utes to be this: That where there is no substantial reason
why the thing to be done might not as well be done after the
time prescribed as before—no presumption that by allowing
it to be so done, it may work an injury or wrong—nothing in
the act itself, or in other acts relating to the same subject
matter, indicating that the legislature did not intend that it
should rather be done, after the time prescribed, than not
to be done at all; there the courts assume that the intent was,
that if not done within the time prescribed, it might be done
afterwards."

I think there can be no question that the statutory pro
vision requiring the board of control to make its report to
the legislature not later than March 1, 1915, should be con
strued as directory, and, not having made the report on that
date, the public interests require that it be made thereafter.
I am informed by the board of control that the report has
not yet been filed with the legislature. Any expenses in
curred by them in the investigation of this subject between
the 1st day of March and the filing of their report should be
audited by you.

Criminal Law—Plea of guilty for the purpose of avoiding
prosecution no defense.

April 12, 1915.
C. M. Hilliard,

District Attorney,
Durand, Wisconsin.

I have your communication of the 9th inst., in which you
ask whether the supreme court has recently decided that in a
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case, for illustration, where A assaults B, and, fearing arrest
and prosecution, goes to a justice of his own selection, makes
complaint against himself and is fined for the said assault,
such proceedings are a defense to further arrest and prose
cution.

I do not know of any recent decision of our court upon this
question, but you will find the principle involved discussed
and settled in the case of McFarland v. State, 68 Wis. 400.
In that case the court approved of the principle of law
announced in the following language: (p. 403)

"If one procures himself to be prosecuted for an offense
which he has committed, thinking to get off with a slight
punishment and to bar any future prosecution carried on
in good faith, if the proceeding is really managed by him
self, either directly or through the agency of another,—he
is, while thus holding his fate in his own hands, in no jeop
ardy. The plaintiff state is no party in fact, but only such
in name. Tine judge is imposed upon, indeed, yet in point
of law adjudicates nothing. The judgment is therefore
a nullity, and is no bar to a real prosecution."

In this connection I also refer you to 12 Cyc. 262, and the
authorities there cited.

Elections—Challenged Ballots—Towns—Only challenged
ballots at town elections required to be preserved.

April 12, 1915.
A. J. O'Melia,

District Attorney,
Rhinelander, Wis.

In your communication of the 8th inst., you ask:

"Have the inspectors at a town election the authority to
destroy the ballots voted for town officers immediately after
the same have been canvassed and the result declared? If
not, what penalty, if any, attaches to such an act?"

I think your question should be, whether the law imposes
any duty upon town officers to preserve ballots cast for town
officers at such elections, as, in the absence of any statute,
there is no rule of law that I have been able to find requiring
A.G.—20
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ofTiccrs to preserve the ballots cast at such an election. The
object of preserving ballots so cast is to preserve the best
evidence as to what happened at the election, and even where
statutory provisions require the preservation of such ballots,
in order to preserve their admissibility in evidence, such
statutory provisions must be observed with the greatest care.
McCrary on Elections, sees. 471-480.

Unless there be some statute imposing this duty on town
officers, they are under no obligations to preserve ballots
cast at town elections.

■ A careful investigation of the statutes fails to disclose any
such provision, except with reference to ballots tendered by
persons whose right to vote may have been challenged at the
election. Sec. 801 relates to the challenging of voters at a
town election and provides, among other things:

"All provisions of law relating to the reception or rejection
of the vote of any person challenged and the duties of the
officers in regard thereto at a general election, and all pen
alties prescribed for any violation of law applicable to a
general election shall be applicable to town meetings to the
same extent."

Sec. 80, Stats., relating to the canvassing of ballots at the
general election, provides:

"If any of the ballots cast at any election * * * were
cast by any person who shall have been challenged, * * *
the inspectors shall make a statement in writing, in dupli
cate, certified to be correct and signed by them, of the con
tents of each of such ballots, attach such statement to the
statements of the canvass, and carefully seal up in an
envelope all such ballots, and deliver the same as herein
after provided."

These provisions make it the plain duty of the town ofllcers
to preserve the ballots cast at such election by persons whose
right to vote was challenged.

Sec. 4511A Stats., provides:

"Any public officer who shall wilfully fail or neglect to
perform any duty imposed upon him by the provisions of
title two of these slaliitcs relating to elections, or knowingly
make any false certificate in respect to such duty, or to any
matter which he may be required by law to certify to offi
cially, shall be punished by imprisonment in the county jail
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not exceeding nine months nor less than three months or by
fine of not more than five hundred dollars nor less than two
hundred dollars."

The answer to your question, therefore, is that the town
officers were required to preserve ballots cast by persons
whose right to vote was challenged in the manner prescribed
in sec. 80, and for their failure so to do they incurred the
penalty prescribed by sec. 45446.

Insurance—Taa;a/zon—Premiums for rdnsurance not in
cluded in assessments under fire marshal law.

AprillS, 1915.

Hon. George E. Beedle,
Deputy Commissioner of Insurance.

In your communication of the 8th inst., you state that
0. B. Ryon, General Counsel of the National Board of Fire
Underwriters, has.raised a question which you desire to sub
mit to this department for an official opinion.
The question is, whether subsec. 3, sec. 1219, authorizes

the deduction of reinsurance premiums, in addition to the
deductions mentioned in the opinions of former attorney
generals, from gross premiums under sec. 1946n.

Subsec. 3, sec. 1219, Stats., has been renumbered by the
legislature and is now subd. (3), sec. 51.31. It has been
passed by the legislature since the opinion of my predecessor
found in Opinions of Attorney General for 1908, page 479.

Said subd. (3) reads as follows:

"All license fees and taxes levied under any provision of
law against any company named in this section shall be uni
formly calculated on the amount of gross premiums received
for direct insurance less return premiums and cancellations
and returns from savings and gains -on direct insurance by
such company dur ng the preceding year in this state."

Subd. (1), sec. 51.31 contains the following:

"Direct insurance shall include all insurance other than
reinsurance."
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Subsec. 3, sec. 1946n, provides as follows:

"For the purpose of maintaining the department of the
state fire marshal and paying all the expenses incident
thereto, every fire insurance company doing business in the
state of Wisconsin, except town mutual insurance com
panies heretofore or hereafter organized under the provisions
of section 1927, shall pay to the commissioner of insurance
on or before the first day of February annually, in addition
to the taxes now required by law to be paid by such com
pany, three-eighths of one per cent on the gross premium and
assessment receipts of such companies on all business done
in Wisconsin in the year next preceding, as shown by their
annual statements under oath to the insurance department.
The commissioner of insurance shall pay over the moneys
thus collected to the state treasurer."

In subsec. 4, sec. 1946/?, the amount to be paid by such
company is expressly referred to as a "special tax". In
the former opinion, it was held that money paid for rein
surance should not be deducted from the gross premiums.
I believe the enactment of subd. (3), sec. 51.31, necessi

tates a different ruling, at this time. Said section is broad
enough to include the tax paid under subsec. 3, sec. 1946n,
for it provides,

"All license fees and taxes levied under any provision of
law against any company named in this section," etc.,

and the direct insurance referred to in said subdivision in
cludes all insurance, other than reinsurance, as said term is
defined in subd. (1) of the same section.
You are, therefore, advised that under the present law the

former ruling of this department must be modified to the
effect that reinsurance may also be deducted from the gross
premiums in tl^e special tax levy under subsec. 3, sec. 1946n.

Elections—Liquor License—Ballots—Ballots on license
question should be endorsed as required by-law, but failure
to do so does not invalidate the election.

There is no proceeding by which a local option election
may be reviewed in the courts.
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April 13, 1915.

Stanley G. Dunwiddie,

District Attorney^
Janesville, Wisconsin.

In your communication of the 10th inst. you state:

"At an election in a village in this county the queistion of
license or no license was voted upon. The ballots were pre
pared by the village board and the words 'For License'
and 'Against License' followed by a space in each case for
the voter to mark. There was no endorsement on the back
of the ballot of any kind whatever. Is any such endorse
ment by the election official necessary in such a case?"

Sec. 1565a, providing.for the calling of an election upon the
question "whether or not any person shall be licensed to deal
or traffic in any s.pirituous, malt or intoxicating liquors or
drinks as a beverage," provides, among other things—

"The election on such question shall be held and conducted
and the returns-canvassed in the manner in which elections
in such city, town or village on other questions are conducted
and the returns thereof canvassed.''

Subsec. 2, sec. 35-30, relates to the form of a ticket to be
used at village elections and, among other things, provides:

"Such official ballots shall be indorsed as provided by
subsection 14 of section 38 of the statutes, except that the
indorsement of one clerk shall be sufficient when only one
clerk is required, by law, to be present."

Subsec. 14, sec. 38 provides:

"On the back and outside of every ballot shall be printed
the words, 'Official Ballot for fol
lowed by the designation of the polling place for which the
ballot is prepared and the date of the election, the official
indorsement and blank certificates in the following forms:
I certify that the within ballot was marked by me for an
elector incapable under the law of marking his own ballot,
and as directed by him.

Inspector of Election.

"I certify that the within ballot was marked by me for a
blind elector at his request, and as directed by him."
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Sec. 50 relates to the duties of ballot clerks and provides:

"The ballot clerks shall only serve on election day. It
shall be their duty to take charge of the ofTicial ballots, write
their names or initials upon the back of each ballot under
the printed indorsement thereon, fold it in proper manner to
be deposited, and deliver to each voter as he enters the
booth one ballot duly folded and indorsed. They may, if
requested by any voter, instruct him as to the proper man
ner of marking his ballot, but shall give no advice nor sug
gestions, nor express any preference, nor make any requests
as to the person or ticket the voter shall vote for."

These provisions of the statutes, it seems to me, plainly
require the endorsement provided for by the provisions of
subsec. 14, sec. 38. Those provisions, it will be noted, do
not provide for the endorsement of the ballot clerk, but the
provisions of subsec. 2, sec. 35-30, plainly contemplate that
the ballot shall be endorsed by a clerk, and reading these
sections together it seems to be the intent of the law that
ballots used at village elections shall be endorsed the same
as ballots used at any other election, which, of course, in
cludes the endorsement of the ballot clerks. In my further
discussion of this question I shall assume such to be the law.
In your incjuiry you ask to be advised whether such en

dorsement is necessary. Perhaps what I have said above
fully answers your question. It seems to me, however, that
the question of whether the failure to place such endorse
ments on the ballots will invalidate the election is very
material in this connection, and while you do not specifically
ask to be advised on that point, it seems to me that a com
plete answer to your inquiry demands a consideration of
such further question. I will, therefore, discuss the ques
tion of whether the failure to place such endorsements on the
ballots operates to invalidate the election.

Elections are held for the purpose of giving those qualified
to vote an opportunity to express their free and untrammeled
will upon questions propounded at such election. Statutory
regulations arc enacted for the purpose of promoting this
end and not for the purpose of defeating the will of the people.
The objects of such regulations generally are to prevent
fraud and secure the secrecy of the ballot, thus promoting a
free expression of opinion on the part of the voters. A con-
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sideration of adjudicated cases reveals the fact that courts
are very reluctant to set aside an election where there has
been an opportunity given the voters to freely express their
will and there is no evidence that by reason of failure to
comply with any statutory regulation fraud has occurred or
that the result of the election would have been otherwise had
such statutory regulation been complied with.

As stated by McCrary on Elections (4th ed.), sec. 225:

"If the statute expressly declares any particular act to be
essential to the validity of the election, or that its omission
shall render the election void, all courts whose duty it is to
enforce such statute must so hold, whether the particular
act in question goes to the merits, or affects the result of the
election, or not. Such a statute is imperative, and all con
siderations touching its policy or impolicy must be addressed
to the Legislature. But if, as in most cases, that statute
simply provides that certain acts or things shall be done
within a particular time or in a particular manner, and does
not declare that their performance is essential to the validity
of the election, then they will be regarded as mandatory if
they do, and directory if they do not, affect the actual merits
of the election."

In the case of State ex ret. Bancroft Stumpf, 21 Wis. 579,
580, the court quoted approvingly from the Case of People
V. Cook, 4 Selden (N. Y.), 67, where the court held that the
irregularity under consideration did not vitiate the election
because the statutory regulations for conducting an election
are directory and not jurisdictional in their character; the
main object of such laws being to afford all persons entitled
to vote an opportunity to exercise the elective franchise, to
prevent illegal yotes, and to ascertain with certainty the
true number of votes cast, and for whom.
And it is pointed out that a distinction exists between laws

designed for the government of the officers taking charge of
the polls, and those imposing some duty upon the electors,
or requiring them to comply with some requirement of the
law as a condition to the exercise of the right to vote. In
the former case, the laws are generally held to be merely
directory; while the registry act is imperative in its char
acter.
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And in the case of Slate ex rel. Bruce v. Davidson^ 32 Wis.
114, 120, it is said:

"It is doubtless true that very many of the requirements
of law as to the manner of conducting elections are directory;
that many of the acts which are required by statute to be
performed by the officers charged with the duty of con
ducting elections, are purely ministerial; and that a failure
to comply with such requirements does not necessarily
invalidate the election. It seems that if the election is
authorized by law, is held at the prescribed time and place,
and is conducted fair and in substantial compliance with the
law, it is sufficient."

Governed by this principle of.law, the supreme court of
this state has refused to declare elections illegal.
Where no notice of the election was given. Peacock v.

Orvis, 20 Wis. 235; State ex rel. Lutfring v. Goetz, 22 Wis. 363.
Per contra, however, where no notice of- a special election

was given and the voters generally were not aware that a
vacancy existed. State ex rel. Chase v. McKinney, 25 Wis.
416.

Where there were only two inspectors of election when the
law required three. State ex rel. Bancroft v. Stumpf, 21
Wis. 579.

Where the name of the successful candidate was not law
fully entitled to be placed on the ballot. State ex rel. Dith-
mar v. Bunnell, 131 Wis. 198.

Where an election upon the incorporation of a village, re
quired to be held within sixty days of the date of an order of
the circuit court, was not held until about a year thereafter.
Application of Clark, 135 Wis. 437.
The foregoing cases will illustrate the application of the

general rule above referred to and indicate quite clearly
that courts will not declare elections invalid because of
departure from statutory regulations in the conduct thereof,
unless expressly so commanded by the statute itself,
or unless, because of such departure, the will of the people
has not been freely expressed.
In addition to the above citations, the cases of Lindstrom

V. Board of Canvassers of Manistee County (Mich.), 54 N. W.
280, and State v. Fransham, 19 Mont. 273, are illuminative.
In the situation presented by you, however, the questions

above considered are little more than moot questions, be-
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cause, whatever may have been the effect of the irregularity
mentioned upon the election, there is no proceeding sanc
tioned by the laws or court procedure of this state by which
the result of that election could be contested. I was forced
to so hold after a very thorough investigation of the law in
an opinion rendered to Alexander Wiley, district attorney of
Chippewa county, under date of April 16, 1914, supple
mented by another opinion under date of April 29, 1914.
My conclusion is that the ballots should have been endorsed
as above indicated; that the failure of the election officers,
however, so to endorse said ballots did not render such elec
tion invalid; that even if such election is invalid, there is no
way of testing the same in the courts.

Constitutional Law—Education—Retirement Fund—
Teachers Retirement Fund Law is constitutional.

April 13, 1915.

Hon. Henry Johnson,

State Treasurer.

In your letter of the 6th inst. you question the validity of
the Teachers' Insurance and Retirement Fund Law, ch.
323, Laws of 1911; sees. 460-1 to 460-20, Stats. 1913, and
suggest that proceedings be instituted to have its constitu
tionality passed upon by the supreme court. You state:

"Every year there is taken out of the common school fund
something over $65,000.00 and credited to the teachers'
insurance and retirement fund. This amount is taken out
from what is known as the mill tax, which is apportioned
and collected through taxes and belongs to the common
school fund. Can the legislature appropriate funds belong
ing to the common school fund for private purposes is another
question that may come up."

You further suggest the possibility of a confusion of trust
funds and the possible necessity of an accounting such as has
been ordered by the supreme court with respect to certain
constitutional trust funds in the Forestry Case, 151. N. W.
331.

With respect to the validity of this law I respectfully refer
you to the carefully considered opinion of Attorney-General
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Bancroft to your predecessor in ofTice under date of April 23,
1912, holding this law to be constitutional. Opinions of
Attorney-General, 1912, p. 139.
Upon a careful examination and consideration of this

opinion, I quite concur therewith and am satisfied that there
is no such substantial question of the correctness thereof as
\vould justify a re-examination of the question at this time.
Upon the considerations and for the reasons stated in my
opinion to you under date of the 10th inst.* with respect to
the Life Fund Law, I decline to cooperate in the initiation
of a court action to challenge the validity of this law. The
appropriation therein authorized is, as shown in the opinion
above referred to, for a public purpose and a legitimate pur
pose in behalf of which taxes may be levied and collected.
Nor is there any ground for the apprehension which you

express that tiiis law may result in a confusion or diversion
of any constitutional trust funds, such as dealt with in the
Forestry Case. At least, should there be any such result,
it would not be chargeable to the law, but to failure to prop
erly comply therewith, and would be no consideration
affecting in any way the validity of the law. True, the
teachers' pension and retirement fund is in a sense a trust
fund for the purposes of that statute, but it is a statutory
and not a constitutional fund. You are not, however,
alarmed, I take it, by fear of any diversion from this fund,
but rather by the diversion of moneys from the "school
fund ' /o this fund, under sec. 460-10 Stats., the amount of
which you state to be $65,000 per year.

It is, of course, error to speak of the source of this appro
priation to the teachers' pension and retirement fund as the
school fund" meaning the constitutional "common school

fund." The fund referred to in the words of sec. 460-10
is "that portion of the common school fund known as the
seven-tenths mill tax, or from any other general state tax
levied for the support of said schools." The specific fund
referred to is, of course, that raised by the seven-tenths mill
Lax authorized, levied and collected solely by virtue of stat
utes enacted by the legislature, sees. 1072a, I012h, Stats.
1913, and hence entirely within the power of the legislature
to divert to any legitimate public purpose in behalf of which

*Page 280 of this volume/
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taxes may be raised or, indeed, to abolish altogether. Sec.
460-10 is to be construed simply as amendatory to that
extent of that provision of sec. 1072a which provides that
the seven-tenths mill tax receipts shall be disbursed in the
manner provided by law for the disbursement of the com
mon school fund income.

Elections—Liquor License—Failure to comply with stat
utory regulations concerning elections does not invalidate
the election unless such irregularity affects the result of the
election.

April 13, 1915.
Charles J. Sumner,

District Attorney,
Delavan, Wisconsin.

I am in receipt of your letter of the 10th inst., in which
you inquire as to the legality of the vote on the question of
license or no license this spring election.
You state that the ballots cast on this question were

deposited in a separate box by the election inspectors, but
that when the polls were closed and the box opened it was
found to contain a far greater number of ballots than the
total number cast at the election; that the excess ballots
were supposed by the election officials to be ballots cast on
a similar issue voted on the year previous, and at which time
the ballots "For License" were considerably in the majority;
that one of the election officials gathered up a large number
of the ballots and destroyed them, claiming that he could
distinguish the ballots cast this year from those cast last
year, as the ballots cast this year were slightly larger in size
than those cast last year; that after the ballots had been
sorted and those claimed to have been cast last year de
stroyed, those remaining were counted and showed a majority
"Against License" of 23, and they were so canvassed by the
inspectors of election.
You say that it is apparent from this statement that sec.

64, Stats., was not complied with by the election officials, and
there is a doubt as to the legality of this election; that the
president of the village and the clerk have, so far, refused to
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file and record the certificate of the inspectors of election
until they have received legal advice. You inquire whether
the election was legal on the license question.

Sec. 64, Stats., provides as follows:

"The inspectors of election, or one of them, immediately
before proclamation is made of the opening of the polls, shall
open the ballot boxes in the presence of the people there
assembled, and turn them upside down, so as to empty them
of everything that may be in them, and lock them; and they
shall not be reopened, except as hereinafter provided in case
of adjournments, until the close of the polls for the purpose
of counting the ballots therein."

It is true that it seems very clear under the statement of
facts that this provision of our statutes was not complied
with, or they would not have found in the ballot box the
ballots that were cast at the previous election. The ques
tion is, does the fact that this statute was not complied with
invalidate the election?

In 10 Am. & Ency. of Law (2d ed.), p. 690, the following
rule is laid down as to the effect of errors and irregularities
at elections:

"By the weight of authority a failure to comply with the
provisions of the law in conducting an election, if the error
or irregularity is in matter of sujjstance, will render the
election void, or be ground for rejecting the returns from
the particular precinct. But mere irregularities in the
conduct of an election which do not deprive a voter of his
vote, nor admit a disqualified person to vote, nor in any
way affect the result, do not render an election or the votes-
at a particular precinct invalid. It is a general rule that
voters are not to be deprived of their votes by the mistake
or fraud of the election officers."

Our court in the case of State v. Horan, 85 Wis. 94, 96,
laid down the following rule?

"It is a rule, well grounded in justice and reason and well
established by authority and precedent, that the voter shall
not be deprived of his rights as an elector, either by fraud
or the mistake of the election officers, if it is possible to pre
vent it."

Under the facts stated in your letter it seems the election
officials were satisfied that the ballots which they destroyed
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were old ballots that had been in the ballot box since last
year's election, and that they were not cast at this spring
election. I have no doubt that they could distinguish the
old ballots from the new ones, especially in view of the fact
that the old ballots were of a smaller size than this year's
ballots.

It follows that the irregularity cannot in any way affect
the result of the election, and under the rule above laid down
it necessarily follows that the irregularity does not vitiate
the result of the election. You are therefore advised that
the said election on the license question is legal and binding
upon the village in question.

Public Officers—County Judge—Marriage—Fees—County
judge must turn in fee collected for making order authorizing
marriages within five day limit.

April 14, 1915.

Charles Kir wan.

District Attorney,
Ladysmith, Wis.

I have your communication of the 12th inst., in which you
inquire whether the county judge may receive the per diem
provided for in subsec. 2, sec. 2454, Stats., when he makes an
order upon proper application authorizing a marriage with
out delay of five days after the issuing of said license.

Said subsec. 2, sec. 2454, provides as follows:

"The judge of any county court which is not vested with
civil jurisdiction shall be entitled to receive five dollars per
day, to be paid from the county treasury, for each day he
shall be actually engaged in the examination of any person
upon a criminal charge, or engaged upon any other matter,
not appertaining to probate business, compensation for
which is not otherwise provided."

Sec. 2339g, after authorizing the county judge to make an
order authorizing the marriage of parties under certain con
ditions without the delay of five days after the issuing of such
license, provides as follows:

"The judge or court making such order shall not receive
any compensation therefor from the county, except that
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where the order is made by a county judge or county court-,
the judge may charge the party applying for such order the
sum of two dollars, which sum shall be paid into the county
treasury for the use of the county."

The last clause of said sentence, "which sum shall be paid
into the county treasury for the use of the county," was
added by ch. 324 and eh. 699, Laws of 1913. Prior to the
enactment of ch. 305, Laws of 1903, there was no provision
whatever for a fee.

You will note that here is an express provision that the
judge making the order shall not receive any compensation
•therefor from the county.

I believe this provision is decisive of the matter and super
sedes the provision in subsec. 2, sec. 2454, providing a per
diem fee of $5.00 per day for matters not appertaining to
probate business when transacted by the county judge.

It seems it was the intention of the law makers that the
county judge should perform these services without any
additional compensation therefor other than his regular
salary.
You are, therefore, advised that the county judge cannot

receive the per diem allowance provided for under subsec. 2,
sec. 2454, Stats., for making an order authorizing a marriage
without the expiration of five days after the issuing of the
license.

Conslitulional Law—Ex Post Faclo Law—Education—
Municipal Corporations—Legislature may not pass a law
requiring one city to pay tuition fees to another for past
services.

April 15, 1915.
Hon. Louis A. Arnold,

State Senator.

I have your inquiry of the 13th inst. in which you state the
facts and your questions as follows:

"Prior to October, 1913, A4ilwaukee boys and girls who
were \yorking in the city of West Allis attended the con
tinuation school in that citJ^ At this time there was a con
tinuation school in operation in the city of Milwaukee. For
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this reason the city attorney of the city of Milwaukee has
advised that the city of Milwaukee is under no obligation to
pay to the city of West Allis tuition fees for the above
mentioned boys and girls.
"The city attorney in his opinion quotes sections 553p-7

and 553p-8 of the statutes. Pursuant to this opinion the
city of Milwaukee has refused and still refuses to pay this
tuition. Has the legislature power at this time to enact a
law requiring the city of Milwaukee to pay to the city of
West Allis these tuition fees? In other words, has the legis
lature power to require the city of Milwaukee to pay for
these past services?"

Your questions must be answered in the negative. The
enactment of such a law would be clearly unconstitutional.
The relations between the city of Milwaukee and the city of
West Allis are fixed under the present law, and the mutual
rights and liabilities of each have become vested. The law
proposed would create a new obligation or a new duty on
the city of Milwaukee in reference to transactions already
passed. Such a law would be retroactive and would take
away or impair vested rights acquired under existing statutes.
A retroactive law is one "which takes away or impairs

vested rights, acquired under existing laws, or creates a new
obligation, imposes a new duty, or attaches a new disability,
in respect to transactions or considerations already past."
Gray v. City of Toledo, 89 N. E. 12, 13; 80 Oh. St. 445, 447.
The particular constitutional provision which would be

violated by the enactment of such a law is sec. 12, art. I,
Wis. Const., which reads as follows:

"No bi.i of attainder, ex post facto law, nor any law
impairing the obligation of contracts, shall ever be passed,
and no conviction shall work corruption of blood or for
feiture of estate."

Education—Tuition—^A child present in a school district
for other, as a main purpose, than that of attending school,
entitled to school privileges, tuition free.

April 15, 1915.
Hon. L. E. Cunningham,

State Senator.

You have handed to me a communication addressed to

you by the clerk of the Beloit city school district, who refers
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to the fact that a certain child is attending the city schools
in Beloit under such circumstances as to raise a doubt in his

mind as to her right to attend such schools without paying a
tuition. He states the facts to be as follows:

"The family has lived many years in the town of Avon.
The father, I understand, if living, does not live with his
family and contributes nothing to their support. The
mother died several years ago, leaving four minor children
with a brother who lives in Avon. She also left some
property, I think an interest in a farm in Avon for the
children, but she made another brother, who lives in Ply
mouth, the guardian.
"As soon as the oldest minor child finished the grade

school in the town of Avon, the uncle sent her to live with a
grandmother and maiden aunt in Beloit and attend school
here. I understand they propose to do the same with the
other three minor children as soon as they pass in the grade
school."

From the facts stated it is impossible for me to say defi
nitely whether the child is entitled to the privileges of the
Beloit city schools, tuition free, or whether the town of Avon
is liable for her tuition, even though she be not entitled to
the privileges of the city schools.
The question was squarely before our supreme court in

the case of State ex ret. School District v. Thayer, 74 Wis. 48.
The holding in that case is tersely stated in the syllabus as
follows:

"The mother of a minor child had been deserted by her
husband. She was a school teacher, having no permanent
home, but boarding in Milwaukee, and unable to support
and keep the child with her. She found a home for the
child in Waukesha, where he worked for his board. The
child had no other home or residence. He was not sent
there to attend school, but from other considerations.
Held, that the child had such a residence in Waukesha as
entitled him to the privileges of the public school therein."

In the course of the opinion in that case the court said:
(p. 58)

"We refer to such opinion, which will be reported in this
case, for a full vindication of the practice established ia the
"Superintendent's office. To establish the rule that a minor
cannot haye a residence for school purposes other than that



Opinions of the Attorney-General 321

of his parents would in many cases deprive such minor of all
benefit of such schools. When the minor has poor parents,
the poverty of the parents renders it absolutely necessary
in many cases, that a home for the minor children should be
found in places different from that of the parents; and under
the construction insisted upon by the learned counsel for
the relator, such unfortunate Children, for whose benefit
our free schools were especially instituted, would be deprived
of all benefit of them. Such construction of the law would
be against its beneficent spirit, and should not prevail unless
the language is so clear that no other can be given to it."

The gist of the above ruling is that only such children as
are residing in a school district for other, as a main purpose,
than to participate in the advantages which the schools of
the district afford, are entitled to free tuition. In other
words, if a child comes into a school district for the express
purpose of attending the schools in that district, then such
child is not entitled to the privileges thereof unless tuition
is paid.
Where children, however, are without father or mother

and are being brought up by their relatives, living for a
while with one and then with another, such children have
the right to attend the schools wherever they may be tran
siently residing. Such being the law, it is necessary to
determine the nature of and the reason for the residence of

the child referred to with her aunt in the" city of Beloit.
Unless she has taken up her residence there with her aunt
in such city for the sole purpose of attending the schools in
that city, I am of the opinion that she is entitled to the privi
leges of such schools, tuition free. If, on the other hand, it
can be shown that her sole and only purpose of living with
her aunt is to secure the privileges of such schools, then a
tuition must be paid by someone.

Intoxicating Liquors—License—Liquor licenses cannot be
transferred from one place to another.

April 15, 1915.
Newton W. Evans,

District Attorney,
Oconomowoc, Wis.

In your communication of April 14th, you state that a
saloon keeper, duly licensed in a certain building, has a lease
A.G.-21
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which expires before the end of the license year, and the
owner of the building refuses to lease the property to him
for saloon purposes anj' longer; lliat he desires tb move to
another building where a saloon license has been existing,
but which will be given up for him.
You inquire whether the common council of the city may

grant him permission to sell liquor in the new building upon
his own license, or whether it is necessary for him to first
take out another license for the new location.

It has been the ruling of this department that town and
village boards cannot transfer liquor licenses to a new place
without first receiving another license fee. See Opinions of
Attorney-General for 1908, p. 547; Vol. I, Opinions, Ban
croft-Owen, p. 348.
Under this ruling you are advised that the council has not

the right to grant permission to the party in question to sell
at any location other than that described in his application
for a license and in his license, and that it will be necessary
for him to take out a new license for the new location before

he can legally sell liquor at such new place.

Public Ofjiccrs—Incompatibility—Offices of village presi
dent and justice of the peace are incompatible.

April 17, 1915.
L. H. Mead,

District Attorney,
Shell Lake, Wisconsin.

In your communication of recent date you state that a
certain person was elected president of the village of Shell
Lake at the spring election and that he was at such lime a
justice of the peace in said village.. You submit the follow
ing questions:

1. Can he hold the office of president of the village and
still exercise the office of justice of the peace?

2. If not, does his election to the office of president of the
village this spring vacate the office of justice of the peace
where he was elected justice of the peace a year ago?
Under sec. 879, Slats., it is made the duty of the village

president to see that the ordinances of the village are faith
fully obeyed.
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Under sec. 3303 it is provided that all forfeitures imposed
by any by-law,.ordinance or regulation of any village, where
special provision is not otherwise made by law for the
recovery or punishment provided for the act or omissions foi
which they are imposed, may be sued for and recovered pur
suant to ch. 142 in the name of such village.
Under sec. 3298 the president of the village may direct an

. action for a forfeiture to be brought before a justice of the
peace.

Under sec. 886 it is provided, concerning the duties and
powers of the justice of the peace, as follows:

"He shall have concurrent jurisdiction and powers
throughout the county with other justices of the peace;
and whenever there shall be no police justice in such village
he shall have exclusive jurisdiction of all cases arising under
the ordinances and by-laws of such village and all the powers
given herein to the police justice and be taken as included
within that designation herein."

Under subsec. 2, sec. 887 a police justice is given "exclu
sive jurisdiction of all cases whatever arising under the
ordinances and by-laws of such village and concurrent juris
diction of all criminal cases arising therein." And it is also
provided:

"That in case of the sickness, absence or incapacity of
such police justice to act, any justice of the peace oUthe
village or adjoining town in the county in which such village
is situated shall have jurisdiction of every case upon filing
with such justice the affidavit of the complainant setting
forth such sickness, absence or incapacity."

You state in your letter that the person who was elected
president of your village is doing all the police justice work,
including the prosecution of saloon keepers for violations of
the excise law. It is, of course, inconsistent for the president
of the village to direct a criminal prosecution or an action for
a forfeiture to be commenced before himself acting as police
justice or justice of the peace. In the case of Milward v.
Thatcher, 2 Term Rep. 81, where the question of incompati
bility of the office of town clerk and jurat was in question,
in reply to the argument of counsel that there was in the
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borough a sufficient number of jurats to hold court without
the plaintiff, Ashhuist, J„ said: (p. 86)

"There may be cases in which it would be. absolutely
necessary for him to sit in that character, as in case of the
sickness of the other members; and if there be one possible
case in which he might be called upon to act, that is an
answer to the argument."

This was cited approvingly by our court in the case of
State V. Jones, 130 Wis. 572, 574.
I am of the opinion that the duties of a justice of the peace

and the duties of a president of a village, from considerations
of public policy, are incompatible and that one person can
not hold both offices.

Your second question must be answered in the affirmative
on the authoidty of State v. Jones, 130 Wis. 572.

Criminal Law—Fish and Game—Fines—Informants—
Where a person advises game warden of contemplated future
offense, enabling him to apprehend offenders in commission
of violation, he is entitled to part of the finei

April 17, 1915.
Charles A. Taylor,

District Attorney,
Barron, Wis.

Under date of April 14th you submit the following:

"A man informs a deputy game warden that on a par
ticular night several persons will violate the game laws on a
specified creek by spearing game fish and spearing rough
fish in the night time. The deputy warden tells his inforin-
ant that he, the warden, will not be able to get out on this
stream on that night. Later, however, he makes arrange
ment to get out on this stream for investigation and catches
a number of persons violating the game laws and finds his
informant on the bank gathering evidence against the
offenders. The next day the warden procures the arrest
of the violators of the statutes and the informant makes
claim, under sec. 4567/n, for one-third of the fines imposed
and collected from the persons caught that night by the
warden. Is he entitled to a share of such fines?'
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Sec. 4567/n provides in part as follows:

"One-third of the fines imposed and collected under the
laws regulating the taking, killing, having in possession, or
transportation of fish and game, including the violations of
the acts relative to the granting and holding of licenses
to hunt certain game, shall be paid by the magistrate to the
person informing of the offense and prosecuting the offender
to conviction."

By this statute a reward is offered of one-third of the fines
collected to any one that gives information which leads to
the successful prosecution of the person informed against.
A statute of this kind must be construed liberally. 34 Cyc.
1742.

It is true that in this case the information was given prior
to the time the offense was committed. The informer,
undoubtedly, had some information concerning the intent
of certain parties to commit the offense. The information
that he furnished to the game warden, under the facts stated
by you, led directly to the discovery of the offense and the
prosecution of the same.
The object aimed at by the statute is to induce people to

aid the officers in securing the conviction of offenders.
In 24 Am. & Eng. Ency. of Law (2d ed.) p. 959, it is said

that the informer is entitled to his reward, "if he accom
plishes the result aimed at by the offer."
I see no reason for holding that a person, who knows that

certain parties are panning and have determined to violate
any law, must wait tintil the crime has been consummated
before informing the officer in order to secure the reward
offered by the statute. I believe a better rule is to hold that
the information may be furnished prior to the commission
of the crime.

Under the facts as stated by you, I find no difficulty in
holding that the party in question is entitled to one-third
of the fines paid by' the defendant.
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Elections—Corrupt Practices—Town Oncers—Corrupt
Practices Act applies to candidates for town offices.

April 20, 1915.
Sam Blum,

District Attorney,
Monroe, Wisconsin.

.  In your communication of the 17Lh insl. you inquire
whether a candidate for town office must file liis expense
account under the Corrupt Practices Act, and, if so, with
what officer should it be filed, and if elected how much time
has he in which to file same after election; and if he has had
no expense account will it be necessary to file his statement
anyway.

I have heretofore ruled that where a candidate for office
incurs no expense he is under no obligation to file any ex
pense account under the provisions of the Corrupt Practices
Act.

I have also heretofore ruled that the Corrupt Practices
Act applies to a candidate for a town office, as well as to any
other candidate, and if such candidate incurs expense in his
candidacy for such office he must comply with the Corrupt
Practices Act.

A town officer should file his expense account with the
town clerk, as the town clerk is his filing officer. Sec. 94-9,
Stats., provides:

"Every candidate * * * shall within four days end
ing on the second Saturday occurring after such candidate
or cornmittce has first made a disbursement or first incurred
any obligation, express or implied, to make a disbursement
lor political purposes, and thereafter, within the four days
ending on Uie second Saturday of each calendar month,
until all disbursements shall have been accounted for, and also
within the four days ending on the Saturday preceding any
election or primary*, file a financial statement," etc.

From the above provision it will appear that candidates
for office must file an expense account within the four days
ending on the second Saturday of each calendar month,
until all disbursements shall have been accounted for. This is
true after election as well as before election if the candidate
incurred expenses subsequent to his last statement, and
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which are unaccounted for by any statement previously filed.
Under such circumstances he must file a statement after

election, within the four days ending on the.second Saturday
of the month.

Criminal Law—Election frauds—Sec. 4542a, relating to
caucus frauds, construed.

April 20, 1915.

James H. Hill,
District Attorney^

Baraboo, Wisconsin.
In your communication of the 14th inst. you call my

attention to sec. 4542a, Stats., which provides as follows;

"Any person who shall vote or offer to vote more than once
in any one caucus, or at any caucus held in any caucus dis
trict in which he shall not at the time be a resident and duly
qualified elector, or in any caucus where candidates and dele
gates are to be chosen, if he has already voted at the caucus
of any other political party for candidates to be voted for or
for delegates to be chosen in a convention to nominate
candidates to be voted for at the next ensuing election, or
who shall print, distribute or offer to distribute any caucus
tickets or ballots to be voted for at such caucus, or shall
print or distribute sample ballots or remove from any booth
or place where a caucus is held any tickets for candidates
or persons to be voted for, shall be punished by a fine not
exceeding five hundred dollars , or by imprisonment in the
county jail not less than two months nor more than six
months, or by both such fine and imprisonment."

You" ask for my opinion as to whether the first two words
of the section, to-wit, "any person", relate to any of the
separate offenses as enumerated in this section, or whether
it is confined to the offenses described as voting or offering
to vote more than once in any one caucus, and whether the
rest of the acts enumerated in the section are offenses only
when committed by a non-resident.
The purpose of the section is to prevent the commission

of fraud at caucuses. It makes criminal.three specific prac
tices, or in other words creates three specific offenses, viz:

1. Any person who shall vote or offer to vote more than
once in any one caucus.
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2. Any person who shall vote or offer to vote at any caucus
held in any caucus district in which he shall not at the time
be a resident and duly qualified elector.
3. Any person who shall vote or offer to vote in any cau

cus where candidates and delegates are to be chosen if he has
already voted at the caucus of any other political party for
candidates to be.voted or for delegates to be chosen in a
convention to nominate candidates to be voted for at the

next ensuing election.
For any of the above offenses punishment is provided.
The first class includes persons who vote or offer to vote

more than once in any one caucus. The second includes
any person who votes or offers to vote in any caucus held
outside of his own caucus district. The third prohibits
persons from voting in the caucus of more than one political
party and makes it unlawful for any person to vote or offer
to vote in the caucus of a political party after having voted
in the caucus of another political party. •

It seems to me that the question of non-residence is ma
terial only in connection with the second offense. In order
to constitute a violation of that provision, you must show
that the person has voted in a caucus district in which he
shall not at the time be a qualified elector. The first relates
to persons w'ho vote or offer to vote more than once in any
one caucus, and in a prosecution for such offense the ques
tion of residence is not material. This is also true of the

third offense where the gist of the offense is voting in the
caucus of different political parties.

Public Officers^—County Board—Bridge Committee—^Mem
ber of county board may not continue as a member of bridge
committee after he goes out of office.

April 21, 1915.
Wisconsin Highway Commission.

In your communication of the 20th inst you state that a
member of a county board was designated, under subsec. 6,
sec. 1319, to act in letting, inspecting and accepting a bridge;
that this contract was let in the month of October to be

completed in the following August; that the member of the
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county board failed of re-election at the April town meeting
and is not a member of the new board. You inquire whether
he can continue to act in his original capacity in regard to
the particular bridge or bridges for which contracts were
let under his supervision in accordance with law, or whether
his connection with the work will end with the organization
of the new board.

This matter was passed upon by my predecessor in office
in an official opinion rendered to the district attorney of
Waukesha county under date of July 22,1910. See Opinions
of Attorney General for 1912, page 757. The conclusion
there arrived at was that the members of a county board
designated as commissioners to cooperate with the board of
a town in the building of a bridge remain such only during
their membership on the county board. I see no reason at
this time for changing the ruling of this department on this
question.
For the reasons given in said opinion, you are advised

that the member of the county board can no longer act on
the committee as one of the commissioners after his term of
office as member of the county board has expired.

County Officers—Salaries—County Board—County board
cannot fix salary of county officer at a special session.

April 21, 1915.

Hon. H. M. Laursen,
Merhber of Assembly.

In your communication of the 21st inst. you submit the
following:

"The county clerk of Washbum county died recently,
thus causing a vacancy in said office. A special meeting
of the county board has been called to fill the vacancy, and
I have been requested to find out if the county board can
legally change the county clerk's salary before they make the
appointment."

Sec. 694 provides in part as follows:

"1. The county board at their annual meeting shall fix
the amount of salary which shall be received by every county
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ofHcer, including coiinly judge, who is to be elected in the
county during the ensuing year, and is entitled to receive a
salary payable out of the county treasury, and the salary
so lixcd shall not be increased or diminished during his term
of ofTice.

"2. All salaries, the amounts whereof have heretofore been
fixed by such board or established by law, shall be and remain
the salaries of such officers until the county board shall fix
the amounts thereof in accordance with this section, and
when such amounts are once so fixed they shall be and
remain the salaries of such officers until changed by the
county board."

The county board is authorized here to fix the salary of a
county officer at the annual meeting of said board. Our
supreme court has said, in the case of Hull v. Winnebago
County, 54 Wis. 291, that under this statute the salary of a
county officer may be fixed at an adjourned meeting of the
annual session of the county board, but there is no authority
anywhere giving the county board the right to fix the salary
of a county officer at any other meeting than at the annual
or at an adjourned annual meeting of the county board.
There is no authority anywhere giving power to the county
board.to fix such salary at a special meeting.
You are therefore advised that the question submitted

must be answered in the negative.

Public Ojficers—Education—Teachers Reliremcnl Fund—
County superintendents not entitled to participate in
teachers' retirement fund. City superintendents are.

April 22, 1915.
Hon. C. p. Gary,

State Superintendent of Public Instruction.
I have yours of the 20th inst., requesting an opinion as to

whether or not county superintendents and city superin
tendents of schools come under the provisions of ch. 323,
Laws of 1911, commonly known as the teachers' insurance
and retirement fund. You quote in your letter sec. 460-19,
Stats., and suggest that it may govern the situation.
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Sec. 460-19 reads as follows:

"The term 'teacher' as used in sections 460-1 to 460-20,
inclusive, shall include all persons employed in teaching by
any city board of education or school board or other manag
ing body of any city, town, village or rural school district
in this state, and all superintendents and assistant super
intendents of said schools, all supervisors of instruction, all
principals and assistant principals, and special teachers of
said schools."

This statute expressly defines the word "teacher" to
include all superintendents and assistant superintendents of
city, town, village or rural schools.
A city superintendent of schools is generally elected or

appointed by the board of education, school district board,
town.board of school directors, or other managing body,
and he receives his salary from the city or school district in
which he serves. The statutory machinery for collecting
his assessment to the retirement fund is enforcible against
him in the same manner as it is against the ordinary school
teacher.

The county superintendent of schools is not mentioned
in said act. He is elected by the people of the county and
receives his salary from the county treasurer. There is no
machinery provided in the law for deducting from his salary
an assessment thereon and accounting for said assessment to
the state treasurer for the benefit of said fund.

I am of the opinion that a city superintendent of schools
does, and that a county superintendent of schools does not,
come under the provision of ch. 323, Laws of 1911.

Peddlers—License—^Unlawful to peddle before license
issued. Payment of money therefor not sufficient.

April 23, 1915.
Giles H. Putnam,

District Attorney,
New London, Wis.

Your letter of the 20th inst. received. It contains in sub

stance the following statement of facts:

"A was arrested on April 10th last for hawking and
peddling without a license m Waupaca County on that day.
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On April 14th A's application for a peddler's license was
received at the treasury department at Madison, and a
peddler's license—No. 1456—was issued to him for the
term of one year ending April 6, J916.
"It appears that the formal application for the license

was dated April 6, 1915, and was made to one Joe Hudson,
as the special treasury agent, located at Waupaca, Wis
consin.
"You inquire if A is guilty of peddling without a license

on the 10th day of April, 1915."

A having engaged in the business of hawking and peddling
on the 10th day of April, 1915, without having first obtained
a license, is guilty of the violation of sec. 1578; The fact
that he had applied for a license constitutes no legal defense
to the complaint made against him.
I understand that it has generally been the policy of offi

cials who are entrusted with the enforcement of the license

laws not to insist upon the penalties for a violation so long
as a party has applied for his license and has made a deposit
of the license fee. This has no doubt given rise to the
popular belief that such is the law. I have known United
States revenue officers to overlook repeated violations of the
excise laws so long as a license is applied for covering the
period during which the violation took place. Our own
legislature has given recognition to this policy in licensing
automobiles, motorcycles and other similar vehicles, and
permits the driving of such vehicles upon the public highways
of this state as soon as an application for registration has
been made and forwarded to the secretary of state accom
panied by the requisite fee.
I have no hesitation in saying that I believe it to be the

policy of the treasury agent to collect license fees rather than
to enforce penalties. You, as district attorney, have it
within your discretion to enforce the letter of the statute, or
to adopt the policy of the state treasury agent. You, of
course, are familiar with all the facts in this particular case,
and you will use your best judgment as to what ought to be
done under the circumstances.
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Public Officers—Disirici Attorney—Laws making it the
duty of the district attorney to prosecute violation upon
direction of some other public officer does not limit his
authority conferred by general statute.

April 23, 1915.

WiNFRED C. ZaBEL,

District Attorney,
Milwaukee, Wisconsin.

•  In your communication of the 18th inst. you call my
attention to sec. 1418s, providing certain regulations that
must be observed in the manufacture and labeling of mat
tresses. You specifically call my attention to subsec. 4
thereof, which provides that the industrial commission may
call upon the attorney general to prosecute, or direct the
proper district attorney to prosecute violations of such
section.

You ask whether this provision deprives the district attor
ney of authority, otherwise conferred, upon him, to prosecute
for such violations when information thereof may reach him
from some other source.

There are a number of similar provisions scattered through
the statutes imposing the duty of enforcing a law on some
particular officer or department, and providing that when
requested by such officer or department it will be the duty
of either the attorney general or the district attorney to
conduct prosecutions for violations thereof. I had occasion
to consider one such provision in an opinion addressed to
Charles Kirwan, district attorney at Ladysmith, Wisconsin,
under date of January 18, 1915,* in which I arrived at the
conclusion that it was not the purpose of such law to abridge
the powers or prerogatives of the district attorney, but rather
to make it his duty to act when requested so to do by the
officer or department charged with the duty of enforcing the
specific law. . . ..
Such is my construction of sec. 1418s and it is my opinion

that provisions of that section do not in any way restrict the
power of the district attorney conferred by sec. 752, Stats.
1913.

■(■Page 48 of this volume.
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Appropriations and Expenditures—Money can not be
paid from state treasury under authority of sec. 1494-61
until after accounting provided for in Forestry Case.

Hon. John S. Donald, April 26, 1915.
Secretary of State.

In your communication of the 22d inst. you ask whether a
payroll tendered by the state board of forestry may be paid
out of that portion of the fund created by sec. 1494-61,
Stats. 1913, arising from the sale of lands granted to the
state by the United States government, for reforcstration
purposes, in view of the recent decision of the supreme court
in the so-called Forestry Case.

Sec. 1494-61 provides:

"All moneys received from the sale of wood, timber,
minerals, or other products, and from the sale of state forest
reserve lands, and penalties for trespass thereon, * * ♦
shall constitute a forest reserve fund," and may be dis
bursed among other things for "dcfi*aying the necessary
expense * * * for the improvement and protection of
said reserve and for the employment of the necessary
assistance therefor."

It will be noted that this fund comes from a number of
different sources. A portion of it no doubt arises from the
sale of lands granted to the state by the United States
government for reforcstration purposes. That portion of
the fund might properly be used to defray the payroll pre
sented by the state board of forestiy if it were not for the
fact that the supreme court in the decision of the Forestry
Case, 151 N. W. 331, 376, declared the moneys arising from
all other sources going to make up said fund to equitably
belong to the drainage and constitutional trust funds and—
"Because of the diversion of such funds to forestry pur

poses and to the general fund, and I he resulting confusion,
the whole is declared to have the character of the more
important funds which have wrongfully lost their identity,

ecfuitable status shall subsist so far as necessary
to fully remedy the diversion and confusion."

Then the court provides for aji accounting to determine
the status of this and other funds. That accounting is now
in process. Until it is finally made and rendered, it is not
perceived how it can be told whether there is presently any
moneys in this fund arising from the sale of lands granted
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by the United States government to this state for forestry
purposes. I think it may be assumed that in such accounting
all disbursements from that fund will be charged to the
receipts coming from sources permissible to be expended for
forestry purposes. It is quite probable that when the
accounting is made it will be found that there is nothing left
in the fund arising from the sale of the government lands.
At any rate, so far as the present status of the fund is con
cerned, it is declared by the court, and must be regarded by
you, as a part of the drainage and constitutional trust funds,
and as such, of course, is not available for the payment of
the payroll tendered by the state board of forestry.

Appropriations—Legislature—If a legislative committee
incur expense other than for subpoenaing witnesses, a special
appropriation is necessary.

April 26, 1915.
Hon. Frank H. Hanson,

State Senator.

Under date of the 22d inst. you ask to be advised whether
the committee organized under Joint Resolution No. 44, A.,
as amended, has power to make or incur expenditures for
the securing of evidence or for any other purpose of investiga
tion, and, in case the committee is not authorized by the
terms of such resolution to incur such expenditures, what the
proper procedure would be in case it became necessary to
expend money in carrying out the provisions of the resolu
tion.

The committee is created to investigate and examine into
the purchases and sales, or options, or contracts for the pur
chase and sale of lands for and by the university of Wiscon
sin.

Said committee, by a majority vote of the members
thereof, is vested with plenary power to perform and dis
charge the duties by such resolution enjoined.
Any member of said committee shall have power to ad

minister oaths to persons appearing before such committee,
and the committee may have the services of any of the legis
lative stenographic force for taking down and transcribing
testimony.
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Said committee is also authorized to examine all records

and documents on file at the university, or elsewhere, per
tinent to the matter of investigation, and to compel the
production thereof and to subpoena and examine witnesses
regarding any matters included in the resolution.

It also provides that the committee may require the serv
ices of engineers in the employ of the state to assist it in
making its investigation.

• It seems to me that the only expense that dan be said to be
authorized by the terms of the resolution is such expense as
may be incident to subpoenaing witnesses to appear before
it to testify regarding any matters included in the resolution.

For stenographic services it is specifically provided in the
resolution that the committee shall use members of the legis
lative stenographic force. For engineering services it is
provided that the services of any engineer in the employment
of the state shall be at the disposal of the committee. The
resolution seems to contemplate that the committee shall sit
at the state capitol, subpoena witnesses before it, make
investigations of books and records on file at the university
or elsewhere, supplementing the information thus gained by
the services of competent engineers, if necessary, and upon
the information thus gained to make its report to the legis
lature. Nothing is said about traveling expenses and
specific provisions in the matters above referred to are
made by the terms of the resolution.

I am, therefore, of the opinion that no expenditures are
authorized to be incurred by the committee except such as
may be necessary to secure the attendance of witnesses
before it. Sec. 122, Stats., provides a method for subpoena
ing witnesses, and sec. 127 provides a method for their
payment.

If the legislature desires to confer broader powers upon the
committee in the matter of incurring public disbursements,
it will be necessary—

First, to amend the resolution so as to extend the scope
of the powers conferred upon the committee.

Second, if it is desired to authorize the committee to incur
expenditures for purposes other than securing attendance of
witnesses before it (for which provision is now made by law).
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it will be necessary to pass a special act of the legislature
making an appropriation for that purpose.

Sec. 2, art. VIII, Const., provides:

"No money shall be paid out of the treasury except in
pursuance of an appropriation by law."

If, therefore, it is desired to authorize the committee to
incur expenditures such as traveling expenses, etc., for which
no specific appropriation is now made by law, a specific
appropriation therefor will be necessary.
In the past it has been customary for committees, the

members of which have found it necessary to incur traveling
expenses in order to properly discharge the duties imposed
upon them, to advance such disbursements from their own
pockets and then introduce a bill into the legislature making
an appropriation to reimburse them for the exact amount of
the expenditures. For example of this practice, see ch. 503,
Laws of 1911. If the members of the committee- do not care

to advance their individual expenses, and be reimbursed in
this manner, then it will be necessary to pass an act making
a specific appropriation of a certain amount of money for
such purpose.

Highways—State Aid—No authority for return-of money
paid by town into county treasury under State Aid High
way Law.

April 26, 1915.
Clarence J. Te Selle,

District Attorney,
Antigo, Wisconsin.

In your letter of the 24th you say that a piece of road was
built between your city and what is known as Woodcock's
Corner, a stretch of about two miles, under the Wisconsin
highway commission, for which the state of Wisconsin con
tributed one-third, the county of Langlade one-third, and
the town of Ackley one-third; that it was agreed that this
road should be surfaced with, gravel by the said town,
county and highway commission, for which the town and
the county each appropriated $400; that the road in question
was surfaced with gravel and the same was not approved by
A.G.—22
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the Wisconsin highway commission and they therefore re
fused to contribute their share towards' the same on this
ground; that this was two years ago; that the town of
Ackley is willing to pay the entire expense of graveling the
road if this |400 can be returned to them and the $400 re
turned to the county of Langlade; that a resolution is to be
introduced in the county board authorizing this to be done,
and you ask if this is legal.

Sec. 1317/n-4, Stats., subsec. 1, par. (a) authorizes the
raising of a special tax by any town, village or city of the
fourth class having a population of five thousand or less for
the purpose of improving a portion of the system of pro
spective state highways. Subsec. 2 of the same section pro
vides for what purposes this special tax may be expended.

Sec. 1317/n-5, subsec. 1, provides in part:

"The county boards are given authority to construct or
improve, or aid in constructing or improving, any road
*  * * within the county."

Subsec. 6 of the same section requires the county board to
each year levy a tax, in addition to all other highway taxes,
to be kept in a separate fund known as the county road and
bridge fund, "and expenditures from it shall be made only
for the purpose of constructing and maintaining highways
and bridges in accordance with the provisions of this act
and for the purpose of purchasing, operating, or renting, and
maintaining machinery, quarries, and gravel pits used in
such construction and maintenance."

Under sec. 1317m-7 all improvements under the act are
to be made by the county, and payments made from the
county treasury thereafter. The money raised by the town
is to be paid into the county treasury under par. (b), sub
sec. ,1, sec. 1317m-4.

It appears very clear that there is no provision by which
this money can be paid back to the town. It was raised
for the special purpose of improving the highway in the
manner contemplated by the statute, and cannot be ex
pended for any other purpose. The same is true as to the
amount raised by the county. It would seem to me that the
propier thing to do would be to complete the improvement in
a manner satisfactory to the state highway commission and
thus obtain the state aid. Othemise the money raised by
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the town and paid into the county treasury would probably
be available for other work in the same town under subsec.
10, sec. 1317/72-7, but could not be withdrawn from the county
treasury and paid into the town treasury.
You will note that if the copnty board sees fit it may pro

vide for aiding and constructing any highway. Under this
provision the county and the town could join in paying the
expense of this graveling, but neither of them could use the
money heretofore raised for that purpose.

Dairy arid Food—Pure Food—Glucose syrup and benzoate
of soda laws valid and should be enforced.

Imitation food products may be sold if so labeled, if not
deleterious to health or otherwise adulterated.

April 26, 1915.
Hon. George J. Weigle,

Dairy & Food Commissioner.
I have your communication of the 8th inst., in Which you

request my opinion upon the general effect of the decision
recently handed down by Judge Sanborn of the United States
district court for the western district of Wisconsin in the

case of Corn Products Refining Company v. George J. Weigle
upon the validity of the food laws of this state, so far as
interstate comirierce is concerned, where they do not parallel
the federal laws upon that subject.
You call my attention to sec. 4601g, Stats., which prohibits

entirely the use of benzoate of soda in food products, while
Food Inspection Decision No. 104, issued by the United
States Board of Food & Drug Inspection, found on page 118
of Federal Food and Drugs Act and Decisions, permits the
use of benzoate of soda if the presence and amount be
plainly labeled on the container.
You also call my attention to subsec.: 2, sec. 4601, Stats.,

providing that an article of food shall be deemed to be
adulterated if it is "in imitation of or sold or offered for sale

under the-name of another article." You state that the

dairy and food commissioner of this state has held that the
word "imitation" on the label is not permissible, while the
federal authorities sanction the use of such word. You ask

to be advised upon the questions thus propounded.
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The decision of Judge Sanborn does not announce any
new principle of law. It simply applies well established
law to the facts before the court in that particular case.
The question was whether the provision of sec. 4601-la,
Stats., requiring syrup and glucose mixtures to be labeled so
as to show the percentage of each of the ingredients com
posing the mixture, is in conflict with the federal Pure Food
and Drugs Act, it being a well settled principle of law, about
which there can be no controversy, that, where a state statute
is in conflict with an act of Congress relating to a subject
within the scope of federal legislation, the federal act will
prevail and the state statute must go down. In the case
referred to. Judge Sanborn held that the Wisconsin statute
was in conflict with the federal law upon that subject and
hence invalid. The decision contributes nothing new, in the
way of general principles, to legal literature. No issue can
be taken with the rules of law dominating the decision.
Controversy may only arise because of the application of
such rules of law to the facts present in that case.

That the federal Pure Food and Drugs Act does not cover
the entire field of legislation on that subject and that the
states are not completely barred and foreclosed from im
posing additional regulations is amply evidenced by the
case of Savage v. Jones, 225 U. S. 501, where it was held that
a statute of the state of Indiana requiring certain feeding
stuffs to be so labeled as to show the ingredients thereof, the
same not being required by the federal Pure Food and Drugs
Act, was not in conflict with the federal law and was a
reasonable regulation in addition to the regulations imposed
by the federal statute.

In the case of McDermoit v. Slate of Wisconsin, 228 U. S.
115, it was held that the then glucose statute of this state,
sec. 4601, Stats. 1911, providing that no other label, desig
nation or brand than required by the Wisconsin statute
should be used, was in conflict with the federal Pure Food and
Drugs Act because the state law practically prohibited the
label required by the federal law to be placed thereon.
Following the decision of that case, the legislature of this
state enacted sec. 4601-la, Stats. 1913, the validity of which
section, is involved in the case of Corn Producls Refining
Company v. Weigle.
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In passing sec. 4601-la, Stats. 1913, the legislative branch
of state government asserted its right and authority to pass
the act. It did so advisedly and after a thorough considera
tion of the subject, having before it the case of Savage v.
Jones, and the case of McDermoit v. State of Wisconsin.
That an inferior federal court has denied the authority of
the state in such respect does not justify any administrative
officer of the state in acquiescing in such lack of authority.
There is nothing final about the decision of Judge Sanborn.
As the case no^y stands the legislature of the state asserts its
authority. Such authority has been denied by an inferior
federal tribunal. It must remain an open question until
settled by the supreme court of the United States.
In this connection I may say that, under date of April 21,

1913, in an opinion rendered to your predecessor in office,
my views concerning the validity of sec. 4601-la are fully
set forth. My views have been in no respect modified since
rendering that opinion.

What has been heretofore stated applies with equal force
to the benzoate of soda controversy. The state legislature
has legislated specifically upon thkt subject. It prohibits
the sale of any article of food containing benzoate of soda
in this state. Such legislation is, no doubt, valid unless in
conflict with the federal Pure Food and Drugs Act. That
it is so in conflict is not so plain as to justify administrative
officers of the state, in the face of affirmative assertion of its
authority, to abandon the pblicy established by the legisla
tive branch of state government. It will be your duty and
mine to uphold and enforce this as a valid law until other
wise ruled by the court of last resort.
Coming now to the question of maraschino cherries, you

state that the dairy and food commissioner has ruled that
it is not permissible to use the term "imitation maraschino
cherries" under the laws of this state, while federal authori
ties have ruled that it is permissible under the federal Pure
Food and Drugs Act. We may well examine this question
for the purpose of determining whether the ruling of the
dairy and food commissioner of this state, in this respect, is
correct.
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Par. 2, sec. 4601, Stats., provides that an article of food
shall be deemed to be adulterated "Fourth, if it is an imi
tation of, or sold or offered or exposed for sale under the
name of another article."

The federal Pure Food and Drugs Act provides as follows:

"An article shall also be deemed to be misbranded:
*  * ♦ If it be an imitation of or offered for sale under
the distinctive name of another article. ♦ * » Pro-
videdy That an article of food which does not contain any
added poisonous or deleterious ingredients shall not be
deemed to be adulterated or misbranded in the following
cases: * * * Second. In the case of articles labeled,
branded, or tagged so as to plainly indicate that they are
compounds, imitations, or blends, and the word 'com
pound', 'imitation', or 'blend', as the case may be, is plainly
stated on the package in which it is offered for sale: * *

It will be seen from the above that the federal Pure Food

and Drugs Act specifically permits an article of food made
in imitation of another article to be sold as such imitation

article. Conceding that our state statute prohibits the use
of the word "imitation" on any label, it is plainly in con
flict with the federal act upon that subject, and, under
•familiar rules of law, the state statute must yield to the
federal law. I think you would not be warranted in pro
hibiting the sale of imitation maraschino cherries in this
state. A contest upon that question would inevitably
result in declaring our state statute invalid as being in
conflict with the federal statute if our state statute were
held to prohibit the sale of imitation maraschino cherries.

Fish and Game—^Unlawful to fish with more than five

lines, or with more than one hook on a line.

April 27, 1915.
E. P. Gorman,

District Attorneyy
Wausau, Wis.

In your letter of the 23d inst. you state that one of the
game wardens has requested some information concerning
the use of lines carrying several hooks, or several clusters of
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hooks, which parties are using in the Wisconsin river for
suckers; that he complains that the hooks mangle and kill
game fish, but says that the pairties throw back whatever
game fish happen to get on the hook, keeping only the
suckers.

You refer to sec. 45606, and ask whether said section
applies to fish other than sturgeon, catfish or Mississippi
bullheads, as mentioned therein.
You also refer to sec._ 4560d, subd. 6, and you inquire

whether fishing in the manner as above stated is unlawful,
and, if so, what section would cover the same.

Said sec. 45606 provides in part as follows:

"It shall be unlawful to set, place or use any snag line or
snag lines * * * with a i)urpose to take, catch or kill
any sturgeon, catfish or Mississippi bullhead in any such
waters."

It then defines a snag line, and gives the penalty.
Sec. 4560d provides in part as follows:

"Except as otherwise provided by law;, it is hereby pro
hibited and made unlawful to set, place, or use in any of the
inland waters of this state:
"(1) A net of any kind, except a landing net;
<< 4c 4c 4c

"(3) Or to take, catch, or kill any game fish by any other
method than by angling or trolling with (not) more than five
lines to each person, and with not more than one hook or
trolling spoon attached to each line;

<( 4g 4c 4c

"(6) Or to use at any one time more than five lines
with more than one hook attached to each line for the pur
pose of taking, catching or killing fish;

In subsec. 4 a penalty is provided.

I think it is fairly clear that sec. 45606, which was enacted
by ch. 42, Laws of 1913, is only applicable to sturgeon, cat
fish or Mississippi bullheads, and was specially enacted, in
my opinion, to provide a higher penalty for using snag lines
for the purpose of catching the fish therein named than
the penalty provided for catching other fish by such method.
Under the above quoted provisions of sec. 4560d, it is

unlawful, in my opinion, to fish with a line having more than
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one hook, and I believe that, under the facts stated by you,
said section has been violated by the parties in question.
They are fishing with lines containing several hooks or
several clusters of hooks, with the intention of catching
suckers.

You will note that I have inserted the word not in paren
theses before the word more in subd. (3), subsec. 1, sec.
4560d, above quoted. This word was in the statute as it
was originally enacted and published in the Sanborn sup
plement to the statutes, and seems to have been inad
vertently left out through a clerical error in the amendment
to said section, enacted in ch. 525, Laws of 1909, when the
words "two lines" were changed to "five lines." That it
was left out by mistake is evident from the fact that in said
chapter, as published in the session laws of 1909, there are
no stars to show an omission of words at that place. With
out the word not added, the statute is absurd, and it is
apparent from the context that the legislative intent is more
clearly expressed by its insertion^ Omitted words in a
statute may be supplied under the authority of Stale ex.
ret M. St. P. Jc S. S. M. R. Co., o. R. R. Commission, 137
Wis. 80, and cases cited on page 85. Judge Marshall,
speaking for the court, said:

"The actual judicially determined legislative intent must
always govern if expressed at all so as to be discei-nible by
the searchlights which the court possesses. They permit
of looking at a written law as a whole, to the subject with
which it deals, to the reason and spirit thereof, to give words
a broad or narrow construction, going cither way to the limits
of their reasonable scope, to supply omitted words which
are clearly in place by implication, to change one word for
another in case of the wrong one being clearly used, and so
read out of the enactment the real intent, even though it
may be contrary to the letter thereof."

You are therefore advised that fishing in the manner indi
cated in your communication is unlawful, and a prosecution
may be brought under sec. 4560d, Stats.
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Marriage License—Eugenic Examination—Physician—
Words and Phrases—A licensed osteopath cannot make
eugenic examination.
The term "licensed physician" does not include an

osteopath.

Fred D. Merrill, April 27, 1915.
Assistant District Attorney,

Green Bay, Wisconsin.
In your communication of the 22d inst., you call my

attention to sec. 2339m, providing that male applicants for
a marriage license shall submit to a certain health examina
tion and present a certificate of good health to the county
clerk as a condition precedent to securing a marriage license.
The section provides that such examination shall be made by
physicians duly licensed to practice in this state.
You ask whether a duly licensed osteopath may make this

examination and sign the required certificate. The ques
tion, therefore, is whether an osteopath duly licensed to
practice in this state is a physician within the meaning of
sec. 2339m.

It is a cardinal rule of statutory construction that—

"The common, ordinary, or approved meaning of words
in a legislative enactment is to be regarded as the one in
tended by the law-givers, unless such meaning is inconsistent
with the manifest legislative purpose." Sharpe v. Hasey,
134 Wis. 618, 620.

From the earliest day the term "physician" has had a well
understood and popular meaning. The science of oste
opathy is of comparatively recent origin. In the ordinary
miiid the terms "osteopath" and "physician" do not have
a common significance. They are not interchangeable
terms. There is no common understanding that a "physi
cian" is an "osteopath," or that an "osteopath" is a
"physician." Applying this test, we easily arrive at the
conclusion that, when the legislature used the phrase
"physicians duly licensed to practice in this state," it in
tended to designate that class of persons commonly and
popularly regarded as physicians and not osteopaths.
By reference to the statutes of this state providing for the

licensing of persons desiring to practice medicine, surgery
or osteopathy, it plainly appears that the distinction above
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suggested is recognized and preserved in such statutes.
Sec. 14356, Stats., spieaks of "persons commencing the

practice of medicine, surgery or osteopathy" It provides
that:

"Applicants shall submit to an examination in the various
branches in medicine and surgery usually taught in reputable
medical colleges, or if the applicant be an osteopath he or she
shall present a diploma from a regularly conducted college
of osteopathy * * * and shall pass the regular examina-
-tion of such board in anatomy, histology, physiology,
*  * * and theory and practice of osteopathy"

And it also provides:

"After examination, as hereinbefore provided, the board
shall, if it find the applicant qualified, grant a license to
said applicant to practice medicine and surgery in all their
branches in this state, or a license to practice osteopathy
therein"

And again:

"Osteopaths, when so licensed, shall have the same rights
and privileges and be subject to the same laws and regula
tions as practitioners of medicine and surgery, but shall not
have the right to give or prescribe drugs or to perform surgical
ooerations"

Other language from our statutes could be quoted, but it
seems that the above is amply sufficient to indicate a legis
lative intent to preserve a distinction between a person
commonly regarded as a physician and one who is termed an
osteopath. We do not commonly speak of an osteopath as
a physician, or vice versa; neither did the legislature by the
use of the term "physician" intend to include persons who
are commonly denominated "osteopaths."

It may be that an osteopath is as well qualified to make the
examination required as a physician and that no good reason
exists why he should not be permitted to do so. Neverthe
less, I am convinced that the legislature did not intend to
permit osteopaths to make this examination.
I have found only two cases which may be considered to

have some bearing upon this question, one being Nelson v.
State Board of Health, 22 Ky. Law Rep. 438, 442, 50 L. R. A.
383, 386, and Bandel v. Department of Health of the City of
New York, 193 N. Y. 133, 21 L. R. A. N. S. 49. In the former
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case the Kentucky court of appeals held that a college of
osteopathy was not a medical college so as to entitle the
holder of a diploma from such college of osteopathy to be
entitled to a license to practice medicine under the statutes
of that state. In the course of the opinion the court said:

"The terms 'physician,' 'practice medicine' and 'medical
college', used in the act, have a well-defmed popular meaning,
and were used, we think, by the legislature in this sense.
The term 'physician' refers to those exercising the calling
of treating the sick by medical agencies, as commonly
practiced throughout the state at the time the act was
passed. ♦ * ♦ Osteopathy teaches neither therapeutics,
materia medica nor surgery. Bacteriology is also ignored
by it. * * * A school which teaches neither surgery,
bacteriology, materia medica, nor therapeutics can not be
regarded as a medical college within the popular meaning
of those terms, as understood in this state, when the act in
question was passed."

In the latter case the court of appeals of the state of New
York held that under the statutory provisions of that state,
as well as under the provisions of the sanitary code of the
city of New York, an osteopath was entitled to be registered
in the city of New York as a physician. The peculiar
statutes of the state, however, as well as the terms of the
city ordinance, were controlling considerations in the de
termination of the case and cannot be regarded as any
authority upon the construction of the word "physician"
as used in our statutes.

It is my opinion that a duly licensed osteopath is not
authorized to make the examination and certificate pro
vided in sec. 2339/n.

Intoxicating Liquors—Posted Persons—^No authority to
remove person put on blacklist.

April 28, 1915.

L. Olson Ellis,

District Attorney,
Black River Falls, Wis.

I am in receipt of yours of the 26th inst., in which you
refer me to sec. 1554, Stats., under which a person using
intoxicating liquors excessively may be put on what is ordi
narily called the blacklist for a space of one year, and at the
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end of Lhc year a renewal of such expiration to furnish such
person liquors may be made. You submit the following
question:

"Where a person might have been put on by mistake or
where he might have been put on due to prejudice, and
there being no good cause to put him on the blacklist, what
remedy, if any, is there for such a party to get oiT the black
list before the year expires?"

In an ofTicial opinion to the district attorney of Lincoln
county, under date of December 21, 1914, it was held that
there is no authority given in the statutes to take a person
off the blacklist who has once been posted, and that the
posted person will stay posted for one year. I know of no
remedy whereby a pei'son who has been put on the blacklist
by mistake or prejudice may have his name removed before
the expiration of one year.

Criminal Law—Fraud—False Pretenses—A person mis
representing herself to be an ex-nun, for the purpose of
securing attendance at a public meeting to which an admis
sion fee is charged, is guilty of obtaining money under false
pretenses.

April 30, 1915.
E. E. Brindlev.

District Aitorneu,
Richland Center, Wis.

In your communication of the 26th inst. you present the
following;

"On the 24th and 25th of last February, Helen Jackson
visited the city of Richland Center and held a series of
meetings wherein she represented herself to be an ex-nun
who had escaped from some convent in Michigan. In these
meetings she told about the cruelties that had been practiced
upon her in the convent. The facts are that said Helen
Jackson had been sentenced to a Home of the Good Shepherd
by some judge having autliority in the matter, and-Lhat she
never was a nun nor could she become one under the rules of
the order of nuns. Said Helen Jackson charged twenty-
five cents as admission fee to her services or meetings.
"In case evidence could be produced that persons attended

said meetings and paid twenty-five cents admission fee in
reliance on, and because of, the representations of said
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Helen Jackson that she was an ex-nun, cpuld she be pros
ecuted under sec. 4423, Stats., for obtaining money by
false pretenses?"

Sec. 4423 provides in part as follows:

"Any person who shall designedly, by any false pretenses
or by any privy or false token and with intent to defraud,
obtain from any other person any money, goods, wares,
merchandise, or other property, * * * shall if the
amount of money or other property so received * *
shall not exceed the sum of one hundred dollars, he shall be
punished by imprisonment in the state prison or county
jail not more than one year or by fine not exceeding two
hundred dollars." •

In the case of Clawson v. State, 129 Wis. 650, 656, our court
held that .

"False pretenses involved at least four essential elements:
(1) There must be an intent to defraud; (2) there must be
an actual fraud cominitted; (3) false pretenses must be
used for the purpose of perpetrating the fraud; and (4) the
fraud must be accomplished by means of the false pretenses
made use of for that purpose."

In 19 Cyc. 393, we find the following:
"To constitute the crime of obtaining property by false

pretense there rtiust be: (1) A false pretense, (2) by defend
ant or someone instigated by him; (3) knowledge of defend
ant of. its falsity; (4) a reliance on the pretense by the
person defrauded; (5) an obtaining of the property by defend
ant or someone in>his behalf; (6) an intent in defendant to
defraud; and (7) an actual defrauding."
"A false pretense is a false and fraudulent representation

or statement of a fact as existing or having taken place,
made with knowledge of its falsity, with intent to deceive
and defraud, and which is adapted to induce the person to
whom it is made to part with something of value." 12
Am. & Eng. Ency. of Law, 804.
"The pretense must be a representation as to an existing

fact or past event." 19 Cyc. 394.

Under the facts above stated, if established in court, I
believe that every element of the crime of obtaining money
or property under false pretenses as embodied in sec. 4423
are present, and a conviction under it would be sustained.
The party in question has not defrauded only one person,
but a whole community by her false representations or pre
tenses.



350 Opinions of the Attorney-General

It has been held that

"A false representation made by a person as to his own or
another's necessitous condition, by means of which gifts of
money or property are obtained in charity, is a false pre
tense. A false .representation as to the identity of persons
or things is a false pretense. Assuming a fictitious name is a
false pretense. Falsely impersonating another, by means of
which something of value is obtained, is a false pretense.
A false representation as to another's existence is a false
pretense. A false pretense of possessing supernatural
power, made for the purpose of obtaining money or goods,
is indictable. A person obtaining money by falsely pretend
ing that a thing has been done commits the offense." 12
Am. & Eng. Ency. of Law (2d ed.), 845-6.

So I believe that a person who represents that she is an
ex-nun and pretends to relate the cruelties practiced upon
her while a nun, when the fact is that she never was a
nun, and her story, therefore, absolutely false, is guilty of
false pretenses.

If you are able to show that persons attended said meet
ings and paid the twenty-five cents admission relying on
the representations of said Helen Jackson, all the elements of
the crime are established.

Indigent, etc.—Tuberculosis Sanatori u m—Words and
Phrases—^The term "resident," as used in ch. 576, Stats.,
relating to tuberculosis sanatoriums, is not synonymous
with "legal settlement."

April 30, 1915.
J. L. Kelley,

District Attorney,
Princeton, Wis.

In your letter of April 29th you state that an indigent
person who has resided in your county since Sept. 1, 1914,
has made application to the county judge of this county
under sec. 1421-12, Stats., for admission to the tuberculosis
sanatorium as a county charge; that she is twenty-eight
years of age and a working girl, and that her parents live at
New London. You ask if the term "resident," as used in
ch. 576, Stats., is synonymous with the term "legal settle
ment?"

Sec. 1421-12 of ch. 576, Stats., provides in part as follows:
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"Any indigent person suffering from tuberculosis in the
secondary or advanced stages, who shall have been a resident
of the state for at least one year, shall be received into the
institution, within the limits of its capacity, as determined
by the state board of control. Before such person shall be
admitted, he shall file a statement with the county judge of
the county in which he resides, setting forth the fact that
he is unable to pay for his care and treatment. The county
judge of the county, in which such person resides, shall
make a thorough investigation of the case, and if he finds
that the applicant, or his legal representatives, are unable to
pay for his care, he shall approve in writing the application
of such person."

There is nothing to indicate in ch. 576 that the word
"resident" as therein used is to haye any other than its
ordinary meaning.

Under sec. 1421-12 a person who has been "a resident of
the state for at least one year" may be admitted if he is
afflicted with tuberculosis in the secondary or advanced
stage. Here the word "resident" certainly cannot mean
"legal settlement." I am therefore of the opinion that your
first question must be answered in the negative.

You also submit the following questions:
If the term "resident" as used therein is a condition that

can be governed by intention, what is there to prevent fraud
by a great number of afflicted persons coming into a county
and shortly afterwards making application under this chap
ter and charging the newly adopted county with the expense
of maintenance? And might not those conditions be
brought about by arrangements of third persons so as to
avoid a charge on the proper county?

I do not believe that a person who is afflicted \\nth tuber
culosis to such an extent that it necessitates his removal to

the Wales sanatorium cares very much, if he is indigent,
what county pays his expenses. Under the administration
of the statute in question, I believe that no abuses have
occurred such as you suggest in your questions, but if they
should occur those are matters that must be submitted to

the legislature. If the law in its present form is not as it
should be, it cannot be changed by giving it a construction
different than the clear meaning of the words used.
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Infoxicaiing Liquors—-.License—Baker Law—Where a per
son was in the saloon business in leased premises June 30,
1907, the owner may lease such premises to another or go
into the business therein himself, and the person so in busi
ness will not be entitled to a license at another location.

May 3, 1915.
0. II. Bruemmer,

Dislricl Ailoriicy,
Kcwaunee, Wis.

In your letter of May 1st you state that in one of the
towns in your county more licenses are in force than tlic ratio
specified under the Baker law. You state that one of the
saloon keepers in said town has been in business continu
ously since the Baker law went into effect; that he will be
unable to secure the same place of business at which he has
heretofore operated for the reason that the proprietor of the
premises desires either to operate a saloon upon his own
premises or to lease same to some other party. You inquire
whether under the circumstances the proprietor of the
premises is entitled to a license at his place of business, and
whether the present lessee is also entitled to a license at some
other location?

The second proviso in the Baker law (sec. 156orf) is as
follows:

"Provided further that licenses be granted or issued to
persons for those places or locations for which licenses were
issued or granted on or prior to the thirtieth day of June,
1907, unless by reason of a refusal of the owner to lease the
same for such purposes, their destruction by fire or the ele
ments or the same be refused by operation of law or under
the provisions of this act, then and in either of such cases
such license may be issued or granted to some other location."

The question is, has the proprietor in question refused to
lease his premises for saloon purposes? This must be an-
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swered in the negative. He is not refusing to lease his
premises for saloon purposes; he is willing to continue the
saloon business on his premises; but he is not willing to lease
the same to the person who has conducted the saloon at his
place heretofore. The lessee is not entitled to a license for
a new place under such circumstances. The proprietor of
the place, however, may receive a license, for a duly licensed
saloon business has been continuously conducted in said
place since June 30, 1907.
In State ex rcl. Marvin v. Larson, 153 Wis. 488, 491, our

supreme court said, concerning the proviso in the Baker
law:

"Perhaps the real intent of the proviso is not expressed
as clearly as might be desired, but we find no difficulty in
construing it as follows: Notwithstanding the ratio limit,
the owner of property under license for saloon purposes
June 30, 1907, may by himself or his tenant continue its
use for such purposes (if properly licensed) thereafter, and
any person in possession of such premises as lessee June 30,
1907, if thereafter deprived of opportunity to continue their
use by refusal of the owner to lease for such purposes, des
truction of the building by fire or the elements, or the opera
tion of other provisions of the law (e. g. the establishment of
a no-license area), may, if properly licensed, continue the
business at some other location."

The purpose of the Baker law was to place a limit to the
number of licenses that may be issued and the proviso was
simply to protect the property already invested in those
places that had license on June 30, 1907. A construction
should not be given to the law which has the tendency to
increase the number of saloons, although it may be said that
the proprietor who desires to conduct the business himself
does refuse to lease his premises for saloon purposes. Hav
ing in mind the purpose of the law, I believe it must be held
that under such circumstances the lessee cannot receive a

license for a new place, and in contemplation of the Baker
law the proprietor does not refuse to lease his premises for
saloon purposes.
My predecessor, Mr. Bancroft, came to this same con

clusion in an official opinion which you will find in the
Opinions of the Attorney General for 1912, on page 525.
As already stated, the answer to your question is, that the

lessee may not receive a license at a new location, and that
A.G.—23
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the proprietor of Llic premises may be legally licensed by the
licensing authorities.

Constitutional Law—Corporations —Employes —Wages—
Bill No. 117 S, providing for semi-monthly payments of
wages, constitutional.

May 3, 1915.

Hon. C. a. Budlong,

Member of Assembly.
In your inquiry of the 30Lh ult. you enclose a copy of

Bill No. 117 S, with amendments thereto, and ask whether
or not this bill in its present form is constitutional and valid.
Because of the limited Lime available I have not examined

all of the cases bearing upon the question involved. It is
doubtful, however, if an examination of the other cases

would add anything of material value to what is herein
stated.

Bill No. 117 S, provides in substance that every corpora
tion organized for pecuniary profit engaged in any enterprise
or business within the state of Wisconsin shall pay its
employes twice a month, and a penalty is provided for a fail
ure upon the part of any such corporation to comply with
the provisions of the laAV.
By amendment No. 3 S, employes engaged in lumbering

and logging operations are not to come within the provisions
of the bill, and by amendment No. 5 S, if I correctly under
stand it, employes in circuses and other traveling shows are
exempted from its provisions.

Cyc. states the rule as follows:

"So too a state may pass a law requiring all corporations
to pay their employes at stated intervals; and a similar
statute applying to individuals and partnerships would not
deny the equal protection of the law to either; nor is such a
law made invalid by exempting religious, literary, or chari
table corporations from its operation." 8 Cyc. 1065.

In Rhode Island it has been held that a statute providing
for weekly payments to the employes of all corporations
other than religious, literary or charitable is valid as an
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amendment of the charters of the corporations. State v.
Brown Sc Sharps Mfg. Co., 18 R. 1. 16, 25 Atl. 246, 17
L. R. A. 856.

At the request of the Massachusetts house of representa
tives the supreme cqjirt of that state gave to such house an
opinion upon the constitutionality of a statute requiring
manufacturers to pay wages of their employes weekly, the
statute applying to individuals as well as to corporations.
In this opinion the supreme court said that such a statute
would be constitutional. Among other things the court
said;

"It is Avell known that in some of thcstates of this country
legislation similar to that proposed has been held uncon
stitutional by the courts, sometimes on the ground that it is
partial in its character, but more frequently on the ground
that it interferes with what is called the liberty of contract,
which, it is said, either as a privilege or as property, is
secured to the inhabitants of a state by its constitution, or
by the constitution of the United States. In some of these
decisions a distinction has been suggested or made between
the rights of natural persons and the rights of corporations,
and such legislation fias been deemed valid with respect to
corporations whose charters were subject to alteration,
amendment, or repeal by the legislature, or which, being
foreign corporations, were permitted to do business in the
state under such conditions as the legislature might impose,
while the legislation has been deemed void with respect to
natural persons."

And in conclusion the court said:

"Without attempting to define the limits of the power of
the general court m Massachusetts to control the right of
its inhabitants to make contracts generally, we cannot say
that a statute requiring manufacturers to pay the wages of
their employes weekly is not one which the general court has
the constitutional power to pass, if it deems it expedient
to do so." In re House Bill No. 1230, 163 Mass. 589, 590,
596, 40 N. E. 713, 715, 28 L. R. A. 344, 345, 347.

In Arkansas a statute requiring corporations to pay their
employes semi-monthly was held valid. Arkansas Stave Co.
V. State, 94 Ark. 27, 125 S. W. 1001, 27 L. R. A. N. S. 255.
A statute of California requiring all corporations doing

business in that state to pay their employes monthly was
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held by the federal circuit court of the northern district of
California valid. Skinner v. Garnctt Gold Mining Co., 96
Fed. 735. The supreme court of California, however, held
the same statute invalid as an unconstitutional discrimina

tion against coi'porations and their employes. Johnson v.
Goodyear Mining Co., 127 Cal. 4, 59 Pac. 304, 47 L. R. A.
338. And in Illinois a statute requiring weekly payment of
wages by every manufacturing, mining, quarrying, lumber
ing, mercantile, street, electric and elevated railway, steam
boat, telegraph, telephone, and municipal corporation, and
every incorporated express company and water company,
was held unconstitutional as an invalid discrimination be

tween the corporations named and others which are organ
ized for pecuniary profit and employ labor. Braceville Coal
Co. V. People, 147 111. 66, 35 N. E. 62, 22 L. R. A. 340. In
the reports of these several cases in the L. R. A. will be
found extensive notes referring to a number of other de
cided cases. It will be seen that the courts are not unani

mous in their opinions as to the validity of statutes such as
that involved here. I believe that our court would hold the

bill in its original form constitutional. Those amendments
which except the employes of certain classes of corpora
tions I believe would be held valid if the court could say
that there was such a dilTerencc between corporations en
gaged in the businesses named and other corporations as
to make this a valid classification. Probably it could find
such a reason. Of course, you will understand that it can
not be stated certainly whether or not our court would sus
tain this kind of a statute, but I am inclined to think that
it would.

Counties—Indigent, Insane, etc.—Charitable and Penal In
stitutions—Residence—A wife takes the residence of her

husband, and his residence fixes the legal settlement of his
wife, who is in the hospital for insane.

May 3, 1915.
L. J. Fellenz,

District Attorney,
Fond du Lac, Wis.

In your communication of the 30th ult., you state that
Hattie Dunbar was discharged from the insane asylum at
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Oshkosh about the first day of June, 1914, having been
committed to said hospital about a year and a half prior to
that time from Outagamie county. She came to Outagamie
county with her husband about three years ago from In
diana. They lived at Appleton about ten months, and, while
living there, the wife (this patient) was committed as afore
said; that while she was confined to the hospital the hus
band moved to Green Bay and lived there about fourteen
months, and later on, about the first day of June, 1914,
moved to Fond du Lac county; that a short time ago the
wife was again committed to the northern hospital for in
sane, from Fond du Lac county. You inquire whether,
under the circumstances, she is a charge against Fond du
Lac county, and, if not, whether she has any legal residence
in the state of Wisconsin.

Sec. 1500 provides, concerning the legal settlement of a
married woman, as follows:

"A married woman shall always follow and have the
settlement of her husband if he have any within the state;
otherwise her own at the time of marriage, and if she then
had any settlement it shall not be lost or suspended by the
marriage; and in case the wife shall be removed to the place
of her settlement and the husband shall want relief he shall
receive it in the place where his wife shall have her settle
ment."

Under the facts stated by you, neither Hattie Dunbar nor
her husband lived one full year in Fond du Lac county, nor
in Outagamie county, but her husband has resided continu
ously fourteen months at Green Bay, in Brown county.
This gives him a legal settlement in Brown county.
The question is, can his wife, under the circumstances,

be considered as having a legal settlement in the same
place? Does her legal settlement follow that of her hus
band while she is insane and an inmate of a state insfitu-

tion?

In Strong v. Farmington, 74 Me. 46, it was held that a
person who is non compos or insane is incapable of acquir
ing a pauper settlement in his own right. Where such a per
son lived in his father's family until he was forty-eight
years of age, and was then sent to an insane hospital, it was
held that he followed the residence of his father acquired
while he was an inmate of the hospital.
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In Great Barringlon v. Ti/rinyham, 18 Pick. 264, where a
minor who derived a settlement from his mother resided in

another state for the purpose of learning a trade, and the
mother acquired a new settlement in Massachusetts bj' re
marrying before the son became of age, the court held that
his settlement followed hers although lie was not regularly
indentured as an apprentice.
Under our statute, and under the authority of the case

of Strong v. Farmington, supra, I am of the opinion that
Hattie Dunbar has not acquired any legal settlement in
the county of Fond du Lac, and that under the circum
stances no charges against said county can be made for her
support at the insane asylum at Oshkosh. She, however,
has acquired a legal settlement in Brown county by reason
of the fact that her husband acquired said settlement in
that county, and her settlement follows that of her hus
band. In arriving at this conclusion, I have assumed (al
though you have not so stated in your letter) that the hus
band was not supported as a pauper while in Brown county.

Counties—Indigent, Insane, etc.—Charitable and Penal
Institutions—Residence—County of residence prior to com
mitment and not that of legal settlement liable for main
tenance of patient in insane asylums.

May 12, 1915.
L, J. Fellenz,

District Altorneij,
Fond du Lac, Wis.

Jn my opinion to you under date of May 3d concerning
the liability of Fond du Lac. county for the support of Hattie
Dunbar at the northern hospital for the insane, I assumed
that the county is liable only in case she had a legal settle
ment therein. Since writing said opinion I have considered
the question whether said assumption was correct and
whether Fond du Lac county could be held liable if, instead
of a legal settlement acquired therein, she had simply
acquired a legal residence. The result of my investigation
has been the following.
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Sec. 588 provides:

"All insane persons, residents of this state, who may be
admitted into said hospitals shall be maintained therein at
the expense of the state; but the county in which such
patient resided before being brought to the hospital shall
pay for all necessary clothing, when not otherwise supplied,
and one dollar and seventy-five cents per week for the
patient's support."

Our supreme court had under consideration the provisions
of this statute in the case of State ex ret. Grant Co. v. State

Board of Supervision, 72 Wis". 108. On page 112, the court
said:

"The only question to be settled under the laws of this state,
to fix the charge upon a county or the state, is the question
of residence at the time of commitment to the hospital. See
said sec. 595, R. S. If the insane person is a resident of any
county in the state when committed, then such county is
charged, by sec. 595, with his partial support, and if he has
no residence in any county in the state, then the entire
support falls upon the state."

(Sec. 595, Revised Statutes of 1878, and Annotated Stat
utes of 1889, are the same as sec. 588, Statutes of 1898.)
The above would be decisive of the question before us if

it were not for a provision in sec. 604e, Stats. The last
sentence in said section is as follows:

"The provisions of sections 1500 and 1505, both inclusive,
are hereby made applicable to the support of insane per
sons, including the support of an insane wife by her husband."

Sec. 1500 is the one relating to legal settlement and the
manner of acquiring it; and the following sections relate to
the supervisors' duty and the liability of the support of rela
tives, and a procedure is outlined for enforcing such lia
bilities.

This provision of the statutes was placed therein substan
tially in its present form by the revisors of 1898. In the
revisors' bill of 1897, they state, in a note, that sec. 604e
was taken from subsecs. 2, 5 and 6, sec. 604n of Sanborn &
Berryman's Annotated Statutes. In said subsec. 6 we find
the following:

"Sections 1502, 1503, 1504 and 1505 of chapter 63,
revised statutes of 1878, relating to the relief and support
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of the poor, are hereby declared to be applicable to insane
persons, in the same manner and to the same extent that
they now apply to other classes unable to maintain them
selves, described in section 1502 of said chapter."

You will note that sees. 1500 and 1501 were not here

mentioned, and the provisions of said sections did not apply
to insane persons. Sec. 1500 is the one, as previously stated,
covering the subject of legal settlement. The revisors for
some reason not explained by them added sees. 1500 and
1501, making the provisions as to legal settlements appli
cable to insane persons. The statutes of 1898 were enacted
by the legislature, and, therefore, whatever they contain
may be considered as duly passed and enacted into law.
But we find that sec. 604e was slightly amended, and, as
amended, re-enacted in ch. 376, Laws of 1905.

In Richardson v. Stucsser, 125 Wis. 66, our court con

sidered somewhat the provisions of sec. 604e, and it was
held that

"The incorporation of sees. 1500 to 1505, both inclusive.
Stats. 1898, into sec. 604e 'thereof so as to be applicable to
the insane, alTects all such, the support of whom is not
properly a public charge, and provides procedure to be
followed in compelling those privately liable for such support
to do so." (Syllabus.)

Subsequent to the said decision of our supreme court, the
legislature slightly amended sec. 588 by ch. 41, Laws of
1913. As so amended, it is now a part of our statute as
above quoted.
Under sec. 588, the county in which the patient resided

before being brought to the hospital is made liable for its
support to the extent of one dollar and seventy-five cents
per week, and clothing. Under sec. 604e, the county in
which the patient has a legal settlement is made liable.
These are inconsistent provisions and both cannot be the

law at the same time. I believe the principle of statutory
construction that the last statute enacted is the one that con

trols in such cases as these is applicable, and I believe that
the county in which the patient had a residence prior to his
commitment to the hospital is the county that should be held
liable. In view, however, of the history of the two statutes
as above quoted, the question is not entirely free from doubt.
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I am informed by the secretary of the state board of control
that the board of conlrol has held liable the county in which
the patient resided at the time he was committed to the
asylum. I believe thai this ruling must be adhered to until
the court has passed upon it, or until the legislature has
cleared up the matter.

HaLtie Dunbar was undoubtedly still under the authority
of the superintendent of the asylum while she was at home in
Fond du Lac county, under sec. 587c, Slats. Assuming
that to be the case. Fond du Lac county is not chargeable
for her sui)port while at the asylum.

Corporadons — Insurance Companies — Consolidation —
Where an insurance company, admitted to do business in this
state, is merged or consolidated with another, not so ad
mitted, the corporation so formed cannot do business in this
state on the license of the one entering into such merger or
consolidation.

May 4, 1915.

Hon. George E. Beedle,

Deputy Commissioner of Insurance.
In your letter of April 30th you enclose a brief statement

of facts, together with exhibits, in regard to the consolida
tion of the Fraternal Aid Association with the Fraternal
Union of America under the corporate name Fraternal Aid
Union. You also enclose a letter from the general counsel
of the Fraternal Aid Union in regard to this matter and ask
my opinion on the question of continuing the license of the
Fraternal Aid Association so as to permit the consolidated
society to transact business in this state. You say that the
question is important, owing to the fact that the situation
might arise where an organization seeking to do business in
this state and not being able to comply with the laws might
go through the form of merger with some minor fraternity
of no particular standing which may have been licensed in
this state prior to 1907. You further state that in this par
ticular case the consolidated society probably affords equal
or greater privileges to the members than did the original
Fraternal Aid Association.
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The statement of facts submitted is as follows:

"The Fraternal Aid Association of Lawrence, Kan., is a
fraternal or mutual benefit society which commenced busi
ness in 1890, was incorporated under the laws of the state of
Kansas in 1894, and was admitted to transact business in
the state of Wisconsin May 11, 1904.
"The Fraternal Union of America of Denver, Colo., is a

fraternal or mutual benefit society which was incorporated
and commenced business in September, 1896, under the
laws of the state of Colorado. The fraternal Union of Amer
ica has never been licensed to transact business in the state
of Wisconsin.

"In 1914 the Fraternal Aid Association and the Fraternal
Union of America were merged or consolidated under the
corporate name of 'The Fraternal Aid Union'. At the time
of the consolidation each of the societies had approximately
forty thousand members. The articles of incorporation of
the consolidated society are identical with the articles of
incorporation of the Fraternal Union of America, with the
following amendment: (See Exhibit 'A'). The articles are
amended so as to change the name from the Supreme Lodge
of the Fraternal Union of America to the Fraternal Aid
Union and a provision is added that a branch office may be
maintained in the city of Lawrence, state of Kansas, and a
further provision regarding the meetings of the governing and
legislative body of the association.
"The agreement of the proposed consolidation is hereto

attached and marked Exhibit 'B'. This agreement was
signed by the presidents and the secretaries of the two
societies on the twenty-ninth day of July, 1914. It will be
noted in this agreement that the members of the Fraternal
Aid Association continue their present contracts on the same
rates and plans as were provided in the constitution and by
laws of the Fraternal Aid Association. However, all new
members are admitted to the consolidated society, the Fra
ternal Aid Union, on the plans of insurance which have
heretofore been offered by the Fraternal Union of America.
The by-laws of the consolidated society, the Fraternal Aid
Union, are in substance the same as the original by-laws of
the Fraternal Union of America.
"From the foregoing facts it appears that the consolidated

society, the Fraternal Aid Union, partakes of the identity
of the Fraternal Union of America to a greater extent than
it does of the identity of the Fraternal Aid Association.
All of the future plans of operation of the Fraternal Aid
Association are discontinued and the plans of operation of
the Fraternal Union of America are continued in the con
solidated society, the Fraternal Aid Union.
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"The second section of the agreement of consolidation
reads as follows:
" 'The constitution and laws, a copy of which is hereto

attached, marked Exhibit "A", shall be the constitution
which shall govern the officers of the consolidated society
and which shall be properly adopted by the Supreme Lodge
of the Fraternal Union of Ainerica in accordance with the
provisions of its present constitution and laws.'
"While the agreement of consolidation is far different

from a contract of re-insurance, still it has much the same
result, and in some respects is equivalent to a re-insurance
of the Fraternal Aid' Association by the Fraternal Union of
America.
"The seventh section of the agreement of consolidation

reads as follows:
" The said consolidated society agrees to accept the

representations in the applications and medical examinations
of the certificate holders of the said Fraternal Aid Association
the same as though made directly to the consolidated society,
and in consideration therefor and the further consideration
of these articles herein set forth, the consolidated society
hereby assumes all the liabilities thereunder of the said
Fraternal Aid Association and agrees to pay to each and
every certificate holder of the Fraternal Aid Association and
his beneficiaries all the benefits he or she may be entitled
to under its terms, provided also that the consolidated
society shall be subrogated to all defenses of every kind and
character, which the Fraternal Aid Association would have
had through any certificate or claim thereunder but for this
merger and consolidation and have the right to set the same
up against any claim made upon it or any action brought on
any certificate.' "

The Exhibit "B" referred to in the statement of facts is a
memorandum of the proposed plan of merger and consoli
dation of the Fraternal Aid Association of Lawrence, Kan
sas, and the Supreme Lodge of the Fraternal Union of
America, of Denver, Colorado. This memorandum recites
that the Fraternal Aid Association, of Lawrence, Kansas,
and the Fraternal Union of America, of Denver, Colorado,
each has about forty thousand members and that each is a
fraternal beneficiary insurance association duly organized
under the laws of said states and having a lodge system and
representative form of government; that it is proposed by
and with the supervision and approval of the superin
tendents of insurance of those two states to merge and con
solidate these two associations; that the articles of incor-
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poration of the Supreme Lodge of the Fraternal Union of
America shall be amended to change the name of the cor
poration to the Fraternal Aid Union; that the charter and
articles of incorporation of the Supreme Lodge of the Fra
ternal Union of America when amended shall be the charter

and articles of the consolidated society and that it shall
have and enjoy all of the benefits and privileges now pos
sessed by each of the bodies being consolidated. It pro
vides that all of the members of each of said societies shall

be members of the consolidated society, and contains other
provisions regarding the officers of the consolidated so
ciety. It also provides that the agreement shall be and be
come in full force and effect only when it shall have received:

"1. The approval and endorsement of the superintendent
of insurance of the state of Kansas and the insurance com
missioner of the state of Colorado to the proposed plan.
"2. This agreement shall have received the approval and

be adopted by the members of the general council of the
Fraternal Aid Association in accordance with the laws of
Kansas and by the Supreme Lodge of the Fraternal Union of
America at a special session thereof called for that purpose
by at least the number of votes required by the statutes of
the state of Colorado relating to mergers and re-insurance
of fraternal beneficiary societies.
"3. Upon proper certificates from the superintendent of

insurance of the state of Kansas and the insurance com
missioner of the state of Colorado, and upon compliance by
each of the respective parties with the terms and conditions
of this contract, the supreme executive ofTicers of the said
societies shall proceed to consummate the terms of this con
solidation."

A certified copy of the articles of incorporation of the
Supreme Lodge of the Fraternal Union of America, to
gether with a certified copy of tlie amendment to said arti
cles changing its name to the Fraternal Aid Union, are also
enclosed. The Supreme Lodge of the Fraternal Union of
America was organized under the laws of the state of Colo
rado and the amendment purports to have been adopted in
accordance with the laws of that state.

The letter from Allen & Weljster, attorneys for the Fra
ternal Union of America, states that the agreement was
drawn with the view tiiat neither one of the old organiza
tions was to be paramount to the other, but that each stood
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upon an equal fooling. They take the position, although
not insisting upon it at all vigorously, that the consolidated
organization is entitled to a license to do business in this
state as being a continuation of the Traternal Aid Associa
tion of Kansas. They have enclosed a memorandum in
which they quote from Clark & Marshall on Private Cor
porations, Vol. 2, pages 1094, 1097 and 1099. They also
quote from Sec. 910, Vol. 4, Cook on Corporations. These ci
tations are to the effect that, where two corporations, each
organized under the law of a different state, consolidate,
the consolidated corporation is, as to each of said states, a
corporation of that state and that the consolidated corpo
ration has a domicile in each state; that in a sense there is
a distinct corporation in each state, owing its existence to
the law of that stale and that state only.

The rule is universal, I believe, that the eiTect to be given
to a consolidation or merger of corporations depends upon
the statute under which such consolidation or merger takes
place. The general rule is, in the case of consolidation, that
both of the old corporations are terminated, and that the
consolidated corporation is a new corporation. If, however,
there is a merger, then the corporation merged loses its ex
istence while the corporation into which it is merged con
tinues its existence. Taking the case before us, it appears
that the transaction, legally considered, is to be elTccted by
an amendment of the articles of the Colorado corporation.
This corporation never was admitted to do business here.
So far as this amendment shows, it would appear that there
is a merger of the Kansas corporation into the Colorado
corporation. As the latter never was admitted to do busi
ness in tiiis stale it is diflicult to see wherein the mere fact
that it has absorbed a corporation which was admitted to
do business in this state will help it any.

On the other hand if both of these corporations had been
organized under the law of the same state there could be
little question, we believe, but what tho' effect of the con
solidation, if it be considered as such, would be to terminate
the existence of both of the old corporations and the forma
tion of a new corporation. The authorities cited by Messrs.
Allen Si Webster do not appear to me to help out very much
upon this question. While it may be true that as to the
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states in which the two corporations were organized the
new or consolidated corporation is a corporation of each
state, it by no means follows that as to other states it is the
same corporation as either of those entering into the con
solidation. It seems to me that as to other states this must

be considered either a new corporation or else as a con
tinuation of the Colorado corporation.

Sec. 1958, subsec. 2, par. (a), provides:

"No fraternal beneficiary order or society not authorized
or licensed to transact business within this state on the
twelfth day of July, 1907, shall be incorporated within this
state or be licensed or permitted to transact business within
this state, unless its laws require the regular payment and
collection of rates of assessment under whatsoever plan of
business it has adopted not lower than those deduced from
the National Fraternal Congress mortality table computed
upon an interest assumption of four pcr centum per annum,
nor unless it shall hold assets sufTicient to provide for its
other liabilities and its reserve liability, upon its own plan
and assumptions within the foregoing limitations."

As I understand it neither the Fraternal Aid Association

nor the Fraternal Union of America nor the Fraternal Aid

Union require the payment of rates of assessment as high
as those deduced from the National Fraternal Congress
mortality table. The Fraternal Aid Association was licensed
to do business within this state on the 12th day of July,
1907, while the Fraternal Union of America never was

licensed to do business in this state. The Fraternal Aid
.\ssociation therefore was exempted from the provision
requiring it to collect these rates, while the Fraternal Union
of America Avas not.

Cook, in his late work on Corporations, says:

"There has been a great deal of litigation over the ques
tion of whether a consolidation dissolves the consolidating
companies, inasmuch as it generally happens that the old
corporations possessed peculiar and valuable powers or
exemptions which arc lost by the consolidation if the above
principle of law is applied. * * The courts, however,
not favoring such exemptions, have quite uniformly held that
the exemptions were lost by the consolidation, on the ground
that the old corporations were thereby dissolved and a new
one was formed. * * Where two or more corporations
are consolidated, the question of whether they are thereby
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dissolved and a new corporation formed, or whether their
existence continues and no new corporation is formed, de
pends upon the words of the statute authorizing the con
solidation. The supreme court of the United States says
that the presumption is that the old companies are not dis
solved. [Keokuk, etc. R. R. v. Missouri, 152 U. S. 301.1
"Notwithstanding this presumption, however, the federal

courts have held quite uniformly that the usual statute
authorizing consolidation has the effect of dissolving the
consolidating companies and of forming a new one, inasmuch
as the statute generally indicates that intent.
"In the state courts the decided weight of authority is to

the effect that a new corporation comes into existence by
the consolidation." 4 Cook on Corporations (7th ed.)
sec. 897, pp. 3570-3573.

It seems clear to me that here the consolidated corpora
tion loses the benefit of the exemption which one of its
constituent corporations possesses. It would be a strange
thing if by merely consolidating with another corporation
this Fraternal Union of America could come into this state

and transact business which, without such consolidation, it
would have been prohibited from transacting. Where,
prior to the consolidation, a fraternal benefit society having
forty thousand members was authorized to solicit new mem
bers and transact other business in the state, by the mere
alchemy of such consolidation, you, now have a corporation
double that in size, and one that presumably by putting
forth efforts could transact twice the business that was

before transacted, and gain twice as many new members
as could the old corporation. I do not believe the legis
lature intended any such result.
The statute under which the merger or consolidation

was effected has not been quoted. It may be that such
statute would have some bearing upon the question, although
I doubt that very much. It would seem to me that the
question of the public policy of this state is a more material
question than that of the particular statute, so far as the
authority of the consolidated association to do business in
this state is concerned.

Upon the general proposition that a consolidation termi
nates the existence of the old corporations I would cite:
10 Cyc. 302-303; 6 Am. & Eng. Ency. of Law (2d ed.)
810, 811, 812 15 Current Law, 1074; Clark on Corporations,
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151; 2 Clark &. Marshall, Private Corporations, sees. 354
and 362d; 3 Purdy's Beach on Private Corporations, sec.
1273, and the cases cited in the Decennial Digest and its
continuations under the title of Corporations, sec. 586.

While I have not found any authority upon precisely
the question that is raised here, I am satisfied that as to
this state the consolidated organization is either a new
corporation or else is a continuation of the Colorado cor
poration, and that in either event it is not entitled to con
tinue doing business in this state.

This does not mean that the Wisconsin members of the

Kansas corporation lose all of their rights. Under sec.
1958, subsec. 3, par. (a), and subsec. 15, par. (f), the cor
poration may continue its business with such members.

Criminal Law—Industrial School for Girls—Neither a
male over ten years nor a female over eighteen years can
be sentenced to the industrial school for girls.

May 4, 1915.
Miss Mary J. Berry, Superintendent,

Wisconsin Industrial School for Girls,
Milwaukee, Wisconsin.

Your letter of April 30th, together with enclosed letter
of Judge Schoengarth of Clark county, was duly received.
You state that the judge gives an interpretation of sec.
1543, .Stats., difTerent from the interpretation that you have
placed upon it, and you desire my opinion on the matter.

It appears that Judge Schoengarth sentenced to your
school one Mary Lantz, who is over eighteen years, but
under nineteen years of age. The judge contends that the
complaint was made under sec. 1543, Stats., which does
not limit the age. The question is, can a person be sen
tenced to your school who is over the age limit given in
sec. 1547, Stats.?

Sec. 1547, Stats., provides in part as follows:

"Any male child under the age of ten years and any female
child under the age of eighteen years, besides such as are
included in section 1543, who shall be found begging or
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receiving aims, either directly or under pretense of selling
or offering anything for sale in any public street or place
for that purpose, or wandering in public places as one of the
class known as rag pickers, or wandering without having
any home, abode or proper guardianships or destitute be
cause an orphan, or having a parent undergoing imprison
ment or otherwise, or who frequents the company of reputed
thieves or of lewd, wanton or lascivious persons in speech or
behavior, or notorious resorts of bad characters, or is an
inmate of any house of ill fame or poorhouse whether in
company with a parent or otherwise or has been abandoned
in any way by parents or guardians, and any child within
the ages aforesaid, upon petition of his parents, guardian,
or if none, those having him in charge, showing that the
welfare and best interests of the child require it, may be
brought before any judge of a court of record of the county
and committed to the state public school, or to an industrial
school, in the manner and for the time before provided in
this chapter, and subject to like appeal."

Sec. 1543 defines a vagrant without placing any age
limit on the person who may be called a vagrant. The
question is, does the clause "besides such as are included
in section 1543", as found in the first sentence of sec. 1547,
above quoted, authorize the commitment of a vagrant who
has exceeded the age limit found in sec. 1547, the age limit
given in said section for males being all those under ten
years of age, and for females all under the age of eighteen
years?
The thought is not expressed as clearly as it might be,

but I believe the correct construction is that all persons
such as are described in sec. 1547, and all vagrants as
described in sec. 1543, may be sentenced to the schools
mentioned in sec. 1547, if they come within the age limit
given above, i. e., male children under the age of ten years
and females under the age of eighteen. Any other inter
pretation would permit the commitment to these schools
of a vagrant, though old and decrepit, and such schools
were intended for children—not for those of mature years.
I believe that no male children over ten years of age

and no females over eighteen years can be legally sentenced
to your school under sees. 1543 and 1547, Stats.

A.G.—24
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Appropriations and Expenditures—Claims—Interest—A
claim against the slate docs not draw interest.

May 4, 1915.
Hon. 0. E. Remev, Sccrelarij,

Wisconsin State Board of Agriculture.
In your communication of the 28lh nil., you stale that

the Wisconsin state board of agrici'illure owes much money,
some of the accounts running into the thousands; that in
sending the board statements recently the creditors added
interest to their accounts; that your impression is that
these people have no right to charge interest and that you-
cannot pay any more than the principal. You inquire
whether you arc correct in this matter.
Under ch. GO, Stats., the state board of agriculture is

made a department of the state government. It is an
arm of the state government and therefore the laws ajipli-
cablc to the stale arc, as a general rule, applicable to the
stale board of agriculture.

In the case of State v. Milwaukee, 145 Wis. 131, 135,
the following rule taken from the case of Jones v. Taiham,
20 Pa. St. 398, Avas laid doAvn:

"Words of a statute applying to private rights do not
afTccL those of the state. This principle is well established,
and is indispensable to the security of the puiilic rights. The
general business of the legislative power is to establish laws
for individuals, not for the sovereign; and, when the rights
of the commonwealth are to be transferred or affected, the
intention must be plainly expressed or nescesarily implied."

Under this rule I believe that sec. 1688, Slats., establish
ing "the rate of interest upon the loan or forbearance of
any money, goods or things in action shall be six dollars
upon the one hundred dollars for one year," is not appli
cable to the state or to any dej)artment thereof, and is
therefore not applicable to the board of agriculture. .
In arriving at this conclusion I have not overlooked the

provision in sec. 1458/> that "the stale shall not in any
manner whatever be liable for any debt or obligation in
curred or contract made by said board." The board
referred to is the state board of agriculture. I believe that
this was simply a provision in the statute limiting the board
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in its expenditures to the money it receives by the appro
priations made to it by the legislature and money received
from other sources; and, in view of the fact that the stat
utes expressly make it a department of the state, the stat
utes as to interest do not apply to said board.
You are therefore advised that it is my opinion that

you are correct in your assumption, and that the state
board of agriculture is not required to pay interest on
accounts held against it by creditors.

Criminal Law—Courts—Procedure—'Public Officers—-A jus
tice does not lose jurisdiction if he does not enter judgment
in his docket until day after rendition.

Action of court commissioner in releasing person in cus
tody on habeas corpus may be reviewed by motion made in
circuit court.

Defendant released on preliminary examination has not
been in jeopardy and may be rearrested.

May 5, 1915.
A. M. Warden,

District Attorneyy
Washburn, Wis.

In your letter of the 1st you say that a man, whom
you designate as "S", had a homestead in what was then
the town of Iron River; that seven years ago he left the
town and moved with his family into the village of Iron
River; that since then the town of Tripp has been created
out of a portion of Iron River in which the above men
tioned homestead was located; that "S" has lived with
his family in Iron River and has voted there for the past
seven years up to and including the general election in the
fall of 1914; that he has either rented the farm or kept
a hired man thereon all the time and has one there now;
that he has been in business in Iron River for the past
five years up to last December when he sold out; that he
still lives with his family in Iron River; that a few days
before the spring election he went out and worked on the
farm doing chores, helping his man, and tried to claim his
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residence there; that he would go back and forth from town
to farm, and that in all he stayed on the farm six nights
before the election; that he voted in the town of Tripp at
the recent spring election; that he was arrested for illegal
voting and taken before the municipal court of your city
where he was adjudged guilty on the 29th of April; that
the j)rcliminary hearing was held on the 26th and "S"
was permitted to go on his own recognizance, and that the
court took until the 29Lh at one-tiiirty P. M. to consider
the evidence; that the court upon rendering judgment called
"S" by phone, but was Informed by his wife that he had
gone to the farm and that she would send for him; that
"S" reached there on the 30Lh at noon; that the. testimony
was taken by the deputy circuit court reporter, who is
also county treasurer, and was not written up by him
prior to the rendering of judgment; that "S" came with
his attorney and demanded the testimony; that he was
present at the preliminary examination and took part;
that, when he found the testimony was not written up,
he threatened to commence habeas corpus proceedings
which was done on April 30th; that the municipal judge
pronounced judgment on the 29th, but did not enlcr same
upon the docket until the 30Lh.
You ask if the judge lost jurisdiction through his failure

to enter the judgment upon the docket at the lime it Avas
rendered.

As I understand it, the municipal court was created
by ch. 38, Laws of 1895, and no material changes have
been made in the law relating to it since that time. Sec.

5 of that chapter provides in part:

"The proceedings and practice of sai'd court shall-, in all
respects, be governed as far as practicable by the laws re
lating to justices' courts of this slate, * *

Sec. 4743, Slals., provides:

"The justice shall enter an action in his docket in which
the state of Wisconsin shall be plaintilT and the accused
defendant, and he shall keep all such other entries as are
required in civil causes."

Sec. 4759 provides that, when the accused shall be found

guilty either by the court or by the jury or shall be con-
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victed upon a plea of guilty, "the court shall render judg
ment thereon."

Sec. 3574, Stats., provides in part:

"Every justice of the peace shall keep a docket in which
he shall enter in each case to which they relate:

"(XO) The judgment rendered by the justice, and the
time of rendering the same, and the amount of the debt,
damages, costs and fees due to each person separately;

Sec. 3662, Stats., provides:

"In all cases where judgment shall have been confessed,
or the plaintiff shall be nonsuited, or withdraw his action,
or where a verdict shall be rendered in favor of either party,
or the defendant shall be in custody at the time of the trial
of the cause, the justice shall forthwith render judgement
and enter the same in his docket. In all other cases, when
the cause shall have been submitted to the justice for his
decision, he may take time to consider his judgment and in
such case he shall continue the cause to a time to be by Him
named, not more than seventy-two hours from the time the
same is so submitted, at which time he shall enter his judg
ment."

This latter section has been before our court on several
different occasions. In McNamara v. Spees, 25 Wis. 539,
in an action before a justice of the peace to recover damages
for trespass by cattle, the jury returned a verdict at ten
o'clock p. m., the 2Gth of August, which was on Saturday.
The justice then ordered that the cause be kept open for
rendition of judgment and taxation of costs until Monday,
the 23d, at one o'clock p. m., at which time judgment
was rendered upon the verdict. The supreme court held
that by failing to render judgment forthwith, as required
by the statute, the justice lost jurisdiction, but the court
said: (p. 542)

"It may be that if the justice has rendered judgment forth
with, his neglect after a longer time to comply with the fur
ther provision to enter it in his docket would not affect its
validity. It was so held in Hall v. Tuttle, 6 Hill, 38."

In the case of Hall v. Tuttle^ 6 Hill, 38, referred to in
the Wisconsin case from which the above quotation was
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made, this queslion is fairly and squarely decided. Among
the cases relied upon in support of that conclusion is the
case of Alassy v. Johnson, 12 East, 67, in which case it is
said in the Hall case a full record of conviction was neces

sary.

In the case of Wearne d. Smilh, 32 Wis. 412, it was held
that, where a jury came into court with their verdict at
eleven o'clock p. m. on the 20th day of March, and the
court took a recess until nine o'clock a. m. on the 2Ist of

March, he lost jurisdiction. The court referred to the
language quoted from McNamara v. Spees, and among
other things said: (p. 415)

"lie is only rectuired to render judgment instantly, bu|
not to enler it in his docket. The former, being the judicia'
act, must be performed at once; the latter, the ministerial'
may be done afterwards. The former is done iiy pronounc
ing judgment in words audible to the parties and bystanders,
as by saying in a voice capable of being heard: T render
judgment on this verdict in favor of the plaintilT and against
the defendant, for the damages found by the jury and the
costs of suit.' The judgment thus rendered may be sub
sequently entered in the docket, and the costs taxed, without
affecting its validity."

In the case of Kleinsleuher i>. Schumacher, 35 Wis. 008,
the court refen-cd to the case of Wearne i>. Smilh, and
among other things said: (p. 613)

"We arc inclined to adhere to this construction of the
statute, and to say that it authorizes the justice to sub
sequently tax the costs and perfect the judgment upon his
docket, which he has already rendered, providing he pro
ceeds within a reasonable time and without unnecessary
delay to the performance of that duty. What should be
deemed a reasonable time within which the costs should be
taxed and the judgment jierfccted upon the docket, will
depend somewhat on the circumstances attending the trial;
the time the verdict is received; and the care and labor
necessary to examine papers and make a correct taxation."

In this latter case it was held that, where judgment
was rendered on the 7th day of October and costs taxed
on or about the 2()th of the same, month, a reasonable time
had been exceeded, and that such taxation was invalid.
In view of these several authorities it is my ojiinion that
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a justice of the peace does not lose jurisdiction by failing
to enter the judgment rendered until the day following
its rendition. The same rule would hold good as to the
municipal court of Bayfield county.

In answering the above question I have followed your
designation of what the action of the justice was. Sec. 4543
provides that the punishment for illegal voting at any town
meeting or election shall be imprisonment in the state
prison not more than three years nor less than one year or
in the county jail not more than one year, or by fiiie not
exceeding $200. As ch. 38, Laws of 1895, sec. 5, gives the
municipal judge of Bayfield county the same criminal
jurisdiction as is possessed by justices of the peace I do not
see how your judge would have jurisdiction to pronounce
judgment upon an offense of this kind. If he did so pro
nounce judgment, it would seem to me that he must have
exceeded his jurisdiction. If, however, what he did was to
release the accused upon baik as provided by sec. 4792, or
to commit him under that section, then what is said above
would appear to me to be applicable.

You also ask if, under the facts stated by you, "S" is a
voter in the town of Tripp under sec. 68, Stats.; also if he
could gain a residence in the town of Tripp while his family
resides in Iron River. This department has heretofore held
that it will not give an opinion upon questions that are
before the court for determination. These would seem

to be the very questions to be decided in the criminal
prosecution. While that has been the rule heretofore, I
am free to say to you that it would seem to me that in this
case "S" had not gained a residence in the town of Tripp.
To make a statement that he could not gain a residence
elsewhere than where his family is residing would perhaps
be stating it too broadly, but under the circumstances as
related by you it appears to me that the residence of "S"
is in Iron River and that he had not gained a residence in
the town of Tripp and was not a voter therein at the time
of the spring election.

You also ask if, in case the court commissioner before
whom the habeas corpus proceedings are pending should
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discharge "S", you can get a review of his proceedings by
certiorari before the circuit court. The proper method for
a review of the proceedings of the court commissioner,
unless it be purely upon the question of his jurisdiction,
would be by motion made in the ordinary way for a review
in the circuit court. If that is done, then the circuit court's
action may be reviewed upon a writ of error sued out of the
supreme court under sec. 3043. State ex ret. Gaster v. Whit-
cher, 117 Wis. 668; Longstajf v. State, 120 Wis. 346.

You say you understand that ordinarily a discharge by
the court commissioner would be final so far as the offense
charged is concerned; that there are authorities to the
contrary, and you ask if "S" can be rearrested under our
laws for the same charge before the same or some other
magistrate.

If the municipal judge merely held a preliminary exami
nation and did not pronounce final judgment, it would
seem to me that "S" has never been in jeopardy and that
he could be rearrested upon the same charge and a new
examination had. If the municipal judge attempted to
pronounce final judgment and had no jurisdiction to do so,
it would appear to me that the same thing would be true.
If, however, under some provision which I may have over
looked, the judge had jurisdiction to sentence "S" for this
offense, and did so, then it would seem to me that your
only remedy is by a review of the action of the court com
missioner. Sec. 3437, Stats., gives the circumstances under
which a person who has been released upon a writ of habeas
corpus may be reimprisoned.

There are two questions which it seems to me might arise
upon this proceeding by the court commissioner; First,
as to whether or not'the municipal judge did not lose juris
diction when he took the matter under advisement for
three days. Second, when he announced his finding in the
absence of the accused. As you did not ask either of these
questions I have not considered thfem. I judge that they
were not raised in the proceedings before the court com
missioner.
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Criminal Law—Public Accountants—Not permitted to
advertise as such unless certified. A corporation not per
mitted to advertise as such. A partnership may if all
members of the firm are certified.

May 6, 1915.

Hon. J. B. Tanner, Secretary,
Wisconsin State Board of Accountancy.

In your communication of the 3d inst. you say that the
following advertisements appeared in the Milwaukee tele
phone directory:

Item No. 1: "Brown, Knoeppel & Co. Certified Public
Accountants"

Item No. 2: "Arthur Young & Company Certified Pub
lic Accountants"

Item No. 3: A -classified telephone directory, column
headed "Chartered Accountants" and un
der this classification, the name "Mar-
wick, Mitchell, Peat & Co."

Item No. 4: Classified telephone directory with classified
heading "Accountants—Certified Public"
and under this classification, the names:
"Brown, Knoeppel & Company."
"Young, Arthur & Company." "Rilcy-
Evarts & Penner."

Item No. 5: The following advertisement:
"Resident Manager, Main 1912
Gladstone Cherry, Telephone

ARTHUR YOUNG & COMPANY
CERTIFIED PUBLIC ACCOUNTANTS

(Illinois)
633-635 Wells Building

New York Chicago Kansas City"

You inquire whether the said use of the terms "Certified
Public Accountant" and "Chartered Accountant" are in
violation of sec. 1636-209, Stats.
I assume, although you do not so state in your letter,

that the parties in question have not received from the
Wisconsin state board of accountancy a certificate to prac
tice as public accountants.
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Sec. 1636-209 provides in part as follows:

"1. If any person represents himself to the public as hav
ing received a certificate as provided in sections 1636-202 to
1636-211, inclusive, or shall assume to practice as a certified
public accountant, a certified accountant, a chartered public
accountant, a chartered accountant, or use the abbrevia
tion C. P. A., or any other words, letters or abbreviations to
indicate that the person using the same is a certified public
accountant, within the meaning of said sections, without
having received a certificate to practice as a certified public
accountant as herein provided, or having been deprived of
such certificate by revocation as hereinbefore provided,
shall continue to practice or represent himself as a certified
public accountant, he shall be deemed guilty of a mis
demeanor, * * * ^
"2. Subsection 1 of section 1636-209 shall also apply to

all partnerships, all the members of which have not received
such certificates to practice as certified public accountants,
and the penalties provided shall apply to all members of
such partnership. Subsection 1 of section 1636-209 shall
likewise apply to all corporations who shall assume such
title or other words, letters, or abbreviations, and tlie penal
ties provided therein shall apply to each oflicer anil director
of such corporation."

The first four items presented by you arc clearly covered
by the statute above quoted, for the firm in each case
represents itself to the public as having received a certificate
to practice as a public accountant under ch. 73/;, Stats.
It does not appear whether these are the,names of partner
ships or corporations, but in cither case the statute covers
them, for corporations and partnerships are expressly
named in said statute.

In the fifth item, Arthur Young &. Company arc repre
sented as public accountants of Illinois, with ofTiccs in
New York, Chicago and Kansas City. It does not appear
that they are certified public accountants under the Wis
consin law nor does it appear that the said firm intend to
have the public believe that they are certified public account
ants under the Wisconsin law. From the advertisement,
I should judge that the firm practices in New York, Chicago
and Kansas City and runs this advertisement for the pur
pose of soliciting business for its offices outside of this state.
Unless it can be shown that this firm has members prac
ticing as public accountants in this state, I do not believe
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that a conviction can be secured' under the above quoted
statute. In my opinion, the advertisement in itself is not
sufficient to come within the prohibition of said statute.

Taxation—Municipal Corporations—Counties—Property
located in Outagamie county devised to and held by the
city of Oshkosh is exempt from taxation.

May 10, 1915.
Mark Catlin,

District Attorneij,
Appleton, Wis,

r have yours of May 8th, in which you state that some
years ago a party living in Winnebago county died and
willed 240 acres of land in Outagamie county to the city
of Oshkosh, which is located in Winnebago county; that the
town in which the said property is located has assessed the
property for taxes; that the city of Oshkosh claims that the
property is not subject to taxation, being owned by a
municipal corporation, and that said city has asked this
county to withdraw the same from the tax roll. You direct
my attention to subd. (2), sec: 1038, and inquire whether
said property is liable to taxation when it is in a different
county than that in which the city is located.

Sec. 1034, Stats., contains the.following:

"Taxes shall be levied upon all property in this state ex
cept such as is exempted therefrom."

Under the title "Exemptions", we find the following:

"Section 1038. The property in this section described is
exempt from taxation, to wit:

"(2) That owned or occupied free of rental exclusively by
any county, city, village, town or school district, or by any
free public library, including lands possessed, managed and
controlled exclusively for the public use as park lands or
grounds by any city or village; but lands purchased by
counties at tax sales shall be exempt only in the cases pro
vided in section 1191."
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The property «in question is owned by the city of Oshkosh
and is located in the state of Wisconsin. Under the express
provision of the above quoted statute, it comes within the
exemptions, and is, therefore, not taxable. The fact that
it is located in a different county from that of the city to
which it belongs does not make any difference.
You are, therefore, advised that the land in question is

not taxable, although it is located in Outagamie county, and
is the property of a city in an adjoining county.

Public Officers—County Superintendent—Compensation—
Expenses—County Board of Education—Words and Phrases—
Amount of expenses that may. be allowed to county super
intendents is governed by sec. 702-10. They are not limited.
"Traveling expenses" of county superintendent include

hotel bills and meals.

May 10, 1915.
E. P. Gorman,

District Attorney^
Wausau, Wis.

In your communication of the 7th inst. you state that
the county board of education of Marathon county has
asked you for an opinion as to the amount of money that
can be fixed for traveling expenses of the county superin
tendent and also what constitutes traveling expenses. You
state that the inquiry is caused by the fact that the county
superintendent and the county board of education cannot
agree as to whether or not hotel bills and meals shall con
stitute a part of the traveling expenses while the county
superintendent is visiting schools in the county. You direct
my attention to a number of statutes which seem to be in
conflict on this question, and you desire my opinion on the
question submitted to you.

Sec. 461d, Stats., provides as follows:

"The county board shall allow the county superintendent
such sum over and above his salary as he shall certify he has
actually expended in traveling expenses in the discharge of
his official duties, not exceeding two hundred dollars in any
one year; and such expenses shall be audited and allowed
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by the county board at its annual meeting in November.
In a county where there is more than one superintendent
district the vote of the members of the board representing
each such district shall be taken separately."

Sec. 698, Stats., contains the following:

"In all cases where the superintendent district comprises
the entire county the county board of supervisors of every
county at the annual meeting next preceding the election
of such county school superintendent shall fix the amount
of the annual salary which shall be received by the super
intendent of schools and shall allow such actual and necessary
traveling expenses incurred in the proper discharge of his
duties, within and without the county as may be reasonable
and just, the same to be audited, allowed and paid in the
same manner as other claims against the county are audited,
allowed and paid."

Sec. 704, after providing that the county board of super
visors shall fix the salary of the superintendent of schools,
provides as follows:

"The county boards of supervisors shall allow for station
ery, postage and printing such amount as the county or
district superintendent shall certify to be actually necessary,
not to exceed one hundred dollars in counties or superin
tendent districts containing less than five thousand inhabi
tants, and not exceeding two hundred dollars in districts
containing more than five thousand inhabitants, and may
allow such superintendent such sum in addition to his com
pensation and other allowances specified above as he shall
certify he has actually and necessarily expended in defray
ing traveling expenses while engaged in the discharge of the
duties of his office; provided that no more than two hundred
fifty dollars shall be allowed for such expenses in any one
year to each superintendent. The superintendent shall
make and present an itemized statement of these accounts,
said statement or account to be audited at the annual meet
ing of the board of supervisors. The limitations of this
section shall not apply to counties for which different limita
tions have been made by special acts. Each county or dis
trict superintendent shall be reimbursed his actual, neces
sary expenses incurred in traveling from his residence to the
place of holding the nearest or ihost accessible convention
of county superintendents called by the state superinten
dent; his hotel expenses during the time he actually attended
such convention and his expenses incurred in returning to
his place or residence."
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In an ofTicial opinion by my predecessor in ofTice, dated
November 22, 1911, it was held that sec. 698, as amended by
cli. 433, Laws of 1909, superseded the provisions of sec. 704.
This opinion is found in Vol. 1, Opinions, Bancroft-Owen, 198.

Tlie legislature in 1913 enacted ch. 751, providing for the
creation of the county board of education. In sec. 702-10
we find the following:

"The powers and duties of the said board of education
shall be as follows:

"4: « H: *

"(9) The county board of education shall fix the salary
of the county superintendent of schools, but in no case shall
it be less than one thousand dollars, excluding traveling
expenses and expenses for printing, postage, and'sLationery.

"(11) At the regular meetings in May and October the
county board of education shall audit and allow the county
superintendent and his assistant or assistants traveling ex
penses, and expenses of postage, printing and oflice supplies,
as shall be incurred in the discharge of their duties, but the
county board of education shall have power to limit annually
or scmiannually the amount that shall be expended for such
purposes; * *

In an oflicial opinion to the district attorney of Sank
county under date of November 12, 1914, it was held that
the above provisions of sec. 702-10, being the statutes last
enacted and covering the whole subject, supersede the
former statutes and that the former statutes are thereby
repealed by implication; that the limitation as to the ex
penses incurred by the county superintendent in the dis
charge of his duties may be audited and allowed by the
county board of education without any limitation except
that they must be legal and actually incurred in the dis
charge of the duties of the county superintendent.
As to the {picstion whether traveling expenses referred

to in the statute include hotel bills and meals necessarily
incurred by the county superintendent in his travels while
visiting the scliools in his district, will say that I have come
to the conclusion that an affirmative answer must be given
to this question. In the case of Van Veen v. Graham County,
13 Ariz. 167, 168, 108 Pac. 252, 253, it was held that ch.
74, Laws of 1907, allowing the court reporter his "actual
traveling expenses" in attending district courts away from
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his ofTicial residence,, authorizes, in view of the uniform
practical construction to that effect of a prior similar statute,
an allowance for his board and lodging at the place where
the court was held.

Under sec. 170/71 it is provided that practically all the
state officers therein enumerated and their assistants and

deputies shall be reimbursed for "actual and necessary
traveling expenses incurred by them in the discharge of
their offfcial duties." The words "actual and necessary
traveling expenses", as used in this statute, have received
a practical • construction by the administrative officers of
the state as including lodging and board incurred in travels
on' public duty in this state. In the case of State ex rel.
Cutting v. LaGrave, 23 Nev. 88, 42 Pac. 797, it was held
that hotel bills incurred by the superintendent of public
instruction, while staying at a place for the purpose of
visiting schools are not a part of the "actual traveling
expenses" which, under the statute, are to be allowed and
paid to that officer, but, in view of the practical construction
given to these words by the administrative officers of the
state of Wisconsin, which has been acquiesced in by the~
people for a long period of time, I believe the principle laid
down in the case of Van Veen v. Graham County, supra,
is applicable to this statute. "Traveling expenses" is
certainly as broad in its significance as "actual and necessary
traveling expenses."
You are therefore advised that the county superintendent

may include in his expense account his hotel bills and
expenses for meals incurred while on his travels in visiting
the schools in the county.

Pubtic Health—Vaccination—Education—Local board of
health may prohibit attendance at private and parochial
schools unless vaccinated during epidemic of smallpox.

May 11, 1915.
Hon. C. a. Harper, Secy.,

State Board of Health.
In your communication of the 7th inst., you ask whether

the provisions of sees. 1413/, 1413/7? and 1413n, .Stats., confer
upon the various local boards of health power to preyent
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the attendance of pupils who have not been vaccinated at
private or parochial schools under the conditions mentioned
in said section.

There seems to be some doubt in your mind as whether the
scope of sec. 1413/ is broad enough to include private and
parochial schools, or whether the authority therein conferred
on local boards of health is limited to public schools. That
section reads as follows:

"To prevent the spread of smallpox the local board of
health of 'any city, incorporated village or town, when the
disease is present in any school district or part thereof,
which is included in such city, incorporated village or town,
shall prohibit the attendance at school in any such district
or part thereof for a period of twenty-five days, after the
appearance of smallpox, of any and all pupils and teachers,
who have not been successfully vaccinated or who fail to
show a certificate of recent vaccination."

The dominant purpose of the statute is to prevent the
spread of smallpox. It is well recognized that infectious
and contagious diseases are frequently scattered broadcast
throughout communities by reason of contact of children
and teachers in schools. There would seem to be the same
reason for preventing this contact in private or parochial
schools as in public schools. The statute should be construed
so as to accomplish the purpose intended by the legislature.

"In view of the importance of the interests confided to the
care of health officers, the various statutes conferring such
powers should, notwithstanding the individual liberty of the
citizens is in a large measure involved, receive a broad and
liberal construction in aid of the beneficial purposes of their
enactment." State v. Zimmerman (Minn.), 90 N. W. 783,
784.

. I do not discover anything in the section above quoted to
indicate an intention on the part of the legislature to limit
the powers therein conferred upon local boards of health
to the public schools. Such boards are enjoined to "prohibit
the attendance at school in any such district or part thereof
for a period of twenty-five days," etc. The word "school"
is not qualified by the word "public." It is not qualified
at all. The board of health is given power to prohibit the
attendance at all schools of children who have not been
vaccinated.
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It confusion exists upon this question, it perhaps arises
from the use of the term "school district or part thereof"
in the section. I believe that term was used for the purpose
of describing the geographical territory within which the
disease of smallpox was required to exist in order to confer
the power upon the board of health, and was not used for
the purpose of designating the nature of the schools over
which the board of health was authorized to exercise the

power therein conferred. In other, words, it is the purpose
of the statute to confer power upon the local boards of health
to prohibit attendance at school, whether the same be pri
vate, parochial or public, of children who have not been
vaccinated, whenever smallpox is present within the school
district in which such school, whether it be private, parochial
or public, may be located.
To limit the power thus conferred upon the local board of

health to the public school would be to defeat the beneficent
purpose intended to be accomplished by this statute because
there are, no doubt, many communities in this state where
attendance at private or parochial schools, especially during
certain seasons of the year, greatly exceeds the attendance
at public schools, and to permit children to attend the private
or parochial school while prohibiting their attendance at
public school not only furnishes no safeguard against the
spread of the disease, but results in rank and unwarranted
discrimination against the public school.
As was said in Potts v. Breen, 167 111. 67, 74, 39 L. R. A. 152,

154:

"The power to compel vaccination, or to require it as a
condition precedent to the exercise of some right or privilege
guaranteed to the citizen by public Jaw, can be derived from
no other source than the general police power of the state,
and can be justified upon no other ground than as a necessary
means of preserving the public health. Without the neces
sity, or reasonable grounds upon which to conclude that
such necessity exists, the power does not exist. As such, the
board of health has no more power over the public schools
than over private schools or other public assemblages, and
its order applying to public schools only requiring vaccina
tion as a prerequisite to the exercise of the right to attend
public school, could be justified only upon reasonable grounds
appearing that the contagion of smallpox would more likely
originate in or be disseminated from the public schools than
from other assemblages."
A.G.—25
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I  think that the statute under consideration was not

necessary in order to confer the power tlierein conferred
upon local boards of health. I think the power is conferred
under the general language found in sec. 1411, Stats.,
that—

"Every board of health shall take such measures and make
such rules and regulations as they may deem most effectual
for the preservation of the pui)lie health."

That similar general power did confer upon local boards
of health the authority to exclude children from school
who were not vaccinated is expressly held in the following
cases: DuJJleld v. Williamsporl School District, 162 Pa. St.
476, 25 L. R. A. 152; Blue v. Beach (Ind.), 50 L. R. A. 64;
Glover v. Board of Education (S. D.), 84 N. \V. 761; Slate
ex ret. Freeman v. Zimmerman (Minn.), 90 N. W. 783.
I do not think the case of Slate ex ret. Adams ik Burdge,

95 Wis. 390, holds to the contrary. The rule of the stale
board of health under consideration in that case was con

demned because it was a state-wide rule and there was

no reason existing therefor. However, where smallpox
breaks out in a local community, I think it is well settled
by the authorities that the local board of health, under the
general power to preserve the public health and prevent the
spread of contagious disease, may exclude children from the
schools unless they be vaccinated.
The authority for such regulations rests in the police

power of the stale. The equality clauses of our own con
stitution, as well as the provisions of the Fourteenth Amend
ment of the federal constitution, guaranteeing the equal
protection of the law, requires that rules and regulations
of this character, as well as all other laws, must operate
equally upon all persons similarly situated. Therefore,
as staled, in .Duffietd v. Williamsporl School District, a])ove
cited, to make a rule of this character which would apply
to the public schools and not api)ly to the private or parochial
schools, some reasonable ground for such discrimination
would have to be found; otherwise the rule or regulation,
like any other special or discriminatory law, would offend
against constitutional provisions and be null and void.

I am, therefore, of the opinion, not only that the pro
visions of sec. 1413/ authorize the local board of health
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to exclude from privale and parochial as well as public
schools, during an epidemic of smallpox, children who
have not been vaccinated, but that to construe the law
otherwise would be-to render it unconstitutional as class
and discriminatory legislation.

School boards have'certain powers with reference to the
regulation and management of schools which might be
invoked by them to exclude children from the public schools
over which they exercise this supervisory management and
control, but the power under consideration is of a different
character. It is a power vested in the local boards of
health, which boards have nothing at all to do with the
management of the schools. Their authority is derived
from the police power of the state-^the power to promote
the public health and safety of the citizens—and their
rules and regulations must be general in their application.

Appropriations and Expenditures—Public Officers—Ex
penses—^There is no appropriation from which expenses of
member of the park board may be paid.

May 12, 1915.
Hon. John S. Donald,

Secretary of State.
In your communication of the 4th inst. you state that,

under subsec. 1, sec. 1494/-3/77, it is provided that the
state park board shall have charge and supervision of all
state parks, but does not provide for the payment of its
expenses; that it, of course, is impossible for this board
to perform its duties without incurring some expense, and
you inquire whether it would be proper to charge its ex
penses to the receipts of the board as provided in subsec.
14, sec. 1494/-3m; and that, if I hold it would not be proper
to so charge expenses, whether it would be proper to charge
them to sec. 172?

Subsec. 14, sec. 1494/-3/n provides:

"All money received from the sale of wood, timber, rocks,
or other products or attributes of the park lands, shall be
paid into the state treasury."
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There is no provision in the statutes reimbursing members
of the state park board for the necessary expenses incurred
in the performance of its duties. Sec. I494/-2, which pro
vided for the payment of expenses of members of the board,
and also sec. 1494/-6, relating to the same matter, were
repealed by sec. 95, ch. 772, Laws of 1913.

It is true that in an opinion to Mr. Griffith, the state
forester, under date of May 14, 1914, I held that the money
received by the board for the sale of wood, timber, rocks or
other products or attributes of the park lands could be used
by said board for the purchase of land for park purposes,
but the fact that money has been made available for the
purchase of land by a public officer does not necessarily
authorize the payment of the expenses of such officer in
curred in the performance of his duties.

Sec. 2, art. VIII, Wis. Const., provides;

"No money shall be paid out of the treasury except in
pursuance of an appropriation by law."

Sec. 170/77, Stats., provides that certain officers therein
enumerated "shall be reimbursed for actual and necessary
traveling expenses incurred by them in the discharge of
their official duties." The members of the state park
board are not mentioned in said section. Without the

existence of a statute authorizing payment of the expenses
of an officer when he is traveling or away from his office,
no money can be paid for such purposes.
The legislature has often made laws in the past author

izing certain things to be done, but in every case when
the legislature has failed to provide the necessary appro
priation to carry out the law it has been conceded that no
money could be paid out of the treasury for such purposes.
In an opinion from this department to your predecessor

in office, Mr. Frear, it was held that the secretary of state,
when away from his office on state business, cannot, under
ch. 24, Laws of 1903, be reimbursed for his expenses except
by act of the legislature. It was pointed out that in ch.
211, Laws of 1905, the appropriation of $89.95 to L. M.
Sturtevant, then attorney general, was to reimburse him
for moneys paid out for the state for clerk's, officer's and
witnesses' fees and for abstracts and certified copies of rec-
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ords iii actions and proceedings in which the state was inter
ested or a party. Mr. Sturtevant, in litigations for the
state, had paid out said sums as part of his disbursements,
but there being no statute authorizing the payment of the
same, it was necessary for him to present his bill to the
legislature in order to be reimbursed. See Attorney-Gen
eral's Opinions for 190^, p. 98; See also Opinions of Mr.
Sturtevant to the same effect in Attorney-General's Opinions
for 1906, p. 783.

Sec. 172, to which you refer, provides:

"There is hereby annually appropriated out of the general
fund a sum sufficient to pay all salaries, compensations and
other disbursements authorized by these statutes to be made,
where such salaries, compensations or other disbursements
are not by law charged or are not properly chargeable to any
other appropriation."

This is an appropriation for disbursements authorized
by the statutes. There being no statute authorizing the
payment by the state of the expenses or disbursements of
the state park board, this provision of the statutes cannot
apply. In view of the fact that there is no provision of the
statute authorizing the payment of the expenses for the
state park board, and especially in view of the fact that
sec. 1494/-2, Stats. 1911, providing for the payment of
such expenses, has been repealed by the legislature, I see
no escape from the conclusion that your questions must be
answered in the negative.

Public Officers—Sheriffis—Fees—Industrial School—Sheriff
not entitled to compensation from industrial school for
apprehending escaped inmates.

May 13, 1915.
A. J. Hutton, Superintendent,

Industrial School for Boys,
Waukesha, Wisconsin.

In your communication of the 7th inst. you state that
two boys out on parole from your institution stole a horse
and buggy near the city of Grand Rapids; that they were
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captured by the sheritT of Wood county who has them in
custody; that your parole agent, Mr. Eaton, was directed
by you to go to Marshfield from Grand Rapids and bring
both of the boys liack to Waukesha; that the boys arc both
under sixteen years of age; tliat Mr. Eaton has just telephoned
that the authorities refuse to give the boys up unless you
pay the expense of capturing them, which amounts to $11 or
$12. You inquire whether you shall pay the demand of
this sherilT in this and similar cases.

In answer I will say that from your statement of facts it
appears that the sherilT did not arrest these boys for the
purpose of returning them to your institution on any order
of yours; that he arrested them on the charge of having
stolen a horse and buggy. This is a separate criminal
ofTense in which the sherifl" is paid for his services as in any
other criminal prosecution. I am not aware of any statute
which allows the sheriff any fees or reimbursement for
expenses to be paid by the industrial school for boys. In
the absence of any statute allowing the same, he is not
entitled to any fees or disbursements.
You are, therefore, advised that you arc not obligated to

pay the sherilT his fees and disbursements in the matter in
question.

Appropriation and Expenditures—Constitutional Law—
Public Officers—Suit Costs—Legislature may appropriate
money to state ofTicers to defray expenses incurred in
litigation by such ofTicers in defense of law suits growing
out of their official acts, when acting in good faith. Ekcrn v.
McCuvcrn such a inise.

May 13, 1915.
Hon. George E. Scott, Chairman,

Joint Committee on Finance.

In your communication of the 28th ult. you refer to
Bill No. 245 S, now before the joint committee on finance,
in which an appropriation is made for a certain sum of
money to pay the costs of services rendered and exj)enses
incurred by Herman L. lilkern, commissioner of insurance,
plaintilT, in an action against Governor McGovern.
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You state that your committee desires my opinion upon
the following questions:

1. Can the legislature lawfully appropriate money for
this purpose?
2. Will this bill be a valid law, should it be passed by the

legislature, signed by the governor, and published in proper
form?

The action in which the expense was incurred was for
equitable relief respecting the forcible disturbance of the
plaintiff in the possession of the office of insurance com
missioner. The governor made an order removing Mr.
Ekern from office as insurance commissioner and then

made an appointment to fill the vacancy caused by such
removal. He then attempted to forcibly install the new
appointee into office and oust Mr. Ekern. The action
resulted in a decree restraining the governor from in any
manner interfering with Mr. Ekern as such insurance
commissioner, and declaring all of the actions of the governor
in the premises without color of authority or justification
in law. The case is reported in 154 Wis. 157, and reference
is made thereto for the purpose of securing the facts material
to your inquiry.

It is a general principle of law that public money may be
expended only for public purposes. I know of no other rule
or principle of law that casts doubt upon the authority of
the legislature to make the appropriation carried by Bill
245 S. In order to justify the appropriation it must appear
that the purpose for which the money appropriated is a
public purpose—a purpose in which the public in some
degree has an interest as distinguished from a purpose in
which none but private individuals may be interested. It
may be admitted at the outset that neither Mr. Ekern nor
his attorneys have a legal claim against the state for expenses
or services rendered in or about this action; that is to say,
no claim exists in their favor against the state which could
be enforced as a legal liability. It does not necessarily
follow, however, that the state may not appropriate money
for the purpose of covering expenses thus arising, as it is a
general rule of law that a state or municipality may recognize
and discharge claims existing against it founded upon
purely moral considerations.
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, Discussing this question, Mr. Cooley, in his work on
Taxation, at page 209, says:

'Tn these cases the legislature is not confined in making
compensation within the strict limits of common-law remed
ies, but it may recognize moral or equitable obligations, such
as a just man would be likely to recognize in his own affairs,
whether by law required to do so or not. And what the
legislature may do for the state, the municipalities, under
proper legislation, may do for themselves. Thus where
their ofTicers have been subjected to responsibility and loss
in an honest attempt to perform public duty, they may very
justly as well as legally be indemnified by the municipality
for which they were acting."

Text-book authorities very universally recognize the
doctrine that public moneys may be expended to indemnify
public officers and agents against liabilities incurred or
damages sustained in the bona fide discharge of their duties,
where the subject is one concerning which they have a duty
to perform, an interest to protect or a right to defend.
Mr. Dillon, a standard authority, in his work on

Municipal Corporations, sec. 307 (5th ed.) says:

"Where a municipal corporation has no interest in the event
of a siiit, or in the question involved in the case, and the
judgment therein can in no way affect the corporate rights
or corporate property, it cannot assume the defense of the
suit, or appropriate its money to pay the judgment therein;
and warrants or orders for the payment of money based upon
such a consideration are void. But §uch a corporation has
power to indemnify its officers against liability which they
may incur in the bona fide discharge of their duties, although
the result may show that the officers have exceeded their
legal authority. Thus, it may vote to defend suits against its
officers for acts done in good faith in the exercise of their
office."

In Throop on Public Officers, sec. 495, the principle is
stated as follows:

"A public officer is entitled to receive from the public
authority which- he represents, reimbursement for extra
ordinary expenses, necessarily incurred by him, in the
course of, or in consequence of, the discharge of his official
duties, and not intended to be covered by the compensation
allowed to him, the rule in this respect being the same as in
cases of private agency. ***** And a city or town may
lawfully agree to indemnify, or actually indemnify, its oflfi-
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cer against liabilities incurred by him in the discharge in
good faith of his official duties."

In 23 Am. & Eng. Ency. of Law, (2d cd.) 389, the follow
ing rule is laid down:

"Officers cannot recover for expenses incurred in defend
ing suits brought against them while in office, unless the acts
complained of were done by them as the agents or servants
of the government and under its control and responsime
thereto, nor in defending criminal prosecutions brought
against them for misfeasance in office; but a municipal cor
poration may assume the expenses of such suit where the
interests of the town are directly involved, and may rem-
burse its agents for the expenses of an investigation of their
official conduct made by order of the city government.

Applying the principles above stated, it has been held
that public moneys may be appropriated:
To reimburse a councilman for expenses incurred in the

defense of an action for malicious prosecution resulting
from his prosecution of the public prosecutor for mis
appropriation of funds. Stale v. Hammoniorif 38 N; J.
L.,430.

To reimburse a mayor for the amount of a judgment
rendered against him for damages because of excessive use
of official power, it appearing that he acted in good faith
thohgh beyond his legal rights. Sherman v. Carr, 8 R. 1.431.
To reimburse water commissioners for expenses in

curred in their defense upon an investigation of theiT
conduct as commissioners, which was ordered to be made
by the city government before a committee of their body,
respecting the truth of certain charges of misconduct made
against them which were found to be groundless. Lawrence
V. McAlvin, 109 Mass. 311.
To reimburse a tree warden for money expended by him

in defending unsuccessfully a suit brought against him for
removing guide boards from shade trees in the village
square, it appearing that in removing the guide boards the
tree warden acted in good faith and in the performance
of what he believed to be a public duty. Hixon v.
Sharon, 190 Mass. 347.
To reimburse a police officer who, in an effort to kill a

mad steer at large on a crowded street, shot a child, whose
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next friend recovered a judgment for damages against
him, which he paid. Slak v. St. Louis, 174 Mo. 125.
To employ counsel to defend the town marshal against

an action for false imprisonment lirought by one arrested
by him for violation of a town ordinance. Cu/lcn r. Carlhugv
103 Ind. 19().

To reimburse a police ofhcer for expenses and attorneys
fees incurred in the defense of an action for false imprison
ment, it appearing that the oflicer was acting in good
faith in the exercise of his ofTicial duties. Moorhead v.
Murphy, (Minn.) 68 L. R. A. 400.

In the case of Lawrence v. McAlvin, above cited, the court
said:

'Tt has been decided that towns and cities have power to
raise money to indemnify their ofhcers and agents against
liabilities incurred or damages sustained in tiie bona fide
discharge of their duties. * =•= * But the subject must be one
concerning which they have a duty to perform, an interest
to protect, or a right to defend." (p. 312).

In Sherman v. Carr, supra, we find the following:

"If the power to indemnify an ofhcer under these circum
stances does not rest in that body who appropriate the money
for all the legitimate duties of a municipality within its own
province, the various executive officers of a city perform
their duties at the peril of an individual responsibility for
all their mistakes of law and of fact, however honest and in
telligent they may be, and also at the peril of the possible
mistakes of a jury naturally jealous of the rights of the
citizen, when brought in conflict with the exercise of official
power. If the officer is thus responsible, he will naturally be
too cautious, if not timid, in the exercise of his powers,—
powers which must be frequently exercised for the jirotec-
Cion of society before and not after a thorough investigation
of the case in which he is called upon to act. On the other
hand, it may be urged, if the officer has the right to fall back
upon the treasury of the city, there is danger that he will
become reckless and overbearing in the exercise of Die powers
of his office. It would seem, therefore, to be the wisest to
leave the indemnification of the officer to the discretion of
those who represent the interests of the city, that, on the one
hand, they should not be without Die power to indemnify a
meritorious officer, acting in good faith, for Die consequences
of his conduct, and on the other hand, they should not be
oliligcd to protect every officer, though acting in good faith,
under circumstances which seem to them" to "indicate a
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blamable want of care and caution. Under such a state of
the law, every executive officer of the corporation would feel
that he was acting as the servant and agent of that corpora
tion, relying upon their good faith and good judgment
toward him, so long as he acted in good faith and good
judgment in the discharge of his duties." (p. 434)

The above citations by no means exhaust the authorities
establishing this principle. It is firmly established by a
well-nigh unbroken line of decisions. Cases in California
and New York may be found to the contrary, but they
rest upon prohibitions contained in the constitutions of
those states. Where an officer is acting within the scope
of his authority, is acting in good faith, and apparently
in the public interest, in such cases, the respective governing
bodies of the state or municipality may, in their discretion,
reimburse such public officer under such circumstances.
Such appropriations rest upon moral obligations.

This principle has received generous recognition in legis
lative enactments of this state, as is shown by reference
to ch. 162, Laws of 1911, appropriating money to Andrew
Dahl, state treasurer, to cover his expenses incurred in
litigation resulting from the discharge of a clerk in his
office; ch. 23, Laws of 1913, appropriating to August Len-
hoff a sum of money for expenses incurred by him in a suit
for malicious prosecution brought against him and growing
put of his acts as a state factory inspector; ch. 24, Laws of
1913, appropriating a sum of money to Valentine Raeth,
a state game warden; ch. 29, appropriating a certain sum
of money to Andrew Hope, a state game warden; ch. 37,
Laws of 1913, appropriating to James Larson, a member of
assembly from Marinette county, elected to fill a vacancy,
the sum of §549.20. Mr. Larson was not legally entitled
to this money, but it was appropriated to him in recog
nition of the moral obligation on the part of the state to
pay him for his services and traveling expenses; ch. 498,
Laws of 1913, appropriating to John A. Sholts, state game
warden, an amount of money to cover expenses incurred
by him in defending a suit for damages brought against
him in his official capacity; also ch. 499, appropriating to
1. H. Boomer, a state fish and game warden, a sum of
money for similar reasons.
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No doubt many other instances where the legislature
of this state has made appropriations to reimburse public
officers for expenses incurred by them in and about the
defense of law suits, precipitated by their discharge of their
public duties, can be found. The above, however, should
be sufficient to indicate that the legislature of this state
has clairned the right and authority to so expend public
funds.

In this ponnection attention Fs also called to a general
statute making general provision for the payment of liti
gation. expenses of public officers, the same being subsec.
3, ch. 172-7, which provides:

"There is annually appropriated, beginning July 1, 1913,
such sums as may be necessary, payable from any moneys in
the general lund not otherwise appropriated, as a legal ex
pense appropriation to cover the cost of special counsel and
other litigation expenses incurred in the defense or prosecu
tion of actions and proceedings involving the state, or any
officer thereof in his official capacity, and which cost or ex
pense is not charged to some other appropriation."

Under authority of this section the expense of the so-called
corn syrup litigation, being an action brought by the Corn
Products Refining Company against the dairy and food
commissioner of this state, in the district court of the
United States for the western district of "Wisconsin, amount
ing to some $6,000 or $7,000, has been recently paid out of
the state treasury.

It only remains to consider whether the public had an
interest in the subject matter involved in the case of Ekern
V. McGovern. In considering this matter it should be
understood that, according to the decision of the supreme
court in that case, the situation would not have been dif
ferent if private citizens or complete strangers to the state
stood in the place of Governor McGovern. According
to the decision of the court. Governor McGovern was acting
entirely outside the scope of his official authority and his
powers in respect to his undertaking in forcing an extrance
into the office of the insurance commissioner and expelling
him therefrom were no greater than that of an^"^ other
trespasser or intruder. Did the public have any interest
in this episode? In resisting this forcible intrusion into



Opinions of the Attorney-General 397

his office, was the insurance commissioner acting in line
with his official duties and in any measure protecting the
public interests? If the answer to these questions be in
the affirmative, then under the above authorities the legis
lature has the power, if it so desires, of reimbursing him
for the expenses thus incurred.

li would seem to require no argument to establish the
proposition that the public does have an interest in the
peaceable maintenance of its public offices and that it
is interested in any unlawful intrusion into its important
offices or in unwarranted interference with its public offfcers
in the discharge of their respective duties. That seems
to me so plain as to require no argument. The mere
statement of the proposition furnishes all the argument
necessary for its support. The public should not and
cannot tolerate forcible and physical expulsion of public
offfcers from their respective offices, and were the attempt
made by a less distinguished citizen there is no doubt
thai the law would have been set in motion by the public
authorities to prevent the disturbance and to maintain
the tranquility of the insurance commissioner's office.
But the public had an interest in the outcome of the

case for another reason. From very ancient times the
title to a public office has been regarded as a matter of
public interest and concern. The writ of quo warranto
has long been known to the law as a process or means by
which the trial of a title to office rnay be had. Actions
in quo warranto, or, under our statutes, actions in the nature
of quo warranto, have been deemed at least quasi-public
actions. They are brought in the name of the attorney
general. The state is a party in interest and they are
conducted in the name of the state because of the interest
that the state has in having the title of him who is law
fully entitled to the possession of the office declared and
determined by a court of competent jurisdiction. Sec.
3466 provides:

"An action may be brought by the attorney-general in
the name of the state, upon his own information or upon the
complaint of any private party, against the parties offend
ing in the following cases:
"(1) When any person shall usurp, intrude into or un

lawfully hold or exercise any publie office, civil or military.
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or any franchise within this stale, or any ohicc in a corpora
tion created by the authority of this stale."

If the governor had been successful in his undertaking
and installed his appointee in the office of insurance com
missioner and expelled Mr. Ekcrn therefrom, the attorney-
general of this state would have been authorized, under
the section just quoted, to bring an action against the
usurper, to have him ousted from the oflice of wiiicii he
was then in illegal possession. This conclusively establishes
that the state or public did have an interest in the contro
versy that was the subject of litigation in the case of Ekc.rn
V. McGovcrn. That action determined the respective rights
of Mr. Ekern and Mr. Anderson, who were then both
claiming to be the dc jure insurance commissioner of this
slate. It cannot be questioned that, if Mr. Anderson
had been installed, the stale might have maintained the
action, and the statutes provide the machinery therefor as
well as for the payment of the expenses thereof. Can it
be said that the stale was any less interested in the con
troversy because the effort to install the new appointee
was unsuccessful and the action was commenced by Mr.
Ekern himself to prevent the usurpation? On principle
there can be no difference. It seems to me that the slate's
interest in the litigation is beyond question.
You are, therefore, advised that in my opinion Bill No.

245 S, if enacted into law, will be in every respect a legal
enactment.

I realize that the length of this opinion is not justified
by the doubtful state of the law under consideration, but
because of the public interest that was manifested in the
case at the time of its trial, resulting in prejudices which
may not yet be fully abated, I have felt it my duty to
justify my conclusions by a somewhat generous reference
to the authorities bearing upon the subject.
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Public Officers—Sheriffs—Public may deal with under or
deputy sheriff as with sheriff.

Sheriff may prescribe duties of deputies. If they dis
regard his instructions, his remedy is to remove them from
office.

May 14, 1915.
Hon. James Kirwan,

District Attorney, .
Chilton, Wis.

In your letter of recent date you state in substance that
the sheriff in your county receives no salary from the
county as and for his compensation and receives only the
fees allowed him by law; that,while he is ready and willing
to personally perform all the services required of him as
such officer, the" county judge of your county delivers all
his warrants and commitments in insanity cases to the un-
dersheriff or to deputy sheriffs for execution; that the
sheriff feels himself ignored and considers himself deprived
of the fees and emoluments, which go with the service of
the processes issued by the county judge in insanity cases.
You call my attention to sees. 586, 597 and 601, Stats.,

relating to the proceedings in the county court in insanity
matters. You also call my attention to sec. 721, Stats., re
lating to the sheriff's liability for the acts of his deputies.

Restated somewhat differently, you desire my opinion
upon the following propositions:

1. May the county judge legally deliver warrants, com
mitments or other processes in insanity cases to the under-
sheriff or deputy sheriff?

2. May the sheriff designate which one of his official
force shall serve the particular court processes coming to
his office?

3. Has the sheriff the right to demand of his undersheriff
and of his deputy sheriffs an accounting for all fees earned
and collected by them?
I can not take time to quote at length the statutes which

are applicable and will refer to them simply by index and
number. Sec. 722 empowers the sheriff to appoint an under
sheriff who shall hold during the pleasure of the sheriff,
Sec. 723 authorizes the sheriff to appoint deputy sheriffs,
who shall hold office at the pleasure of the sheriff. Sec. 724
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provides that every appointment of an undersheriff or
deputy sheriff or every revocation of such appointment
shall be in writing and shall be filed and recorded in the
pflice of the clerk of the circuit court. Sec. 725 prescribes
the duties of the sheriff. Sec. 731 prescribes the fees of the
sheriff.

The sheriff is the chief executive and administrative
officer of the county and an undersheriff or deputy sheriff
is one appointed to act for the sfieriff and not in his own
name, person or right. 35 Cyc. 1489.
Our statutes do not recognize the undersheriff or the

deputy sheriff as a separate state or county officer. When
ever the word "sheriff" is used, it is used as a generic term
and includes not only the sheriff proper, but also the under
sheriff and all deputy sheriffs.
A court process directed to the sheriff may be served by

the sheriff personally or by any other officer performing the
duties of the sheriff. A deputy sheriff is simply the agent
or representative of the sheriff and in theory performs no
official service in his own name, person or right, but only
such as the sheriff assigns or delegates to him. He is sup
posed to act for and under the direction and supervision of
the sheriff and the sheriff is by law made responsible for his
every default or misconduct. Undersheriffs and deputy
sheriffs hold office solely at the pleasure of the sheriff and
they may be removed at his will.
The relations between the sheriff and his undersheriff and

deputies are not determined by law, but by contract. Under
his appointive power the sheriff may limit his agent to the
performance of a particular class of services and prescribe
the particular duties he is to perform. Any breach of the
contract subjects the deputy to removal. In other words,
the sheriff has absolute control of his deputies and may limit
their authority to the service of a certain class of court
processes or other papers.
The sheriff is entitled to all fees earned by himself, his

undersheriff or his deputies and in the contract of employ
ment the parties may agree that the undersheriff or deputy
shall receive his compensation either m fees or at a fixed
salary. Where there is no agreement made between them,
the undersheriff or deputy sheriffs may recover from the



Opinions of thf ArronNiiv-GiiNiiRAL 401

shciifl" such compcnsalion as Iheir services are reasonably
worth. 35 Cyc. 1559.

Unless a judge or other person has knowledge of the limi
tations placed upon the authority of a deputy sheriff, he
may rightfully entrust the service of legal processes to such
deputy and hold the shcrilT rcsponsii)lc for the faithful per
formance of any duly belonging to the office of shcrilT.
From what has been said, your questions, as restated

above, should be answered in the affirmative, and it would
seem as though your sherifi" ought to have no difficulty with
his deputies as to the conduct of his office, flc has the
power to prescribe rules and regulations concerning the
business of his office and demand that his undcrsheriff and

deputy sheriffs comply therewith and may enforce them
under his power to remove his appointees from office.

Constilulional Law—Inierslale Commerce—-Statute regu
lating rate of fare for the intrastale portion of interstate
journey unlawful interference with interstate commerce.

May 17, 1915.
lIoN. C. A. Bi'dlong,

Member of Assembly.
I have your letter of May 17lii, in which you ask my

opinion on the constitutionality of Bill No. 589 A. This
bill proposes to amend sec. 1798a, Stats. That section now
fixes a maximum rate of passenger fare on railroads in this
state of two cents a mile. Bill No. 589 A proposes to insert
the following additional provision in the section:

"And no such corporation which sells tickets to a point
without the state shall demand, collect or receive a greater
compensation than the state rate for the transportation of
persons from the point where such tickets are sold to the
state line."

If this amendment were construed to apply only to intra
stale journeys, that is, journeys beginning at a point within
the state and terminating at the state line, then it would add
nothing to the existing law. The section in its present form
limits the rate to two cents a mile for all intrastatc journeys.
A.G.—26
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If, however, Lhc amendment which you propose were con
strued as you construe it in the comments upon the bill,
which you enclose with your request for an opinion, as fix
ing the rate per mile for that portion of any interstate jour
ney beginning in the state and ending outside of the slate
which is performed within the state, then, in my opinion, the
bill, if enacted, would be plainly and absolutely unconstitu
tional and void. Such a measure would be an attempt by
the state directly to regulate interstate commerce. The
Congress of the United Stales, acting under the commerce
clause oT the federal constitution, has expressly conferred
upon the interstate commerce commission the power to
regulate the freight and passenger rates of railroad common
carriers in interstate commerce. The power of the interstate
commerce commission in that respect and the power of the
federal government in the premises has been repeatedly
held by both state and federal courts to be exclusive of slate
interference. This principle is so well known and so firmly
established that the citation of authorities to it would be

superfluous.
The exclusive control of the federal government of trans

portation rates is, moreover, exclusive of state action when
ever the subject of such control is interstate commerce, and
that exclusive control applies not only to the entire trans
portation service of eacii interstate commerce shipment
or journey ])ut to every part tliereof. The state, therefore,
is without constitutional authority to regulate the charge for
even that part of an interstate transportation service which
is performed within its borders. This principle is fully
recognized and acted upon in the decision of the supreme
court of this state in Dululh-Supcrior Milling Co. v. Northern
Pacific Rij. Co., 152 Wis. 528. While there is a dissenting
opinion in that case, there is no dissent from the principle
just slated, but merely upon the question whether in law
and under the facts of that case the service rendered within

the slate and as to which the state assumed to regulate the
rate of charge was or was not a part of the interstate trans
portation involved.
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Taxation—Inlcresl on Tax Ccrti/icales—Tax cerlificaLes
issued in 1915 bear interest at the rate of ten per cent.

May 17, 1915.
C. II. Oilman,

District Attorney,
Friendship, Wis.

In your communication of the 13Lh inst. you ask what
rate of interest is to be charged by the county treasurer on
the tax certificates of the 1915 sale.

I assume by your ({ucstion that the information desired is
what rate of interest will tax certificates issued at the May
1915 sale bear and what interest must be paid by the owner
desiring to redeem from such tax sale.
Ch. 06, Laws of 1915, was published May 12, 1915.

The tax sale for this year will be held on May 18th. Ch. 00,
Laws of 1915, will, therefore, be in force at the time of the
lax sale. That act amends sec. 1105, Stats., so as to
provide that tax certificates will draw interest at the rate of
ten per cent, per annum. The law will, therefore, apply
to all certificates at the 1915 tax sale, which said certificates,
as above stated, will draw interest at the rate of ten per cent.
Persons desiring to redeem from the 1915 tax sale should be
charged interest at the rate of ten per cent, per annum.

Taxation—Interest on Tax Certijicales—Ch. 0(5, Laws of
1915, changing rate of interest on tax certificates from 15
to 10 per cent., applies only to tax certificates thereafter
issued.

A^ay 17, 1915.
Charles Kirwan,

District Attorney,
Ladysmith, Wis.

Under date of the 15th inst. you ask:

"Does ch. 66, Laws of 1915, which was published May 12,
1915, change the rate of interest for tax redemption on those
certificates now outstanding, or does it apply only to such
certificates as may be issued after the law went into effect?
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Or should the county treasurer charge interest at the rate
of 15 percent, up to May 12, 1915, the time the law went into
effect, and at the rate of 10 per cent, thereafter?"

Ch. (U>, Laws of 1915, amends sec. 1165, Stats. 1913,
changing the rate of interest on tax certificates from 15 to
10 per cent. This amendment will not alTccL the rate of
interest on any certificates now outstanding.
The rights of a purchaser of a tax certificate are con

tractual in tiieir natui-e and cannot be interfered with by
legislative action. The rights of the parties in the matter of
redeeming lands from sales for taxes are fixed by the statutes
in force at the time of the sale. Thus, it is said in Cooley on
Taxation, at p. 1030:

"The statute in force at the time of the sale governs the
right of redemption."

And in 37 Cyc. 1382 the rule is thus stated:

"The right of redemption from a tax-sale must be govern
ed by the law in force at the time of the sale, not that in
force at the time of the redemption; the relative rights of
the parties, having become fixed and vested by the sale,
cannot be affected by subsequent legislation."

The same rule is laid down !)y liie supreme court of this
state in Robinson v. Howe, 13 Wis. 341, where it is held thai
the legislature has no power to extend the time within which
the owner may exercise the right of redemption.

Speaking of the rights of the jiurchaser at tax sales, Mr.
Justice Paine, at page 347, said:

"They are derived from the contract, which the law
authorized to be made. He conlracied ai the sale for a deed
of the kind which the law then authorized him to contract for.
That was an absolute deed at the end of three years, liable
to be defeated only by a redemption before it was recorded.
It seems to me clear, therefore, that when the law of 1852
said he should not have such a deed, but should take one
liable to be defeated by a redemption at any time within a
year after it was recorded, it directly impaired the obligation
of the contract. I think it might just as well provide that,
instead of any deed, he should Lake a lease for years. The
answer in either case is, that the thing given is dilTerent from
what he contracted for, and the law cannot compel him to
take it without impairing the obligation of his contract."
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From Ihc above you will see that Ihc righls of a purchaser
at a lax sale are contractual in their nature and cannot be

impaired or modified by subsequent legislation. It is,
therefore, my opinion that all tax certificates now outstand
ing will continue to draw interest at the rate of 15 per cent,
per annum and that eh. 66, Laws of 1915, will apply only to
tax certilicates hereafter issued.

I am aware of the law laid down in the case of Slaie. v.

Gucnlhcr, 87 Wis. 673, holding that where a contract is silent
upon the subject of interest it should be figured at the rate
in force during the period of default as varied by legislation.
I do not consider that principle applicable here, however,
because the rights of the purchaser at the tax sale are con
tractual in their nature, and the terms of the contract are

fixed by law, the rate of interest being one of the elements of
the contract.

Municipal Corporations—Bonds—Under substitute amend
ment No. 1 A to Bill No. 401 S, question of bond issue need
not be submitted to vote of people.

May 17, 1915.
Hon. Carl Minklev,

Member of Assemblij.
In your communication of the llth inst. you call my at

tention to Substitute Amendment No. 1 A to Bill No. 401 S,

and ask whether, if such Substitute Amendment No. 1 A
becomes a law, it will still be possible for the people of the
city of Milwaukee, under the provisions of sec. 925-133 (9),
Stats, to compel the submission to a vote of the people,
upon petition, of the question of the issuance of sewerage
bonds provided for in such substitute amendment.

Substitute Amendment No. 1 A to Bill 401 S provides for
the issuance of sewage bonds "in the manner provided by
law, * * * and the provisions of section 934 of the stat
utes shall not be applicable to such bonds, but the same shall
be authorized without the question of issuing the same being
submilled to a vole of the people."

This is a special act dealing with a special subject. It
provides specifically for the issuance of bonds for a certain
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purpose. II also specifically provides that such bonds shall
be aulhorized wiLhout the question of issuing same being
submitted to a vote of the people. This very clearly indi
cates a legislative intent that the question of their issuance
shall not be submitted to a vote of the people. I think it
will prevail over the provisions of either sec. 931, Stats.,
sec. 925-133 (9) or sec. 39j, or any other general provision
of the statutes. LJndcr familiar rules of statutory construc
tion, this being a later act, dealing with a special subject,
will prevail over prior general acts dealing with the same
subject.

Municipal Corporalions—Dairij and Food—Milk Ordi
nances—Bill No. 2<S5 A will not prevent the passage of an
ordinance requiring milk to be pasteurized and exempting
tuberculin tested milk therefrom.

May 19, 1915.

Hon. Eugene .J. Poolk,

Member of Assembly.
In your communication of the 18th inst. you submit

the following question upon which you desire my opinion:

"Assuming the enactment into law of Bill No. 285 A,
will you kindly inform me whether a municipal ordinance
substantially in the following form would be valid—

"'It shall be unlawful for any person, firm or corporation
to have in its possession, within the city of ,
for the purpose of sale or to sell any unpasteurized milk,
skimmed milk or cream, except such as has been drawn from
cows which have been found free from tuberculosis under
the tuberculin test,'"

Bill No. 285 A makes it unlawful for any municipality
to require by ordinance the application of the tuberculin
test to dairy animals as a means or measure of regulating
and ptirifying milk and declares every such ordinance here
tofore passed to be void.
The purpose of the bill is to deny to municipalities au

thority to promote the purity of milk sold within its borders
by prohibiting the sale of milk not coming from tuberculin
tested cows.
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The proposed ordinance suggested in your letter would
promote the purity of the milk supply of a municipality
by requiring all milk sold or oflered for sale therein to be
pasteurized, exempting from its reciuirements, however,
such milk as may come from tuberculin tested cows. I am
clearly of the opinion that such an ordinance would not be
prohibited by Bill 285 A, if it should become a law. It
would still be permissible for the municipality to require
that all milk dispensed within its boundaries shall be pas
teurized and to exempt from its terms suc-h milk as may
come from tuberculin tested cattle. The ordinance would

not in any way require the tuberculin test as a condition to
dispensing milk in the municipality. The requirement of
the ordinance would be tiiat the milk be pasteurized and
would simply exempt from this requirement milk which
may have come from tuberculin-tested cattle.
You are, therefore, advised that in my opinion such an

ordinance as suggested in your letter would be well within
the power of municipalities to enact, even though Bill No.
285 A should become a law.

Coiinlics—Appropriaiions—Taxation—County may build
poor house, but cannot issue bonds or borrow money there-
foi'. A lax may be levied therefor and anticipated before
collected.

May 19, 1915.
H. B. Rogers,

District Attorney,

Portage, Wisconsin.
I have yours of the 15lh inst. requesting an opinion, and

quote from your letter the following statement of facts:

"The county board of Columbia county, at the November
session in 191d, made a levy of $20,000 in the tax roll, for
the purpose of providing a fund for a new poor house.
"At the adjourned session of the board in January, 1915,

a committee was appointed and authorized to move a
certain hospital h*om the site selected for the proposed poor
house on the county farm, to secure plans and specifications
for the poor house, call for bids, to let the contract for the
erection and completion, and supervise the work of ))uild-
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ing the same, the estimate of the cost of the poor house
being $30,000.
"At the same session a resolution was adopted authoriz

ing the installation of a central heating and lighting plant,
with capacity to heat, light and ventilate all insane, hospital
and poor buildings on the county farm, and authorizing the
expenditure of $15,000 for such purpose, and levying a lax
for 1915 for that amount.
"The special committee under the authority of the reso

lution adopted in January proceeded to have the buildings
removed from the site selected for the poor house at a cost
of some $1,500. No sum was appropriated for this purpose
other than the general levy of $20,000 above mentioned.
"The committee was unable to secure satisfactory plans

and bids for the erection of a poor house, and a call for a
meeting for the county board to convene on the 20th of this
month has been issued, the call providing for the considera
tion of plans and specilications for the erection of a poor
house, and for considering raising money, either by bonds
or otherwise, to pay for the same."

You inquire as to what is the power of the county I)oard
upon these facts, and you propound the following ques
tions:

(1) Has the county the power to build a poor house
under the provisions of sees. 1518 and 1523, Stats.?
(2) May the county issue bonds to cover the cost of build

ing a poor house?
(3) May the county borrow money under the provisions

of subd. (ll-n), sec. 669, for the purpose of paying for the
work done in building a poor house or moving the build
ings in preparing a site for a poor house?
(4) Ma3^ the present board levy a tax to be placed in

the next tax roll of a sum sufTicicnt to defray the additional
expense in building the poor house, and, if so, may that
money be expended, or a contract made for its disburse
ment before the money is actually collected and in the
treasury?

I assume that your county board has heretofore adopted
and is how under the county system of maintaining all the
poor therein.

I notice that your county board in the January session
authorized the installation of a central heating and lighting
plant for the purpose of heating and lighting insane, hos
pital and poor buildings on the county farm, and I am as-
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suming therefrom that your county maintains an asylum
for the chronic insane upon your county farm. I call atten
tion to this for the reason that the law authorizing the
county hoard to erect iniildings for the care of its insane is
found under sec. 003, which section you do not mention in
your letter. This section provides:

"Any county board may, with the consent of the state-
board of control, purchase a site for an asylum for the chronic
insane * * * and erect thereon, pursuant to plans, drawings
and specifications approved by said board of control, build
ings for the care of such insame * * * and levy taxes and
issue bonds to defray the cost of such site or sites and
buildings."

Answering your c|neslions in Ihe order stated:
(1) Sec. 1518 refers to the care of poor in a county wherein

the distinction between 'Town" and "county poor" exists,
and, under the facts assumed, does nol here apply. Sec.
1523 relates to counties in which the distinction between
"county" and "town poor" has been abolished, and gives
authority to the county board of any such county at any
annual or special meeting called for that purpose to levy a
tax not exceeding two mills on the dollar in any year for
the purpose of purchasing or hiring a suitable farm or dwell
ing and the necessary stock and implements for the manage
ment of same, to which farm the poor in such county may
be removed. Under this section your county board has
ample power to build a poor house on its county farm. (See
French v. Dunn Co., 58 Wis. 402.)
(2) I have some doubts as to the power of your county

board to issue bonds to cover the cost of building the poor
house. I cannot find any case where this f|uestidn has been
decided by the courts. Sec. 1523 limits a county to levy a
tax not exceeding two mills on the dollar in any year, for
the purpose of purchasing a suitable farm and dwelling, etc.
In an early case, Mills v. Glcason, 11 \\'is. 470, the court
held, on page 494, that because the power of taxation was
conferred by the charier upon a municipal corporation for
the purpose of executing an undertaking requiring the use
of money, that is not to be construed as forbidding it to
borrow money for that purpose. This case seems to be
authoritx' on the projiosilion that the county board, may
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borrow money for the purpose of building a poor house.
You will notice thai the legislature, in conferring upon
county boards the right to erect county asylums, author
ized them not only to levy taxes therefor, but also to issue
bonds. This would indicate that, if the legislature intended
to authorize the county board to borrow money to build a
poor house, it would have said so. I am of the opinion that
this question should be answered in the negative.
(3) Subd. (11-a), sec. 669, gives counties having less than

200,000 inhabitants, according to the census last taken,
power at any legal meeting to borrow money after taxes
have been levied in any year to pay the current expenses of
the county in any sum not exceeding ten per cent, of the
amount of the last Lax levy for county purposes. The ex
pense to which the board was put in removing the old build
ings and preparing a site for the new poor house can hardly
be regarded as a current expense of the county. It is in
reality a part of the erection of the proposed poor house. It
is my opinion that question three should be answered in
the negative.
(4) Referring again to sec. 1523, your county board is

authorized to lev^' a lax not exceeding two mills on a dollar
in any one year, for the purpose of purchasing, and I con
strue this word to mean the same as ercciing, a poor house;
and your board may levy such a tax to the full limit and
have it placed upon the tax roll of the year 1915. The
board, in my opinion, may therefore enter into a contiact
for the purpose of building said poor house and need not
wait until the money is actually collected and in the county
treasury.

Having in mind that the heating and lighting plant is to
be erected for the purpose of heating and lighting the county
asylum, it would seem to me that your county board would
have the right to issue bonds for raising the SI5,000 neces
sary for that purpose. By so doing, some of the legal cfues-
tions now confronting your boai'd may be evaded. Cer
tainly there is no question as to the power of your board to
issue bonds under sec. 603.
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•  Criminal Law—Scnlcnce—Charilahk and Penal Instilu-
lions—Sentence to an inslilulion not in existence is void.

May 19, 1915.

lloN. M. .1. Tafpins, Secreiari/,

State Board of C.ontroL
I have been informed that a municipal judge in the city

of Janesville has sentenced to the Wisconsin industrial

home for women a woman convicted in his court of a crime,
and the state board of control has requested an opinion as
to whether a woman can be sentenced to said institution
before the necessary buildings for the institulion have been
erected and the same opened. Said institution was created
by ch. 723, Laws of 1913.

Sec. 4911-/I, Stats., being a part of said chapter, provides
as follows:

"There is hereby created and established a state institu
tion to be known as the Wisconsin industrial home for
women, to which women between the ages of sixteen and
thirty belonging to either of the following classes of wrong
doers, may/in the discretion of the judge having jurisdic
tion, be sentenced and committed for their protection and
reformation; provided,' that no woman convicted of murder
in the first, second, or third degree be sentenced to the said
industrial home."

Then follows the enumeration of three classes of wrong
doers that may be sentenced to said institution.

Sec. 4944-^ of said chapter reads as follows;

"The state board of control of Wisconsin shall, within a
reasonable time after the passage of this act, select and
purchase a suitable and proper site for said industrial home,
such site to be approved by the governor."

Sec. 4914-;- provides:

"The state board of control of Wisconsin, shall, within a
reasonable time after the selection of the site aforesaid, and
the governor's approval of such site, erect thereon the nec
essary buildings for the institution."

Sec. 4944-in reads as follows:

"1. If at any lime, after the opening of said institution, it
becomes filled to Ihc limit of its capacity, the state board of
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control shall notify all courts who have power to commit to
said institution of that fact, and said courts shall, during the
time that such institution is lilled, sentence women belong
ing to class one, to the Wisconsin state prison, and the said
board shall have power to transfer such persons from the
state prison to said industrial home when conditions will
permit their admission into that institution."

There are other provisions in said ch. 723 relating to the
parole of inmates, the authority of the board of control and
superintendent over such institution, and tiic transfer of
inmates from other institutions to said industrial home and

from said home to other institutions. These provisions,
however, are not necessarily involved in the (piestion before
us. The question which presents itself is whether a person
may be sentenced, in conlempiution of said statute, to said
induslrial home, by a court having jurisdiction, imme
diately after the i)assage and publication of said act, or
whether a valid sentence can be imposed by any court only
after the opening of said institution.

In 25 Am. & Eng. I-mcy. of Law {2d cd.), 322-323, we find
the following:

"It would seem that a statute directing punishment to be
inflicted in some place of confinement which has no existence
in the state is not void, but merely inoperative until such
place of confinement is provided."

It is impossible for said institution to take care of any
person prior to the erection of the necessary buildings and
before the securing of the necessary equipment. In fact,
there is no superintendent of said institution at the present
time to whom may be furnished the record containing a
copy of the indictment and information, the plea of such
person, together with a copy of the testimony taken at the
trial, duly certified by the clerk, as is required under sec.
dfkkl-/;, Stats.
Sec. 4944-ia expressly refers to "the opening of said insti

tution." I am persuaded that this statute must be con
strued as authorizing the sentencing of a person to said in
stitution only after the opening of the same and not prior
thereto. To hold that a person might be sentenced to said
institution before the opening of the same would lead to
absurd results.
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I am of the opinion llial the Jancsville judge has ex
ceeded his authority in sentencing the person in question
to said institution before the same is prepared to receive
inmates. The said sentence, therefore, is void, and the

judge has now the right to sentence the said person to an
institution to which she may be lawfully sentenced.

Criminal Law—Charilabic and Penal Inslilulions—(hrcuit

court may order person sentenced to reformatory confined
in state's prison, when reformatory is full, until such time
as there may be room for him in the reformatory.

May 20, 1915.
Hon. M. J. Tappins, Secrelarij,

Slale. Board of Conlrol.
I have yours of the 13th inst., in which you desire an

opinion as to whether the courts have power to sentence to
the reformatory and then issue an order directing that the
person sentenced be held at the state prison until such time
as he can be received at the reformatory, it appearing that
at the time the commitment was issued there was no room

in the latter institution. Your letter is based upon certain
statements of fact contained in a letter of May 5, 1915, signed
by G. A. Benson, record clerk, and directed to Hon. Daniel
Woodward, warden of the state prison, which reads as
follows:

"On April 30lh, one Edd Wildrick, No. 12950, was deliver
ed at this institution by the sheriff of Columbia county.
With the commitment is an order from the court that this
man is to be held at the prison until such time as he can be
received at the state reformatory.
"It seems the commitment shows that this man was sen

tenced to the state reformatory, that he was taken to that
institution, but was refused by t!he superintendent on account
of the institution being full."

And upon the letter of Hon. Daniel Woodward, warden,
directed to the state board of control, and dated May 8,
1915, reading as follows:

"Find enclosed herewith copy of letter written by Mr.
Benson, record clerk, contents of which letter will explain
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to you that boys who are ol' proper age to be placed in Ihc
refoimaLory, arc being received at this inslitulion. In this
specific case, as iL seems to me, the man should not have
been received at this institulion until alter he was resen-
tenced by the court.
"Will you kindly render your decision in this matter, and,

if need be, secure the opinion of the attorney general."

In answer to your iiKpiiry, I lel'cr you to sec. 4944/7,
which reads in part as follows:

"Whenever any person has been so sentenced lo the Wis
consin state reformatory, the clerk of Ihe court, the judge or
justice pronouncing the same, shall immediately notify the
superintendent of the Wisconsin state reformatory of such
conviction and sentence. Should the reformatory be filled
with inmates when any such notice is received by the super
intendent, the latter shall at once inform the court or magis
trate giving such notice of that fact and that the person thus
sentenced cannot then be received into the institution.
Thereupon the person sentenced shall be retained in the
proper county jail until he can be so received. If the olTense
of which he is convicted is a felony the court may, in its
discretion, commit him to the state prison, temporarily,
and shall give notice of such commitment to the superin
tendent of the reformatory, who shall remove him to the
reformatory as soon as he can be received therein. If thus
committed to the slate prison, copies of the above-mentioned
records shall be delivered to the warden, and by him for
warded Lo the superintendent of the reformatory when such
removal is made."

Assuming that Edd Wildrick was convicted of a felony,
it is plain that the court of Columbia county had the dis
cretionary power to commit him to the state prison tempo
rarily, and have him held at said prison until such time as
he can be received at and removed to the state reformatory.
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Coimlics—Indigent, Insane, Etc.—Soldiers Relief fund—
Soldier who served during Indian uprisings on the frontier
did not I'cndcr military service in time of war within the
meaning of sec. 1529/.

May 20, 1915.

K. J. Uhquhart,
District Atlorneu,

Medford, Wisconsin.

In an oOlcial opinion addressed to you under date of April
5th,* I discussed the question of whether a discharged soldier
of the United States regular army, who did not serve in any
army during the civil war or during any war with a foreign
country, but who claims to have served in several skirmishes
with the Indians in the western country, was entitled to re
ceive aid from the soldiers relief fund of your county. In
that opinion I suggested that you apply to the secretary of
war for the service record of the soldier in question.

Tlie repoj-t of the adjutant general, made in response to
your inquiry, indicates the following:

"The soldier in question was enlisted September 12, 1870,
at Chicago, Illinois, to serve five years; he was assigned to
Company K, 17th United States Infantry, and was honor
ably discharged January 2, 1874, at Cheyenne Agency, D. T."

The adjutant general also adds that the records show that
this company was stationed within the zone of Indian hostil
ities while this soldier was a member of it.

In my opinion the record does not show that this soldier
performed military services for the United States in time of
war. His company was evidently doing police duty for tlic
United Stales on the western frontier. It was evidently
called upon from time to time to suppress uprisings and dis
turbances on the part of the Indians in that territory. There
is a lack of evidence that he rendered service in any war of
this country. I do not think that occasional skirmishes with
the Indians, such as occurred and were necessary during the
lime when our western fronlier was opening to civilization,
were in the legislative mind when sec. 1529/ was enacted.
The legislature had in mind those wars dignified in history
as such and which were attended by a formal declaration of
war on the part of the United States government.

♦Page 268 of this volume.
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From the mililary record of this soldier II is my opinion
thai lie is not cnlillcd to relief from the fund provided by
sec. 1529/, Slats.

Criminal Law—Municipal Corporalions—Fines—I'5nes im
posed by municipal ordinances belong to municipality.

Frank W. Bucklin, May 21, 1915.
Dislricl Allorne.ii,

West Bend, Wisconsin.
In your letter of the 19Lh insL., you state that a man was

convicted in the village of Jackson, Washington county,
for violating a village ordinance against disorderly conduct;
that he was fined SIO and costs; that at first the fine and costs
were not paid, and the prisoner was committed to the county
jail, where he remained for a part of his term, when the fine
and costs were paid to the sheriff, who then released the
prisoner and turned the fine and costs over to the county
treasurer; that the village of Jackson now demands this
money, staling that the county will be paid for the keep of
the prisoner in due course.
You submit the following questions:
Whelher sees. 916 to 919, Stats., are in conflict with

sec. 2, art. X, Const., and what force sec. 1772 and sec.
4773 have in a case, like this?

Furthermore, would the county be bound to allow justice
fees, etc., in cases arising under village ordinances wiicre the
line is not paid?

Sec. 916 provides for the collection of all fines, forfeitures
and penalties imposed by any ordinance, resolution or by
law of the village board in an action in the name of the village
before the police justice, and sec. 919 contains the following:

"All fines, forfeitures and penalties recovered for the vio
lations of any ordinance, rule, regulation, resolution or by
law of any such village and all moneys paid for licenses and
permits shall be paid into the village treasury for the use of
such village."

Sec. 2, Art. X, Const., provides:
"The clear proceeds of all fines collected in the several

counties for any breach of the penal laws, * * * shall be set
apart as a separate fund to be called 'the school fund,' the
interest of which and all other revenues derived from the
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school lands shall be exclusively applied to the following
objects, to wit:
"1. To the support and maintenance of common schools

in each school district, and the purchase of suitable libraries
and apparatus therefor.
"2. The residue shall be appropriated to the support and

maintenance of academies and normal schools, and suitable
libraries and apparatus therefor."

Sees. 4772 and 4773 are part of ch. 194, Stats., relating
to criminal cases in justice courts and provides that in such
cases the fine imposed, when paid, shall be paid into the
county treasury.
Our supreme court in the case of Platteville v. Bell, 43 Wis.

488, has held that the provision of our state constitution in
art. X, sec. 2, that "the clear proceeds of all fines collected
in the several counties for any breach of the penal laws"
shall constitute a portion of "the school fund," should be
construed as applying only to penalties or fines for breach
of penal statutes, collected by ordinary judicial proceedings
in the courts of the state, and riot to penalties for violations
of municipal ordinances made payable by charter to the
municipal treasury.
This decision is decisive of your first question; Sec. 919

does not relate to a penal law, but to village ordinances and
therefore the money need not go into the school fund. It
may be paid into the village treasury for the use of the vil
lage. Sees. 4772 and 4773 apply to criminal prosecutions in
justice courts .where the violation of a penal statute is in
question. In that case the money is to be paid into the
county treasury, and, in due course, by the couiity treasurer
into the school fund. Sees. 916 to 919, Stats., are, therefore,
not in conflict with the said provisions of sec. 2, art. X,
Const.

Your second question must be answered in the negative.
The county is only liable for the costs in criminal cases where
the state is a party. In cases where there is a prosecution
for the violation of a village ordinance, the action is brought
in the name of the village, and if there are any costs to be
paid to the justice that are not paid by the defendant, it will
be the plaintiff or the village that will have to pay the same
and not the county. •

A.G.-27
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Criminal Law—Fraud—Bank Check—A Ircasurcr of a cor-

poraLion who draws a check in Ihc name of the corporation,
signed by himself as treasurci-, upon a hank in which there
are no funds olTcnds against sec. 4138«, if done with intent
to defraud.

May 21, 1015.

M. E. Davis,

Dislricl Allorncij,
Green Bay, Wis.

I have yours of the 17th inst., in which you submit the
following facts for an opinion:

"On January 6, 1915, the treasurer of a local corporation
issued a check in payment of a bill of said corporation. The
check is signed in the name of the corporation by the treasurer.
The corporation had no funds in the bankat that time, which
was well known to the treasurer. The check never has been
good and the corporation is now in bankruptcy.
"My question is, do the provisions of sec. 4138«, conced

ing the act is done with intent to defraud, apply to the fore
going statement of facts?"

Sec. 1138« reads as follows:

"Any person who shall make, sign, utter and deliver an
instrument in writing commonly known as a bank check,
with intent to defraud, without having money on deposit
where such check is made payable, shall, if such check is
presented and remains unpaid for five days after it becomes
payable and payment thereof is refused because the maker
has no funds on deposit with which to pay such check, be
punished by fine of not more than one hundred dollars or
by imprisonment in the county jail not more than one year."

Under a similar statute in the state of Washington, it has
been held in the case of Slalc v. Pilliny, aii Wash, dlkl, -KKi,
102 Pac. 230, 231, that

"The essential elements of the crime delined by the stat
ute arc three: first, the drawing of a check on a bank or other
depository for the payment of money; second, knowledge
at the time of drawing the check that the drawer has not
sufTicicnt funds in, or credit with, the bank or depository to
meet the check in full upon its presentation; and third, an
intent to defraud."

It seems to me that the treasurer of the corporation, hav
ing made, signed, uttered and delivered the check in question
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with liiLcnL to defraud, knowini^ that the corporation had
no money on deposit in the bank where the check was made
payable, is guilty of a violation of said section, if said check
was presented and remained unpaid for live days after it
became payable and payment thereof was refused l)ecause
the corporation had no funds on deposit with which to pay
the check.

I find from my investigation that but few states have a
statute similar to ours and that the reported cases under
such statute are very few.

It, of course, rests with you to determine whether all the
essential elements constituting this statutory offense can be
proved.

Fish and Game—Outlying Waters—Unlawful to catch pike
in Green Bay and Lake Michigan during closed season
therefor in inland waters.

May 21, 1915.
Hon. John A. Shoi.ts,

Slate Fish and Game Warden.

In your recent communication you direct my attention to
subd. (b), sec. 1498-2, sees. 45600-47 and 4560o-48, Stats.
You stale that you are undecided as to whether or not pike
may be taken during the period of March 1st to May 30th of
each year, and ask my opinion on this cpiestion:

Sec. 1498-2 contains the following:

"It shall be unlawful for any person, company or corpora
tion to offer for transportation or to transport to any point
within or without this state any fish taken from the inland
waters of this state, except as hereinafter provided."

Subd. (b) of said section then provides in part as follows:

"And provided further that pike taken from the outlying
waters in this state may be transported in any quantity
from any outlying water point within the jurisdiction of this
state, to points within this state without being accompanied
by the shipper, at any time, except during the close season
for taking such fish from inland waters; such shipments to
points without the stale arc hereby prohibited, except as
provided in paragraph (a) of this section."
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Sec. 4560fl-47 provides:

"From May first in each year until March tenth of the
year following it shall be lawful to have in possession, to sell
or transport to points within or without this state, pike
which have been lawfully taken from the waters of Lake
Superior, Lake Michigan, Green Bay and the Fox river be
low the dam at De Pcrc, without restrictions as to the num
ber of pounds possessed, sold or transported. Provided that
such shipments shall be billed from a port on said waters
directly to their destination, and shall not be rebilled or
reshipped from any other point within this state."

In an official opinion by this department, under date of
May 24th, 1912, (Sec Opinions of Attorney. General for 1912,
pp. 445, 447), my predecessor in office held that sec. 1498-2,
which was then numbered 4565/c, "is a general statute, relat
ing to pike taken from all of the outlying waters of the state,
while sec. 4560a-47 is a special statute, relating to pike taken
from the particular waters therein named. Under well
known canon of statutory construction the special provision
governs as to such matters, where they are in conflict with
the provisions of the general statute." Therefore "sec.
45600-47 would govern as to matters covered by it. As to
pike taken from other outlying waters than those named in
this latter section, the provisions of sec. 4565A: would seem
to govern." I believe this reasoning is sound and is the one
I will adhere to so far as the shipping of these fish is con
cerned.

Sec. 4560o-48 makes provision concerning fishing in out
lying waters. Subsec. 4 of said section reads thus:
"Nothing in this section shall be construed to prohibit the

taking of rough fish with a minnow dip net, or a minnow
seine not more than fifty feet in length or five feet in depth;
or to prohibit the taking of fish from said waters at any time,
bv angling or trolling, except black bass and pike shall not
be taken or caught during the close season prescribed for the
taking of such fish from inland water."

Under subsec. 6, sec. 4560a-12, the closed season for game
fish in inland waters of this state is from the first day of
March to the thirtieth day of May next succeeding in each
year. Pike is a game fish under sec. 4560a-4.
Under the provisions of subsec. 4, sec. 4560a-48, above

quoted, it is unlawful to take pike during the closed season



Opinions of the Attorney-General 421

prescribed for the taking of such fish from inland water,
and the provisions of subsec. 6, sec. 4560a-12, as above
quoted, makes the closed season for all game fish, of which
pike is one, from the first of March to the thirtieth day of
May next succeeding. It follows, therefore, that if these
sections are controlling, pike cannot be taken in the outlying
waters of this state from March first to the thirtieth day of
May next succeeding. •
It has been argued that sec. 4560a-47 must be construed as

fixing a definite period of time for the closed season for pike
in the waters of Lake Superior, Lake Michigan, Green Bay
and the Fox river below the dam at De Pere. I cannot agree
with this contention. Said sec. 4560a-47 was originally
enacted in ch. 531, Laws of 1909. Subsec. 4, sec. 4560a-48
was also first incorporated in ch. 531, Laws of 1909. It is
true that as originally enacted the period mentioned in sec.
4560a-47 was from May tenth until March first of the year
following, instead of from May first until March tenth of the
year following as the law reads now. The change was made
in ch. 146, Laws of 1913. The change there made is of no
consequence in arriving at a conclusion on the question sub
mitted by you. No construction must be given to-these
provisions which will nullify any part of any of them, if
possible. It must be presumed that the legislature had some
thing in mind when both of these provisions weje enacted
into law.

You will notice that sec. 4560a-47 applies only to the pos
session, the selling and the transporting of pike, while sub
sec. 4, sec. 4560a-48 applies to the taking or catching of pike.
I believe these statutes should receive a literal interpretation
and no conviction can be had for taking or catching fish when
the person has not caught them, but only has them in his pos
session. In one statute it is made unlawful to take and catch

pike in all outlying waters of this state during a certain period
of time, .while in the other section it is made lawful to have
in possession, to sell or transport pike which had been
lawfully taken from certain outlying waters therein named.
This latter statute is a special one, while the provisions of

said subsec. 4 is general, applying to all outlying waters of
the state.

I am of the opinion that it is unlawful to catch pike in all
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outlying waters of this state from March first to the thirtieth
of May following in each year, and that sec. 4560(7-47 musl
be literally construed, but not pcrmiLting the catching of fish
in the waters named in said scclion during the closed season
for pike, viz., between March first lo the thirtieth day of
May next succeeding.

It is argued that it is impossible to have fish in one's pos
session and to sell and transport them during the period of
time when it is unlawful to catch fish. This is not true in

all cases, for it is possible that fish may be taken near the
shores of Lake Michigan and the Canadian shores outside
of the jurisdiction of this state and may then be shipped and
held in possession in this state.

Sec. 4560«-47 authorizes a person who has caught fish
lawfully in the waters named in said section to hold the same
in his possession and sell and transport them any time
before the tenth of March, although it is unlawful to catch
the fish during said time. This law is not as clear as it
might be, but I believe it should be given a literal construc
tion until the courts have given a difi'crcnL interpretation
to it.

You arc therefore advised that the closed season for pike,
in both the inland and outlying waters of this state, is from
March first to May thirtieth, following.

Public Ulililies—Municipal Corporalions—If Bill No.
106 A, should be enacted it would not confer the right
on towns, villages, etc., to enter into the telephone business
in competition with an existing telephone company without
a certificate of public convenience and necessity.

May 22, 1915.
Hon. H. J. Grei.l,

Member of Assembly.
I have your letter of the 21st inst., in which you refer to

Bill No. 106 A, introduced by you, and which proposes to
lake villages and cities of the fourth class out of the public
utility law, and with respect to which you stale:

"The following question has arisen: If bill No. 106 A
should be enacted into law, would a town, village, or city of
the fourth class have the right to enter into the telephone
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business in competition with an existing utility of that class
without securing a certificate of public convenience and
necessity from the railroad commission?"

You refer to subsec. 3, sec. 1797/n-74, the anti-duplica
tion statute. This subsection applies in its present form
to every municipality whether such municipality is a public
utility or not. Your bill does not refer to this section of the
statutes, but only changes the statutory
public utility to exclude therefrom village
the fourth class owning or operating utility
it will not affect subsec. 3, sec. 17977n-74,
would continue after the law is amended as

definition of a

i and cities of

plants. Hence,
nd that section

imposed in your
bill, as heretofore, to prohibit any municipality wherein
there is in operation an existing utility under an indeterm
inate permit from constructing a utility plant for furnishing
similar service. The character of utility plants which a
municipality is prohibited to construct by this subsection
is defined by reference to the first paragraph of subsec. 1,
sec. 1797m-74, and includes "any plant or ec uipment for the
conveyance of telephone messages."
The only event in.which it appears that tip enactment of

bill No. 106 A would affect sec. 1797m-74, Stats., would be
in case of a village or city of the fourth class which now owns
and operates a telephone plant, and, under the existing law,
is, therefore, a telephone utility^ In suet
might be held that the enactment of your
such municipality out of the operation of t
graph of subsec. 1, sec. 1797m-74, which

a situation it

bill would take

le second para-
provides that:

"No public utility a/ready engaged in furnishing telephone
service shall install or extend any telephone exchange'
except under conditions therein named.

If it is the fact, however, as I understand it to be, that
there is at present no municipality in this! state which is
operating a telephone utility, the enactment of your bill
would have no practical effect even upon this provision of the
law, except that in case that in the future a fourth class city
or village should acquire an existing telephone utility, it
would not rest under the prohibition of the second paragraph
of subsec. 1, sec. 17977n-74, with respect to extensions into
territory already occupied by an existing telephone utility
under an indeterminate permit.
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Counties—Education—Countij Board of Education—Notice
of meeting of county board of education to alter school dis
trict boundaries must be given to school district clerks and
may be given to other school district olficers. Notice may
be personal, by leaving at usual place of abode or by mail.
Proof of service on district clerks must be filed. Failure of

clerk to notify other members of board not fatal to pro
ceedings.

May 22, 1915.
J. L. Kellev,

District Attorncij,
Princeton, Wls.

In yours of the 19th inst. you recpiest an opinion upon the
following questions:

"1. After the county board of education has had a pre
liminary meeting and decided to hold a subsequent meeting
to consider such alteration of school districts, how must the
notice provided in sec. 418, Stats, be served?
"A. Must the service be personal?
"B. Would the admission of service of the clerk of the

district be sufTicient?
"C. Could such notice be served by mail? If so, must the

provisions of sees. 2821 and 2822 be complied with?
"2. The statutes provide service upon the district clerk,

and said clerk shall serve upon the other two members of the
school district board.
"A. If said district clerk fails to serve upon the other two

members of the board, does such failure leave the said board
of education without jurisdiction?
"B. Could service be made upon the school district treas

urer and director by the county board of education at the
time of service upon the school district clerk which would
be considered legal in lieu of service by the clerk upon such
other officers of the school district?"

The first sentence of sec. 418 reads as follows:

"Whenever the town board shall contemplate an alter
ation of a district they shall give at least five days' notice in
writing to the clerk of the district or districts to be affected
thereby, stating in such notice when and where they will be
present to decide upon such proposed alteration; and such
clerk or clerks shall immediately notify the other members
of the board."
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By ch. 751, Laws of 1913, the duties of the town board,
under this section, have devolved upon the county board of
education.

Our supreme court has repeatedly held that the town
board, in order to acquire jurisdiction to proceed under this
section, must give at least five days' notice, in writing, to
the clerk of the district or districts affected by the contem
plated alteration, and that the records of the proceedings
must show sufficient written proof of the giving of such
notice. State ex ret. Bidgood v. Clifton, 113 Wis. 107; State
ex i;el. Stengl v. Gary, 132 Wis. 501; State ex ret. Hebert v.
Carlson, 150 Wis. 584.

The statutes do not anywhere indicate the exact manner
in which this notice is to be given. The essential thing is
that notice be given and that some sufficient proof of the
giving of such notice be filed with the board. It is my
opinion that such notice may be given by personal service
upon the proper district clerk, or by leaving a copy at the
usual place of abode of such district clerk, or by mailing such
notice to the clerk, and that either method satisfies the said
section. It is advisable, however, that that method be pur
sued by which the most certain proof of the service can be
made. I understand it has generally been the practice to
make such service personally, or by leaving a copy at the
usual place of abode of the district clerk.
I base my opinion that such service may be made by mail

upon the holding of the court in the case of Small v. Town
of Brentice, 102 Wis. 256, where, at page 260, the court held
that notice of injury under sec. 1339 was sufficiently given
by mail, providing it appeared that such notice was received
by the proper officer.

As you will note from the opinion of the court in the case
of Stengl v. Gary, supra, cited in your letter, the court did not
decide whether the failure of the clerk of the school district

to give notice to the other members of the school board, as
required by the . section above cited, would nullify the pro
ceedings of the town board thereunder. It would hardly
seem probable that the court would hold that the failure of
such clerk to give such notices would thereby vitiate the
whole proceedings. I think that the town board has done
its duty by giving the required notice to the district clerk.
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?Iowever, I understand it was the practice by town boards,
before the county board of education came into existence,
to not only serve notice upon the district clerks, but also
upon all the school district oflicers of the school districts
which would be alTected by the proposed alteration of the
boundaries of the district. As said before, the cssenliai
thing is to give the notice to the olRcers of the school dis
tricts affected, and it makes very little difference how the
notices are given, provided such notices are in writing and
are given at least five days before the meeting, and provided
that sufficient record proof of the giving of such notice can
be made and filed.

It is my opinion, therefore, that question 1-A should be
answered in the negative, 1-B in the aflirmative and 1-C
in the affirmative, but I do not think the provisions of sees.
2821 and 2822 need be complied with. Question 2-A
should be answered in the negative, and 2-B in the aflirm
ative.

Taxation—Municipal Corporations—Counties—A farm,
owned by the city of Oshkosh, located in Outagamie county,
is c.xempt from taxation.

May 21, 1915.
Mark Catlin,

District Attorneij,
Appleton, Wisconsin.

In your communication of the 14th insl. you ask me^ in
effect, to reconsider my opinion rendered to you under
date of the 10th inst., in which I held that 210 acres of
land in Outagamie county belonging to the city of Oshkosh
in Winnebago county under a devise to that city was ex
empt from taxation.*
A perusal of your letter indicates that you are of the

opinion that this land is not exempt from taxation and that
you arc further of the opinion that the city of Oshkosh has
no right to hold this property in Outagamie county.

Concerning the right of the city of Oshkosh, I call your
attention to sec. 959-9, Stats., which provides that a city,
whether organized under special or general charter, may—
•Page S70 of tliis-volunic.
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"receive by gift, grant or devise and hold in trust for the
people of the city, both real and personal property, and apply
the principal or income thereof, according to the terms of the
gift, grant or devise, to the purchase of lands for parks,
boulevards and pleasure drives situated within the county
where the city is located or to the maintenance and improve
ment thereof."

It appears to me that this statute authorizes the city of
Oshkosh to receive and hold the title, to the land in question.
The statute imposes no limitation upon the territorial lo
cation of the land which may be received by it under the
terms thereof. The provision that the proceeds or income
thereof shall be applied to the purchase of lands for parks,
boulevards and pleasure drives, situated within the county
where the city is located, does not refer to the subject of the
gift, grant or devise. That, in my opinion, may be located
anywhere, in the state, at least, but the proceeds arising
therefrom must be applied to the purchase of lands for parks,
boulevards, etc., within the county where the city is located.

I do not think the case of Schneider v. Menasha, 118 Wis.
298, or the other cases decided by our supreme court, have
any application to this situation. The case of Schneider
V. Menasha went upon the power of the city to buy land
outside the limits of the city. The question of whether it
could receive a gift or devise was not considered. I am,
therefore, of the opinion that the city of Oshkosh has power
and authority to own and hold the real estate in question.

The question of whether this property is exempt from"
taxation depends entirely upon the statutes of this state.
It is a fundamental principle of law that property owned and
held by states and municipalities and devoted to public use
is not subject to taxation in the absence of aflirmativc legis
lation upon that subject. Statutes of many states expressly
exempt from taxation property so held, although it is
probably exempt in the absence of any statutory provision.
I have examined the cases mentioned in your communica
tion of the 14th inst., and I find that the decisions in those
cases were rested upon statutory provisions exempting only
such property of municipalities as was devoted to public
uses.

Our statute, however, is much broader than the statutory
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provisions of the slates in which those cases were decided.
Subd. (2), sec. 1038, exempts from taxation property—

"owned or occupied free of rental, exclusively by any
county, city, villai^c, town or school district."

In order to consLilule it exempt under our statute it is
not necessary that the property be used for governmental
or public purposes. If it is owned by the municipality, that
is sufTicicnt under the express wording of our statute to
constitute the same exempt from taxation.

•  "While it is held that an express exemption from taxation
of the property of counties, townships, or municipal cor
porations will apply irrespective of the character or use of
such property or its revenues, there is no implied exemption
from taxation of property owned by a municipal corpora
tion, but which is not devoted to public or governmental
uses, but held by the municipality in its private or commer
cial capacity and as a source of profit or to serve some mere
convenience of the citizens." 37 Cyc. 877.

"Property of a municipality not devoted to public uses but
held for revenue or the like, is taxable except when there is
an express statutori} exemption from taxation.''\lcQmUin on
Municipal Corporations, Vol. Ill, Sec. 1162.

In Sumncr County i>. Wellinyton, 66 Kan. .')nO, holding a
waterworks plant owned by a city, but operated for gain, not
taxable under the statute of that state exempting—

"All property belonging exclusively to any county, city,
town or school district, except lands bid olT for counties or
cities at tax sales" —

the court said: (p. 592)

"The statute makes public ownership of property the
ground of immunity from taxation, and as the plant in ques
tion is absolutely owned by the city it is strictly within the
terms of that exemption. * * * The fact that, in estab
lishing and carrying on a system of water-works, the city
furnishes water to citizens and consumers for rental charges,
docs not make it a mere business enterprise, nor does it aftect
the exemption."

In the state of Colorado the constitution provides;

"The property, real and personal, of the state, counties,
cities, towns and other municipal corporations, and public
libraries, shall be exempt from taxation."



Opinions of the Attorney-General 429

Iii Colorado Springs v. Board of Commissioners, 36 Colo.
231, 84 Pac. 1113, the court considered the question of
whether certain lands, an irrigating ditch and water rights
used therewith, originally purchased to increase the supply
of water for domestic purposes in Colorado Springs, such
purpose having been abandoned and the lands leased to
ranchmen, were taxable. The court said:.

"The city owns and is entitled to hold these lands—they
are property real of the municipal corporation, the city of
Colorado Springs. According to the express language of the
constitution, tliere is but one condition essential to their
exemption from taxation, and that is ownership by the city.
This condition is satisfied by the admitted facts herein. We
think the property exempt from taxation, and that the lower
court erred in ruling otherwise." (36 Colo. p. 234).

In Hackettstown v. Mount Olive,,Q3 N. J. L. 191, it ap
peared that a borough in Warren county owned a farm within
the township of Mount Olive, Morris county, whereon it
maintained a reservoir for the storing of the waters of a
stream running through the farm. The court said: (p. 191)

"The state of the case does not disclose any legal authority
for the holding by the borough of land outside its territorial
limits, but whether, with or without authority, property
held for public use is exempt from taxation under our Gen
eral Tax law, which directs exemption of 'the property of
the counties, townships, cities and boroughs of this state.' "

And in Newark v. Belleville, 61 N. J. L. 455, an action
brought to review certain taxes assessed by the authorities
of the township of Belleville in the county of Essex upon
property situate within the territory of that township,
owned by the city of Newark, some of which was held without
express authority of law, and some for sale and meanwhile
rented, its original use being no longer necessary, and none
then being used for any public purpose, it was said: (p. 456)

"In Camden County v. Washington Township, 31 Vroom.
367, this court held that the statute (Gen. Stat., p. 3320,
pi. 200) exempting from taxation the property of the coun
ties, townships, cities and boroughs of this state extends to
extra-territorial holdings used for public.purposes, although
acquired without specific legal authority. The only ques
tion, therefore; now before us is whether municipal property
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nol used for public purposes is taxai)lc, noLwilhstandiiii^ the
sLalute. The decision cited foreshadowed a negative answer
to this question when it should arise, as did also the earlier
case of Jcncy CAty Water Commissioners v. Gajjncy, 5 Vroom
131, and logically such must be the answer.
"Implied exemption, from a general taxing law, of public

property is, indeed, conditioned upon public use.- A muni
cipality may have a mere proprietary ownership which would
come within the law. It is otherwise as to an express exemp
tion. There the legislative will has been declared and must
control. The judicial function then is mere interpretation.
In the statute we must now interpret, it has been enacted
that the property of cities—all of it,.not a part only—shall
be cxcnipt from taxation. We have no right to interpolate a
limitation. There is no ambiguity in the language of the
statute. To construe it so as to accord with what the court
might think ought to have been enacted and would have
been enacted had attention been directed to this phase of
the subject, would be not to exercise our power to declare,
but to usurp power to make, the law."

In addition to the above authorities see Syrinijville v.
Johnson, 10 Utah, 351; Warren County i>. Nail, 78 Miss.
720, 29 South. 755.

In New York it is hejd that under the common law the
property of a municipal corporation devoted to a public use
was not subject to taxation even though situated without the
coiporate limits. People v. Board of Assessors, 131 N. Y.
Supp. 177.
The same ruling has been made in Massachusetts. Milford

Water Co. r. Hopkinlon, 192 Mass. 491, 78 N. E. 451.
And in Massachusetts it has been held also that land held

by a municipal corporation in trust, to devote the income to
the maintenance of its parks, is held for a public purpose and
is exempt from taxation. Burr v. Boston, 208 Mass. 537,
34 L. R. A. (N. S.) 143.
So far as I have been able to discover, the aulhoritic.s,

with one exception hereafter noted, uniformly hold that,
under statutes exempting property of municipalities from
taxation, ownership by the municipality is all that is nec
essary to bring the property within the exemption, and, under
the New York and Massachusetts authorities last cited, it
would seem that at common law the same is true. In this
case the land is owned by the city of Oshkosh. There
may be some question as to whether it is held and used for
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a public purpose. Burr v. Boston, supra, would seem to be
an authority on the affirmative of that question, but under
the authorities above cited it does not seem to be absolutely
necessary that that question should be resolved in the affirm
ative.

I have found one authority that seems to stand alone in
the manner of its dealing with this question. That is
Town of Newport v. Town of Unity, 44 Atl. 704, a New
Hampshire case. It was there held that property held by a
municipality outside of its boundaries, under a provision
of the statute exempting from taxation "real estate of the
*  * * town used for public purposes," was taxable be
cause when, that statute was enacted towns had no authority
to acquire real estate outside their boundaries, and it was
held accordingly that there was no. legislative intent to
exempt anything further than land held by towns within
their boundaries and used for public purposes.
This is the only case I have been able to find that, in my

judgment, would constitute an authority for your contention
or furnish a theory upofl which an argument might be
made to subject this property to taxation. No assurance
can be given that our supreme court would not adopt the
reasoning of that case. The great weight of authority,
however, seems to sustain the contention of the city of
Oshkosh that the property in question is not subject to
taxation, and such is my opinion.

Intoxicating Liquors—License Fee—License fee, may be
raised, but not lowered, under sec. 1548&.

May 24, 1915.
C. J. SUMNER,

District Attorney, ®
Delavan, Wisconsin.

In your letter of the 22d inst., you state that on Septem
ber 17, 1889, the town of Bloomfield, Walworth county,
held a special election to determine the sum to be paid for
liquor licenses thereafter; that such licenses were raised
to $400; that since that time $400 has been paid for all
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liquor licenses; that in September, 1913, another special
election was held, called by petition, and the question again
submitted; that the result of the election was fourteen votes
cast for S400 and twenty-three for S2()0. You ask as to the
legality of this special election decreasing the amount of
license fee and whether it is permissible under sec. 1548/?,
Stats., to reduce the amount paid for license fee.
Under the express provision of said sec. 15486, townships

are authorized to increase license fees to the amounts therein

named. There is no express provision in said statute author
izing an election to reduce tiie amount of license fees after
the same has once been increased. The question is, whether
such power to decrease may ])e implied.

In the case of Norlhern Trusl Co. i>. Snyder, 113 Wis. 510,
our supreme court held that under sec. 694fl, authorizing
county boards severally to change the method of compensat
ing shcrifls from the fee to the salary system, the ])owcr to
again change from the salary to the fee system could not be
implied and that the county board had no such power.
On page 533 the court said:

"We venture to say that no authority can be produced to
support the contention that power to give effect to an option
law carries with it by implication power to abolish it. In
every instance, so far as we can discover, where the law-
making power in enacting an option law has intended to give
both the power of adoption and rccission, both powers have
been expressly given. Counsclforappcllant suggest one such
instance in our statutes and there are others. The people of
a town arc authorized to change from the school district
system to the township system and to subsequently change
back if they so desire. Sec. 552, Stats. 1898. The primary
system for supporting the poor was what was known as the
township system, and the statutes provide a method by
which any county can change to the county system, and also
a method whereby it can subseciuently change back to the
township system. Sees. 1517, 1525, Stats. 1898."

By a parity of reasoning, it must be held that the power
to increase the license fee given to a town does not carry with
it the power to decrease the license fee after the same has once
been increased. This same question was under consideration
by my predecessoi' in ofTice and the same conclusion arrived
at. See Attorney-Generars Opinions for 1908, page 561.

Since that opinion was rendered the law has been amended
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twice, but not in such a way as to affect in aiiy way the
question under consideration. I shall adhere to the con
clusion there reached. You are, therefore, advised that
the election held in September, 1913, is absolutely void and
that the fee of $400 for liquor license in the said town is still
unchanged as determined by the election of September 17,
1889.

Constitutional Law—Towns—County Board—^The legisla
ture, having power to create new towns, may pass a law
validating the illegal action of a county board in attempting
to create a new town.

May 24, 1915.
C. H. WiEGAND,

District Attorney,
• Eagle River, Wisconsin.

I have your letter of the 13th inst. in which you call
attention to certain proceedings of your county board in the
matter of detaching certain territory from the town of
Eagle River, and to the provisions of ch. 17, Laws of 1915,
validating the action of the county board in such respect.
You ask:

"Is ch. 17, Laws of 1915, constitutional?
"What effect does it have upon the illegal action of this

county board of supervisors?
"Under the said procedure, and the law above referred to,

could that part of the ordinance detaching territory and
creating the town of Lincoln be made to stand, the portion
relating to the apportionment of assets and liabilities falling,
the assumption being that portion relating to assets and
liabilities will not stand because of the taking of property
without due compensation?"

Taking up your last question first, I will say that I do not
see how any question of taking property without due com
pensation can be raised under the ordinance creating the
new town. Under sec. 672, Stats., it is contemplated that
the settlement between the two towns shall be made by the
town boards thereof in joint session. The ordinance adopted
by the county board creating the new town erroneously
A.G.—28
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assumed to perform this function. In doing so, however, it
appears that it followed the exact rule laid down in sec.
672 for the apportionment of assets between the towns. It
does not appear, therefore, that either town has been
damaged. The result is the same as it would have been had
the apportionment been made by the authorities provided
by sec. 672.
The supreme court of this state has decided in State ex ret.

Graef v. Forest County, 74 Wis. 610, that the legislature may
pass special laws creating new towns, and in State ex ret.
Vandenhouten v. Vanhuse, 120 Wis. 15, that an act of the
legislature validating proceedings forming a school district
is a valid act, and that the validation relates back to the
time of the formation of the school district.

Under these • authorities I see no reason why ch. 17,
Laws of 1915, is not in all respects a valid and constitutional
enactment.

Insurance—Regulation of rates—Our statutes do not regu
late the rates or reserves of fraternal life insurance com

panies organized or licensed to do business prior to July 12,
1907.

May 25, 1915.
Hon. H. M. Laursen,

Member of Assembly.
I have your letter of this date making the following in

quiry:

"I wish to inquire if there is anything in the statutes re
quiring any fraternal societies to raise their rates or increase
their assets or reserves, and particularly as to subsecs. 2,
3, 15 and 16, sec. 1958, and subsecs. 22, 22m, 23, 24, 28 and
29, sec. 1959, Stats."

I have examined all the statutes delating to fraternal and
life insurance, and particularly the sections referred to in
your letter, and advise you that there is nothing in the
statutes you mention nor in any Wisconsin statutes by
which fraternal societies are or can be required to raise their
rates or increase their assets or reserves.
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The only provisions which at all attempt to regulate the
rates and fix the reserves of fraternal societies are found in

subsec. 2, sec. 1958, and these provisions apply only to
fraternal beneficiary orders and societies incorporated or
admitted to the state since July 12, 1907. This section re
quires such societies to charge a rate of assessment not
lower than those deduced from the National Fraternal Con

gress Mortality Table, as therein set forth, and requires
that they shall hold assets sufficient to provide for their
other liabilities and their reserve liabilities. Even the above

requirements do not apply to societies newly organized
according to subd. (e) of said section. Societies incorporated
or licensed in Wisconsin from other states prior to the above
date were not then, and are not now, by law, required to
conform to any statutory plan of rates or reserves.

Appropriations and Expenditures—Constitutional Law—
Public Officers—Suit Costs—Bill to appropriate to 0. H.
Eliason, state veterinarian, expenses incurred in defense of
slander suit valid.

May 25, 1915.
Hon. George E. Scott, Chairman,

Joint Committee on Finance.

Under date of April 28th you called my attention to Bill
No. 526 S, now before the joint committee on finance, the
same being entitled "A Bill to appropriate to O. H. Eliason,
a sum of money therein named for expenses incurred in
defending suit of slander brought against him as state
veterinarian," and you ask for my opinion upon the following
questions:

"1. Can the legislature lawfully appropriate money to
Mr. Eliason to reimburse him for expenses incurred in de
fending this action?
"2. Will Bill No. 526 S be a valid law, should it be

passed by the legislature, signed by the governor and pub
lished in due manner?"

In an opinion addressed to you under date of the 13th
inst. upon the validity of Bill No. 245 S, to appropriate to
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Herman L. Ekem a sum of money to reimburse him for
expenses incurred in an action between him and Governor
McGovem, involving his title to the office of insurance com
missioner, it was said:*

"Where an officer is acting within the scope of his authori-
ity, is acting in good faith, and apparently in the public
interest, in such cases, the respective governing bodies of
the state or municipality may, in their discretion, reimburse
Such public officer under such circumstances."

Td intelligently advise you in the instant case it has been
necessary to acquaint myself very fully with all the facts
connected with and surrounding the case of Hartwig v.
Eliason.

In my investigation of this matter I have deemed it my
duty to affirm the power of the legislature to pass the bill in
question if possible. It is the duty of this department to
uphold legislative enactments and to establish their validity
whenever possible. That attitude should be the same when
the request comes before the enactment of a bill as when the
question is raised after it has become a law.

It may be conceded that, generally speaking, the state is
not interested in slander suits,brought against its officers
and that it has no power to reimburse them for expenses in
curred in the defense of such suits, unless, as a matter of
fact, the suit was the result of bona fide official conduct on
the part of the officer. In order to establish the power of the
legislature to make the appropriation called for by the bill
under consideration, it must appear that the litigation
precipitated upon Dr. Eliason was the result of bona fide
official conduct on his part. In other words, it should
appear that official action taken by Dr. Eliason, acting in
good faith, and for the benefit of the public interest, was the
"proximate cause," so to speak, of the lawsuit. Public
records and admissions made by Dr. Hartwig in testimony
given by him at various times during the progress of the
case establishes the following facts:

1. During the month of November, 1911, Dr. Hartwig
held the office of state veterinarian.

2. On the 23rd day of December charges of official de
linquency and malfeasance on the part of Dr. Hartwig were

♦Pages 390, 395 of this volume.
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filed with the govenior and an investigation of those charges
was followed by the resignation of Dr. Hartwig.

3. It is required by statutory provisions of many states
that live stock from Wisconsin or elsewhere may not be
brought into those states unless the same be accompanied by
a certificate that such live stock has recently been subjected
to the tuberculin test and found to be free from tubercular

disease, which certificate must be signed, or countersigned,
by the state veterinarian of this state.
4. There is no law of this state requiring the state veteri

narian to either sign or countersign such certificates. Such,
however, has long been the practice. It is also absolutely
necessary in order to enable live stock owners of this state
to ship cattle into such foreign states. It is evident that the
state veterinarian cannot personally inspect all of, the live
stock of this state offered for shipment to foreign states,
making it. necessary for the state veterinarian to rely upon
the honor and integrity of local veterinarians applying^ the
tuberculin test, or making such other examination as may be
necessary, when he countersigns such certificates. If he be
not cautious in the matter, a certificate signed by him would
soon lose-its value and the live stock interests of the state
would experience embarrassment in shipping and selling live
stock in foreign states.

5. Dr. Eliason qualified as state veterinarian January 2,
1912. Dr. Hartwig resumed his private practice. The testing
of stock for shipping out of the state constituted a very sub
stantial part of his practice. Dr. Eliason countersigned cer
tificates inade by Dr. Hartwig until October 4, 1912. On or
about that date he refused to countersign any more of his
certificates. For what reason I find no record evidence,
but presumably for reasons which convinced Dr. Eliason
that his course was in the interest of the public, as there is
nothing anywhere to indicate that the action was taken
for personal, spiteful or malicious purposes.

6. Immediately thereafter Dr. Flartwig employed attor
neys who took the matter up with Dr. Eliason with a view
of coercing him into countersigning Dr. Hartwig's certificates.
Considerable correspondence passed between Dr. Eliason and
these attorneys, from all of which it appears that Dr. Hart
wig greatly resented the action of Dr. Eliason in this respect.
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7. On the 4th day of December, 1912, a convention of the
United States Live Stock Sanitary Association was held at
the Sherman House in the city of Chicago. Dr. Eliason
attended that convention, having been previously authorized
by Governor McGovern so to do at state expense.
8. Dr. Hartwig caused to be read before that convention a

document which had been prepared by him, charging the
live stock sanitary board of the state of Wisconsin with weak
and inefficient enforcement of the live stock sanitary laws;
that they were influenced entirely by political considerations,
and warning the association that certificates accompanying
live stock shipments from the state of Wisconsin could not
be relied upon. It was nothing less than a slander upon the
live stock sanitary board of this slate and was calculated to
do irreparable harm and injury to live slock and dairy inter
ests. Dr. Eliason replied to the charges thus presented and in
his remarks made use of language which was the basis of the
slander suit brought against him by Dr. Hartwig. A promi
nent allegation of the complaint in that case sets forth the
refusal of Dr. Eliason to accept and approve the tests and
inspection certificates made and issued by said Dr. Hartwig.

9. In his answer Dr. Eliason set up a counterelaim for
damages because of certain slanderous words spoken con
cerning him by Dr. Hartwig at the Chicago meeting. There
were two trials of the case. At the last trial the jury awarded
both plaintiff and defendant a verdict of six cents. These
verdicts were set off against each other, resulting in the plain
tiff recovering nothing and costs being taxed against hiiti.

10. While there is no record evidence of the fact, there Is
credible evidence at hand that between the first and second

trial word was sent to Dr. Eliason that if he would counter

sign the health certificates made by Dr. Hartwig the case
would be dropped. Except as indicated, the above facts are
either a matter of record or appear from admissions made by
Dr. Hartwig and are not controvertible.

From the above facts I conclude:

1. That the state veterinarian owes a moral official duty
to the live stock and dairy interests of this state to make it
possible for them to ship live stock into foreign stales. To
do this he must countersign certificates of health made by
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local veterinarians. To protect the live stock and dairy
interests of this state he must maintain the integrity of his
signature on such a certificate and it would be a serious
breach of the trust and confidence reposed in him if he
knowingly signed fraudulent or untruthful certificates.

2. It was his moral official duty when the slanderous
charge was made against the live stock and sanitary board at
Chicago to defend the board and the state against that charge.
It was an occasion when it was his duty to speak and he
would not have been worthy to hold his office had he re
mained silent under such circumstances.

3. But for the refusal of Dr. Eliason to officially sign the
certificates of health made by Dr. Hartwig, no lawsuit would
have been brought by Dr. Hartwig against Dr. Eliason, and,
while the action was in form one of slander, its purpose was
to coerce Dr. Eliason into countersigning Dr. Hartwig's
certificates.

4. It is my opinion that the lawsuit in question was pre
cipitated upon Dr. Eliason because of his staunch refusal to
sign what he believed to be questionable certificates of
health; that it was his official duty so to refuse, and that
the state is amply justified in reimbursing him for these ex
penses engendered because of faithful official conduct.

It is appropriate for me to call^our attention to the present
form of the bill under consideration. The constitutionality of
laws is determined by an inspection thereof. As a general
rule, extraneous evidence is not permitted to show the con
stitutionality or unconstitutionality thereof. An inspection
of the bill in its present form conveys the idea that its object
is to reimburse Dr. Eliason for expenses incurred by him in a
slander suit. There is nothing to indicate that in the opinion
of the legislature these expenses were in any way the result
of the official conduct of Dr. Eliason. The bill should be

placed in such a form as to carry a finding or determination
on the part of the legislature that the expenses were incurred
by him in the discharge of official duties, so that it will
affirmatively appear that the legislature is making an appro
priation for a public and not a private purpose.
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Appropriations and Expenditures—State Fair—^Appropria
tion carried by subsec. 2, sec. 172-29, will be available
according to the terms thereof.

May 25, 1915.
William L. Tiers,

Assistant District Attorney,
Milwaukee, Wisconsin.

I have your inquiry of the 22d inst. in reference to the
appropriations provided in subsec. 2, sec. 172-29, to the state
board of agriculture for certain improvements at the state
fair park. This subsection reads as follows:

"There is appropriated from any moneys in the general
fund not otherwise appropriated, for the state board of
agriculture, the following sums of money for the purposes
stated:
"(a) Twenty-five thousand, dollars for sanitation and
sewage and ten thousand dollars for repair and construc
tion of fences.
"(b) Seventy-five thousand dollars for construction of

a grandstand.
"(c) Twenty thousand dollars for construction of a

poultry building, seventy-five thousand dollars to complete
the construction of a grandstand, and fifty thousand dol
lars for the construction of a woman's and art building.
"Provided, that no part of this appropriation shall be

paid out of the state treasury until the state board of agri
culture certifies in writing to the secretary of state and to
the state treasurer that Milwaukee county has conveyed,
granted or donated in a manner authorized by subdivision
(90 of section 669, to the state of Wisconsin, lands, which
in the judgment of the board are sufficient in amount,
suitable in location and otherwise satisfactory for state fair
purposes and that the deed or deeds of conveyance of such
lands have been approved by the attorney-general, and
upon the filing of such certificate, the appropriations pro
vided in subdivision (a) of this subsection shall be available.
Eight months after such filing, the appropriation provided
in subdivision (b) shall be available, and twenty months
after such filing, the appropriations provided in subdivision
(c) shall be available."

You advise that at a meeting of the county board held on
May 18, 1915, steps were taken pursuant to subd. (9/),
sec. 669, Stats., to condemn certain lands adjoining the state
fair park, and that you understand that the lands proposed to
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be acquired will receive the approval of the state board of
agriculture and that said board is about to certify that the
lands are sufficient, etc., as required in the language of the
statute above quoted. You ask to be advised whether the
appropriations provided for by said sec. 172-29 will be
available as therein provided in case the lands in question
are now acquired" and donated by Milwaukee county to
the state and approved by the state board of agriculture.
The question raised by your inquiry is whether these appro
priations, carried in subsec. 2, sec. 172-29, Stats., are appro
priations which lapse at the end of the fiscal year or fiscal
biennium after the passage of the statute, or are non-lapsible
appropriations available until used.

Sec. 172-130, Stats., does not expressly define the effect of
an appropriation clause in the form used in this subsection
or any similar form. Moreover, the definitions prescribed
by sec. 172-130 are, by the express terms, inapplicable when
"such construction would be inconsistent with the manifest in
tent of the legislature." The "manifest intent of the legisla
ture" in the present instance is found, I think, in the subsec
tion carrying the appropriation. It will be observed that this
subsection carries three appropriations, (a), (b) and (c). It
is provided that no part of these appropriations shall be paid
out of the state treasury until a certificate by the board of
agriculture is filed with the secretary of state and state treas
urer to the effect that Milwaukee county has conveyed
suitable lands to the state, and that the appropriations
shall be available as follows:

Those provided for in subd. (a) upon the filing of such
certificate;

Those provided for in subd. (b) eight months after the
filing of such certificate;
Those provided in subd. (c) twenty months after such

filing.

This arrangement would seem to embody a clear expression
of legislative intent and purpose, first, to make an appropria
tion, second, to require a donation of land by the county of
Milwaukee before such appropriation should be spent, and,
finally, to make such appropriation available at such times
and for such purposes as, in the judgment of the legislature,
it would be advantageous and expedient to use the same.
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The legislature doubtless realized that after the enactment
of this law some considerable time, several months at least,
must elapse before Milwaukee county could take the neces
sary action, under subd. (9i), sec. 669, Stats., to acquire by
condemnation suitable lands which will be approved by the
board of agriculture and perhaps to make reasonable efforts
to obtain by donation and otherwise funds with which to
pay for the same, and before such county would be in a
position to execute a conveyance of such lands to the state,
and the board of agriculture to file its certificate of approval
with the secretary of state and state treasurer. All these
things were, in the contemplation of the legislature, to be
done before the first appropriations should become available.
The third and largest appropriation is expressly made avail
able only at the end of twenty months after these things
shall have been done. This clearly might and, in the con
templation of the legislature, was doubtless expected to
be after the end of the fiscal biennium. Having regard,
therefore, to the circumstances and to the entire, legisla
tive scheme as embodied in subsec. 2, of sec. 172-29, and subd.
(9/), sec. 669, it is clear, in my opinion, that the legislature
did not provide and did not intend to provide that these
appropriations should lapse at the end of any particular
fiscal year or fiscal biennium. The subsection carrying
these appropriations contains no word or clause suggesting
any such intent. On the contrary it is, I think, plain beyond
any serious question, (and if there were, in my opinion, any
doubt about it, that doubt would be resolved against the
appropriation and in favor of the treasury), that the legisla
ture expressly provided and intended to provide that these
appropriations should be non-lapsible and should be and
remain available until used pursuant to the terms and at the
times mentioned in the language of the appropriations.
Support for this construction, were any needed outside of

elementary principleis of statutory construction, is found
in the executive message transmitted by his excellency, the
governor, to the legislature on the 19th inst. In this message
attention is called, among others, to these appropriations
carried by subsec. 2, sec. 172-29, aggregating $255,000, and
the legislature is advised that, unless the same be repealed
by affirmative, express act of this legislature, provision for
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the payment^thereof will have to be made in the next tax
levy.
My opinion, therefore, as to the character of these appro

priations is in accord with that ofTicially expressed by the
chief executive.

The suggestion which you say has been made that these
appropriations may not be available may have been
prompted by knowledge that his excellency, the governor,
had, in this message to the legislature, inferentially, at least,
recommended their repeal. You ask whether "if the lands
are acquired and donated to the state of Wisconsin, as pro
vided by sec. 172-29, is it not mandatory upon the state to
make the appropriation and pay same over to the state
board of agriculture at the times, in the amounts and for
the purposes mentioned in the statute."
Of course, in view of the opinion above expressed that the

appropriation is non-lapsible, this question, in the present
situation and in the absence of affirmative action by the
legislature repealing the same, cannot arise. What you have
to consider, therefore, is the possibility of a repeal of the
appropriation by the present legislature. There can, I take
it, be no question of the power of the legislature to repeal
the appropriation if no obligations have been incurred on
account of it. If, however, the county of Milwaukee should
go to the trouble and expense of acquiring and conveying
suitable lands to the state while the appropriations are still
in force, there might arise a question of whether an act of
the legislature attempting to repeal the appropriations
might not be void as impairing the obligations of contract.
As, however, you do not expressly ask for an opinion upon
this question I shall not render an opinion thereon at this
time further than to say that it is not clear to me, now, how
the county of Milwaukee would, in such a situation, pro
ceed to enforce its rights as against the state, assuming
that it would have legal rights in the premises which it
would be entitled to enforce. I assume that your county
board will deal with the situation as one presenting a ques
tion of policy rather than a question of law, and that if it
should decide now to proceed to acquire and convey to the
state the lands in question it would do so upon the assump
tion that the present legislature will keep faith with the
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county of Milwaukee and will not repeal the appropriations
upon the strength of which the county of Milwaukee pro
poses to take such action.

Public Officers—County Highway Commissioner—Bridges
and Highways—Overdraft—Where a county highway com
missioner substantially overdraws amount allotted for a
given work, he acts without authority and may be com
pelled to pay back amount of overdraft.

May 26, 1915.
Wisconsin Highway Commission.

I have your letter of the iVth inst., requesting my opinion
upon the following facts:

"During the year 1914 there was constructed a certain
highway in the town of Colfax, Dunn county, known as
the Colfax and Chippewa road. This work was authoriz'ed
under the provisions of the state aid law, sees. 1317m-l to
1317m-15, inclusive, the town having voted $400, the
county having appropriated $400, and the state having set
aside $400 for this specific work, making a total of $1,200
available for construction in 1914.
"Under the provisions of subsec. 4, sec. 1317/n-7, the

county highway commissioner performed this work under
his own supervision under the day labor or force account
system, as opposed to contracting it. Payment for the
labor engaged in the work was made by the county treasurer
upon a certified payroll received from the county highway
commissioner. Payments for materials used on the work
were made by the county treasurer upon the presentation
of bills approved by the county highway commissioner.
"Part of this work, involving the expenditure of $820.85,

was performed in the winter of 1913-1914, and when the
work of grading the road, culverting it and applying the
material hauled in the previous winter and piled at the road
side was commenced in the spring of 1914, the county
highway commissioner neglected entirely this expenditure
of $820.85, and, assuming that he had $1,200 available,
expended in the work before closing down a further sum of
$1,348, making a total expenditure of $2,168.88, being an
overdraft of $968.88 over and above the fund actually
available.
"The officials of the town, and naturally the Wisconsin

highway commission, object to such a large overdraft, and
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can see no justification in the statutes for such action by
the county highway commissioner. The town ofTicials
allege that, while doubtless the money was actually ex
pended, proper results were not secured for it.
"The question we. wish to ask is whether such an over

draft comes within the terms of the provisions of subsec.
10, sec.l3177n-7. Stats., and, if it does not come under sUch
provisions and is not "an indebtedness unavoidably in
curred", what recourse has the town against the county
highway commissioner or the county treasurer?
"We have a considerable number of such cases, though as

far as we know none involving such a large percentage of
overdraft, or even such a large overdraft."

Subsec. 10, sec. 1317m-7, reads as follows:

"After final payment is made according to subsection 8
of this section, any sums remaining in the county treasurer s
hands belonging to the state or to the town and not required
to be spent for the payment of the state's and town's proper
share of the cost of construction, shall be placed together
with the county's balance available for the work to the credit
of the town and shall be used to increase the fund available
for the next piece of construction in the town. Any deficit
in the amount available for the work shall be paid by the
county and the amount subtracted from the sum available
for the next piece of road or bridge construction in the
town. Provided that a balance or deficit shall be credited
to or payable from the road or bridge fund of the town ac
cording to which fund it first belonged. County highway
commissioners shall take every means possible to keep the
cost of work within the funds available, but any indebted
ness unavoidably incurred shall be paid as above."

It will be noticed that the law seems to contemplate that
there may be a deficit in the amount available for a piece of
road or bridge construction in any town and authorizes the
county to pay such deficit, and provides that such deficit
shall be payable from the road or bridge fund of the town
which may be raised in the future. However, it is specifi
cally provided that no such deficit shall be so paid unless
the indebtedness was unavoidably incurred.

It does not seem to me, under the facts stated, that the
neglect or oversight of the county highway commissioner in
keeping his accounts, and of the county treasurer in paying
the bills approved by said county highway commissioner, and
which resulted in overdrawing the funds in the county
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treasury to the credit of said town of Colfax in the sum of
$968.88, can be justified as "indebtedness unavoidably in
curred."

As pubhc officers, it was their duty to know the condition
of the funds over which they had control and any neglect
or'oversight on the part of either of them cannot furnish
an excuse for creating the deficit above mentioned. When
the funds available for highways or bridge construction
have been exhausted, it is the duty of the county highway
commissioner to cease work and cease drawing orders for
labor or materials, and if such orders are drawn it is the
duty of the county treasurer to refuse payment.
Both of said officers may be held personally liable to the

county for misappropriation of the funds of the county,
and the county may recover the money back in an action
on their official bonds. The law also gives to the town inter
ested or the county a right to bring suit in equity to recover
into the county treasury any moneys unlawfully paid out by
said officers. Frederick v. Douglas County, 96 Wis. 411;
Webster v. Douglas County, 102 Wis. 181.
It has been, repeatedly held by our supreme court that,

although public officers claim to act in good faith in illegally
disbursing public money, in law they are guilty of acting in
bad faith, and of an actionable misappropriation, and that
it will not do to allow public officers to escape responsibility
in such cases upon a plea of having acted in good faith. See
Chippewa Bridge Co. v. Durand, 122 Wis. 85, 105, and cases
cited above.

Bridges and Highways—Counties—Public Officers—Civil
Service—It is the duty of the county board to elect a high
way commissioner from the list certified by the state high
way commission and they cannot refuse to elect from that
list and demand another.

May 26, 1915.
Wisconsin Highway Commission.

In your communication of the 17th inst., you request an
opinion as to the construction of subsec. 2, sec. 1317m-6,
in connection with the following statement of facts quoted
from your letter;
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"Under the authority contained in subsec. 10, sec. 1317/n-2,
Stats., and subsec. 2, sec. 1317/n-6, Stats., the Wisconsin
highway commission recently examined the candidates for
the position of county highway commissioner in a certain
county, certifying to the county board three of the men ex
amined as eligible for the position, with a certain standing
and order. The county board of the county, after receiving
the notification from the Wisconsin highway commission,
did not proceed to an election pf a county highway commis
sioner, no ballot, informal or otherwise, being taken to de
termine which of the first two candidates should be elected.
Instead, the county board passed a resolution as follows:
" 'BE IT RESOLVED BY THE COUNTY BOARD OF

SUPERVISORS, of county, Wisconsin, that
the state highway commission be requested tp hold another
examination at an early date that another list of eligibles
may be furnished said board.'
"This resolution was passed by a close vote of 6 to 5.
"The question has been raised as to whether the county

board of a county is not forced to elect a county highway com
missioner from the list submitted by the Wisconsin highway
commission as eligible, provided any one of these digible
men will accept the position; and whether the Wisconsin
highway commission has the right to hold another examina
tion on request of the county board when the county
board has not balloted on the proposition of electing one
from the list originally certified?"

Said subsec. 2, sec. 13177n-6 reads as follows:

"Candidates for the office of county highway commis
sioner shall be examined at the county seat by the state high
way commission to determine their relative fitness for the
position. Said commission shall notify the county clerk of
the relative standing of the various candidates in their
ability to conduct the work, and the county board shall
elect as county highway commissioner one of the first two
men on the list so certified as eligible, striking out the names
of those who refuse to qualify when elected."

The language here used is very plain and seems to leave
little room for construction. The highway commission hav
ing certified the names of two eligibles for the position of
county highway commissioner, it is the duty of the county
board to proceed to elect one of them to said position. If
a county board, without a vote on the candidates certified,
can by resolution call upon the state highway commission
for another list, it could repeat such demands without limit.
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This would be contrary to the intent and spirit of the civil
service provisions contained in the highway law and would
open the way for nullifying such provisions.

Conslitulional Law—Municipal Corporations—A law au
thorizing municipal legislative bodies to suspend the opera
tion of the Sunday closing statutes is unconstitutional.

May 26, 1915.
•Hon. W. T. Stevens, Chairman,

Senate Committee on State Affairs.
A few days ago the clerk of your committee handed me a

copy of Bill No. 168 A, with a proposed amendment, to be
hereafter noted, with request that I furnish your committee
with my opinion as to the constitutionality of the bill if
amended as proposed.
The bill, as proposed to be amended, amends sec. 4595,

Stats., commonly known as the Sunday Closing Law, by
adding at the end of the section the words:

"Provided that any town board, village board or city
council may by ordinance permit any moving picture show,
theater, temperance billiard hall, or the participation in any
ball or golf game on Sunday so long as the same shall not
disturb the peace, quiet, order or morals of the community."

It is thus proposed to vest in local legislative bodies power
to suspend in their respective municipalities the operation
in the respects mentioned of the provisions of sec. 4595.
It is the well settled law of this state that

"Tn matters purely local and municipal, the legislature
may enact conditional laws, and refer it to the people or
proper municipal authorities to decide whether such laws
shall or shall not have force and effect in their respective
municipalities.' * * * Such a law must be a complete enact
ment in itself. It must contain an entire and perfect declara
tion of the legislative will, and it must require nothing to
perfect it as a law. The only thing that may be left to the
people to determine is whether they will avail themselves
of its provisions." State ex. ret. Williams v. Sawyer Co., 140
Wis. 634, 636.
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It will be noted that the above principle refers to laws
that are "purely local and municipal" and the power of the
people or municipal authorities is limited to the determina
tion of whether they will avail themselves of its provisions.
It cannot be invoked to sustain the bill under consideration

for the reason that Sunday laws are not local and municipal.

"Sunday legislation is more than fifteen centuries old.
It originated in Rome in A. D. 321, when Constantine The
Great passed an edict commanding all judges and inhabitants
of cities to rest on the venerable day of the sun. Sunday
•statutes were passed at an early date in England, and 29
Chas. II, c. 7, has been made the basis of similar legislation
in the United States." 37 Cyc. 540.

The bill does not propose any legislation of a local and
municipal character conferring upon the local authorities
the power to say whether or not it shall be effective in such
localities, but seeks to confer upon the various municipali
ties the power to suspend , a law of state-wide interest that
has been upon the statute books since the organization of our
state.

The case of Slinger v. Henneman, 38 Wis. 504, holds legis
lation of this character to be void. In that case the legisla
ture had passed ch. 67, Laws of 1871, and sec. 8 thereof made
the owner or keeper of a dog that shall have wounded ani
mals liable to the owner of such animals without proving
notice of the vicious character of the dog. By sec. 9 it
provided that the county board of supervisors of any county
at their first meeting in any year shall have power by vote of
a majority of the members "to determine whether or not
during the then current year the said county shall be exempt
from or shall be governed by the provisions of this act; and
said determination shall be binding on said county until
reversed by said county board by a majority of the members
elect of said county board."
The court said: (p. 509)

"We are now to determine whether the legislature has
power to authorize county boards of supervisors to exempt
their respective counties from the provisions of sec. 8. The
constitution (art. IV, sec. 1) ordains that *The legisla;tive
Sower shall be vested in a senate and assembly.' Those
odies constitute the legislature. It is a settled maxim of

A.a—29
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conslilulional law, that the power thus conferred upon the
legislature cannot be delegated by that department to any
other body or authority. Cooley on Con. Lim., 116. Yet it
is undoubtedly true that in matters purely local and munici
pal, the legislature may enact conditional laws, and refer it
to the people or pr6per municipal authorities to decide
whether such laws shall or shall not have force and effect in
their respective municipalities. The cases which sustain this
power are numerous. The State v. O'Neill, 24 Wis. 149, is one
of these. In principle, the same power is exercised in the
numerous laws enacted by the legislature giving to munici
palities the power to establish by-laws and ordinances in
respect to municipal matters. Sec. 8, however, does not relate
to municipal affairs, but it seeks to change a rule of the com
mon law pertaining to a matter of general interest. As well
might the legislature authorize the board of supervisors of a
county to abolish in such county days of grace on commercial
paper, or to suspend the operation of the statute of limita
tions. Such legislation is clearly within the restriction on the
power of the legislature to delegate its authority, and is
therefore inoperative and void."

You are, therefore, advised that in my opinion the bill if
enacted into law will be null and void.

Constitutional Law—Taxation—Banks—Income Tax—A

law granting banks the option to be assessed under the
Income Tax Law considered of doubtful constitutionality.

May 27, 1915.
Hon. George L. Harrington, Chairman,

Assembly Committee on Taxation.
You have handed me a copy of Bill No. 730 A, entitled

"A bill to create section,1087/n-31 of the statutes relating to
taxation of banks and extending to them the option of being
taxed under the Income Tax Law," with the request that I
express my opinion as to the constitutionality thereof.
The bill, in short, provides that any state or national bank

may elect to be taxed under the Income Tax Law instead of
by the present method of assessing and taxing banks. The
result of this law, if enacted, will be that some banks will be
taxed under the provisions of the Income Tax Law and others
under the present provisions of law relating to the taxation
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of banks. Banks that would pay less taxes by being as
sessed under the Income Tax Law will elect to be assessed
in that manner. Banks that would pay a greater tax under
the Income Tax Law will not so elect. There will thus be
two methods of assessing banks and the banks themselves
will have the power to declare in which manner they shall be
assessed.

I have great doubts as to whether this arrangement will
meet with the approval of the supreme court of this state,
but in view of a decision of the supreme court of Pennsyl
vania {Commonwealth v. Merchants Sc Manufacturers Na
tional Bank of Pittsburgh, 168 Pa. State 309), holding a
similar law valid under the constitution of that state,
affirmed upon appeal to the supreme court of the United
States (Merc/ian/s Sc Manufacturers Bank v. Pennsylvania,
167 U. S. 461), I feel that the unconstitutionality of this
bill, if enacted into law, is not sufficiently clear to warrant
me in so holding or to deter the legislature in enacting the
same if it shall be deemed wise public policy.

Intoxicating Liquors—License—^Thereds but one form of
liquor license. A license to sell in a limited way generally
throughout a city void.

May 27, 1915.
Daniel E. McDonald,

District Attorney,
Oshkosh, Wisconsin.

In your communication of the 26th inst. you state that
you have been asked by the mayor of Neenah to prosecute
one Joseph A. Mayer for selling liquor without a license;
that when said party appeared in court he presented to you
a license which he received from the city of Neenah under
which he justifies the sale of liquor for which he was arrested.
You state that he had a saloon last year, and in July the

city council refused to grant him a license, but that in
August they granted him the license which he presented to
you, of which the following is a copy.



452 Opinions of the Attorney-General

"State of Wisconsin, ]
Winnebago County, fss.
City of Neenah. J
"Know all men by these presents, that we, the comrnon

council of the city of Neenah, having granted and by these
presents, do grant to Jos. A. Mayer a license to sell beer in
bottles and kegs direct to the consumer in the city of Neenah,
and delivered at his residence, upon orders taken by the
driver, solicitor or telephoned to his office in the city of
Neenah, from the 11th day of August, A. D. 1914, to the
first day of July, A. D., 1915.
"The said Jos. A. Mayer, having filed a receipt of the

city treasurer of said city for the sum of Two Hundred
($200.00) Dollars, license money, paid for said term, and
filed the bonds as required by law.
"in witness thereof we have hereunto set our hands and

affixed the seal of the city of Neenah this 11th day of August,
A. D. 1914.

C. B. CLARK,
Mayor.

(SEAL) H. S. ZEMLOCK,
City Clerk."

You inquire whether the said paper is, in fact, a license,
protecting him in the sale of intoxicating liquors.
There is only one kind of license to sell intoxicating li

quors that may be issued by the local authorities. Under
sec. 1548-2, Stats., the application for a license must be in
writing and "giving the location of the premises where
such business is to be conducted.-' It is, therefore, nec
essary to have a specific place or premises in which the sale
may be lawfully carried on. The supposed license granted
to Mr. Mayer, in effect, authorizes him to make the sale of
liquor at any place where he is requested to deliver the same.
Under well established rules of the law of sales the title to
the liquor would not pass until it is delivered to the party,
ordering the same. If the supposed license were a valid
license under our law, then Mr. Mayer would be authorized
to sell liquor in any part of the city of Neenah.
I am of the opinion that Mr. Mayer has not been granted

a legal license and that the supposed license which he has
received from the licensing authorities of Neenah is abso
lutely void and affords him no protection whatever.
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Elections—Municipal Corporations—Notice of election to
adopt General Charter Law or any part of it must be given
for four full weeks. One week must elapse after fourth
publication.

May 27, 1915.
Hon. R. B. Pixley,

Private Secretary to the Governor.
I am in receipt of yours of the 4th in which you enclose

papers with reference to the adoption by the city of Oconto
of sub-ch. XIV, ch. 40a, Stats.

From these papers it appears that the resolution provid
ing for an election upon this question was published four
times in the Enquirer, a public newspaper printed and
published in the city of Oconto, the first publication being
on the 12th day of March, 1915. The election was fixed
for the 6th day of April, 1915. In other words the first
publica;tion of this resolution was twenty-five days prior to
the election. Sec. 925-3n, Stats., provides:

"Notice of election on the proposition of adopting chapter
40a, statutes of 1898, and the amendments thereto, or some
part thereof, shall be given by publication of a copy of such
resolution in some newspaper published within such city,
once each week for four successive, weeks, immediately
preceding the day of holding such election."

This section has not been complied with because the
resolution was not published for four full weeks. The
courts have frequently held that a requirement of publication
for a certain number of weeks means that the full number of

. weeks of seven days each must elapse between the date of
the first publication and the date of the election or other
event which depends for its validity upon such publication.
For this reason no patent should be issued at this time.

Sec. 925-10, Stats., contained a similar provision for pub
lication of notices of election in case of a district desiring to
incorporate as a city under the, General Charter Law.
By ch. 23, Laws of 1915, there was added to that section
the following:

"Provided, however, that' the publication shall be deemed
complete if such notice was in fact published four times
prior to said election in four different weeksi even though
four full weeks shall not have elapsed after the first publica-
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tion. Any such publication hercloforc made in compliance
herewith shall have the same force and effect as if published
for the four full weeks."

If a similar provision were added to section 925-3n im
mediately after the portion of such section which I have
(luoted above, that would cure Ihc dci'ecl to which I have
called your attention.

Among the papers enclosed is a letter from V. J, O'Kclli-
her, president of the board of education of Oconto, in which
he calls attention to the fact that the petition for the adop
tion of sub-ch. XIV, ch. 40a, included also the question set
forth in sec. 925-113/72, Stats. He queries whether or not
this was a legal petition because of the fact that the two
questions, that of adopting sub-ch. XIV and that of sub
mitting what is called for in sec. 925-113//2, were included
in the one petition. He says the fact clearly stands forth
that the second question in the petition could not be sub
mitted to the electors at that time "and therefore was not a

legal part of it. But he asks:

"Did the signers of this petition sign it because this ques
tion was contained in it, or because they wanted to adopt
sub-ch. XIV? In other words, can it be said that there is a
petition which satisfies the clause of sec. 925-113m, a peti
tion signed by ten per cent, of the electors asking that there
be submitted to the electors the iirojiosilion to adopt a cer
tain part of ch. 40a?"

Sec. 925-113m provides that, at the special election
mentioned in sec. 925-113, there shall be submitted to a
vote of the electors of the several school districts the ques
tion: "Shall the board of education be elected in accordance

with section 925-113/2?"

Sec. 925-113 provides in part:

"1. If in any city other than of the first class which has
adopted the general charter law or which shall hereafter
become incorporated under the provisions of section 925//,
of the statutes, or which has adopted or which shall hereafter
adopt sub-chapter XIV of chapter 4()a. of the statutes, there
shall be at the time of such adoption or incorporation a board
of education or a school board elected by the people, or the
ordinary school district system is in force, the plan of school
organization and management shall continue until changed
by a majority vote of the electors of such school district or
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districts; neither shall the adoption of the general charter
or the act of incorporation under the provisions of section
925g operate to change or in any way affect the boundaries
of any school district."

Subsec. 2 provides for a vote for a change of the system at
a special election. It will be noted that this special election
cannot be held for this purpose unless the city has incor
porated under the General Charter Law, or adopted the
General Charter Law, or has adopted sub-ch;, XIV of the
General Charter Law. As the city of Oconto had not, , at
the time this petition was filed, adopted sub-ch. XIV, it
cbuld not at that time call a special election upon this other
particular question. For that reason it appears to me that
this part of the petition was pure surplusage, and had no
force or effect whatever. That, however, did not change the
validity of the petition asking for a vote upon the question
of adopting sub-ch. XIV.

Mr. O'Kelliher also refers to the fact that women were

allowed to vote upon the question of adopting this sub-
chapter. At this time it is sufficient to say that, in my
opinion, the women were entitled to vote at this election.

There is one other matter to which I desire to call your
attention in connection with these papers. Before a city
can adopt any part of the General Charter Law there must
be presented to the common council of such city a petition
signed by not less than ten per cent, of the electors of the
city asking for the submission to popular vote of the ques
tion of such adoption. The city clerk has certified that a
certain petition was received and filed in his office March 2,
1915. This petition is quoted in the certificate, but the
names of the electors are not given except in this manner:
"T. C. Clarke and 234 others." He then certifies that

"At a general election held in the city of Oconto the follow
ing votes,were cast:" followed by a statement of the votes in
each ward, the total being 901. There is no certificate that
the signers of this petition are electors of the city of Oconto
or that they constitute ten per cent, of the electors of such
city. It occurs to me that the certificate should give the
names of all those who signed the petition and should certify
that they constitute not less than ten per cent, of the electors
of the city of Oconto.
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Public Officers—County Board—Compensation—^A resolu
tion of county board fixing a salary of its members applies
to members elected at the next ensuing election only.

May 27, 1915.

C. H. WiEGAND,
District Attorney,

Eagle River, Wis.
In your communication of the 27th inst. you state that the

county board of Vilas county, at its annual meeting in No
vember, 1913, passed a resolution providing for compensation
of its members at the rate of four dollars per day, and pro
viding further that this resolution should remain in force
until further action of the board, and that no action was
taken in the matter at the last annual meeting. You sub
mit the question whether the present members of the county
board are entitled to the per diem as fixed by the resolution
above referred to or whether they are entitled only to the
statutory per diem of three dollars.

Sec. 695 contains the following:

"Each member of the county board shall be allowed and
paid by the county a compensation for his services and ex
penses in attending the meeting of the board at the rate of
three dollars per day for the time he shall actually attend,
excepting Sundays, and six cents for each mile .traveled in
going to and returning from the place of meeting by the
most usual traveled route; provided that any county board
may at their annual meeting, by resolution, fix the compensa
tion of the members of such board to be elected at the next
ensuing election, at any sum not exceeding four dollars per
day," etc.

Under the express provisions. of this statute the county
board is simply authorized to fix the compensation of the
members of such board elected at the next ensuing election.
They are not authorized to change the compensation for all
future members of the county board.
. You will notice that in sec. 694, in which the county board

is authorized to fix the amount of salary which shall be re
ceived by every county officer, including county judge, it is
expressly provided in subsec. 2 that

"All salaries, the amounts whereof have heretofore been
fixed by such board or established by law shall be and.remain
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the salaries of such ofiicers until the county board shall fix
the amounts thereof in accordance with this section, and
when such amounts are once so fixed they shall be and remain
the salaries of such officers until changed by the county
board." -

In sec. 764ft, which authorizes the county board to fix the
amount of salai*y of the register of deeds, his deputies, clerks
and copyists, we find under subsec. 2 the following:

"Whehever any county board shall fix the amount of the
salaries of the register of deeds, his deputies, clerks and copy
ists and the number thereof in accordance with this section,
the amount and number thus fixed shall be and remain the
salaries of the register of deeds, his deputies, clerks and
copyists and the number thereof, until the same are changed
by the county board under this section;"

No similar provision is found in sec. 695. The conclusion
is inevitable that the law makers did not intend to confer
upon the members of the county board the power to
change the compensation of all future members of the county
board by one resolution.- Your question must, therefore,
be answered in effect that the present members of your
county board are entitled only to the statutory per diem of
three dollars.

Taxation—Slate Property — Municipal Corporations — A
municipal corporation has no authority to impose a special
assessment on state property.

May 28, 1915.

Hon. Wm. Kittle, Secy.,
Board of Normal Regents.

In your communication of the 28th inst. you enclose a
communication from the city attorney of La Crosse, by
direction of the board of regents of normal schools. The
communication of the city attorney is addressed to Hon.
William G. Wolfe, local member of the board of normal
school regents. With it is enclosed a bill against the board
in favor of the city of La Crosse for "Special assessment
taxes for the improvement of State Street With cement curb
and gutter. Lots 10, 11, 12, 13, 14, .15, 16 and 17, Block 13,
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Metzger & Funk's Addition. Resolution adopted by
council, Aug. 11th, 1911. $287.20."
The board desires my opinion as to whether this special

assessment imposed by the city of La Crosse upon the prop
erty above mentioned, the same being the property upon
which the normal school at La Crosse is situated, is a valid
obligation against the board or constitutes a lien on the
normal school property.
This property is state property. Milwaukee v. McGregor,

140Wis.35.

It is a general rule of law that

"Public property of the state or national government
cannot be assessed by a municipality for the cost of muni
cipal improvements." 28 Cyc. 1117.

"The principle which makes property of the state or of
any of its political or municipal subdivisions non-taxable
under general statutory provisions and in the absence of a
positive direction therefor, according to the great weight of
authority, also priecludeS the imposition of a special assess
ment for a street or other local improvement upon such
property, unless there is positive legislative authority
therefor." Dillon on Municipal Corporations, (5th ed.)
sec. 1446.

This principle has been recognized and acted upon by the
legislature of this state in making specific appropriations
for improving the streets around the capitol park in the city
of Madison (ch. 406, Laws of 1901), and for improving the
streets abutting upon property owned and held by the re
gents of the university (ch. 524, Laws of 1909).
The bill of the city of La Crosse against the board of

regents of normal schools is for a special assessment at
tempted to be imposed upon state property for the improve
ment of streets abutting thereon, and under the authorities
above cited the city of La Crosse is without any authority
to impose such a tax or special assessment upon the state.
You are, therefore, advised that the claim of the city of

La Crosse in this respect does not constitute a legal liability
on the part of the board of regents of normal schools, nor
does the city of La Crosse have any claim on the board or
on the state for the amount of said special assessment.
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Public Printing—Distribution—Superintendent of state
historical society may direct the distribution of the public
documents of this state to standard libraries of the

country even though such libraries cannot offer sl quid pro
quo in return.

May 28, 1915.
Hon. M. M. Quaife, Superintendent^

State Historical Society,
Madison, Wisconsin.

In your communication of the 19th inst. you ask to be
advised, in effect, whether sec. 20.82, Stats., authorizes you
to direct the distribution of public documents to libraries
and similar institutions of other states when such libraries

and other institutions are not in a position to offer a
tangible equivalent in the form of similar documents.
I have considered the provisions of sec. 20.82 as affecting

the situation suggested in your letter, and it seems to me
that the dominant purpose of that provision of law is to
prevent prodigal and wasteful distribution of public
documents. I do not think it was the legislative intent to
withhold the public documents of this state from the standard
public libraries of the country to which the public documents
of other states are usually and generally supplied. The
language of the section does not express this idea as clearly
as it might, but the phrase "as may accord with interstate
and international comity," is of sufficient elasticity to permit
of this interpretation.
An intent to withhold the public documents of this state

from the large standard libraries of the country to which the
public documents of other states are freely furnished should
not be imputed to the legislature of this state, thus convicting
it of a narrow and penurious policy as compared with the
policy of its sister states. I think the phrase above quoted
was intended to vest the superintendent of the state histori
cal society with discretion in such matters, to the end that he
might be generous in making such wise distribution of the
public documents of the state as would accord with the usages
of other states and at the same time operate as a restraint
upon the theretofore extravagant and wasteful distribution
thereof. I may add that Honorable L. R. Nash, revisor of
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statutes, who prepared the present printing law, agrees with
me in this construction, and I, therefore, announce my. con
clusion with the greater assurance.

Taxation—Exempiion—Under facts stated, property of
religious association held not to be exempt.

May 28, 1915.
C. J. SUMNER,

District Attorney,
Delavan, Wisconsin.

In your letter of the 27th you say that under the provisions
of sec. 12105^, Stats., there has been referred to the county
treasurer, county clerk and district attorney of your county
the question of compromising a tax levied and collected
against certain real estate owned in fee by the Wisconsin
Conference of the Methodist-Episcopal Church; that you
would like my opinion as to the legality of this tax and the
liability of the church in question therefor; that the facts
are as follows:

By the ninth clause of the last will of James Aran, de
ceased, there was given to the Wisconsin Conference of the
Methodist-Episcopal Church twenty thousand dollars to be
used for the sole and express purpose of establishing and
maintaining a suitable home for superannuated Methodist
ministers and their families to be located, established and
maintained in the village of Delavan, Wisconsin; that the
site for said home should be selected by and the building
thereon planned and erected by the Wisconsin Conference
Board of Trustees; that not less than eight thousand dollars
nor more than ten thousand dollars was'to be expended in
purchasing the site and erecting the building and the re
mainder of the twenty thousand dollars was to be perpetu
ally invested and re-invested in interest bearing securities
and the income therefrom to be used in maintaining and keep
ing in repair said home and caring for and supporting its
inmates; that with the money thus provided there have
been erected on the premises affected by this tax three
separate cottages or houses; that when these dwellings were
completed the conference found that the superannuated
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ministers preferred to reside elsewhere and that they \vould .
not come and occupy the homes provided for them; that the
three cottages were, accordingly, rented to various tenants
and that it is claimed by those representing the conference
that the proceeds derived from such rentals have been used
exclusively for the support of superannuated ministers liv
ing elsewhere; that the cottages have been built about eight
years and have never been assessed or taxed until 1914,
when the officers of the city of Delavan placed them on the
tax roll. Payment of the tax was at first refused but was
later paid by a representative of the conference and the
receipt marked "Paid under protest." It is now claimed
that the assessment and taxation of the cottages was erro
neous for the reason that they are exempt under the pro
visions of sec. 1038, subd. (3), as district parsonages, and
claim is made against the county for a refund, of the amount
paid under protest. That none of these cottages has ever
been used as a parsonage in any way or occupied by a minis
ter of the church.

Subd. (3), sec. 1038, Stats., exempts from taxation:

"Personal property owned by any religious, scientific,
literary' or benevolent association, used exclusively for the
purposes of such association, and the real property, if not
leased or not otherwise used for pecuniary profit, necessary for
the location and convenience of the buildings of such associa
tion and embracing the same, not exceeding ten acres;
* * * and parsonages, whether of local churches or districts,
and whether occupied by the pastor permanently or rented
for his benefit. The occasional leasing of such buildings for
schools,- public lectures or concerts, or the leasing of such
parsonages shall not render them liable to taxation.".

It seems to me very plain that the property to which you
refer is not exempt fromi taxation. These cottages -are
leased, and therefore within the very language of the statute
itself are not exempt. I do not see how these cottages or
any of them can be considered a parsonage. The Century
Dictionary defines a parsonage as:

"1. A rectory endowed with a house, glebe, lands, tithes,
etc., for the maintenance of the incumbent; the benefice of
a parish.

<«* '*■
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.  "2. The mansion or dwelling house of a parson or clergy
man. Also called a parsonage house."

These cottages are not occupied by a clergyman. They
were not designed for use by any particular church as a place
of residence for the particular clergyman who might be offi
ciating for that church. The cottages were designed to be
occupied not by clergymen, but by persons who had in
the past acted in that capacity and had become super
annuated.

In the case of Katzer v. Cily of Milwaukee, 104 Wis. 16,
and on page 21, Justice Dodge, spealdng for the supreme
court, said of sec. 1038:

"Such statutes conferring special privileges and in deroga
tion of the sovereignty exercised over other property are to
be strictly construed. If the meaning of such statute is
fairly ambiguous or uncertain as to a specific piece of prop
erty or owner, it is the duty of courts to resolve the doubt
in favor of the taxability of the property. It is for the legis
lature to grant these special privileges, and it has always
been held that courts will proceed upon the assumption that
whatever the legislature intends to exempt will be expressed
in such clear language as to leave no doubt, and that what
has been left doubtful is not intended to be exempted."

I am very clearly of the opinion that the property to which
you refer is not exempt.

Marriage—License—A marriage is not void because solem
nized without a license.

-  • May 28, 1915.
Clarence J. TeSelle,

District Attorney,
Antigo, Wisconsin.

In your letter of the 26th you say that on February 21,
1915, one Henry Harvey, justice of the peace, married two
parties who had not obtained the necessary license; that it
was a case of bastardy and the two parties were married for
this reason; that both parties to the marriage considered at
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the time of the ceremony that it was a legal one but that the
man has since learned that it was necessary to obtain a
license and has, for that reason, refused to live with the
woman. You ask if the marriage is a legal one or a common
law marriage, or if it is altogether invalid as being contrary
to the public policy of this state. You state that you are
thoroughly conversant with sec. 2339/, Stats., which pro
vides for a penalty for any person performing a marriage
ceremony without such license.

Sec. 2337, Stats., provides:

"No marriage solemnized before any person professing to
be a judge, court commissioner, justice of the peace, minister
or priest shall be deemed or adjudged void, nor shall the
validity thereof be in any way affected on account of any
want of jurisdiction or authority in such supposed judge,
court commissioner, justice of the peace, minister or priest,
provided the marriage be consummated with a full belief on
the part of the persons so married or either of them, that
they have been lawfully joined in marriage."

It appears to me that this section is applicable in the case
to which you refer, and that the marriage was a perfectly
legal one.

Sec. 2339/, Stats., does not provide that the marriage shall
be void in case no license was procured, but merely provides
a penalty for the person solemnizing the same.

It is therefore my opinion that this marriage is a valid one.

Fish and Game—Shipmenl—A resident cannot ship game
fish out of the state. A non-resident fisherman may ship
a package of game fish, including trout, out of the state, and
a similar package within the state during the same week.
This condition of the law probably due to an oversight.

May 28, 1915.
G. H. WiEGAND,

. District Attorney,
Eagle River, Wisconsin.

I have your communication of May 18th in which you
direct my attention to eh. 99, Laws of 1915, amending sec.
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1498-2, Stats., and submit the following questions, which will
be taken up in the order presented: ^

1. "Is not the inclusion of (a) in par. (b) an error, as
shipments without the state are not permitted by this para
graph?"

Sec. 1498-2, as amended, reads as follows:

"It shall be unlawful for any person, company or corpora
tion to offer for transportation or to transport to any point
within or without this state any fish taken from the inland
waters of this state, except as hereinafter provided:
"(a) If marked as provided by law, one package and no

more,, containing not more than twenty pounds of fish,
except lake trout or in lieu thereof not more than two fish
of any weight, may be transported to any point within this
state by any person, provided that not more than one such
shipment shall be made during any seven days by the same
person.

"(b) Any package or shipment containing more than twen
ty pounds of fish, except lake trout taken from inland waters
of this state, may be transported to any point within this
state, provided that shipments be marked as provided by law
and that the shipments be accompanied by the shipper from
point of shipment to place of destination. And provided fur
ther that pike taken from the outlying waters in this state
may be transported in any quantity from any outlying
water point within the jurisdiction of this state, to points
within this state without being accompanied by the shipper,
at any time, except during the close season for taking such
fish from inland waters; shipments to points without the
state are hereby prohibited, except as provided in paragraphs
(a) and (e) of this section.
"(c) * * *
"(d) Shipments of lake trout not to exceed twenty pounds

in weight taken from the inland waters of this state may be
made to points within this state when accompanied by the
shipper, provided that not more than one such shipment shall
be made during any seven days by the same person.
"(e) Any person holding a nonresident license may trans

port not to exceed twenty pounds of any game fish out of
the state without accompanying the same, provided that
not more than one such shipment shall be made during any
seven days by the same person."

Your first question must-be answered in the affirmative for
the reason that par. (a) of the above section does not author
ize shipments to points without the state. Prior to the
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amendmenl it did and Lhc law makers evidently omitted to
eliminate reference to par. (a) in par. (b).

"2. Is not a resident lisherman under the law prohibited
from shipping fish out of the state?"

This question must be answered in the affirmative, for
under the first paragraph in said section it is provided that it
shall be unlawful to olTer for transportation or to transport
to any point within or without the state any fish from the in
land waters of this state except as provided in said sec.
1498-2, and we find that under the provisions of par. (e)
only persons holding the nonresident license may transport
game fish out of the state of Wisconsin.

"3. May not a nonresident fisherman transport twenty
pounds of lake trout or brook trout as well as any other
game fish?"

A lake trout is certainly a game fish, and as nonresident
fishermen are authorized to transport any game fish out of
the state of Wisconsin, it follows that this question must be
answered in the affirmative.

"4. Under this law may not a nonresident fisherman trans
port twenty pounds of fish within the state and the same
amount wilhout the state during any one week?"

This is a penal statute and must be strictly construed in
favor of the defendant.

Under par. (a) in said section any person is authorized to
make a shipment to a point within the state, but not more
than one such shipment shall be made during any seven days
by the same person. This is broad enough to include a person
who holds a nonresident license.

Under par. (e) a person holding a nonresident license may
transport game fish to a point outside of the state of Wis
consin, but not more than one such shipment shall be made
during any seven days by the same person. The words
"such shipment" must be conslrued as referring to ship
ments to points without the state, and the words "such
shipment" in par. (a) as referring to shipments to points
within the state. This question is, therefore, answered in
the affirmative.

A.G.-30
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Consliiulional Law — Courts — Corporations —LegislaUirc
cannol impose on courts the duty of appointing directors of
a corporation, it being a non-judicial function.

May 31, 1915.
Hon. George P. 11ambri-:cht, Chairman,

Asscmhhj Committee on Judiciary.
Under dale of the 19lh inst. you ask for my opinion upon

the question of whether the provisions of Bill No. 221 S are
constitutional.

This bill interpolates into sec. 1762, Stats. 1913, the fol
lowing provision:

"Whenever it shall be made to appear to the circuit court,
by the verified petition or aflidavit of a stockholder of any
corporation organized under the laws of this state, that such
corporation for the period of one year or more has failed
or neglected to elect all or any of the members of its board
of dircclors, such court shall appoint, from among the
stockholders of such company, suitable and proper successors
for such of said directors for whom no successor shall have
previously been elected by said company, written notice of
such application to be served at least ten days before the
hearing thereof upon stockholders residing in the state of
Wisconsin in the manner provided by law for the service of
summons in said circuit court, such notice to be served upon
nonresident stockholders by publication once a week for at
least two weeks in some newspaper to be designated by the
court, published at or nearest to the place of location of such
corporation and by mailing at least ten days before such
hearing in the manner provided in section 2821 of the stat
utes."

Immediately after receipt of your communication request
for an opportunity to be heard upon the question propounded
was made by attorneys interested both in the passage and
defeat of the bill. While other constitutional objections have
been made to the bill, I shall consider only the question of
whether the bill by its terms attempts to impose upon the
circuit courts duties of a non-judicial nature, and upon
this question the following constitutional provisions are
material.

"The judicial power of this state, both as to matters of
law and equity, shall be vested in a supreme court, circuit
courts, courts of probate, and in justices of the peace." Sec.
2. art. VII,
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"Each of the judges of the supreme and circuit courts
shall receive a salary, payable at such time as the legisla
ture shall fix, of not less than one thousand five hundred
dollars annually; they shall receive no fees of office, or
other compensation than their salaries; thei] shall hold no
office of public trust, except a judicial office, during the term for
which they are respectively elected, and all votes for either
of them for any office, except a judicial office, given by the
legislature or the people, shall be void." Sec. 10, art. VII.

In addition to the above express provisions of the consti
tution, we should also bear in mind the fact that—

"Our constitution manifestly recognizes the doctrine of
the division and separation of governmental powers into
legislative, executive, and judicial departments; that their
execution is lodged in these co-ordinate departments of the
government, which are independent each of the other in
executing their respective powers; and that neither can
assume to encroach upon the field of another without invad
ing this fundamental doctrine of the separation of these
sovereign powers." In re Appointment of Revisor, 141 Wis.
592, 619.

Questions involving the constitutionality of laws confer
ring upon courts the power to make appointments to public
office have been before the courts of last resort of many
of the states of the Union. The conclusions of the courts

are not at all harmonious. In discussing a similar question
the supreme court of the state of Nebraska in State v. Nebel,
117 N. W. 723, 724, referring to the confusion of judicial
precedence thereon, said:

"In the investigation of this question, we are confronted
with the unusual and anomalous condition of meeting with
many apparently well-considered cases sustaining every
contention of either side, and it will be absolutely impossible
for us to follow any line of decisions which will not be an
tagonized by holdings in many other cases, for there is a
sharp conflict of authority upon every conceivable feature
and phase of the case. It could serve no good purpose for us
to discuss and attempt to harmonize the views of Montes
quieu, Jefferson, Madison, Hamilton, Stevens, Wilson,
Goodnow, and others upon the question here involved, for
the reasons that it would be impossible to bring harmony out
of the chaos produced by their divergent opinions."

In such condition of judicial precedent outside our own
state there is little purpose to be subserved in referring at
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any length to the decisions of other courts. The student of
this subject will find them collated in a note to Foster v.
Rowe (a Wisconsin case to be hereafter noted), 8 Am. &Eng.
Ann. Cases at p. 595. The reason dominating the decisions
in those cases holding such laws to be unconstitutional,
which I believe to be supported by the weight of authority
and the better reason, is well stated in the case of Super
visors of Election, 114 Mass. 247, 19 Am. Rep. 311. A statute
of the state of Massachusetts provided that whenever, prior
to an election, five legal voters of anj' ward of a city shall
make known in writing to a justice of the supreme judicial
court in term time or vacation and desire to have such elec

tion guarded and scrutinized, it shall be the duty of such
justice to appoint two legal voters of such ward who shall
be of different political parties and who shall be known and
designated as supervisors of election. An application having
been made to the court for the appointment of such super
visors, appreciating the doubtfulness of the constitution
ality of the law, the court, after a hearing, rendered a de
cision holding the same unconstitutional, in which it is
said:

"These supervisors, although entrusted with a certain dis
cretion in the performance of their duties, are strictly execu
tive officers. They make no report or return to the court or to
any judge thereof. Their duties relate to no judicial suit or
proceeding, but solely to the exercise by the citizens of
political rights and privileges.
"We are unanimously of opinion that the power of appoint

ing such officers cannot be conferred upon the justices of this
court without violating the Constitution of the Common
wealth. We cannot exercise this power as judges, because it
is not a judicial function; nor as commissioners, because the
Constitution does not allow us to hold any such office." (114
Mass. p. 251.)

But to come to the decisions of our own state, the consti-

tionality of statutes imposing official duties upon courts has
been considered by our supreme court \n Foster v. Rowe, 128
Wis. 326, Stone v. Little Yellow Drainage District, 118 Wis.
388; State ex rel. Guhhons v. Anson, 132 Wis. 461, and In re
Appointment of Reuisor, 141 Wis. 592.
In these cases the statutes under consideration were all

sustained, but in each case the court considered whether
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the power conferred was of a judicial or non-judicial nature.
That was the crucial question in each instance. It was
plainly assumed that to uphold the statute under consid
eration, the judicial nature of the duty imposed must
appear.

While the decisions of the court in the above cited cases

sustained the validity of the respective statutes under con
sideration, it unhesitatingly condemned a statute in In re
Incorporalion of North Milwaukee, 93 Wis. 616, for the
reason that the power conferred was non-judicial in its
nature. A consideration of these cases leaves no doubt that

a statute conferring powers or duties upon the courts of
this state, which are not judicial in their nature, will meet
the condemnation of our court, and, unless the power or
duty conferred upon the circuit courts by the bill under
consideration is judicial in its nature, it can not be hoped
that it will stand the judicial test.
In State ex ret. Gubbins v. Anson, supra, the constitution

ality of the statute requiring jury commissioners to be ap
pointed by the circuit judge was under consideration. The
law was sustained, the court holding that the power to ap
point jury commissioners was a governmental power which
might appropriately be vested in cither the executive or
judicial branch of the government. In concluding the dis
cussion Mr. Justice Dodge, speaking for the court, said:

"The courts cannot proceed to judgment, which is the
consummation of their judicial function, Avithout the aid of
jurors, and we can see no reason to doubt that the machinery
for obtaining such jurors with promptness and certainty
and of suitable quality is so germane to the judicial function
that there is no imposition of executive power in authorizing
the courts or the judges thereof to select or direct such
machinery." (132 Wis. p. 476.)

Ch. 546, Laws of 1909, created the office of revisor of the
statutes and placed the power of appointment of such "re
visor" with the trustees of the state library, consisting of the
justices of the supreme court and the attorney-general.
The question of the constitutionality of this law was raised
by the justices themselves. It was considered by them and
opinions embodying their views were written and the same
are reported in 141 Wis. 592, et seq. A perusal of these opin-
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ions fails to disclose any serious difTcrcnce of opinion on the
part of the justices concerning the abstract principles of law
involved. The disagreement arose wlien it came to applying
those principles to the situation under consideration. It
seemed to be conceded by all that, in order to sustain the law,
the duties of the office of revisor must in some way be related
and constitute an aid to the court; that, unless the office
of revisor could be said to directly or indirectly render assist
ance to the court in the performance of its duties, the law
could not be sustained. Justices Winslow, Marshall, Dodge
and Barnes felt that such was the case; Justices Siebecker,
Kerwin and Timlin held to the view that the duties of the

office of revisor were wholly unrelated to the judicial de
partment of the government; that because of that the statute
in question attempted to impose duties and functions on the
justices of the court which were "non-judicial in their
character and purely administrative acts not necessarily or
properly connected with the execution of the judicial power"
and that to assume the duties thus imposed was "to hold an
office of trust pertaining to a matter outside of the judicial
branch of the government," and Mr. Justice Timlin abso
lutely declined to act under the law in question.
The foregoing should be sufficient to fully establish the

proposition that a statute imposing non-judicial functions
upon a constitutional court will be held unconstitutional by
the supreme court of this state; that a statute imposing upon
a court the duty of making an appointment to public office,
in order to withstand judicial scrutiny, must relate to an
office the duties of which can be said in some way to have
some relation to, or assist in, the discharge of judicial duties
and functions.

The bill under consideration provides for the appointment
of directors of a private corporation. They are not even
public officers. Their appointment has nothing whatever to
do with public or governmental affairs. The duty of making
these appointments is not even remotely judicial in its
nature.

"A judicial act is one involving the exercise of judicial
power, by which is meant the power to hear and determine
controversies between adverse parties, or questions in litiga
tion." 4 Words and Phrases, 3849.
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"The judicial" power is "Ihc power which expounds and
applies" the laws. In rc Reoisor, Ml Wis. 592, 597.

An exhaustive search of digest, text-books and encyclo
pedias has failed to reveal any case where a statute similar
to this has been considered.

It has been urged that this bill simply confers upon courts
an additional power of supervisory control over corporations
similar to those conferred by sees. 3236 to 3239, Stats. I
cannot so regard it. The powers conferred by those sections
of the statutes are judicial powers. This is not a judicial
power. Furthermore, subd. (6), sec. 3237, evidently recog
nizes the fact that a court cannot make appointments of this
kind as it is there provided that when members of a board
of directors are removed, or if there be no such body or
board, such fact shall be reported to the governor, who is
authorized to fill such vacancy. The difference between
the power here sought to be conferred upon a court and the
powers there conferred is the difference between judicial and
non-judicial powers. The former may lawfully be conferred
upon courts. The latter may not.

It is my opinion that this bill is clearly unconstitutional,
and, if enacted into law, will be void.
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Municipal Corporations—Towns—By-laws and Ordinances
—Sec. 4633 includes a by-law of a town and authorizes
commitment for a default in payment of fine imposed
under such by-law.

June 1, 1915.
C. F. McDaniel,

Dislricl Attorney,
Darlington, Wis.

In your communication of the 29th ult., you state that
the town board of the town of New Diggings, in your county,
desires to enact by-laws under sec. 819, subd. (9), Stats.,
to restrain drunkenness, disorderly conduct and a careless
use of fire arms; that the section referred to makes no pro
vision for commitment in default of payment of fine. You
submit the following question: In the absence of action by
the electors at the annual town meeting, under sec. 776 (13),
what action can the town board take, if any, to enforce by
laws indicated above, if adopted by such town board?

Sec. 819 provides in part as follows:

"The supervisors of each town shall constitute a board
to be designated the 'Town Board of ,' any two of
whom shall constitute a quorum, except when otherwise
provided by law, and the chairman may administer oaths
and aflidavits in all matters pertaining to the afi'airs of the
town. Such board is empowered and required:

♦

"(9) To adopt by-laws, when needed, to regulate the con
duct of fire wardens, policemen, superintendents of police
and night watchmen and to restrain drunkenness, disorderly
conduct and the careless use of firearms; and fix a penalty
not exceeding ten dollars for each violation thereof."

Sec. 4633, Stats., provides as follows:

"When a fine is imposed as a whole or any part of the
punishment for any offense by any law the court shall also
sentence the defendant to pay the costs of the prosecution
and the costs incurred by the counly at rcc|ucst of the
defendant, and to be committed to the county jail until
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the fine and costs are paid or discharged; but the court shall
limit the Lime of such imprisonment in each case, in addi
tion to any otiier imprisonment. In its discretion, in no case,
however, to exceed six months; and the court may also issue
an execution against the property of the defendant for said
fine and costs. In all criminal cases when the costs cannot
be collected from the defendant on his or her conviction or
when the defendant shall be acquitted such costs shall be
paid from the county treasury."

You will note that this section of the statutes applies in
all cases "when a fine is imposed as a Aviiole or any part of
the punishment for any offense by any law." This is broad
enough to include a by-law of a town. The courts have
held that the word "offense" is broad enough to include viola
tion of city ordinances. See 3 Words and Phrases (2d
series), p. 692. "A by-law and ordinance are synonymous
terms." See Dillon on Municipal Corporations (5th ed.)
Vol. 2, p. 570. A by-law is defined as "a law affecting a
single village or township; a rule governing the inhabitants
of a locality." Anderson's Law Dictionaiy, p. 142. That
the word "offense" is not used in a limited sense is not only
indicated by the phrase in said sec. 4633, "by any law", but
also by the last sentence in said section, which makes special
provision for criminal cases. It is there implied that a fine
may be imposed by a court in an action other than a criminal
prosecution.
I believe it is fairly clear that a by-law enacted by a town

board under subd. (9), sec. 819, imposing a fine for its viola
tion, is a law in contemplation of this section, and the offense
thereby created may be enforced as provided in sec. 4633.
In other words, the court imposing the fine is authorized to
commit the defendant to jail until the fine and costs are paid.

llolidaijs—Publication of Laws—Publication of laws on
holiday valid.

June 2, 1915.
Honorable John S. Donald,

Secrelanj of Stale.
Under date of the 1st inst. you state that there was pub

lished in the official state paper chs. 140 to 170, inclusive,
Laws of 1915, on Monday, May 31, 1915, which, under sec.
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2577, Slats., was a legal holiday. You ask to be advised
whether such publication on the above named date was legal
and valid.

It is a general rule of law that no act will be held illegal
merely by reason of being performed on a legal holiday un
less forbidden by statute. When a statute declares a certain
day to be a legal holiday "it docs not permit a reference to
the legal status of Sunday to discover its meaning; for it
proceeds to interpret the phrase, so far as it is prohibitory,
by an express enactment declaring what shall not be done
thereon. What it thus expresses is prohibited; what it fails
to prohibit remains lawful to be done. The plain intent of
the statute, therefore, is to free all persons, upon the days
named, from compulsory labor and from compulsory at
tendance upon courts as officers, suitors, or witnesses." A.
G. Spalding A" Bros. v. Bernhard, 70 Wis. 368, 372.
I find no statute prohibiting the publication of the laws

on a legal holiday and it follows that, unless the publication
thereof is specifically prohibited by statute, their publication
thereon is in all respects valid and legal. You are, therefore,
advised that, in my opinion, the publication of chs. 140 to
170, inclusive, on the 31st day of May, 1915, is in all re
spects a legal and valid publication.

Conslilutional Law—Taxation—Legislature may exempt
from taxation property owned by soldiers who served in
time of war.

June 2, 1915.

Hon. Charles F. Hart,
Member of Assembly.

You have requested my opinion concerning the constitu
tionality of substitute amendment No. 1 A to Bill No. 84 A.
The substitute amendment exempts from taxation
"All real estate to the value of one thousand two hun

dred dollars used and owned as a homestead by any soldier
or sailor of the federal government who served three months
or more during the civil or Mexican war, and all real estate
to the value of one thousand two hundred dollars used and
owned as a homestead by any widow remaining unmar
ried, of such soldier or sailor, who was married to such sol
dier or sailor prior to the year 1891."
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Taxation laws, as always, must be uniform in Iheir opera-
lion and respond to the uniformity clauses of the state and
federal constitutions. As with other legislation, however,
classification for the purposes of taxation and exemption
from taxation is permitted. As said in C. A" N. W. R. Co. v.
Slate, 128 Wis. 553, at page 642:

"Under our constitution, it must be remembered, there is
the amplest power on the parl of the legislature to exempt
an entire class of property from taxation, and to make such
class very narrow, even excluding from the benefits accorded
to the members thereof those owning property of the same
general class, so long as the character of that owned by
those of the sub-class is so far clilTercnt from that owned by
others, as, within the boundaries of reason at least, to sug
gest necessity or propriety, having regard to the public
good and the constitutional object to be attained, and limi
tations in respect thereto, of substantially dilTerent legis
lative treatment."

And in Lawrence Universili} v. Ouia:amie Co., 150 Wis. 244,
250, the court said:

"The authorities hereinbefore cited sufficiently show that
this court has endeavored in the past to adhere to this con
struction of the statute, recognizing, however, in the legis
lature a broader power of classification Jor ttie purpose of
designating what propertij shall be taxed than is ordinarily
possessed in relation to other subjects requiring classifica
tion."

It is universally recognized that there may be classifica
tions of persons as well as of property for the purposes of
taxation, and laws exempting from taxation, to a limited
extent, at least, certain classes of persons such as ministers
of the gospel, soldiers or volunteer firemen, are by no means
novel in this country. See 37 Cyc. 911.
Subd. 7, sec. 4, ch. 18, R. S. 1858, exempted from taxation

"the property of all Indians who are not citizens, except
lands held by them by purchase."
Our court had this statute under consideration in the case

of Farrington u. Wilson, 29 Wis. 383. No question was
raised of the validity of the statute because it applied only
to a certain class of persons.

In the case of Lawrence Universitij i>. Outagamie County,
150 Wis. 244, we find the following expressions of the court:
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"When we arc presenlecl with a case in which the exemp
tion is arbitrary and in which other persons of the same class
owning property of the same general descriplion are awarded
exemptions of a lesser amount, the situation is one in which
the rule of uniformity is violated." (p. 249)
"There is, as we view it, by the act of 1901 conferred upon

the plaintiff arbitrarily and not as a class an additional ex
emption from taxation, based on no distinctive feature of the
person receiving the exemption or the property exempted."
(p. 2u() >

There is a plain implication in the provisions above quoted
that persons may be classified for the purposes of taxation
or exempted from taxation. .There are, in many stales,
statutes exempting the property of veterans of the Civil
War, to a limited extent, and I have not been able to find

any case in which the validity of these statutes has been
brought into question. They have been before the court in
a number of instances for the purposes of the construction
of the terms of the statutes themselves, but in all such cases
the validity thereof has been assumed as was the statute of
our state exempting the lands of Indians.
Aly conclusion is that the bill in question will be, in all

respects, a valid and constitutional law if the same shall be
enacted.

Intoxicating Liquors—Posted Persons—In order to con
vict a person of giving liquor to posted person, it is necessary
to prove that the accused had notice that person was
"posted."
Town board should not request district attorney to post

persons. They have authority to do so themselves.

.June 2, 1915.
James Kirwan,

District Altorneg,
Chilton, Wisconsin.

In your communication of June 1st, you state that a
certain Mr. A, who is a married man and who has lived con

tinuously in a town in your county for the past ten years
with his wife and three children, is a common drunkard, and
that for a number of years past he has so wasted his means
and property as to endanger the support of himself and
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family; thai his brother, who lives in Milwaukee, made a
written petition to the town board this spring, to post A
for a period of one year under sec. 1554, Stats.; that the town
board did post him in his town by written notices adopted
by the board, posting same in each saloon in the town; that
A had a certain Mr. B buy and bring to him a pail of whiskey
(two quarts), in said town, and that the two drank said
liquor; that you are asked to prosecute B for giving A liquor,
in violation of sec. Iv554. You inquire whether B may be
prosecuted and convicted under said section.
The supervisors of the town had the right under sec.

1554 to serve the notice therein provided for—posting a
man who is an habitual drunkard. They may do this on
their own initiative without a petition from any one. The
statute does not provide for a petition. If the facts are
known to the supervisors or to any persons authorized
by said section to post a person, they may do so even
though no application or petition has been presented to
them asking that a drunkard be posted.
The only question in the case presented by you is whether

the notice has been properly served on B. In view of the
fact that this is a criminal statute and must be strictly
construed, I have held in an opinion to T. P. Abel, district
attorney of Monroe county, under date of November 12,
1913, that the notice must be personally served on the de
fendant. In an opinion to Gad Jones, district attorney of
Wauskara county, under dale of December 10, 1913, I
have held that in all cases where the notice is so worded

that it is addressed to any one who may read it, and the
same is posted in a public place, and it can be shown at the
trial that the defendant actually did read such notice, this
is sufficient personal service to satisfy the requirements of
the statute. It would be necessary for you in this case to
prove that B had read one of the notices posted in the saloons.
If you are unable to do this, then, of course, you cannot
secure a conviction.

You also inquire whether it is the duty of the district
attorney to post a person when he is asked to do so by the
town board of supervisors in which the drunkard resides.
In answer to this question I will say that in view of the

fact that the supervisors of the town have the right to post
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any person, as well as the dislriel allorney, I do not believe

that it is the dislriel attorney's duty to post any person
whom the board of supervisors may ask him to post. If
they desire such person posted they may do so themselves.
There is no need of asking the district attorney to do so.

Criminal Law—Public OJficers—Malfeasance—A town
chairman who draws a town order, ostensibly for work done
on highways, in favor of a person who has done no such
work, is guilty of malfeasance under sec. 4549.

June 2, 1915.
A. J. O'Melia,

Dislriel Allorneij,
Rhinelandcr, Wis.

In your communication of recent date you speak of an
investigation having been made in a town in your county
concerning certain irregularities of which certain town
ofTicers have been guilty. You state that the chairman of
said town during the years 1912-1913 and until 1914 held
the office of chairman and also acted as assistant treasurer,
and that his son, who is not of legal age, acted as assistant
clerk; that in the spring of 1913, the town board, all members
being present, received bids on certain road jobs; that one
Mel Cornwell was the lowest bidder on three of these jobs
and the same were let to him without a written contract
being made; that in June, 1913, an order was drawn in favor
of Cornwell in the sum of $100 without the knowledge of
the two side supervisors and that he received this amount
of money although he never did any work on the jobs taken
by him; that again in July two more orders were drawn in
favor of Cornwell for work on highways without the knowl
edge of the supervisors; that during all this time Cornwell
worked for the chairman on his farm and stayed at his
home, but it is not known to any one that he ever worked
on the highways except a certain time for the highway com
missioner, for which he was otherwise paid. You inquire
whether criminal action could be Ijioughl against the chair
man under the above facts.
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I believe a criminal proseculion may be brought under sec.
4549, for it is there made unlawful for a town ofricer to do
any act "in his oflieial capacity or in any public or ofTicial
service not authorized or required by law." In this case the
chairman of the town authorized the payment to Mel Corn-
well of §100 out of the town treasury in violation of law.
Under the facts stated by you, the chairman acted corruptly
without any excuse for his acts and I believe a prosecution
should be brought against him.

You also state that the town chairman worked on the

highway for the town road commissioner and received $2.00
per day, the same as other employes. You ask whether this
is in violation of sec. 4549. This question must be answered
in the negative. See Menasha Woodenwarc Co. v. Winter,
159 Wis. 437, 453; sec also Slate v. Cleveland, 152 N. W. 819.

You also stale that during the year 1913 a total amount
of S200 was paid to the chairman for the use of his team and
men working for him—usually his son—whom he employed
and paid at the agreed amount received from the town for
this purpose.

Under the above cited case of State v. Cleveland, I believe

no prosecution should be brought, for the court there held
that the work of a team of horses is to be construed as in

the nature of services, and, although the team be furnished
by a town ofTiccr, it is not in violation of sec. 4549.

While it may technically be a violation of sec. 4549 for
the chairman to act as assistant treasurer when he is also

acting as chairman, still, in view of the fact that the clerk
and treasurer and two supervisors are, as you say, men of
little experience and ability, I believe it would be difTicuIt
for you to secure a conviction before a jury; and so long as
no misappropriation of funds is involved you would be
justified in refusing to bring a prosecution on that charge.
You, however, would not be justified in refusing a prosecu
tion on the Mel Cornwell charge as hereinbefore set forth.
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Bridges and Ilighwai)s—Counli] Board—Appeal Lo county
board from refusal lo repair iiighway cannot be considered
at special session.

June 2, 1915.

Clarence J. Te Selle,

Dislricl Atlorney,
Antigo, Wisconsin.

In your communication of May 27th, you state that an
appeal has been taken by the town of Nonvood, in Langlade
county, under and by virtue of sec. 1338 from a finding con
cerning the repairing of a I'oad. You inquire whether this
appeal can be taken up by the county board at a special
meeting Lo be held in the month of June. You state you have
held that the "next regular meeting," as stated in sec. 1338,
means the regular November session, but that some members
of the board have interpreted sec. 1338 to mean that any
meeting, when regularly called, can take up this appeal.

Said sec. 1338 provides that "when an appeal is taken as
hereinbefore provided for, the county board shall, at the
next regular meeting thereafter, * * * examine such
highway or bridge" etc. The question is, what construction
is to be placed upon the words "next regular meeting". I
believe you have come to the correct conclusion.
A regular meeting of the county commissioners was con

strued as broad enough to include an adjourned meeting of
a regular session of the county commissioners. Harkncss
V. Waldo Co. Commissioners, 26 Me. 353, 356; Town of Water-
ville V. Kcnnebec Co. Commissioners, 59 Me. 80, 89; Slate
ex ret. Coleman v. Blair, 245 Mo. 680.

See also in this connection Hull v. Winnebago County, 54
Wis. 291.

In the case of Wallace v. Jones, 107 N. Y. Supp. 288, 290,
it was held that the term "annual meeting" and "regular
session" of the county board are synonymous.

I have not been able to find any authority which holds
that the term "regular meeting" or "regular session" may be
construed as broad enough to include a special session. I
am, therefore, of the opinion that your county board has
no right to take up the appeal under sec. 1338 at a special
meeting to be held in the month of June.
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Public Printing—Distribution of Statutes—Member of
legislature entitled to but one copy of statutes and annota
tions.

June 3, 1915.

Hon. M. F. Blumenfeld,
Superintendent of Public Property.

You have submitted to me a communication addressed

to you by C. E. Shaffer, chief clerk of the assembly, in which
is recited a resolution adopted by the assembly, directing
the superintendent of public property to furnish to all
members of the assembly an extra copy of the statutes of
Wisconsin and annotations to the same upon his being
satisfied that the copies heretofore furnished such members
have been removed from the desks of some of the members

without their knowledge or consent. You ask whether you
have the authority under the law to comply with this reso
lution and furnish such extra copies to members of the
assembly.
You are the legal custodian of these books. Your duties

with reference thereto are prescribed by law. To make other
or further -distribution thereof would be to exceed your
lawful authority and make you responsible for a misuse or
conversion of the property.
Subd. (6) and subd. (8), sec. 20.84, Stats., provides for

the distribution of Wisconsin statutes and Wisconsin anno
tations. Under these provisions ̂ mu are authorized to de
liver one copy of each of said volumes to each member of
the legislature applying therefor. Subd. (15), sec. 20.84 pro
vides that:

"The printing board may order such further distribution
of the Wisconsin statutes and Wisconsin session laws as may
be needed for official use by any justice of the supreme court
or by any executive or administrative officer, board op com
mission."

I find no other provision of the statutes applicable to the
situation thus presented. Subd. (15), above quoted, does
not seem to'vest the printing board with power to order
further distribution of the statutes to the members of the

.legislature and I can find no other provision of law which
would, justify or protect you in complying with the resolu
tion mentioned in the communication of the chief clerk.
A.G.—31
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Trade-Marks—Assignment—Secretary of state not author
ized to record assignment of trade-mark.

June 3, 1915.
Hon. J. S. Donald,

Secretary of Slate.

I have your letter of the 25th inst., enclosing an applica
tion from Minahan ik Minahan of Green Bay,. Wisconsin,
asking you to record a certain assignment of a registered
mark of ownership from the Green Bay Pure Milk Company

.to the Green Bay Ice Cream Company, and you enclose
therewith the certain original application for trade-mark filed
and recorded in your ofiice by the Green Bay Pure Milk Co.,
and other papers. You ask for an opinion as to whether or
not you are authorized to enter the said assignment on your
books.

I have examined the' statutes relating to labels and
trade-marks and am unable to find any provision rcciuiring
you to file or record an assignment of the protection or
rights alTorded to the owner of a label or trade-mark se
cured under sec. 1747a-l.

This particular assignment appears to be a bill of sale of
all the certain milk bottles theretofore owned and used in the
business of the Green Bay Pure Milk Company and of
whatever rights were secured to the Green Bay Pure Milk
Company by the registration of the names and marks of
ownership upon its bottles, cans and other containers
pursuant to said sec. 1747«-1. While the said statutes
relating to labels and trade-marks contemplate that the
owners of registered labels or trade-marks may, in writing,
consent to allow some other person, persons or corporation
to use the same, they make no provision for having such
written consent filed, recorded or entered upon the books
in the office of the secretary of state.

I am, therefore, of the opinion that you are not author
ized to enter the said bill of sale and assignment on your
books.



'  Opinions of the Attorney-General 483

Indigent, etc. — Contracts — Counties—Public Officers—
County .superintendent of poor farm cannot contract to
maintain an old person as long as he lives.

Stanley G. Dunwiddie,' June 3, 1915.
District Attorney,

Janesville, Wisconsin.
I have your letter of the 1st inst., in which you ask for

an opinion upon the following facts:

"In case an old person, or one unable to take care of him
self on account of illness or other physical disability, has u
small sum of money, from $200 to $2,000, and wishes to
make a contract with the superintendent of the poor farm
by which the money is to be turned over to the superin
tendent, and the county in turn is to support such person as
long as he may live, is such a contract legal?"

I have examined the provisions of ch. 63, Stats., relating
to the relief and support of the poor, and I can find no
language in any provision thereof which, directly gives to a
county board or to the supervisors pf the poor or to the
superintendent of the poor any authority to enter into a
contract of the nature mentioned in your letter; neither is
there any language contained in said chapter from which
such authority may be inferred. I am, therefore, of the
opinion that such a contract would not be legal.

Intoxicating Liquors— can not make sale of beer
from storage warehouse located in dry town,

Charles Kirwan, June 7, 1915.
District Attorney,

Ladysmith, Wisconsin.
I have your communication of the 5th inst. in which you

state that a brewing company in Chippewa Falls maintains
a warehouse in Ladysmith known as .a cold storage warehouse
in which beer in kegs and cases is stored; that last April
Ladysmith voted against license for the sale of intoxicating
liquors and that it will be a dry town on and after July 1st;
that saloon keepers in Bruce and Weyerhauser and other
licensed towns have standing Orders on file with the brewing
company at Chippewa Falls; that the contract of sale is
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made either by mail or telephone between the customer at
Bruce and the brewing company at Chippewa Falls; that
the brewing company merely directs the man in charge of the
cold storage warehouse in Ladysmith to make certain ship
ments to Bruce, Weyerhauser or some other place in the
county. You inquire whether the law permits the brewing
company to maintain its cold storage warehouse at Lady-
smith after July 1st and whether such sales as I have men
tioned would be construed as sales made at Bruce, Chip
pewa Falls or at Ladysmith.

It is unlawful for a brewer to sell liquor from a warehouse
in a city other than the one in which the brewery is located
without first having secured a legal license therefor. Mayer
V.' State, 83 Wis. 339; Joseph Schlitz Brewing Co. v. Superior,
117 Wis. 297.

Under the facts stated by you the beer is located at Lady
smith when the order is given to the brewing company.
It is separated from the rest of the stock and shipped from
the warehouse to 'the saloonkeeper outside of Ladysmith.
Under these facts title passes from the brewer to the pur
chaser at Ladysmith. As Ladysmith will be dry after July
1st it will be unlawful to sell and deliver beer after said date
from said warehouse in the manner stated by you.

Bridges and Highways—Counties—Appropriations and Ex
penditures—A county may appropriate money to improve
any road in the county.

June 8, 1915.
M. E. Davis,

District Attorney,
Green Bay, Wisconsin.

Under date of the 7th inst. you state:
"At the meeting of the Brown county board of supervisors

held during, the month of May an appropriation of $10,000
was made for the purpose of repairing highways which had
been built prior to 1912 under the system of county aid ex
tended to the various towns. This appropriation also was
for the purpose of repairing highways constructed subse
quent to 1912 under the state aid system. Will you kindly
advise me if the county board has any authority to apprd-
Eriate money to repair highways constructed prior to 1912
y the towns with county aid?"
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Under the opening sentence'of sec. 1317/n-5, Stats., which
reads—"The county boards are given authority to construct
or improve, or aid in constructing or improving, any road or
bridge within the county," I can see no reason to doubt the
authority of the county board to appropriate money to
improve any road in the county. Your question is, there
fore, answered in the affirmative., '

Building and Loan Associations—Corporations—American
Real Estate Company held to be an investment company
under sec. 2014-27.

June 8, 1915.

Railroad Commission.

In your communication of the 5th inst. you refer to the
American Real Estate Company, a Rhode Island corpora
tion, organized under the laws of that state, and state that:

"This concern is engaged in buying and improving New
York City real estate. Its method is to issue debentures
which are secured by a lien on all the assets of the corpora
tion. These debentures are sold to the public outright or in
installments. The security is issued to the purchaser at the
time of the purchase and bears on its face the contract of
purchase. If at any time the buyer desires to discontinue
payments he may surrender the debenture and receive the
full amount paid in with interest at 4% per annum."

You ask whether its method of doing business as above
outlined, constitutes it an investment, loan, benefit, co-
,operative, home, trust or guaranty company, within the
meaning of sec. 2014-27.

That section provides as follows:
"No person and no copartnership, association or corpora

tion, whether local or foreign, heretofore organized or which
may hereafter be organized, doing business as a so-called
investment, loan, benefit, co-operative, home, trust or guar
antee company, for the licensing, control and management of
which there is no law now in force in this state, and which
such person, copartnership, association or corporation, shall
solicit payments to be made to himself or itself either in a
liimp sum, or periodically, or on the installment plan, issuing
therefor so-called bonds,. shares, coupons, certificates of
membership or other evidences of obligation or agreement.
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or pretended agreement to return to the holder or owners
thereof money or anything of value at some future date, shall
solicit or transact any business in this state unless such per
son, copartnership, association or corporation, shall have
first complied witn all the provisions prescribed in chapter
93 of the statutes required of foreign building and loan asso
ciations authorized to do business in this state."

It seems to me that the business transacted by this com
pany constitutes it an investment company within the mean
ing of the section of the statutes above quoted and as it
solicits payments to be made to itself, either in a lump sum
or periodically on the installment plan issuing its "evidences
of obligation" in the form of its debentures with an "agree
ment to return to the holder or owners thereof" money paid
for such debentures by such owner at any time, with interest
at the rate of four per cent per annum, it comes squarely
within the provisions of the statute above set out, and in
order to do business in this state it will be necessary for it
to comply with the provisions of ch. 93, Stats.

Indigent, etc.—Municipal Corporations—No liability on
part of villages for care of poor in absence of an ordinance
making provision therefor.

June 8, 1915.
C. S. Roberts,

District Attorney,
Balsam Lake, Wisconsin.

I have your letter of the 28th ult. in which you request
an opinion on the following questions:

"Can a village, by neglect to provide by ordinance for the
support of its poor, escape the burden of the care of such
people?
"Or, having an ordinance making the necessary provi

sion, can the village refuse to give it when needed?"

You call attention to sec. 1499, and to subd. (28), sec. is93
[8921.

Sec. 1499 reads as follows:

"Every town shall relieve and support all poor and indi
gent persons lawfully settled therein whenever they shall
stand in need thereof except as hereinafter provided."
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Subd. (28), sec. 893 [892], relating to powers of village
boards, reads as follows:

"To regulate, by ordinance, the manner of caring and
providing for the support of the poor of the village."
Under said sec. 1499, the support of all poor lawfully

settled therein is in the town and the word "town" cannot
in this connection be construed to include the word village.
It was distinctly held in the case of Winneconne v. Winne-
coiine, 122 Wis: 348, 354, that ch. 40. R. S. 1878, relating to^
villages, did not impose power or authority on any village to
support the poor therein, but that under ch. 374, Laws of
1885, which ̂ is subd. (28), above quoted, a village may
assume the duty of providing for its poor by ordinance.

It was further held that, of itself, the language contained
in said subd. (28) "did not arouse power or authority until
an ordinance had been adopted", and cited the case of Oak
Grove v. Juneau, 66 Wis. 534, which is directly in point.
See also the case of Plain field v. Plainfield, 67 Wis. 526.
I quote the following sentence from sec. 1562, relating

to the use and disposal of liquor license moneys:

"If any village does not under its charter provide for the
support of the poor therein and the' town in which such vil-
age is situated does support the poor therein all such moneys
received by the village treasurer shall be paid to the treas
urer of such town."

This language plainly implies that it is the primary duty
of the town to support the poor in an incorporated village
within its boundaries, but that the village may make pro
visions for the support of its own poor.
I am, therefore, of the opinion that, unless the village in
uestion has assumed "to regulate, by ordinance, the manner

of caring and providing for the support of the poor of the
village," the burden of relieving and supporting the poor
therein rests upon the town in which said village is situated.
In case the said village has, by ordinance, provided for the
support of the poor therein, then the said village cannot
refuse to give aid to its poor when needed.
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Navigable Waters—Lake—In order to constitute a lake or
pond public waters, it must have been meandered by the
United States surveyors as a primary requirement.

June 8, 1915.
Hon. John A. Sholts,

State Fish and Game Warden.
In your communication of the 4th inst. you ask for my

opinion upon the question of whether Lake Miller, so-called,
located in the town of Farmington, Washington county, is
public water. It appears from the statement accompanying
your cominunication that the lake is about six acres in area;
that in the cenUr it is of a depth of forty or fifty feet; that
the only visible source of inlet to this lake is a small spring in
close proximity thereto and that it has an outlet finally
terminating in the Milwaukee river.
The question of whether this lake constitutes public water

is settled by sec. 1607a, Stats., which provides:

"All lakes wholly or partly within this state which have
been meandered and returned as navigable by the suveyors
employed by the government of'the United States or which
have been so meandered ̂ nd are navigable in fact are hereby
declared to be navigable and public watens, and all persons
shall have the right to pass to and fro, be and remain thereon
and have and enjoy all other rights and privileges thereon
and thereto to the same extent and with the like effect as in,
to, over and upon any other navigable or public waters;
provided, that this section shall not affect actions pending
on the first day of May, 1895, or interfere with any rights
theretofore acquired."

You will note from the above provision that, in order to
constitute the lake navigable water, first of all it must have
been meandered and in addition thereto it must either (a)
"have been returned as navigable by the surveyors em
ployed by the government of the United States," or (b) be
"navigable in fact."
Whether the lake has been meandered or not, I cannot

state. With the description of the government subdivision
of land in which the lake is located, that fact may be ascer
tained at the land office. Without the description, however,
I find upon inquiry at that office that the information cannot
be obtained. It is exceedingly unlikely, however, that a lake
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of this size would have been meandered by the government
surveyors.

Criminal Law—Appeal by Stale—State can not appeal
from order of magistrate dismissing defendant on prelim
inary examination.

June 11, 1915.
Stanley G. Dunwiddie,

District Attorney^
Janesville, Wisconsin.

In your communication of the 7th inst. you state that
under ch. 197, Laws of 1881, creating the municipal court
for Rock county, said court is given exclusive jurisdiction
for all criminal cases in the city of Janesville. It provides
that all preliminary examinations from said judge shall be
certified and returned to said municipal court instead of to
the circuit court for Rock county. You submit the follow
ing:
"In case a complaint is made before the judge of the mu

nicipal court for Rock county, and a warrant is issued, and
thereafter a preliminary examination is held at the. close of
which the judge discharges the defendant after finding that
no offense has been committed, can such ruling of the judge
be reviewed by virtue of sec. 4724a or in any other manner?"

Said sec. 4724a provides in part, so far as is applicable in
this matter, that
"A writ of error may be taken by and on behalf of the

state in criminal cases:
»  *

"(3) From any final order or judgment, adverse to the
state, made or rendered before jeopardy has attached."

The judge of your municipal court, while conducting pre
liminary examinations, acts as a magistrate. I find no
statute in this state which authorizes a writ of error to be
issued to review the findings of a magistrate.

Sec. 3043, Stats., is applicable only to the orders and
judgments of courts and does not apply to the orders of
magistrates, court commissioners or judges at chambers.
See State v. Brownelly 80 Wis. 563.
Our supreme court has held in the case of Hubbell v.

McCourty 44 Wis. 584, that the legislature has no power to
authorize appeals from a circuit judge at chambers; that the;
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appellate jurisdiction conferred upon the supreme court by
the constitution was designed only for a review of the de
cisions of courts. Although a writ of error is an original
writ, it has been held that it can only review the judgments
or orders of courts. State ex ret. Larkin v. Ryan, 70 Wis. 676,
683; Crocker v. State, 60 Wis. 553.
Under these authorities I am constrained to hold that the

"final order or judgment adverse to the state made or
rendered before jeopardy has attached" applies only, to the
final order or judgment of the court and is not applicable
to the order of the examining magistrate discharging the
prisoner. I know of no way in which the said order can be
reviewed by a higher court.

Taxation—Inheritance Tax—Statute of Limitations—
Statute of limitations upon collection of inheritance tax con
sidered.

June 11, 1915.

L. Olson Ellis,
District Attorney,

Black River Falls, Wis.

'  In your letter of the 5th inst. you set forth the following
facts and questions:
"A party in this city died December 28, 1906, leaving,

surviving him, wife and four children. In his lifetime he
was considered worth at least $100,000. There has been no
probating of his estate as he had, previous to his death, and
we claim in contemplation of death, disposed of his prop
erty to his wife and children.
"We claim there is an inheritance tax due on the estate.

No steps until now have been taken to collect the inheri
tance tax.

"Is there any statute of limitations against inheritance
tax? Will the right to collect inheritance tax outlaw by lapse
of time before collecting?"

The Inheritance Tax Law of this state is known as chi,
486 and was enacted in 1903. It was borrowed from the
state of New York, where it is known as the Transfer Act.
The act itself, as we have it, contains no limitation statute.

Sec. 1087-5, subsec. 1, reads as follows:
"All taxes imposed by this act shall be due and payable at

the time of the transfer, except as hereinafter provided; and
every such tax shall be and remain a lien upon the property
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transferred until paid, and the person to whom the property
is transferred, and the administrators, executors and trus
tees of every estate so transferred shall be personally liable
for such tax until its payment."

The third, fourth and fifth sentences of sec. 1087-7 read
as follows:

"He (such administrator, executor or trustee) shall not de
liver or be compelled to deliver any specific legacy or prop
erty subject to tax under this act, to any person until he
shall have collected the tax thereon. If any such legacy shall
be charged upon or payable out of real property, the heir or
devisee shall deduct such tax therefrom and pay it to the
administrator, executor or trustee, and the tax shall remain
a lien or charge on such real property until paid, and the
payment thereof shall be enforced by the executor, admin
istrator, or trustee in the same manner that payment of the
legacy might be enforced, or by the district attorney under
section 1087-16."

From these provisions it may be fairly implied that nothing
short of an actual payment of the tax will operate to dis
charge the lien on the property transferred or relieve the
person to whom the property is transferred, or the adminis
trator, executor or trustee of every estate, from a personal
liability. It may well be inferred that the legislature in
tended that, when the tax lien once attaches, nothing except
payment should discharge it, and that all the remedies
should remain open until the tax is paid or collected.
I incline to the view that the failure of the persons liable

to pay the tax or the neglect of the officers whose duty it is
to collect the tax does not in any way, by lapse of time, dis
charge the lien or extinguish the right of the county or state
to enforce the lien and recover the amount of tax due accord

ing to law. This amounts to a holding that the general
statutes of limitation contained in ch. 177 do not apply, and
that they cannot be pleaded in bar to any proceedings to
recover taxes payable under the inheritance tax act. Our
court has held that "the absolute right to sue , at law, once
created, persists until by some statute that right is barred."
Winneconne v. Winneconne, 122 Wis. 348, 351.
Our court has further held in a number of cases "that

where a statute has received a judicial construction in
another state, and which is then adopted, it is taken with
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the construction which has been so given it." Estate of
Bullen, 143 Wis. 512; Draper v. Emerson^ 22 Wis. 147; West-
cott V. Miller, 42 Wis. 454; Butcher v. Butcher, 39-Wis. 651;
Pomeroy v. Pomeroy, 93 Wis. 262; State ex ret. Rogers v.
Wheeler, 97 Wis. 96.

But our court has also held that "where a statute is

adopted from the laws of another state before it has been
construed by the courts of that state, our courts are free to
put their own construction upon it, and do not feel bound
by its subsequent construction in the former state." Hogan
V. State, 36 Wis. 226.

Referring to the decisions of the New York courts upon
their Transfer Act, I find that this question, as to whether
the general statutes relating to limitations of actions apply
to it, was, in 1907, considered in a proceeding entitled In re
Strang, reported in 102 N. Y. Supp. 1062. It was there
held as follows: (p. 1064)

"Under the taxable transfer act the tax is made a lien
upon the property, 'to remain until the same is paid,' and it
may be fairly questioned if a statute of limitations could be
construed to bar ah action or proceeding to foreclose a lien
which is to continue until the tax is paid."

It was contended in this case that the right to collect the
tax had been lost through the operation of the general
statute of limitations, which fixes a limitation of six years
upon an action to recover upon a liability created by statute.
It is fair to state that in arriving at its final decision the court
gave effect to an amendment to the Transfer Act which
was passed in 1899, several years after the Transfer Act and
which amendment not only provided that the provisions of
the code of civil procedure relative to the limitations of time
of enforcing a civil remedy shall not apply to any proceedings
or action to enforce the collection of taxes, but also that it
should be construed as having been in force since the original
enactment of the Inheritance Tax Law.

In the state of Massachusetts, where an inheritance tax
law has been in force for a good many years, its supreme
court inclines to the same construction. See Howe v. Howe,
179 Mass. 546, 55 L. R. A. 626; Bradford u. Storey, 189 Mass.
104. ,
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"Generally statutes of limitations do not run against taxes
(except by specific enactment)." Boston v. Turner, 201 Mass.
190, 193; Hayden v. Foster, 13 Pick. 492.

The rule is thus stated in 37 Cyc. 1586:

"The inheritance tax is not a debt, nor is it a statutory
penalty or forfeiture, and therefore is not within the statutes
limiting actions on claims of either of those classes."

Our court has not passed upon this proposition, and it
may or may not consider itself bound by the decisions of
the New York and Massachusetts courts.

We have in this state two limitation statutes which the ad

verse parties may set up as a defense to any action for said
tax. They are. sees. 4222 (4) and 4229.

Sec. 4222 reads as follows:

"Within six years:
<< 4s Hi

"(4) An action upon a liability created by statute, other
than a penalty or forfeiture, when a different limitation is
not prescribed by law."

Sec. 4229 reads in part as follows:

"Any other action in favor of the state, whether created by
statute or otherwise, must be commenced within ten years
after the cause of action therefor has accrued."

Botn of these limitation statutes have been well considered

by our supreme court in the case of State v. Chicago & N.
W. Ry. Co., 132 Wis. 345. See also State v. Milwaukee,
152 Wis. 228.

According to the provisions of sec. 1087-16,

"The person or corporation from whom the same (the in
heritance tax) is due is hereby made liable to the county of
the county court having jurisdiction over such estate or
property for the amount of such tax, and it shall be the duty
of the district attorney of said county, in the name of the
county, to sue for and enforce the collection of such tax, and
it is made the duty of said district attorney to appear for
and act on behalf of any county treasurer."

From the foregoing it would appear that the action or
proceeding must be brought in the name of the county. II
may, therefore, be argued with considerable force that the
limitation prescribed in sec. 4222 (4) applies.
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By sec. 1087-23, the bulk of the inheritance taxes, when
collected, belong to the state, and the act charges certain
officers of the state, to wit, the tax commissioner and the
attorney general, with certain duties relating to its enforce
ment.

By sec. 1087-17, subsec. 3, it is made "the duty of the
public administrator under the general supervision of the tax
commission and with the assistance of the district attorney,
when required by the tax commission or county judge, to
investigate the estates of deceased persons within his county
and to appear for and act in behalf of the county and state
in the county court in such estates as the court may in its
discretion deem necessary," etc.
From the foregoing it may be argued that the state

has a right to conduct the proceedings in its own name, and
that if any limitation statute should be held to apply to such
proceedings, then the ten-year statute above quoted from
sec. 4229 is the only statute of hmitation which can be
pleaded as a bar to the collection of the tax. According to
your statement of facts this statute has not yet run.

I have endeavored in a brief way to call your attention to
the state of the law on the points raised in your letter. I
am not unmindful of the position taken by our supreme court
in the case of State v. C. & N. W. Ry. Co., above cited.
You will notice that those proceedings were brought under
ch. 328, Laws of 1905 (sees. 1215-31 to 1215-37, Stats. Supp.
1906), to collect certain license fees imposed by sec. 1213,
Stats. 1898, but which section did not make the tax a lien
upon the property of the railway company. The New York
decision above cited lays considerable stress upon the lien
feature of its inheritance tax act.

Until the questions raised by you have been passed upon
by our supreme court, I shall hold that the general statutes
of limitations do not apply to any proceedings instituted
by the county or state for the purpose of collecting the unpaid
taxes imposed by the Inheritance Tax Act.
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Bridges and Highways—Navigable Waters—Appropria
tions and Expenditures—Taxation—Not necessary to vote
on tax to build bridge across navigable stream unless it
exceeds limitation of sec. 776.

Money illegally raised for that purpose should be expended
therefor unless enjoined by taxpayers.

,  . June 11, 1915.

A. J. O'Melia,
District Attorney,

Rhinelander, Wisconsin.

In your letter of May 27th you say:

"At the annual election one of the towns in this county
voted to raise $3,000 for a bridge to be constructed across
the Wisconsin river. A levy for this amount was made and
the sum collected in taxes, and thereafter the town made
petition to the county under sec. 1319 for county aid. Favor
able action was taken on this petition and the county ap
propriated its share.
"The Wisconsin river at the point where the bridge was

to be constructed is navigable. Therefore, I take it that sees.
1320 and 1321 provide the proceedings that must be fol
lowed in raising money for a bridge of this kind. This was
not done at the annual meeting, as no notice was given be
fore the annual election of the question coming up nor was
the vote taken by ballot as provided in sec. 1321. Therefore,
it would seem that the action taken on this matter by the
town was void. Is that not your opinion?
"If this action on the part of the town is void, what can

be done with the fund of $3,000 that has been raised and is
now in the hands of the treasurer? If it is impossible to use
it for the purpose for which it was raised because of the fail
ure to follow sec. 1321, then, I presume, it could not legally
be used for any other purpose. In that event, would it be
paid back to the taxpayers, and in what way?
"A new bridge must be constructed or the old one re-

gaired at once. If the fund raised as above set forth cannot
e used for this purpose, would this condition bring the situa

tion within the meaning of the words 'or other cause' as
found in the third line of subsec. 4, sec. 1319, permitting the
town to build or construct in an emergency?"

In a later communication you say that a great many of
the taxpayers paid this portion of their tax under protest,
and that you have also learned, since writing your former
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letter, that the total taxes raised for town purposes, exclusive
of school taxes, exceeds the limit fixed by sec. 776, subsec. 1.
You ask, in the event that it is my opinion that the fund

cannot be used for the purposes for which it was raised,
if it, or any part of it, can be used for the purpose of repair
or if the entire amount must be returned to the taxpayers or
only a pro rata share to those paying under protest.
You also say:
"If none of this fund can be used to build a new bridge

would the situation come within the meaning of the words
'or other cause' as found in sec. 1319, subsec. 4, and permit
action thereunder? If so, would it not be proper for the town
to call a special meeting to authorize the return of the illegal
fund (if proper) and appropriate a sum, within the limits of
sec. 776, subd. (1), to construct a new bridge, make petition
as provided in said sec. 1319, subsec. 4, and then proceed
unaer 1226c, if necessary, and borrow the money to be paid
back when the appropriation is levied and collected?"

In an opinion given to the district attorney of Marquette
county, under date of October 24, 1911, and which is found
in the Biennial Report and Opinions of the Attorney General
for 1912, on page 69, my predecessor held that in building
bridges over navigable streams a town may proceed under
sec. 1319 or sec. 1320, Stats.
Subd. (1), sec. 776, Stats., provides, inter alia, that the

qualified electors of each town shall have power at any
annual town meeting:

"To vote to raise money for the repair and building of
roads or bridges, or either; * ♦ ♦ provided, however, that
the total taxes levied in any town for any one year for all
town purposes, exclusive of school taxes and liabilities here
tofore lawfully incurred, shall not exceed in the whole, one
and one-half per centum of the total assessed valuation of
such town for the preceding year, as equalized by the town
board of equalization, unless a larger sum is needed for the
building or repairing of highways or bridges, in which c^se
the electors may vote and the proper authorities may le-s^,
not to exceed one-half of one per centum in addition to the
aforesaid one and one-half per centum."

The electors have had similar powers as to voting money
for roads and bridges ever since the organization of the
state, beginning with sec. 2, ch. 12, Stats. 1849.
Thus it appears that the towns of this state have always

had authority to appropriate money for the building of
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bridges, and that this power was not, in terms at least,
limited to bridges other than those across navigable streams.

Sec. 1318, Stats., provides:

"The supervisors of any town are authorized to levy a tax
on all the taxable property of the town, to be placed on the
tax roll and collected as other taxes, for the purpose of re
building, repairing and maintaining suitable and permanent
bridges and causeways across any river, stream, creek,
swamp or marsh in such town, whenever they shall deem it
necessary for the public convenience; but no such tax shall
be levied except with the assent of all the supervisors, and
shall not exceed the sum of three hundred dollars for any one
bridge or causeway, and not more than one such tax shall be
so levied and collected in any one year."

This section has come down to us, practically in its
present form, from ch. 152, Laws of 1869.

Sec. 1319, Stats., does not authorize the building of bridges
at all. It merely provides for county aid in the building of
bridges. In terms it makes no distinction between bridges
across navigable streams and other bridges.

Sec. 1320, Stats., provides in substance, so far as material
here, that any town bordering upon or through which any
navigable or meandered stream runs, may levy and collect
a tax of not more than five mills on the dollar for the purpose
of building, purchasing or maintaining a bridge across such
stream, or issue its bonds for such purpose for an amount not
exceeding five per centum of the assessed value of the prop
erty in such town.
By sec. 1321, Stats., the question of levying "such tax"

or issuing bonds "for the purpose mentioned" in sec. 1320,
must be submitted to popular vote.
These last two sections were first enacted by ch. 229,

Laws of 1874, although the language has been considerably
changed since that time, as well as the limitations upon the
amount of the tax that may be levied and of the bonds that
may be issued.

"At the time of the enactment of said ch. 229, Laws of
1874, * * ♦ the town had the power under sec. 2, ch. 15,
R. S. 1858 (1 Tay. Stats. 349), to vote, at any legal town
meeting, 'to raise money for the purpose of building roads
and bridges.' No limitation was fixed. By. sec. 1, ch. 131,
A.G.—32
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Laws of 18fi6 (1 Tay. Slats. 478), the supervisors of the
town, whenever bridges needed repairs in the town and no
sufficient amount of money had been provided for that pur
pose i)y the town, had the power to cause such bridges to be
repaired, and for that purpose to spend not exceeding SoOO
in any one year, and place the amount in the next tax roll.
By sec. 113, ch. 19, R. S. 1858, as amended by sec. 1, ch. 63,
Laws of 1867 (1 Tay. Stats. 511), the supervisors of the town
were authorized to levy and collect a tax for the purpose of
building and maintaining suitable and permanent bridges
and causeways across any river, stream, creek, swamp, or
marsh in the town, whenever they should deem it necessary
for the public interest and convenience to rebuild, repair, or
maintain such bridges or causeways; limiting the amount to
be levied to $300 for any one bridge, and that but one such
tax should be levied in any one year.
"The above-mentioned provisions of law in regard to the

powers of towns and counties to appropriate money and levy
taxes for the building and repair of bridges were none of
them expressly repealed by said ch. 229, Laws of 1874, or
by any amendment made thereto since its enactment; and
all said provisions of law were substantially re-enacted in
R. S. 1878, except sec. 113, ch. 19, R. S. 1858, as amended
by sec. 1, ch. 63, Laws 1867. See subd. 1, sec. 776, as to the
power of towns to vote taxes at town meetings for building
and repairing roads and bridges, and sec. 1318, as to the
authority of the supervisors to raise money for the rebuilding
or repairing bridges; also sec. 1225, R. S., of the power of the
supervisors to appropriate money raised for highway pur
poses for the repair of bridges in the town; sec. 1308, of the
power of the county to levy taxes to keep in repair certain
highways; and sec. 1319, of the power of the county board to
raise taxes for the purpose of building or repairing in any
town when the board shall think a bridge in any town ncces^
sary. Sec. 1320, R. S., is amended by sec. 1, ch. 315, Laws
of 1885, so as to authorize two adjoining towns to unite in
building or maintaining,-or aiding in the building or main
taining, a bridge across a navigable or meandered stream,
in the same manner that a town, county, or city was author
ized to do by the original act of 1871.
"This law of 1874 should be construed so as to harmonize

with the other laws then in force. It contains no repealing
clause, and the legislature evidently considered that it did
not conllict with the other laws in force upon the same sub
ject. It was a law which was intended to confer a power not
before conferred on the county, town, city, or village, and
to regulate the exercise of the power so conferred, and not a
law intended to lake away, restrict, or limit the powers there
tofore conferred by law upon the county, town, city, or vil
lage. Thus construed, the law may be beneficial, and will
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not disturb or disarrange the other laws in existence confer
ring powers upon the counties, towns, cities, and villages for
the construction, rebuilding, and repair of bridges. Thus
construed, the law is clearly applicable to cases where the
town, county, city, or village had not, before the passage of
the act of 1874, the authority by law to build or maintain
a bridge across a navigable or meandered stream, and is not
therefore applicable to, the case at bar. This construction
of the act of 1874 is in accord with the title of the act as
above quoted. The title shows that the act was intended to
give authority to construct bridges in certain cases, and not
to restrict the building of bridges when the power was al
ready vested in the county or town." State ex ret. Town of
Rochester v. Racine Co., 70 Wis. 543, 557-559.

Ba^ed upon this decision and the statutory provisions
above referred to, it is my opinion that the town was author
ized to levy a tax for the purpose of building a bridge across
a navigable stream, without proceeding under sees. 1320
and 1321, subject to the limitations of sec. 776, and that
proceedings under sec. 1319 for obtaining county aid, based
upon the money so raised, would be proper; that sees.
1320 and 1321 do not limit the authority given towns by
other sections to raise money for building bridges, but are
intended to apply to cases in which other sections do not
give the needed authority, as, for instance, in building a
bridge across a navigable stream, where the limitations of
sec. 776 would not permit raising the money under that
section; that sec. 1319 does not give power to build bridges,
but merely provides for county aid and the method of
obtaining it, and this aid may be had for bridges built under
sec. 1320, as well as for other bridges.
Under sec. 1318, the supervisors could build a bridge

across a navigable stream, if the limitations of that section
as to cost would permit.
You state, however, that, at the annual town meet

ing referred to, the amount voted exceeded the limit im
posed by sec. 776, and that the question of the tax for the
new bridge was never submitted to the electors under sec.
1321. Under those circumstances the tax was not validly
assessed, and if proceedings had been taken in time its collec
tion could have been restrained. No such proceedings were
taken, but, you say, a number of taxpayers paid their
taxes under protest.
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As to those who paid their taxes voluntarily, no complaint
can be made if the money is applied to the very purpose
for which the tax was levied. Babcock v. City of Fond du Lac,
58 Wis. 230.

The mere fact of payment under protest is not sufficient
to enable the others to recover. In addition the payment
must have been made under some form of duress or com

pulsion. Thus our supreme court has said:

"Mere protest in any case of payment does not affect the
question whether it is voluntarily made. Protest expressed
when the money is paid, only saves the right to contest the
illegal assessment or tax, and prevents the effect of a waiver.
It is a voluntary payment under protest. The protest is un
available except when the payment is made under duress or
compulsion." Rutledge v. Price County, 66 Wis. 35, 40.

Paying taxes on realty to prevent its being returned as
delinquent, protesting that it is donejor such purpose, and
that it is claimed the tax is illegal, is not a voluntary payment
within the rule referred to. A. H. Stange Co. v. Merrill,
134 Wis. 514, 520.

Neither is payment under a similar protest where such
payment is demanded as a condition of receiving payment
of other taxes legally due. Roehl v. Milwaukee, 141 Wis.
341, 344.
In my opinion, if the protests made were effectual under

this rule, those so paying can, in a proper action, recover
the amount of the illegal tax paid by them. I am also of
the opinion that, upon filing proper claims therefor, if their
protests were effectual, the town, at its annual meeting,
would have authority to provide for repayment of such
illegal tax. • ^
Those whose payment of. the tax was voluntary have

waived the right to question its legality. State ex rel. Marshall
Sc Ilsley Bank v. Leuch, 155 Wis. 499, 500.
I know of no authority on the part of the town to repay

them.

In speaking of the power of municipal corporations to
appropriate money Dillon says:

"Any fair, reasonable, substantial doubt concerning the
existence of power is resolved by the courts against the corpo
ration, and the power is denied. * * * Neither the corpora
tion nor its officers can do any act, or make any contract, or
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incur any liability, not authorized thereby [by the charter],
or by some legislative act applicable thereto. All. acts be^
yond the scope of the powers granted are void." 1 Dillon,
Municipal Corporations (5th ed.), § 237.

In my opinion the town cannot reimburse the non-
protesting taxpayers the amount of the illegal tax paid by
them.

The tax was levied and collected for a special purpose.
The town can not validly use it for any other purpose.
It can go ahead with the building of the bridge as originally
planned, using this special fund for that purpose, and the
county can grant aid therefor under sec. 1319. Unless those
taxpayers who paid the tax under protest bring an action to
restrain the building of the bridge by the use of the money
collected through the levying of the illegal tax, it is at least
questionable if they could thereafter recover the amounts
paid by them. If they do bring such action, the court
will determine just what can be done, and what the rights of
the parties are.

I do not believe subsec. 4, sec. 1319, applies to a case
like this. That reads in part:
"Whenever the construction or repair of any bridge lying

wholly or partly within the town is required to be made
without delay, by reason of being washed out or damaged
by floods or other cause," etc.

Under the maximum noscitur a sociis the phrase "or
other cause" must be construed as meaning other like
cause—that is, I believe, some sudden emergency by reason
of destructive action of the elements. Bevitt u. Crandall,
19 Wis. 581; Wicker v. Comsiock, 52 Wis. 315.

Criminal Law—Abandonment—^Husband is guilty of the
crime of abandonment even though his wife has twenty
acres of land and a few cows and other personal property.

•  June 11, 1915.

K. J. Urquhart,
District Attorney,

Medford, Wisconsin.
In your letter of June 4th you submit the following

statement of facts and questions:
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"A woman made complaint to me today that her husband
left her in January, 191"5, and went to a hospital to have an
operation for appendicitis. He returned from the hospital in
about three weeks, but did not. come home, going instead to
his mother's residence in the same town.
"He has signified his intention of leaving his wife and has

never contributed anything to her support since going to
the hospital. He has been recovered for some time, and for
some time has been able to do a good day's work, and has
done so on his mother's farm.
"At the time he left, his wife had twenty acres of land in

her own name, which was hers before marriage, and on
which the parties lived. She also had several head of stock.
She still has two cows and five or six head of young stock, all
of which was her separate property.
"The question is, whether this man has left his wife in

destitute or necessitous circumstances in violation of sec.
4587c, Stats."

It is elementary that it is the duty of the husband to
support his wife and to supply her with suitable and proper
necessities. I quote from the case of Clark v. Tenneson,
146 Wis. 65, 67, the following:

"This court in Warner v. Heiden, 28 Wis. 517, declared
what in general constitute 'necessaries' which a husband is
bound to furnish to his wife, and declared that they em
braced the usual provisions for the maintenance of the wife's
health and comfort appropriate to her mode of life, in view
of their social station and standing and his financial abili
ties."

It appears from your statement of facts that the wife
has twenty acres of land in her own name, on which she
lives, and that she has two cows and five or six head of young
stock, which is all her own property. The supreme court
of the state of Iowa, in the case of State v. Weyani, 149
Iowa, 457, 128 N. W. 839, held, "under a similar statute,
that a deserted wife is destitute within the meaning of the
statute when she is left in a condition of great need, or has
no money on which she can rely for support, even though
it appeared that she was not left unhoused 'and had a cow,
some chickens, about $10.00 worth of potatoes and some
household furniture.

"To sustain the charge that the wife was left destitute, it
was not incumbent upon the state to show that she was left
naked or unhoused, or in a condition of actual starvation.
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To say that a deserted wife is destitute means no more than
to say that she is in a condition of great need, a state of ex
treme poverty, or is without money or property upon which
she can rely for support. * * * An abandoned wife may in
deed have a humble cottage which affords her a place to live
but brings in no income, or she may have a cow which she
cannot sell without depriving herself or her babe of needed
sustenance, or a few articles of furniture which are rieces-
sairy to her convenience or comfort, and still be destitute
within the statutory meaning." State v. Weyant, 128 N. W.
p. 840.

Unless the husband has just cause, he cannot desert or
wilfully neglect or refuse to provide for and support and
maintain his wife. The fact that she is the owner of the

items of property above described furnishes no defense to
a prosecution under the section cited.
I am, therefore, of the opinion that this man has left

his wife in destitute and necessitous circumstances in
violation of sec. 4587c, Stats.

Intoxicating Liquors—License—Corporations—Where a
saloonkeeper's license has been revoked, and he has run a
temperance saloon for three months, such place can not be
licensed under the Baker Law.

Domestic corporation may be licensed to run a saloon
and it may receive more than one license.

June 12, 1915.

M. R. Munson,
District Attorney^

Prairie du Chien, Wisconsin.

In your communication of the 11th inst. you inquire
whether the revocation of a saloon license will have the
effect to deprive the licensing body to grant another license
to the same place. You state that the specific ca^e you
have in mind occurred in your city where you have twenty-
three licenses and only thirty-five hundred inhabitants;
that these licenses were granted last June; that on the 9th
day of April one license was revoked; that from that date to
the present time the owner of the place has operated a tem
perance saloon there; that now he has leased the place to
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another party and this lessee has now applied for a license.
You inquire whether the same may legally be granted.
In an opinion by this department to Wm. H. McGrath,

district attorney of Green county, under date of September
2, 1913, it was held that if a license.is revoked another

license may be granted to said location to another person
if otherwise qualified; that such revocation will not have
the effect of taking away the power from, the licensing
board to grant another license for such place. But your
first question involves another element: the question is,
has the owner of the premises los't. the right to use it for
saloon purposes for the reason that he has used it for other
purposes since the 9th day of April. I am of the opinion
that he has. The premises in question have been used
for other purposes for nearly three months. The New York
court has held that two months non-use of the premises
was sufficient to forfeit the right to a license. In State v.
Koch, 157 "Wis. 437, our court followed the same principle,
although in that case it was three years instead of two
months. While the question is not free from doubt, still
I believe that it will not be safe to grant a license as I am
of the opinion that the right to a license has been forfeited.

You also inquire whether a Wisconsin corporation with
out any branch offices in your city may be granted a village
license. This question must be answered in the affirmative
for the reason that sec. 1565/, requiring the person to be
licensed to be a resident of the town, village or city, expressly
exempts therefrom domestic corporations.,
You also inquire whether a corporation may take out more

than one license in your city. In an official opinion my pre
decessor came to the conclusion that a person may receive and
hold more than one license. See Biennial Report and Opin
ions of Attorney General for 1912, page 786. Woollen &
Thornton on Intoxicating Liquors, Vol. 1, sees. 219, 342 and
343, lays down the same rule.
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Public Lands—Forest Reserve—^Board of forestry may lease
portions of forest reserve,' including unsurveyed islands.

June 12, 1915.

Hon. W. T. Stevens,

State Senator.

In your communication of the 3d inst., you ask for my
opinion upon the question of whether, under the terms of
the act of Congress, approved August 22, 1912, entitled,
"An act granting unsurveyed and unattached islands to the
State of Wisconsin for forestry purposes," the state may
lease such islands for periods of twenty years or more for
farming or general agricultural pursuits, or for the purpose
,of maintaining thereon public or private outing resorts.
The act of Congress to which you refer, reads as follows:

"Be it Enacted by the Senate and House of Representa
tives of the United States of America in Congiess Assem
bled, That the unsurveyed and unattached islands in inland
lakes north of the township line between to'wnships thirty-
three and thirty-four north, in the state of Wisconsin, be,
and the same are hereby, granted to the state of Wisconsin
as additions to that staters forest reserves. The islands hereby
granted shall be used as additions to the forest reserves only,
and should the state of Wisconsin abandon the use of said
islands for such purposes, the same shall revert to the United
States."

The obvious purpose of Congress in granting the islands
in question was to constitute them a part of the forest
reserve of this state, to be used, managed and controlled as
the other portions of the forest reserve of this state are
managed, used and controlled. At the time these islands
were granted to this state, the forestry board had adopted
the policy and pursued the practice of renting lake lots in the
forest reserve for resort purposes. This was true, not only
of the state of Wisconsin, but was true.of the federal govern
ment. The federal government at that time, by authoriza
tion of Congress, was granting permits for the occupation
of the public forest and national forest reserves, revocable
at the will of the secretary of the interior, and later by the
secretary of agriculture.
This practice of leasing lake lots by the board of forestry

of the state of Wisconsin was made known to the congres-
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sional commillee before whom Ihe bill was heard, as appears
by the printed report of that hearing made at the lime,
and the intention of the committee that these islands should

be used for resort purposes plainly appears from its report
made to the house.

In its report the committee recommended that the fol
lowing words which appeared in the original bill should be
stricken out, namely, "alienate or attempt to alienate
or use the same or any part thereof for purposes other than
that for which granted." Of this proposed amendment,
the committee said:

"The last amendment has been agreed to, for the reason
that several of these islands are suitable for summer cottages,
a purpose which they may be devoted to with advantage to
the reserve, and from the use of which the state may obtain
some revenue to assist in the maintenance of the reserve.
It is thought that the words stricken out by this amendment
might possibly prevent such use of these islands." See House
Reports, Vol. 1, Miscl. 1, 62d Congress, 2d Session, 1911-
1912.

From this it conclusively appears that it was not the
purpose of Congress to prevent the leasing of the islands
for resort purposes on the part of the state, and that, so
far as the terms of the grant are concerned, there is nothing
therein to prevent such practice. My conclusion, there
fore, is that the state may lease or authorize the leasing of
these islands for resort purposes.

I do not think, however, that the islands may be leased
for agricultural purposes. Such a purpose would be foreign
to that of the grant, as the use of these islands for agricul
tural purposes is inconsistent with the maintenance of them
as a forest reserve.

You also ask the further question:

"Is the state board of forestry, under existing statutes,
vested with power and authority to so lease such islands for
the purposes specified?"

Subsec. 2, sec. 1494-43, provides:

"The state forester shall, under the supervision of the state
board of forestry, direct the management of the state forest
reserve."
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The authority to "direct the management" of the state
forest reserve is very broad. It certainly confers power to
do that which is convenient, proper, appropriate or usual and
customary in the management of forest reserves. I am
credibly informed that the leasing of portions of the forest
reserve is a customary practice in all states and countries
that have forest reserves, and it is certain that express
statutory provision therefor is made by the federal govern
ment and the state of Pennsylvania. Ch: 2, Laws of 1897,
30 U. S. Stats, at Large, 35; ch. 288, Laws of 1905, 33 Stats,
at Large, 628; ch. 144, Laws of 1915, 38 Stats, at Large,
1086, 1101; ch. 16, Laws of Pennsylvania for 1913.
I am advised by the state forester of the state of Minnesota

that the policy of that state with reference to leasing por
tions of the forest, reserve for resort purposes is similar to
that pursued by the national government, although my
attention has not been called to any statute of the state of
Minnesota authorizing the practice.
Furthermore, it .is to be noted that the forestry board

of this state was created in 1903, from which time the

attorney general has been a member of the board. It has
been the custom and practice of the board during such time
to make leases of lake lots for resort purposes. While I
do not find any opinion of the attorney general affirming
this power in the forestry board, the fact that he was a
member of it and acquiesced and concurred in such practices
without raising the question indicates that my predecessors,
since 1903, have considered that this power existed in the
board.

In the case of State ex ret. Walter C. Owen, Attorney General,
V. John S. Donald, Secretary of State, 160 Wis. 21, 151 N.
W. 331, under date of May 28, 1914, while the case was
pending, the supreme court entered an order restraining all
state agencies from doing certain acts upon and concerning
the forest reserve, which was sufficiently comprehensive to
prevent the leasing of lake lots in the forest reserve. Under
date of June 2, 1914, the attention of the court being called
thereto, the order made by the court under date of May
28, 1914, was modified by adding at the end thereof the
following:
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"This order is not to be construed as preventing or affect
ing in any way the following operations of the forestry de
partment or the expenditures of money therefor, namely:

* * »

* itf *

"c. The leasing of unsurveyed islands and lake lots for
terms not exceeding five years."

While, of course, the express question of the authority
of the board of forestry to make leases of lake lots was not
before the court, nevertheless this order was entered after
the case had been twice argued before the court, after much
thought and consideration had been given thereto, and
at a time when the court was at least familiar with the powers
of the state board of forestry, and, from the making of the
modification of the order above referred to, it is a logical
inference that in the opinion of the court the forestry board
possessed such power.
In view of the evident construction placed on this law by

my predecessors in office, as well as by the supreme court,
if I had serious doubts upon the matter myself, I should
hesitate to hold that the power did not exist. However,
I am not placed in that position because I am well satisfied
that the power to lease portions of the forest reserve is
expressly conferred upon the state board of . forestry, and
you are, therefore, advised that in my opinion amplq powers
are given the state board of forestry by existing statutes
to lease the unsurveyed islands referred to in your inquiry.

Dam Franchise—Water Powers—Taxation—The state, in
granting permit to erect and maintain a dam, may attach
conditions limiting coijipensation to be paid for the prop
erty covered thereby upon a public purchase. Such limita
tions will not affect the value of the property for purposes^
of taxation.

June 15, 1915.
Hon. W. M. Bray,

State Senator.

I have your request for official opinion of the 12th inst.,
in which you state:

"Substitute amendment No. 3 S to Bill No. 43 S (as
amended by amendments No. 1 and 2 S, introduced by me)
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passed the senate and is now before the assembly for action
by that body.
"This substitute amendment, as it passed the senate, pro

vides for the issuing of permits to place dams in navigable
waters for (a) purely private purposes; (b) for the purpose
of generating hydraulic power to be transformed into elec
trical energy for sale to the public in the shape of light, heat
or power.

Several amendments have been offered to the substitute
amendment in the assembly and give rise to the following
questions:"

You submit five main questions as to whether permits
issued under the bill as passed by the senate would have
value or effect in fixing just compensation in the event of
the acquisition of the property covered thereby for purposes
of public service and what, if any, would be the effect upon
the situation in this regard of the adoption of assembly
amendment No. 1, by Mr. Hambrecht. This amendment
provides:

"2. Each and every permit granted under the provisions
of sections 1596-1 to 1596-26, inclusive, of the statutes, is
granted subject to the express condition, and shall be con7
clusively deemed to be accepted subject to the condition,
that no element of value whatever shall ever attach to or
be allowed for any such permit in and of itself in the sale or
acquisition of the property used and useful under such per
mit, or otherwise.'

The bill as passed by the senate provides for the repeal
of the existing water power law, sees. 1596-50 to 1596-77,
Stats., and proposes to enact new sections 1596-1 tol596-26,
inclusive. These proposed sections provide:

Sec. 1596-1. Definitions, including the definition of
the term "permit" as meaning "legislative permission
granted under section 1596-7 of the statutes to construct,
operate and maintain a dam in or across navigable waters",
or under sec. 1596-9 to operate and maintain a dam here'-
tofore constructed without such permission.

Sec. 1596-2. The railroad commission to regulate opera
tion of dams and level and flow of streams "to promote safety
and protect life, health and property" and to have power to
require locks, boathoists, chutes for logs, fishways and the
like.
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Sec. 159(5-3. The commi.ssion, for Ihc purposes of Ibis
act, to exercise the powers conferred upon it under the public
utility act.

Sec. 1596-4. Permits may be granted under the act for
"any lawful private purpose" or for developing power for
public use.

Sec. 1596-5. Municipalities may obtain permits for
dams for "lighting, heating, pumping and other purposes."

Sec. 1596-6. Application for permit to state particulars
of proposed development, ownership of lands and dam site
and any other information required.

Sec. 159(5-7. After hearing upon notice, the commission
to make findings, "and if it shall appear that the construction,
operation or maintenance of the proposed dam will not
materially obstruct existing navigation or violate other
public rights and will not endanger life, health or property,
the commission shall so find and a permit is hereby granted
to the applicant."

Sees. 1596-8 and 1596-9 provide for application, hearing
and findings similar to those under the two preceding sec-
lions, and for the issuance of permits to maintain dams
heretofore constructed without legislative authority. Sec.
1596-8 is permissive in form, viz.; a person "desiring a
permit" "shall file" an application therefor.

Sec. 1596-10 requires the commission to issue certi
ficates evidencing the issuance of permits.

Sec. 1596-11. Supervision of construction by the com
mission.

Sec. 1596-12. Issuance of permits, upon application and
hearing, to enlarge dams heretofore authorized.

Sec. 1596-13. Grantee of permit for public purposes
empowered to acquire land by eminent domain under sees.
1777a to 1777c and 1845 to 1851, Stats.

Sec. 1596-14. Public utilities may acquire dams and dam
sites and flowage rights and, upon obtaining from the com
mission a certificate of public necessity and convenience,
may exercise the power of eminent domain therefor.

Sees. 159(5-15 and 1596-16 provide for notice, hearing,
etc., and issuance of such certificate of public necessity and
convenience.



Opinions of the Attorney-General 511

Sec. 1596-17. Grantee of permit to construct or main
tain a dam, to construct, maintain and operate all dams,
piers, booms, fishways, etc., required by the commission for
the protection of public rights and for preservation of life,
health and property and to make no substantial alterations
therein except as authorized by the commission.

Sec. 1596-18. Investigation by commission on complaint
of unsafe dams, and orders.

Sec. 1596-19. Inspection fees.
Sec. 1596-20. Assignment or transfer of permit, subject

to approval of commission; no assignment for purpose of
evading sec. 1596-21, nor to a foreign corporation, nor by a
municipality.
Sec. 1596-21. State to take possession of any water-

power under a permit owned or controlled by an unlawful
trust or combination.

Sec. 1596-22. Forfeiture for violations, not more than
$1000.

Sec. 1596-23. Act not to be construed as releasing any
common law or statutory liability for damages caused by
any dam or as subjecting the state to any liability caused
by any dam not owned by it.

Sec. 1596-24. Commission may declare void contracts by
grantee of permit for public purposes for sale of power outside
of state if, on complaint, it finds public necessity and con
venience requires the sale thereof in this state.

Sec. 1596-25. Provision for court review of acts of the
commission.

Sec. 1596-26. Act not to affect any pending litigation.

From the foregoing synopsis of the bill, it will be seen
that the predominant features of the proposed scheme of
legislation are that permission is granted, upon certain
findings by the railroad commission, to construct and main
tain dams and related improvements in all navigable waters
of the state for (1) purely private purposes, or (2) for develop
ing power for public use. If for the latter purpose, the right
of eminent domain is conferred. The bill is in terms wholly
permissive as to the applicant for a permit. He is not
required to apply, and the bill, unlike the act before the
supreme court in the Water Power Cases, 148 Wis. 124,
does not purport to affect his property or other rights, or
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to declare any existing dam a nuisance if he does not.
If certain facts appear, the railroad commission is com

manded to find accordingly and by operation of law the
permit is granted and the. railroad commission is required
to issue its certificate accordingly. No fact is required to be
found affirmatively in the public interest, merely that certain
public rights or interests will not be impaired. There is no
requirement for a finding that navigation will be improved
or that such is the purpose, but only "that the construction,
operation or maintenance of the proposed dam will not
materially obstruct existing navigation."
The "permit," so-called, is perpetual. No term is set

for its duration and no right of alteration, amendment or
repeal is reserved. Unlike the "indeterminate permit" of
the public utilities law, the permit proposed to be granted
under this bill is not made to terminate upon acquisition of
the property by a municipality, nor does .it terminate on
acquisition by the state.
These salient features of this proposed legislation are not-

mentioned with a purpose to criticize the measure. They
deal primarily with questions of policy addressed to the
wisdom and discretion of the legislature and with respect to
which this office has neither authority nor duty to advise.
They are mentioned because, in the light of the general
policy and intent of the measure, as readable out of its
provisions, the questions which you submit must be answered.
Nor is it intended in this opinion to pass upon the con

stitutional power of the legislature to confer permission
upon a riparian owner or any other person to construct or
maintain a dam in navigable waters, to do which without
such permission would, under sec. 1596, Stats., held valid
by the supreme court in the Water Power Cases, 148 Wis.
124, 136-137, 151-152, and under generally accepted prin
ciples of common law, be to maintain a nuisance, and un
lawful, for purely private purposes and without any require
ment by the legislature or finding by public authority that
navigation or any other public right or interest will be
thereby promoted. The bill clearly proceeds upon the
assumption of such power in the legislature and also upon
the presumption that the grant of such legislative permission
is a prerequisite to the lawful construction or maintenance
of a dam in navigable waters. For the purposes of the
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present opinion, the correctness of these assumptions is
assumed, without committing this office by any expression
of opinion thereon.

The first group of questions which you submit turn upon
the question whether a permit issued under this bill, if
enacted as passed by the senate, would be considered in
valuing the property covered thereby for public acquisition,
and how, if at all, the situation in that regard would be
afTccted by the adoption of amendment No. 1 A.
The "permit" provided for in the bill meets the require

ments of the general definition of a franchise. It is a grant
of a special privilege emanating from the state. It is clearly
more than a license. Though not denominated a franchise
in the bill, it would be governed by the same rules of law
as other franchises. Subject to approval of the railroad
commission, it is assignable and in this respect, at least,
it would constitute property and would have value, for the
same or similar reasons that other franchises are said to

have value. Without it, a dam can not be built or main
tained; with it, the enterprise may be prosecuted and profits
made.

Whether such franchise value must be taken into account

in determining the fair value of the property aflectcd there
with for purposes of regulation or in determining just com
pensation for purposes of public purchase is a question not
definitely answered by the decisions of our supreme court,
and upon which decisions elsewhere arc not in harmony.
Cases, holding franchises to be of value and to be considered
in determining value of utility properties for regulation or
purchase, are: Public Service Gas Co. v. Commi.ssioners
(N. J.), 92 Atl. 606; Navigation Co. v. United Stales, 148
U. S. 312, 343; Water District v. Maine Water Co., 99 Me.
371, 59 Atl. 537; Water District v. Waterville, 97 Me. 185;
Spring Valley Water Co. v. San Francisco, 165 Fed. 667;
People V. O'Brien, 111 N. Y. 1; Montgomery Co. v. Bridge Co.,
llOPa. St. 54, 20 Atl. 407.

See also: Whitten, Valuation Pub. Serv. Corp., ch. 26,
pp. 572-591; Opinion of Counsel, 1913 Rep. Pub. Serv.
Comm. of Maryland, pp. 533, 536-538.
In Willcox V. Consolidated Gas Co., 212 U. S. 19, 44, a

rate case, the court allowed franchise values so far only

A.G.-33
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as the legislature had expressly aulhorized the same to be
capitalized.
The better reasoned cases, if not the weight of more

recent decisions, arc to the effect that, if the properly be
valued as a going concern, i. e., "going value" included, no
other consideration is required to be given to franchise value.
Duluih SI. Hi). Co. v. H. R. Comm.,^Wis.) 152 N. W. 787;
Gas. L. Co. 0. Cedar Rapids, 144 la. 426; AITirmcd 228 U. S.
655, 669; Wafer Co. lk San Francisco, 192 Fed. 137, 138;
Wafer Co. v. Oakland, 159 Cal. 323, 113 Pac. 668, 676;
Ga.v Co. V. Des Moines, 199 Fed. 204; Whitten, Val. Pub.
Serv. Corp., §§ 630, 631.
In the case of Applcfon Wafer Works Co. v. Railroad

Commission, 154 Wis. 121, our supreme court sustained the
action of the commission in refusing to allow for franchise
value, but upon the ground that by the terms of the utilities
law the indeterminate permit was terminated upon the
election of the municipality to purchase the plant. That
decision, therefore, sheds no light upon the question as to
the valuation of a perpetual franchise granted, as here
proposed, without any reserved right of alteration or repeal.
In view of the foregoing, I am of the opinion that, while

the court might and probably would follow the reasoning
in the Dulufh Sfreef Railway Case, supra, that, if in the
valuation the property was valued as an entirety as a going
concern and going value included, no additional amount
would have to be allowed for franchise value, it can not be
fairly and safely said that this is a settled principle of con
stitutional law upon which the legislature might with
assurance rely.
The foregoing would apply to any purchase for public

purposes, whether by the state, should it have constitutional
power, by a municipality, or by a public utility. If the
purchase was by voluntary agreement with the owner, the
(juestion would not arise for decision, but if the property
were taken by condemnation, as contemplated in the bill,
the rule would be the same; just compensation would have
to be paid. Whatever influence the fact that the taking
was for a public use might have would presumably be the
same in any case. Nor would it alter the situation mater
ially that the property when so taken was in the hands of
a third party who had paid money for the franchise, except
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that Lhe circumstance would furnish a tangible item of
evidence bearing upon Lhe question of franchise value.
Cost or money paid is not, however, at all controlling upon
the question of value. Appleion Water Works Co. v. Rail
road Comm., supra.

Assembly amendment No. 1 expressly forecloses the ques
tion of franchise value by excluding this clement from
consideration. With reference to the wording of this amend
ment, I do not doubt that it is sufTicient to accomplish that
purpose. Nor is there such apparent question, assuming
always the validity of the main premises of the measure
as above indicated, as to the constitutional power of the
state to impose this condition upon its grant of permission
to erect a dam as to call for extended consideration. What

ever might be the constitutional power to impose a sur
render of other property rights as such condition, the permit
itself before granting is certainly no property right of the
grantee. When granted it would be such only according
to its terms. If one of those terms is that it shall be surren

dered when required for public use without compensation,
the grantee would be bound thereby.

You ask whether this amendment, if adopted and enacted,
would constitute a legislative construction to the effect that
franchises and permits granted without such condition
should be valued upon public purchase of the property
covered thereby. The answer to this question must be
in the negative. All such grants must be construed accord
ing to their own terms where plain and unambiguous.
Where ambiguous, they must be construed against the
grantee and in favor of the public. This principle is ele
mentary and the citation of authority is unnecessary.
Another controlling principle is that the property rights
of the grantee under such grants arc determined according
to the law of the state as expounded by its courts at the
time the right vests and is neither enlarged nor diminished
by reference to subsequent legislation.

You ask whether this amendment, if enacted, will have

the elTect of excluding such permits from taxation. Cer
tainly not directly and of itself. It is probably substan
tially correct to say that.the proper value for taxation
purposes and the one mainly used is the commercial or
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market value from year to year as reflected in the value
of physical property and past and current earnings and
profits. Obviously, these would not be alTected by the
proposed amendment. As suggested by the supreme court
in the Duluth Street Railway Case, supra, a valuation fixed
for rate regulation for a public utility might, when earnings
arc actually reduced to a fair return on such value, auto
matically fix the value for taxation. But aside from this,
there is no established legal relation between valuation for
taxation and value for any other purpose. In Spring
Valley Water Co. v. San Francisco, 165 Fed. 667, the federal
court said:

"The value fixed by the assessors, however, is not ad
missible as evidence of value in condemnation proceedings.
Lewis on Eminent Domain, § 448. And such evidence is of
little worth here." (p. 696)

And the federal supreme court, in the Consolidated Gas
Case, supra, said;

"The fact that the state has taxed the company upon its
franchises at a greater value than is awarded them here, is
not material." (212 U. S. p. 51.)

The court followed this statement with a suggestion
quite similar to that of our supreme court above referred
to in the Duluth Street Railway Case, that the effect of regu
lation would be to reduce the high earnings on which the
value for taxation was based.

The next group of questions which you propound relate
to the validity and elTect of the proposed amendment No.
3 A, by Mr. Nordman. A general statement of this amend
ment is that the applicant for a dam permit shall propo.sc
with his application that the commission shall, prior to the
grant, value the dam site, flowagc rights and other property
necessary for the purposes set forth in the application, shall
audit all subsequent disbursements of the grantee for
property and construction; that the state, if it shall have
constitutional power, or any municipality, on a year's
notice after thirty years after the permit becomes elTective,
may acquire the property of the grantee used and useful
under the permit by paying "the cost of reproduction in
their then existing condition of all dams, works, buildings,
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or other slructurcs or equipment used and useful under
the permit, as determined by the commission, and by pay
ing in addition thereto the value of the dam site and flowage
rights and other property as determined by the commission
prior to the time the permit was granted * * * plus the
amounts paid "out for flowage rights, if any, acquired after"
that time.

The elements or principal elements of compensation which
this proposal would eliminate from consideration and which
might be included, in the absence thereof, as a part of con
stitutional just compensation are: increment, if any, in the
value of the dam site and flowage rights; value of the fran
chise, if any; going value, if any; and consequential dam
ages, if any. The fundamental idea of the proposition is
that the applicant for a permit proposes, consents and agrees
expressly as a consideration and condition of the issuance
of the permit that, in the event of state or municipal pur
chase of the dam and appurtenant improvements covered
by the permit, he will sell the same for something less than
the constitutional just compensation for which the property
could be taken in condemnation.

In passing upon the question whether such condition may
constitutionally be imposed by the state upon its grant of
a permit of the character contemplated in the bill, it is here
assumed but not held, as before stated, that the state has
power to grant a permit such as proposed in the senate bill
and that a riparian owner must have such permit to lawfully
construct and maintain a dam in navigable waters. It
must be borne in mind, moreover, that under the proposed
measure there is no repeal of any existing franchise or
abrogation of any existing rights for the purpose of coercing
the applicant for a permit to make such application. Such
act on his part is wholly permissive and is truly and legally
his own voluntary act. In these respects the bill difl'ers
fundamentally from the act before our supreme court in the
Water Power Cases. Nor is there in this bill any proposition
such as found in that law providing that unless the owner
of a water power came under its provisions his property
was outlawed and another might obtain a franchise therefor
and take and operate the property. These were the salient
features of that legislation which guided and controlled the
decision in that case.
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Still, in the Walcr Power Cases, it is said:

"The stale may refuse its permission to a riparian owner
to build a dam and may attach conditions to its consent
*  * * (148 Wis. p. 150.)

I apprehend that in law the situation is n'ot different as
between the stale and the applicant for a dam franchise
from that as between the state and the applicant for any
other franchise or privilege within the power of the state
to grant or withhold, as a utility franchise or a franchise
of incorporation. In a grant of such franchise, the state itself
acting may impose any condition not contrary to the peace
and good order of society, i. e., not against the fundamenlal
purposes of government itself.
Thus, in the case of foreign corporations, not engaged

in commerce and protected by the commerce clause of the
federal constitution, it has always been held that the state,
having the right to exclude, may admit them only upon
such conditions as it may see fit. Paul v. Vin/inia, 8 Wall.
168; Ducal v. Chicago, 10 Wall. 410; Liverpool Ins. Co. v.
Mass., 10 Wall. 566; Phila. Fire Assn. v. New York, 119
U. S. 110; Hooper v. California, 155 U. S. 648; Noble v. Mit
chell, 164 U. S. 367; New York Life Ins. Co. v. Cravens, 178
U. S. 389; Nulling v. Massachusetls, 183 U. S. 553; New York
Life Ins. Co. v. Deer Lodge Co., 231 U. S. 495; Slate v. U. S.
Mutual Accident Assn., 67 Wis. 624; Slanhilber v. Mutual
Mill Ins. Co., 76 Wis. 285; Stale ex ret. Covenant M. B.
Assn. V. Root, 83 Wis. 667; Drake v. Doyle, 40 Wis. 175; Ap
proved in 94 U. S. 535.
In Paul V. Virginia, supra, the federal supreme court,

after saying that the right to do business as a corporation
is a grant of special privilege emanating from the state and
operative only in the state granting it, held:

"Having no absolute right of recognition in other States,
but depending for such recognition and the enforcement of
its contracts upon their assent, it follows, as a matter of
course, that such assent may be granted upon such terms and
conditions as those States may think proper to impose. They
may exclude the foreign corporation entire!v; they may
restrict its business to particular localities, "or they may
e.xact such security for the performance of its contracts with
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their citizens as in their judgment will best pr9mote the
public interest. The whole matter rests in their discretion.
(8 Wall. p. 181.)

The above language from the decision in Paul v. Virginia
is quoted with approval by the federal supreme court in
Philadelphia Fire A.s.sn. v. New York, supra, and in that case
it was held that the state of New York, having power to
withhold from the insurance company, a Pennsylvania
corporation, the grant of a franchise or license to do business
in New York, might subject the. company as a condition of
such grant to the payment to the state of certain mone\
compensation not exacted of its own corporations or foreign
corporations of other stales, and notwithstanding the fact
that the insurance company had, prior to the passage of the
New York law, an established agency and business in that
state.

The imposition of such a condition upon a grant volun
tarily accepted would not seem to differ substantially in
principle from the imposition of a reservation in the legis
lature of the right to repeal a special privilege granted by it,
which our supreme court and the federal supreme court have
repeatedly held valid and within the legitimate power of the
legislature to exercise, notwithstanding the exercise thereof
may impair the value of property affected. Wc.v/ Wis.
R. Co. V. Trempealeaii Co., 35 Wis. 257, 270; Attorney (leneral
V. Railroad Cos., 35 Wis. 425, 576; Sinking Fund Case.s,
99 U. S. 700, 730; Chm- v. Glenwood Cemetery, 107 U. S. 466,
477; Shields i;. Ohio, 95 U. S. 317, 324; Fairhauen R. Co. v.
New Haven, 203 U. S. 379, 388-390; Calder v. Michigan,
218 U. S. 591, 599-600.
The principle is succintly stated by our supreme court

in Attorney General v. Railroad Cos., thus:

"As far as the franchise is to be considered property, it
was subject to this very limitation; and the limitation is the
exercise of a right over it, which does not violate it. I he
right of limitation entered into the property and qualilied it.
And the act does not at all meddle with the material property,
distinct from the franchise. It acts only on the franchise, not
at all upon the material property. And it is sufricicnt to
say that they acquired the material property, as distinct
from the franchise, subject to the alteration of the fianchise
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under the reserved jiower. That was a condition under which
tliey chose to hold their property; and they have no right
to complain when the condition is enforced." (35 Wis. p.
579.)

And by the federal supreme court in Shields ik Ohio:

"It is urged that the franchise here in question was prop
erty held by a vested right, and that its sanctity, as such,
could not be thus invaded. The answer is consensus facit jus.
It was according to the agreement of the i)arties. The com
pany took the franchise subject expressly to the power of
alteration or repeal by the General Assembly. There is,
therefore, no ground for just complaint against the State."
(95 U. S. p. 324.)

And in the case of Calder v. Michigan:

"They (the bondholders) contracted subject not para
mount to the provision for repeal, as shown in a long line of
cases," (citing several). (218 U. S. p. 599.)

This principle is applied by our supreme court in fixing
the obligation of a utility which, under the utility law, has
voluntarily surrendered its franchise and taken in lieu thereof
an indeterminate permit subject to the condition that the
utility will sell its property used and useful to the munici
pality in the manner and for just compensation determined
as in that law provided. While this law provides that just
compensation shall be paid, it has been claimed that other
property rights and constitutional guarantees are not
preserved. The court has answered these claims upon the
ground that the utility has consented and agreed thereto and
its rights are not, therefore, invaded, i. e., that "consensus
facit jus."

There was, moreover, in the utility law an element of
coercion, not present here, in that unless the utility elected
within a limited period to surrender its existing franchise and
take an indeterminate permit so conditioned, it was left
exposed to competition either by the municipality itself
or a competing utility company, and all previous laws and
exclusive franchise provisions preventing such competition
were expressly repealed. Ch. 490, Laws of 1907; sees.
1797/n-74, 1797/n-77.

Such "voluntary" surrender doubtless operated as a
waiver of the constitutional protection to the owner of utility
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properly guaranteed under sec. 2, art. XI, Wis. ConsL., that
private property shall not be taken by any municipality
without the consent of the owner unless the necessity of
the taking be first established by the verdict of a jury.
This proposition has not been questioned so far as I am
aware, or as appears by any court decision. In several cases
proceedings for municipal purchase under this law have been
aflirmed and in none was the constitutional requirement of
sec. 2, art. XI, observed. Appleton Water Works Co. v.
Railroad Comm., 154 Wis. 121; Janes, v. Racine, 155 Wis. 1;
Oshkosli Water Works Co. v. Railroad Comm., (Wis.) 152
N. W. 859.

In Janes v. Racine, supra, it was contended under the
general rule in condemnation that the utilities law did not
secure the constitutional just compensation because under the
law a vote of the electors in favor of municipal purchase sets
in operation machinery which divests the utility of its
properly without requiring the municipality at the time of
the election to provide a fund with which to pay Ihe just
compensation when fixed. The court overruled this con
tention upon two grounds: first, this general rule does not
apply to purchase by a municipality, and, second, "the
acquisition of the plant by the city is not a condemnation
but a purchase under the terms and conditions prescribed
by the public utility law," quoting sec. 1797/71-78, Stats.,
providing, inter alia, that a public utility accepting an

indeterminate permit "shall be deemed to have consented
to a future purchase, of its property * * * ijy the
municipality * ♦ * tor the compensation and under
the terms and conditions determined by the commission, and
shall thereby be deemed to have waived the right of requiring
the necessity of such taking to be established by the verdict
of a jury, and to have waived all other remedies and rights
relative to condemnation except such rights and remedies
as arc provided in sees. 1797/71-1 to 1797/71-109, inclusive."
Of this the court said:

"By accepting the indeterminate permit the Racine Water
Company stipulated to sell its property to the city under the
terms and conditions contained in the Public Utility Act
as supplemented and safeguarded by the constitution of the
state. This it was competent to do, and this it did by accept
ing an indeterminate permit. We are therefore called upon
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only to sec lhal Ihe provisions of such act and of the con-
slllulion are complied wilh in the making of Ihc purchase."
(155 Wis. p. 19.)

The consUlutional provisions apparently referred to are
those relating to municipal debt limit and the levying of a
tax" to meet municipal indebtedness incurred and perhaps
other constitutional limitations and guarantees, which the
company, by accepting an indeterminate permit, was not
required under the utility law to waive.
In the Oshkush Water Works Case the utility property was

subject to the lien of $424,000 of outstanding bonds secured
by deed of trust. These bonds could, under the terms of the
trust deed, only be redeemed by the payment of a premium
amounting to some $30,000. The company complained of
the failure of the commission to give any weight to or make
any allowance on account of this circumstance in the making
of its award, and that an award which in elTect required the
company to redeem these bonds and discharge the lien
of the trust deed at a cost to it of 830,000 in excess of the
value of the bonds or mortgage interest without any com
pensation allowed in the award therefor was not just com
pensation. The court, after holding that the property of
the utility used and useful for the public convenience was
the thing and the only thing which the utility by taking an
indeterminate permit according to the terms of the utility
law had agreed to sell, said: (152 N. W. p. 804.)

"What has already been said disposes of the claim that the
commission should have provided that plaintiff receive its
money without calling in its bonds. When it accepted an
indeterminate permit it agreed to sell to the city at any time the
latter might elect, and it must then have contemplated that, if
the city did so elect before the bonds matured, it would have to
call them in,"

and, in effect, pay whatever expense attended thereon with
out compensation therefor.
A case somewhat in point involving municipal acquisition

of a water works plant is that of Newburyport Water Co. v.
Newburyport, 168 Mass. 541, in which the opinion was
written by Mr. Justice Holmes, now justice of the supreme
court of the United States. In that case the statute involved

authorized a city to construct a competing water works
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unless Lhe cxistinii uLiliLy would olTer Lo sell its plant to the
city at a price to be fixed by commissioners, but under the
statutory rule prescribed that "Such value shall be estim
ated without enhancement on account of future earning
capacity or good will, or on account of the franchise of said
company." The commissioners fixed the value, excluding
from consideration all evidence olTered by the company as
to the franchise value, good will and earnings, past, present
or future.

Under our court decisions in the Appleion and Oshkosh
Waler Works Cases, supra, such facts would be material as
determining the allowance required to be made for going
value to make full just compensation, and it was claimed
in the Massachusetts case that because of the exclusion of

these considerations just compensation was not awarded.
The court held that the company, having voluntarily
accepted the terms of . the statute, was bound thereby
strictly, saying:

"It must be remembered that the transaction before us
springs out of a voluntary offer by the petitioner to sell upon
the statutory terms, and therefore there is no reason to try
to bend those terms in its favor. Of course, an oficr by a
water company made under the threat of municipal com
petition and to avoid ruin, might be voluntary only in name.
But we have no reason to assume in this case that the peti
tioner is the victim of robbery, and must treat it as having
acted of its free choice in fact as well as in form." (168
Mass. p. 554.)

While the court there also expressed the opinion that
franciiise value and future earnings were not matters which
the company was entitled to have considered in determining
its compensation and while some allowance was made for
going value, it would seem very clear that the court there
held that the exclusion of matter essential to a full allowance

for going value and a probable resulting diminution of the
award was supported upon the ground that the company
had accepted, albeit under threat of ruin by municipal
competition, the terms of the statute.

In arriving at the conclusion that Amendment No. 3 A, if
enacted as a part of the senate bill, would be sustained, I am
not unmindful of the argument that the state's only interest
in the navigable waters within its boundaries is a trust to
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preserve for its citizens the navigability thereof and inci
dental public rights therein and that it may not exercise
this trust to secure proprietary benefits to itself. To that
argument, however, I am not wholly prepared to assent.
Nor, it seems to me, is it applicable under the theory of this
bill, which for the purpose of this opinion is assumed to be a
theory sound in law. If the state's only right is to preserve
navigation, it is not readily apparent on what theory the
state would assume to grant a permit to erect a dam, not
for the purpose of improving navigation, and which may in
some degree impair the use of navigable waters therefor,
for purely private purposes.
The theory that the state's right or interest in navigable

waters is confined to this trust seems to be an important
premise on which rests the decision of our supreme court in
the Water Power C«.sr.s-, and upon which must be explained
some language therein contained which might be fairly said
to cast doubt upon the right of the state to impose condi
tions upon a grant of a dam franchise other than conditions
affecting the maintenance and use of the dam by the grantee.
When that decision is considered witli reference to the rights
claimed by the relators in that case and the provisions of the
legislation which provoked it, in my judgment, it can not
be fairly said to settle that question against the state,
certainly not with that finality which would justify the
attorney general, the chief law officer of the state, in advising
the legislature or any member thereof to abandon all claim
of such right in the state, or that a legislative assertion
thereof would be held unconstitutional and void.

Your question as to the possible efi'ect of tne enactment of
amendment No. 3 A on the value for taxation of property
covered by permits issued under the proposed law, so
amended, is fairly answered by what is said in reply to your
similar question with respect to amendment No. 1 A. In
my opinion, it would not, in and of itself, have or cause any
appreciable effect. Of course, it could be made a ground for
legislation modifying the rule or practice obtaining in the
assessment of property for taxation, and it might, even in the
absence of legislation, be made an excuse for such a change of
policy by assessing officers so disposed. But assuming, as
we must, that assessing officers do their full duty and
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follow esLablishcd rules and practice in the absence of
legislation directing otherwise, there is no reason in any
principle of law for assuming that the amendment would
affect the value of the property for purposes of taxation.

You submit also one further question, viz.:

"Does amendment No. 5 A, offered by Mr. Woodard,
add anything to section 24 of the substitute amendment as
printed?"

Sec. 1596-24 of the senate bill is that one which provides
that the commission, upon complaint that a grantee of a
permit to maintain a dam to develop power for sale to the
public is not furnishing citizens of this state with adequate
service at a reasonable rate, shall have power to declare void
all contracts of such grantee for the sale of power outside
the state, insofar as such contracts interfere with such
service or rate, upon finding after hearing and investigation
that convenience and necessity require the sale of such
power within this state.
Amendment No. 5 A proposes to add to subsec. 1, sec.

1596-15 of the senate bill, which provides for the form of
application by the grantee of a dam permit for public service
for a certificate of convenience and necessity to exercise the
power of eminent domain, a requirement that such appli
cation shall include an express agreement, signed and sealed
by the applicant, to cancel any contracts of the character
and under the circumstances described in sec. 1.596-24,

empowering the commission to declare the same void.
If sec. 1596-24 is valid as against the constitutional

objections heretofore considered with respect to amendment
No. 3 A and further objections which might be raised under
the commerce clause of the federal constitution, upon which
I intimate no opinion, it would doubtless, under the reasoning
of our supreme court in the Applelon, Racine and Oshkosh
Water Works Cases, be held to require the water power
utility to cancel its contracts declared void by the com
mission or at least not to deliver j)ower under them. Follow
ing the reasoning of these cases, the court would hold that
the water power public utility had agreed to and made its
contracts subject to this condition and contingency and was
bound thereby. The only effect, if any, which amendment
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No. 5 A mii^hl possibly have, Ihercforc, would be thai it
it might be held more efTeelually to estop the water power
utility to question the validity of the commission's action
or its obligation to comply therewith.

Inioxicaliny Liquors—Election—Validity of wet and dry
election considered. Duty of election ofTicers.

June 16, 1915.

G. II. Dawson,

District Allorney,

Crandon, Wisconsin.

In your communication of the lOth insL. you state that
a petition was duly signed by the required number of electors
of the town of Crandon and duly filed with the town clerk,
asking for an election on the question of license and no
license; that upon receipt of such petition the town clerk
duly notified the electors of the town of Crandon as required
by law that an election would be held on said question.
The result of the election was 66 votes in favor of license and

75 votes against license. You state that no formal adjudi
cation of this result was made by the board of inspectors
only as it appears on the tally sheet. You also state that
the town board intends to grant licenses in said town, giving
as the reason that the vote on the election was void for the

reason that the petition filed with the town clerk asking for
such election omitted to give the name of the town except
that the petition is addressed to the town clerk of the town
of Crandon. You inquire whether, under the circumstances,
the town board can legally grant licenses in said town.
This question must be answered in the negative. The

petition was addressed to the town clerk of the town of
Crandon in I'oresL county, Wisconsin, and the fact that in
the body of the petition the town was not mentioned can
not, in my opinion, have the clTcct of vitiating the election.
The electors who signed the petition were electors of the
town of Crandon. The town clerk could not call an election

under eh. 66, Stats., except for the town of Crandon, and

it must be presumed that the town clerk was acquainted
with the petitioners and knew that they were electors of
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said town. The omission of the name of the town in the
body of the petition could not and did not mislead any
one and for that reason it cannot vitiate the election.

Neither do I believe that the fact that no formal adjudi
cation of the result was made by the inspectors other than
the counting of the ballots, as appears from the tally sheet,
will vitiate the election. Sec. 15656 contains the following
concerning the result of such an election:

"If a majority of the ballots cast upon such question be
against license then it shall be unlawful for any person to
vend, sell, deal or irafhc in any spirituous, malt or intoxi
cating liquors or drinks in any quantity whatever in the town,
village or city so voting against license."

A majority of the votes cast in the town of Crandon
were against license and for that reason no license can be
issued for the sale of intoxicating liquors. The town board
of your town will, therefore, have no right to issue a license
and a license issued in said town during the present license
year will be absolutely void and will alTord no protection
to the holder. Such licensee may be prosecuted if he sells
intoxicating liquors in said town, in the same manner as
though no license had been issued whatever.
The neglect of the inspectors to certify the result of the

election to the town clerk is in violation of their plain duty.
In subsec. 2, sec. 1565a we find the following provision:

"The election on such question shall be held and con
ducted and the returns canvassed in the manner in which
elections in such city, town or village on other questions are
conducted and the returns thereof canvassed. The result
shall be certified by the canvassers immediately upon the
determination thereof and be entered upon the records of
the town, village or city, and shall remain in effect until
another election is held for the sarrie purpose."

Under this provision they should certify the result im
mediately, but in view of the fact that they have not done
so there is no reason why they may not do so at the present
time. In 10 Am. & Eng. Ency. of Law (2d ed.), page 742,
we find the following rule laid down:

"It is well settled that the law recjuiring the returns to be
made within a certain time is directory only; and the failure
to make them within that time is no ground for their re
jection, either by a canvassing board, or in a contest."
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Should Ihc inspectors, however, absolutely refuse to make
said return so plainly prescribed by our statute, they should
be mandamused by a court of justice to do so, and if it is
necessary to mandamus them in order to make them per
form their duty they should be criminally prosecuted for
any criminal statute that they have violated by such re
fusal. Should the town board grant licenses in spite of
the fact that the majority of the votes cast at the election
were in favor of no license, they are guilty of malfeasance
in ofRcc and it will be your duty to prosecute them under
sec. 4549, Stats.

intoxicaiimj Liquors—Ekctions—Local Oplion—A local
option election must be carried by a majority of the voles
cast, in order to reverse the policy of the municipal corpora
tion in the matter of granting license.

June 17, 1915.

Harry E. Cartiiew,

District Allornei),
Lancaster, Wisconsin.

In your communication of the 15th inst. you state that
at a recent election under sec. 1565a, upon the question of
license to sell intoxicating liquor, held in a village organized
under the general law, which had never theretofore voted
upon this question, the result was a tie vote, and that no
determination of the result was made. You ask whether,

under the circumstances, a sale of intoxicating liquor can
legally be granted by the village board.
The village board has authority to grant liquor licenses

under sec. 1518, unless, at an election held under sec. 1565a,
a majority of the. ballots cast upon such question be against
license. Where the vote is a tie, the former conditions,
whether wet or dry, continue to exist. The change from
wet to dry or vice versa does not occur unless a majority
of the votes cast arc in favor of such change.
The provisons of the statutes providing for the determi

nation by lot, where the result of an election for candidates
for an oflfice is a tie, do not apply in this case, because the
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statute itself expressly provides that in order to work the
change a majority of the votes ̂must be cast in favor of such
change.

It follows, therefore, that under the statement of facts
submitted by you, it is lawful to issue salooh licenses in the
village to which you refer.

Criminal Law—Coroner's Inquest—Evidence—Upon cor
oner's inquest return should be made to circuit court whether
any person is charged with crime or not.
On criminal trial, stenographer at coroner's inquest may

testify to admissions made by defendant at such inquest.
Principal and accessory may be tried together.

June 17, 1915.

Ray J. Haggarty,

District Attorney, •
Park Falls, Wisconsin.

In your letter of the 15th you say that sec. 4875, Stats.,
with reference to the return of the justice of peace in the
matter of inquest, provides that

"If the jury find that any murder, manslaughter or assault
has been committed upon the deceased, the justice of the
geace shall bind over, by a recognizance, such witnesses as
e shall think necessary to appear and testify at the next

court to be held in the same county at which an indictment
for such offense may be found or an information filed; and
he shall also return to the same court the requisition, written
evidence and all recognizances * * * by him taken
)|c :|c :|c >>

You state that in an inquest just held the finding of the
jury was such that it would give the justice of the peace
jurisdiction to make return to the circuit court of the inquest,
if the statute is followed literally; that the jury did not
charge, however, by their inquisition an individual person
with crime, their words being "an unknown person." You
ask my advice upon the following questions:

"1. Is a return to the circuit court justified upon the facts
as above stated, or does the statute contemplate a return
only in the cases where a specific individual is charged with
crime?
A.Q.—34.



530 Opinions of the Attorney-General

"2. If the return is proper, will the return be entitled 'In
the matter of the inquest upon the view of the body of
*  * * ' or 'The State of Wisconsin versus An Unknown
Person?'

"3. If the return is improper, upon the trial of the parties
I now have in custody charged with the crime of murder as
principal and accessory, can I prove the statements made by
them respectively at the inquest by the stenographer who
took down their statements and allow him the use of his
notes or the record of the inquest to refresh his memor\'?
"4. Individual preliminary examinations were held bind

ing over Raymond Branshaw as principal, and Henry
Branshaw as accessory before the fact; can these men be
tried upon one information at the next term of circuit court
or must I have them put upon their trial separately?"

Sec. 4873 provides for the verdict of the jury upon the
inspection of the body, in the case of inciucst, and among
other things provides:

"and if it shall appear that he came to his death by un
lawful means the jurors shall further state who was guilty,
cither as principal or accessory or were in any manner the
cause of his death, if known."

Sec. 4874 gives the form of such inquisition which may be
used and such form provides for a finding of how the de
ceased came to his death, stating when, in what manner and
l)y what means, persons, weapons or instruments he was
killed or came to his death.

Sec. 4875 is the one to which you have referred.
Sec. 4870 provides for the issuing of a warrant for any

person charged by the inquest with having committed the
olTense if such person be not already in custody.
Taking these several sections together, it seems to me very

clear that they contemplate Ihc return being made to the
court as provided by sec. 4875, whether the inquisition
charges some named person with the offense or merely finds
that the person responsible is to them unknown. It very
frequently happens that at such an inquest it will be found
that an olYense has been committed, although at that time
there may not be suflicient evidence to justify a finding
charging any particular person with the commission of the
olTcnse. The intent seems to be to place before the court all
that was before the jury at the lime of the inquest, together
with the finding made by the jury upon such evidence.
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One of the purposes undoubtedly is to enable the proper
court officials to make further investigation with a view of
bringing the guilty party to justice.

It is therefore my opinion that the return should be made
in all cases where the jury find that the deceased came to
his death by unlawful means.

In reply to your second question it appears to me that the
return should be entitled "In tho matter of the inquest upon
the view of the body of " The proceeding
before the coroner or justice of the peace is not a proceeding
against any particular individual, but is merely an inquiry
into the cause of the death of deceased.

In reply to your third question it would seem to me that
upon the trial of the parties you now have in custody charged
with the crime of murder as principal and accessory it is
perfectly proper to prove the statements made by them at
the inquest by the testimony of the stenographer who took
such statements and that such stenographer may make use of
his notes or the record of the inquest to refresh his memory.
Upon that I would refer you to the cases of Rounds v. State,
57 Wis. 45, and Pooler v. State, 97 Wis. 627. Any person who
heard the statements made could testify as to such state
ments. They are in the nature of admissions by the persons
making them and as such are admissible in evidence.

Sec. 4614, Stats., provides:

"Every person who shall counsel, hire or otherwise pro
cure any offense to be committed which shall be a felony
may be indicted or informed against and convicted as an
accessory before the fact either with the principal felon or
after the conviction of the principal felon, or he may be
indicted or informed against and convicted of a substantive
felony, whether the principal felon shall or shall not have been
convicted or shall or shall not be amenable to justice, and in
the last mentioned case may be punished in the same manner
as if convicted of being an accessory before the fact."

This would seem to make it perfectly clear that the person
charged as accessory may be proceeded against with the
person charged as principal, and that it is not necessary
that they be put upon trial separately. The mere fact that
the preliminary examinations were separate does not, in
my opinion, make it necessary that their trials be separate.
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Intoxicating Liquors—License Fee—Election—^Towns may
not vote to decrease license fee.

Validity.of certain election considered.

June 18, 1915.

K. J. Urquhart,
District Attorney,

Medford, Wisconsin.

In your communication of the 15th inst. you propound the
question of whether a municipality may, under the provisions
of sec. 1548ft, vote to decrease, as well as increase, the amount
to be paid for license to sell intoxicating liquors.
In an opinion rendered to C. J. Sumner, district attorney

of Walworth county, under date of May 24, 1915,* I ruled
that sec. 1548ft did not authorize the holding of an election
for the purpose of decreasing such license fees. In addition
to the reasons therein given for my conclusion I may state
that in discovering the legislative intent, as revealed in
written statutes, ever>' part of the statute should be con
sidered, and, while it is provided in subsec. 1 of that section
that such special elections may be held "for the purpose of
determining the amount to be paid therein for license to sell
strong, spirituous, malt, ardent or intoxicating liquors to
be drank on the premises," other provisions of the same
section conclusively indicate that the purpose of the legis
lature was to provide a means for the increasing of the license
fee to be charged. Thus in subsec. 4 it is provided:

"No such election to increase the license to the same amount
shall be held oftener than once in three years."

Other provisions of the section are:

"6. At such special elections in towns where the sum to
be paid for license is fixed at one hundred dollars, or over, the
electors may increase such sum to either two hundred dollars,
two hundred and fifty dollars, three hundred and fifty dollars
of five hundred dollars; and if any city, village, or town,
wherein the sum to be paid for license is fixed at two hundred
dollars or over, they may increase such sum to three hundred
and fifty dollars, five hundred dollars, or eight hundred
dollars.

*■ Page 431 of this volume.
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"7. In any city, village, or town, wherein the sum to be
paid for license is fixed at two hundred dollars, or over, they
may increase such sum to either five hundred dollars or eight
hundred dollars.
"8. The request for such election shall specify the sum to

which it is desired to increase such license.
"9. The ballots of such election shall read:
'To increase license to (insert sum prayed for in request)

"Yes No
"If a majority of the votes cast shall be in favor of increas

ing such license the sum so petitioned for shall be held and
considered the sum to be paid for license to sell liquors
within such city, village or town until an election is held in
the manner herein provided, and a different amount is
fixed thereat. If a majority of the votes cast shall be against
such increase in license fee, the license fee shall remain as if
no election had been held."

The only conclusion resulting from these specific provisions
running through the section is that the legislature intended
to provide a method only for the increasing of the license
fee, and it is my opinion that an election held for the purpose
of decreasing such fee is absolutely void.

You also enclose a form of request and a notice of election
to vote upon the question of increasing the license fee in the
town of McKinley, Taylor county, and you ask for my opin
ion as to whether the election held pursuant to such request
and notice is valid.

The request is in the following form:
"To Chas. Ward, the town clerk of the town of McKinley.
"You are hereby requested by the undersigned eleven

qualified electors of the town of McKinley, being more than
ten per centum of the number of votes cast in the town of
McKinley for governor at the last preceding election, to call
a special election on the third Tuesday of September, next,
for the purpose of determining, as provided by law, the
amount to be paid in the town of McKinley for license to
sell intoxicating liquors to be drank on the premises.
"Dated at Broederville, Wis., this first day of September,

A. D. 1908.
"Amount to be $500.00."

The notice of election is as follows:

"NOTICE OF SPECIAL ELECTION TO VOTE ON
THE QUESTION OF INCREASING THE FEE FOR
LICENSE TO SELL INTOXICATING LIQUORS.
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"Notice is hereby given that a written request signed by
more than 10 per centum of the number of votes cast in the
town of McKinley, Taylor county, Wisconsin, for governor
at the last preceding general election, has been filed in my
office requesting that a vote be had on the question of raising
the license fee in said town of McKinley to the sum of $500.
"NOW, THEREFORE, said election will be held at the

regular voting place in said town pursuant to said request on
the 3rd Tuesday of September, being the 15th day of said
month in the year 1908, for the purpose of voting upon said
question of the inerease of license and that said election will
be held pursuant to section 15486 of the Revised Statutes
of the state of Wisconsin, as amended by the laws of 1907.
"Dated this 5th day of September, 1908.

"Chas. Ward,
"Town Glerk."

You call attention to the fact that the notice and request
are not in the same form and that the amount to be paid for
license was inserted in the request in the manner in which it
makes no sense. Neither the form of the request nor of the
notice is prescribed by the statute. It is provided, however,
in subSec. 8, sec. 15486, that

"The request for such election shall specify the sum to
which it is desired to increase such license."

No doubt the form of the request could be improved upon.
It is not necessary, however, that it be in any particular form.
If it be in such form as to acquaint the clerk and others in
specting the same with the desires of the petitioners it is,
no doubt, sufficient. It requests the clerk to "call a special
election on the third Tuesday of September, next, for the
purpose of determining, as provided by law, the amount to
be paid in the town of McKinley for a license to sell intoxi
cating liquors to be drank on the premises." There is no
doubt from this language that the petitioners had in mind
the special election provided in sec. 15486, as the purpose as
recited coincides with the purpose for which the special elec
tion may be held under that section, and the date upon
which they request the election to be held coincides with
the provision in subsec. 3 of that section that "Such election
shall be held on the third Tuesday of September." We find,
upon further examination of the provisions of sec. 15486,
that "The request for such election shall specify the siim to
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which it is desired to increase such license." In the petition
we find the words "Amount to be $500.00." By referring
again to subsec. 6 of said section we find that in such towns
the license may be raised to $500.00. As in all such cases the
effort should be to discover, if possible, and give effect to

the intention of the petitioners. Under all the circumstances
there is no difficulty whatever in arriving at the conclusion
that the petitioners desired to have submitted to the people
the question- of raising the license fee in the town of McKin-
ley to the sum of $500.00, and while, as above stated, the
petition is not as skillfully drawn as it might have been,
nevertheless the intention and purposes of the petitioners
are apparent, and, in my opinion, the petition is sufficient.
Furthermore, it appears that this election was held in

1908 and that this license fee has prevailed in that town ever
since. It is a little late now to question the result of that
election or to challenge the validity thereof. In fact I know
of no way in which its validity could be tested in court.
I have had occasion to rule that an election held on the "wet
and dry" question cannot be tested in any court proceed
ing known to the law. See opinion to S. G. Dunwiddie, dis
trict attorney of Rock county, under date of April 13, 1915.*
An election having been actually held in the town of McKin-
ley at which the people of that town have voted to raise the
license to $500, and the result of that election having beerf
duly Canvassed and certified and the same having stood ever
since as the.license fee for that town, it is my opinion that a
licepse issued in that town for any less fee would be void
and afford the licensee no protection in a prosecution for
selling liquor without .a license, and, furthermore, town offi
cers issuing any license for a less fee would be guilty of mal
feasance in office and could be prosecuted therefor under
the statutes.

♦Pages 308-9 of this volume.
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Criminal Law—Courts—Public Officers—Court commis
sioners may hold preliminary examination. This power can,
be taken away only by unmistakable language.

June 18, 1915.
A. M. Warden,

District Attorney,
Washburn, Wisconsin.

In your communication of the 17th inst., you submit the
question to this department whether a court commissioner
in the city of Bayfield has jurisdiction, under the present
statutes, to hold preliminary examination of a person
charged with an offense of which a justice of the peace has
jurisdiction; also, whether, after such examination, he has
the right to bind such person over to the circuit court for
trial.

You direct my attention to sec. 4, ch. 380, Laws of 1911.
Under this chapter the third municipal court of Bayfield
county is created. In sec. 4 of said chapter, we find the
following provision:

"The said judge shall have jurisdiction of all crimes and
misdemeanors occurring in said county, to the same extent
and as fully as justices of the peace now or may hereafter
have, and shall also have jurisdiction to institute and con
duct examinations in all criminal cases that may occur in
said county, including bastardy. Said judge shall have power
and jurisdiction throughout said county to cause to come
before him persons who are charged with committing any
criminal offense and to commit them to jail, or to bind them
over, as the case may require. Said judge shall further have
all the jurisdiction, authority, powers and rights given by
law to justices of the peace, together with the power and
right, in his discretion, to charge the jury, upon written
charges; and said judge shall be subject to the same pro
hibitions and penalties as justices of the peace. No justice
of the peace within the town of Bayfield shall exercise any
jurisdiction in any criminal cases, but all such jurisdiction
is vested in said court and the judge thereof."

There is no provision in said chapter taking away from
court commissioners the right to hold preliminary exami
nations. In the absence pf such provision, a court commis
sioner clearly has the right to make such examination.
In an opinion rendered by this department under date of

February 20, 1908, (see Opinions of Attorney General for
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1908, p. 307), il was held that court commissioners have the
right to cause the arrest of an offender, to hold a prelimi
nary examination, and to bind the offender over to the
circuit court. A recommendation was made in such opinion
that, in case of violation of the laws relating to the sale of
intoxicating liquors and the violation of laws relating to
fish and game, it would be advisable for the prosecuting
officer to hold such examination before court cornmission-

ers instead of before justices of the peace, to avoid squabbles
in justice courts, where such courts have no authority to in
struct a jury as to the law. The following authorities were
relied upon in said opinion: Faust u. State, 45 Wis. 273;
State V. Grunke, 88 Wis. 159.

Since said opinion was rendered, the case of Wieden v.
State, 141 Wis. 585, decided by our supreme court, involved
the same question. On page 587, Judge Marshall, speaking
for the court, used the following pertinent language:

"Jurisdiction to hear all matters, civil and criminal,
within this state is conferred on circuit courts by the con
stitution, and could not be taken away as to any such matter
except by some unmistakable legislative language to that
effect. Jurisdiction as to a particular class of offenses, in the
sense of want of judicial power, could not be taken away by
merely conferring authority on some other tribunal to hear,
try, and determine actions to punish for such offenses. So
the mere fact that offenses of the character of the one
involved here were created, and authority given to administer
the law by prosecutions in justice's court, does not militate
against the circuit courts exercising their constitutional
jurisdiction in such cases, and, incident thereto, examining
magistrates, such as court commissioners, holding prelimi
nary examinations as in other criminal cases."

In that case the prosecution was brought under sec. 1564,
prohibiting any tavern keeper or other person to sell, give
away or barter any intoxicating liquors on the first day of
the week; also on a charge of having violated sec. 4595,
Stats., prohibiting any person from keeping open a shop on
the first day of the week. These statutes contain offenses of
which a justice of the peace has jurisdiction.
You, therefore, are advised that the court commissioner

of your county has jurisdiction to hold a preliminary ex
amination and bind over to the circuit court in all cases
where a criminal offense has been committed in your county.
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including those of which a justice of the peace or your mu
nicipal court has jurisdiction.

Bridges and Highways—Counties—Public Officers—Civil
Service—County board must elect highway commissioner
from list certified by state highway commission.

Failure or refusal to do so will forfeit the right of the
county to state aid.

June 18, 1915.

C. H. WiEGAND,
District Attorney,

Eagle River, Wisconsin.
I have your letter of the 12th inst. in which you call

attention to and quote sec. 1317m-6, subsec. 2, Stats., re
lating to the election of county highway commissioners,
and I quote the statement of facts and questions as stated
in your letter:
"The highway commission has held an exarnination to Till

a vacancy in the office of highway commissioner of Vilas
county, which vacancy occurred on June 1st, last. Three
men were certified to the board and at its meeting on the 7th
day of May the board refused to elect from the certified list
and asked the highway commission to hold a re-examination,
the legal question involved having then been submitted to
your department by. the highway commission. Upon your
ruling that the highway commission could not grant a
re-examination on the statement of facts submitted, the
board held another meeting on June, 11th to consider the
election of a highway commissioner. The matter of electing
said commissioner, was taken up and I believe, without
exception, every man on the board was in favor of electing
the present highway commissioner who did not take the
examination, and individual members stated that if there
was any way by which Mr. Jackson might, through another
examination or otherwise, become eligible for the position
they did not want to elect from the list certified, and did not
care to elect from said list unless under the law forced to do
so. They adjourned the meeting to the call of the clerk
without having taken any action on the election of a highway
commissioner than above set forth.
"I gave the board my opinion that.under the law and your

opinion above referred to the board must elect from the list
of eligibles, that the civil service provisions of the statutes
govern in the matter and that they had no alternative.
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"I submit the following questions arising out of this matter,
your answers to which may solve the problems before the
board.
"1. Is the county board not forced to elect from the two

high men- on the certified list?
"2. In case the man elected refuses to accept are the two

men then high on the list not eligible and is not the board
forced to elect from them?

"3. Do not civil service provisions govern in the election
of the commissioner?
"4. Is not the present highway commissioner an officer

de facto and entitled to hold office and perform the duties
thereof until his successor is elected and has qualified?
"5. In case the county board refuses to elect from the

certified list what will be the result?
"6. Assuming that civil service rules govern, in case a

man on the certified list and eligible is objected to and the
objection is sustained by the highway commission, may not
his name be dropped from the list and no longer considered?"

Sec. 13177n-6, subsec. 2, reads as follows:

"Candidates for the office of county highway commissioner
shall be examined at the county seat by the state highway
commission to determine their relative fitness for the posi
tion. Said commission shall notify the county clerk of the
relative standing of the various candidates in their ability to
conduct the work, and the county board shall elect as county
highway commissioner one of the first two men on the list so
certified as eligible, striking out the names of those who re
fuse to qualify when elected."

The first sentence of subsec. 3 (a) of the same section
reads as follows:

"Upon his first election, the county highway commissioner
shall serve until the first Monday in January of the second
year succeeding the year, of his election."

The first sentence of subsec. 3 (b) reads as follows:

"If a county highway commissioner shall be re-elected,
he shall serve until removed by a majority vote of all mem
bers of the county board with the consent of the state
highway commission or by a two-thirds vote of all members
of the county board."

As. noted in your letter, subsec. 2, above quoted, has re
ceived. the following construction in a letter to the Wiscon
sin highway commission dated May 26th, last:*

♦ PafiCB 446, 447 of this volume.
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"The language here used is very plain and seems to leave
little room for construction. The highway commission
having certified the names of two eligibles for the position
of county highway commissioner, it is the duty of the county
board to proceed to elect one of them to said position. If a
county board, without a vote on the candidates certified, can
by resolution call upon the state highway commission for
another list, it could repeat such demands without limit.
This would be contrary to the intent and spirit of the civil
service provisions contained in the highway law and would
open the way for nullifying such provisions."

This opinion was given in reply to a letter from the Wis
consin highway commission to the effect that it had held an
examination of candidates for the position of county high
way commissioner in a certain coimty and had certified to
the county board three of the men examined as eligible for
the position, with a certain standing and order; that the
county board did not proceed to the election of a county
highway commissioner, took no ballot, informal or otherwise,
to elect one Of the first two men on said list so certified,
but passed a resolution requesting the highway commission
to hold another examination and submit another list of

eligibles.

Answering your first question it is my opinion, under
subsec. 2 above quoted, that the county board must "elect as
county highway commissioner one of the first two men on
the list so certified as eligible, striking out the names of those
who refuse to qualify when elected."

In answer to your second question it is my opinion that
in case one of the' first two men on the list so certified re

fuses to qualify when elected then it is the duty of the board
to choose one of the two men then highest on the list so
certified. Assuming, for illustration, that four men were
certified; that the board had elected number 2 on the list
and he had refused to qualify, then it would be the duty of
the board to choose between numbers 1 and 3 of said list.

In case the board should then elect number 3 and he should

refuse to qualify, then it would be the duty of the board to
select between numbers 1 and 4 oh the list.

In answer to your third question it is my opinion that the
civil service provisions do not govern in the election of the
commissioner. Ch. 44a, being the Civil Service Law of this
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state, relates only to offices and positions in the service of
the state. The office under consideration is a county office
and is not under any civil service law except such provisions
as are contained in sees. ISlVni-l to 1317/77-24, inclusive.
In answer to your fourth question it is my opinion that

the present highway commissioner is an officer de facto.
While he is not a de jure officer, as under sec. 1317m-6, Stats.
1911, it is not provided that he shall hold office until his suc
cessor is elected and qualified, yet his acts, so long as he re
tains possession of the office claiming to be such officer, will
be in all respects valid. However, in order to give effect to
the civil service provisions contained in the Wisconsin high
way law it must be held that he is not now entitled to hold
the office and is not a de jure officer. It is the duty of the
county board to elect his successor and its failure so to do
will forfeit the right of the county to receive state aid as
hereinbefore indicated.

In answer to your fifth question it is my opinion that, in
case your county board refuses to elect from the certified
list submitted to said board, your county is not entitled to
participate in the benefits of the state aid for highways.
See sec. 1317/n-6, subsec. 1.
As to your sixth question,—having held in my answer to

the third question that the rules of the state civil service
commission do not apply, it is unnecessary to answer a
hypothetical question.

Fisheries—Fish Commission—Contracts—Commissioners

of fisheries have power to contract for drainage ditch to
fish hatchery.

June 21, 1915.

Hon. Jabe Alford, President,
Commissioners of Fisheries,

From your communication of the 17th ihst., and that of
James Nevin, superintendent of fisheries, under date of
March 29, 1915, it appears that during the summer of 1912,
the commissioners of a certain drainage district comprehend
ing territory in which is included the state fish hatchery
near Madison, in Dane county, were undecided as to whether
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they should extend a certain drainage ditch up to the state
fish hatchery land in such drainage district, it being under
stood that land owned by the state could not be subjected
to a special assessment for benefits under the drainage law;
that it was therefore agreed between, such drainage com
missioners and the commissioners of fisheries that the drain

age commissioners should extend the ditch to the state fish
hatchery property; and that the commissioners of fisheries
would pay therefor the sum of $516.15; that the work has
been completed to the satisfaction of the commissioners of
fisheries; and you ask whether you have authority, under the
statutes, to pay the amount agreed upon for the extension
of the ditch to the property under your control.

While it may be conceded that no authority exists for the
levying of a special assessment upon the property of the state
for drainage purposes, it does not mean that the commis
sioners of fisheries may not lawfully contract for an improve
ment such as this, that will result in a commensurate benefit
to the state property. It is apparent from your statement
that it was recognized that no lien could be created on the
state property for this purpose, hence the result of the agree
ment between the commissioners of fisheries and the drainage
commissioners. The only question is, whether the commis
sioners of fisheries had authority to enter into the contract.

Under subd. (3), sec. 1497, Stats. 1913, the commissioners
of fisheries are charged with

"The government and control, supply and repair of the
state hatcheries, the grounds used therefor, whether owned
or leased, the buildings, ponds, apparatus and all other
property belonging to or held by the state for the propaga
tion of fish."

The above provision, it seems to me, abundantly author
izes the contract referred to, andjit is plainly the duty of your
commission to pay the contract price agreed upon.
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Bridges and Highways—Interurban Railways—Towns—
Towns may. require interurban railways to shift their tracks
built on the highway.

June 21, 1915.
Wisconsin Highway Commission.

Your request for official opinion of the 17th inst., is as
follows:

"A concrete highway is being constructed between the
cities of Manitowoc. and Two Rivers, Manitowoc county,
under the provisions of the state aid for highways law.
"At a certain point on this highway, the Manitowoc

& Northern Traction Company some years ago placed a
single track electric railway, presumably in accordance with
the terms of the franchise received from the town board of
the town of Manitowoc, a copy of which is herewith attached.
"At this certain point, when the railway was built, the

track was placed on the side of the highway opposite from
the lake. In course of time, due to the erosion of the lake
shore, the part of the highway used for vehicular traffic was
almost entirely washed away. In fact, the land was washed
almost up to the lakeside end of the ties of the electric rail
way company. The town board thereupon secured an ease
ment from the abutting property on the other side of the
electric railway company's tracks, and the public has since
traveled the narrow highway so secured on the side of the
tracks away from the lake. When the time arrived for per
manently improving this highway, the easement secured was
not sufficiently wide to enable the county to place the new
highway within its limits, and therefore additional land was
purchased outright for a length of about 800 feet, and to a
width of 40 feet from the end of the traction company's ties.
"At this stage, inasmuch as the proposed highway crossed

the interurban tracks at grade twice within a distance of a
few hundred feet, the Wisconsin highway commission took
up negotiations with the interurban line with an idea of
avoiding these two grade crossings. During these negotia
tions, certain questions have arisen, calling for legal advice
from your department. The first of these questions is as
follows:
"(1) Has the Manitowoc & Northern Traction Company,

under its franchise, the right to move its tracks from their
present position within the limits of the former highway
onto the new right of way purchased by the county? Put in
other terms, does the franchise of the company give it the
right to use the highway within the limits of the highway in
existence at the time the franchise was granted, or can they
move their tracks (within the limitations of the franchise)
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and take up a portion of the additional right of way pur
chased by the county, which new right of way is continuous
with the old limits of the right of way?
"(2) The second question is, has the public (in this

case the county), acting within the powers conferred by law
upon it to properly construct this highway, the right to order
the Manitowoc & Northern Traction Company to remove
its tracks from their present position to a location within
the limits of the old highway, which would better secure the
safety of public travel on the highway? In other words, can
the county, §tate or town, with or without due compensation
to the electric railway company, move or cause to be moved,
its tracks from their present position on the highway to
another position on such highway, in case such move would
materially better conditions as to the safety and convenience
of public travel on this road?
"If this inquiry does not make the matter entirely clear,

we will be glad to give a further explanation upon your
request. Inasmuch as further construction under a contract
is being held up on this road, early consideration of these
questions will be much appreciated."

The consent of the town board granting the local franchise
to the railway company in the town of Manitowoc, Manito
woc county, merely provides:

"The board of supervisors of the town of Manitowoc,
Manitowoc county, hereby consents in writing that the
Manitowoc & Northern Traction Company, its successors
and assigns, a corporation organized under the general laws
of Wisconsin, may build, operate and maintain, with all
necessary poles, wires, side track and appurtenances, a rail
way for the carriage of passengers and freight along and
across those certain highways described as follows, to-wit:"

Then follows a description of the right of way, which is
not more particular as to the location of the railway where
the same is authorized to be upon highways than merely
that the same shall be "in" the road or highway. The fran
chise, in other words, does not designate in any instance
whether the railway shall be built in the center or on either
side of the highway.
This local franchise or consent is granted under sec. 1863,

Stats. {Manitowoc v. Manitowoc & Nthn. Tr. Co., 145 Wis.
13), which provides in part:

"Corporations may be formed and governed in like rnanner
as is provided m section 1862 for the purpose of building,
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maintaining and using railways with rails of wood or iron
in any city, village or town or to extend from any point in
one city, village or town, to, into or through any other city,
village or town * * * ; and for that purpose, with the
consent of the common council of any city, the board of
trustees of any village and the written consent of a majority
of the supervisors of any town, in, into, or through which
such railway or tramway may extend, may lay and operate
their railways or tramways upon, across and along any high
way, but not so as to obstruct the common public travel
thereon."

For further provision with respect to the government of
interurban railways, reference is made to sec. 1862, Stats.,
relating to street railways. This section provides in part:

"Every such road shall be constructed upon the most
approved plan and be subject to such reasonable rules and
regulations * * * as the proper municipal authorities
may by ordinance, from time to time prescribe."

These statutes contain an express delegation to the mu
nicipalities of the power of police regulation of interurban
railways operating within their respective limits. While,
under sec. 1863, cities and villages are required to act by
ordinance in such matters and are empowered to impose
license fees, which towns are not, I am satisfied that towns
have the same authority otherwise as is granted to cities
and villages.

Moreover, under sec. 1223, Stats., towns are especially
charged with the care, supervision and regulation of high
ways within their limits and to that end the board of super
visors of each town is empowered and it is its duty, among
other things, to lay out and establish highways, "to widen
or alter such roads when they shall deem necessary for the
public convenience" and "to establish rules and regulations
to provide for the safety of travel along any public highway."
These provisions are an express delegation of public power
of regulation with respect to highways, in the interest of
public safety and convenience, to town boards.
The action of the town and county related in your state

ment of the case amounts to no more than a widening of the
original highway, which the town is expressly authorized to
make under sec. 1223, and the county board is also author
ized to make under sec. 1300, Stats.

A.G.-35
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The situation presented by your inquiry is one in which, I
take it from your statement of the facts, the public con
venience and safety require the alteration and realignment
of the tracks of the railway' company in order to eliminate
unnecessary grade crossings. The alteration required con
sists merely of a shifting of the tracks from one side to the
other side of the highway as so widened, a distance of some
forty feet and for a length of some eight hundred fcetoftrack.

This is not an alteration within the purview of the grade
crossing act, sees. 1797-12, el seq.. Stats., within the juris
diction of the railroad commission to enforce; nor is it rail
road construction or change of route such that a certificate
of public convenience and necessity would have to be ob
tained by the railway company from the railroad commis
sion under sees. 1797-39, el seq. Sec sec. 1797-58. Neither
is it a change or relocation of the road or route as laid out in
the franchise or local consent granted to the company by
the town board of the town of Manitowoc, above referred to.

While there are some authorities holding that where a
railway company is authorized to lay its tracks in a highway
and it has acted on such authority and laid its tracks in a par
ticular place in the highway, it may not change the loca
tion of its tracks without consent of the public authorities,
I know of no case holding that it may not make such change
with such consent. The consent, therefore, of the town of
Manitowoc granted to the Manitowoc & Northern Trac
tion Company will clTectually remove any question of au
thority in the railway company to make such change in
this case.

The more serious question which you ask is whether the
town or county may require the railway company to make
the suggested alteration in its tracks. Neither sec. 1300,
Stats., nor the state highway commission law, sees. 1317/n-l,
el seq., in my opinion divest the town board of the local power
of police regulation conferred upon it under sees. 1223 or 1862
and 1863, Stats. The town is, therefore, the proper unit of
government to exercise such power.

I find no decision of the supreme court of this state ex
pressly in point upon this queslion, i. e., the power of local
governmental authorities to require a railroad or street or
interurban railway to relocate or reconstruct its tracks
when that may be reasonably necessary to secure the pub-
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lie safety and convenience in the use of highways for
public travel thereon.
In the case of Eastern Wis. R. & L. Co. v. Hackett, 135

Wis. 464, it was conceded and assumed by the court that
such authority was within the police power delegated to
municipalities in this state, but held that the exercise thereof
in that case was unreasonable.

In other jurisdictions where th6 precise question has been
passed upon, it has, however, been held and may be taken,
I believe, to be fairly established by the weight of authority
that the local power of police regulation possessed by any
unit of government, having the duty and authority to con
trol and regulate streets and highways to secure the public
safety and convenience in the use thereof, includes the power
to require such structural changes in the tracks of railroad
companies and the like whenever the same is reasonably
necessary and made in the interests of public safety and con
venience, and that the corporation accepts and holds the
right or privilege to use a public street or highway for its
corporate purposes subject to the exercise of this power
and subject to the duty of obedience thereto without com
pensation for the expense entailed thereby. Macon, etc.
R. Co. V. Macon, 112 Ga. 782, 38 S. E. 60; Snouffer v. Cedar
Rapids & M. C. R. Co., 118 la. 287, 92 N. W. 79; People,
ex ret. City of Geneva v. Geneva, etc. T. Co., 112 N. Y. App.
Div. 581; Baltimore v. Baltimore Trust, etc. Co., 166 U. S..
673; New Orleans Gas L. Co. v. Drainage Comm., 197 U. S.
453; Houston <k T. C. R. Co. v. City of Dallas, 98 Tex. 396,
84 S. W. 648, 70 L. R. A. 850, and note; West Phila. etc.
R. Co. V. Philadelphia, 10 Phila. Rep. 70; West Chicago St.
R. Co. V. People, 214 111. 9, 73 N. E. 393; All. & B. R. Co.
V. City of Cordele, 125 Ga. 373, 54 S. E. 155; Reading v.
United Tr. Co., 202 Pa. St. 571, 52 Atl. 106; North Chicago
City R. Co. V. Town of Lake View, 105 111. 183.
While it does not appear that our supreme court has

passed on this precise question, there is no apparent reason
to doubt that this court would hold that the power of police
regulation as delegated to towns, cities and villages in this
state is clearly as broad as above stated. Such power and
authority would seem to be well within the principle of
decisions of our court dealing with the powers of municipali-
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ties to regulate the use of highways by street railway com
panies and the duties of street railway companies with
respect thereto. Madison v. Southern Wis. Ry. Co., 156
Wis. 352; Ashland Si. R. Co. v. Ashland, 78 Wis. 271; East.
Wis. R. <Sc L. Co. V. Hackett, 135 Wis. 464; Fitts v. Cream
City R. Co., 59 Wis. 323; Gerrard v. La Crosse City R. Co.,
113 Wis. 258.

Upon the foregoing, I am of the opinion that it is com
petent for the supervisors of the town of Manitowoc, by
appropriate official action, to authorize, order and require
the Manitowoc & Northern Traction Company to make the
suggested change, relocation and realignment of its track
under the circumstances stated in your inquiry, and that
such action would be sustained as a reasonable exercise of

the police power of regulation conferred upon the town.

Intoxicating Liquors—License—Village newly incorpor
ated out of town within ratio limit may issue but one license
to each 250 population.
Method of determining number of licenses that may be

issued in town out of which village is incorporated.

June 22, 1915.
K. J. Urquhart,

District Attorney,
Medford, Wisconsin.

I have your communication of June 19th, in which you
state that the town of Roosevelt, in your county, had 572
inhabitants in the 1910 census, that three liquor licenses
have been granted in said town, that the village of Lublin
has now been organized out of territory from said town of
Roosevelt, that the population of said village is between
250 and 300, that all of the above named three saloons were
located in the territory which constitutes the village of
Lublin, that it is not known, according to the 1910 census,
what was the actual population of the territory now com
prising the village of Lublin. You also state that either one
or two of the above named saloons was not in existence on

the 30th day of June, 1907. You inquire how many licenses
can be granted now by the town board of the town of Roose
velt and how many licenses can be granted by the village
board of the village of Lublin.
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*

In an official opinion given by me under date of January
21, 1913, it was held that where a village is incorporated
from territory which was part of a town, no preference need
be given, in granting licenses, to locations previously licensed,
as the village has the same rights as the town. (See Vol.
1, Opinions, Bancroft-Owen, p. 353.)
Under this ruling the village of Lublin need not give

preference in granting licenses for the reason that the
town out of which the territory was taken for said village
did not exceed the ratio under the Baker Law and no pref
erence for places was given in said town. It follows, then,
that in both the village of Lublin and in the town of Roose
velt as many licenses may be granted as the ratio in the
Baker law permits, i. e., one for every 250 inhabitants or a
fraction thereof.

The difficulty in the present case is to ascertain the
population of the village and the town on which to base the
number of licenses. Sec. 1565d, the so-called Baker Law,
provides that such population is to be determined by the
last preceding state or national census. It cannot be ascer
tained from the last census what the population was in the
territory now comprising the village of Lublin nor the
territory now comprising the town of Roosevelt. It will
therefore be impossible to comply strictly with said pro
vision of the Baker Law. A substantial compliance with
said law, however, is necessary.
The census taken at the time the village was incorporated

is the only definite number of inhabitants upon which
the licenses may be based. We are, therefore, compelled
to accept this number from which to determine the number
of licenses that may be issued in the village.
In order to determine the inhabitants of the town, it

will be necessary to subtract the number of inhabitants now
in the village, as shown by said census taken when the village
was incorporated, from the number of inhabitants of the
town according to the last census. The difference will
be the present population of the town of Roosevelt, and
this figure should serve as the basis to determine the number
of licenses to be issued in said town.

As you do not give in your letter the exact population
of the village of Lublin as shown by the census taken at its



550 Opinions of the Attornfa'-Genefal

incorporuLion, it will be impossible for me to give you a
definite answer to the ciucstions submitted, but you can
easily determine the number of licenses that may be granted
in the town and village by following the method of compu
tation above outlined, which, I believe, will be a substantial

compliance wilh the Baker Law.

Constitutional Law—State Property—Smoke Regulation—
State has power to protect its capitol building by prohibiting
the use of soft coal within a given area.

June 23, 1915.

Hon. Carl Hansen,

Member of Assembly.

I have your request for opinion as to whether bill No.
592 S is constitutional.

This bill provides that It shall be unlawful to burn bitu
minous coal for heating, power or any other purpose or
purposes within certain numbered blocks in the city of
Madison constituting a radius of about two blocks around
the capitol square "except in smoke preventing furnaces
of such cfTiciency that no smoke shall be visible emitting
from the Lop or outlet of the stack or chimney," and pro
viding a penalty of twenty-five dollars for each violation.

It is well settled in law that smoke of the character

ordinarily produced by burning bituminous coal in furnaces
not provided with smoke consuming devices is a nuisance,
within the police power of the state and of municipalities
to abate and prevent, and it is not necessary to cite the
numerous authorities sustaining, under the police power,
public regulations prohibiting such nuisances and penalizing
the same.

The state, moreover, has undoubted power to protect its
public buildings from the injurious effects of such a nuisance.
It is not an invasion of the property rights of persons owning
the properly adjoining that of the state to require them to so
use their property and property rights as not to injure that
of the state.

Of course a regulation of this kind must be reasonable
to be valid. I am not sullicicnlly advised as to the facts
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as to the effect of bituminous coal smoke or the distance
to which injury to property and the like may extend from
the place where Such fuel is burned. I am, therefore,
not able to say whether the limits placed in this bill defin
ing the area in which the burning of soft coal is prohibited
are reasonable limits under all the circumstances. That
question, however, is one within the principles of the decision
of the supreme court of the United States in the case of
Welch V. Swasey, 214 S. 91, in which it is held that the
judgment of the legislature in matters of this character will
be sustained unless plainly arbitrary and unreasonable.

Assuming, therefore, that the provisions of the bill under
the circumstances to which it is intended to apply, if en
acted, are not unreasonable, I am of the opinion that the
measure is one clearly within the constitutional power of
the legislature to enact.

Criminal Law—Banks and Banking—Checks—Drawing
post dated, check on bank with no funds under the facts
stated is a crime.

June 24, 1915.

Louis J. Fellenz,

District Attorney,
Fond du Lac, Wis.

In your letter of June 22d you submit the following:
"Shortly before June 5th, one Olson, by telephone, opened

an account with a wholesale grocer in this city and promised
at that time that he would remit by check upon receipt of
the goods. On June 5th, having failed to live up to his prom
ise, he came to these parties personally and stated that if
they would give him more goods at that time he would give
them a check to cover the full amount due. Having received
the goods, he gave them a check which he told them was no
good at that time but would be good on the 9th day of June.
"The check was accepted and presented to that bank for

payment on the day it was made payable, and also left there
for five days thereafter. Olson never had an account at this
bank and never, during the time the check was presented for
payment, had any funds there which could be applied to the
payment of this check. ^
"Is this an offense under sec. 4423 or sec. 4438a?
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Sec. 4423 covers the olTense of obtaining money under
false pretenses. I do not believe from your statement of
facts that an olTense has been committed under this statute,
for the reason that courts have generally held that post
dated and post payable checks do not come within the "terms
of such statute, for the reason that false representations
or pretenses can not be predicated upon the non-performance
of a promise to do something in the future or on the happen
ing of a future event. It has generally been held that a
check post dated amounts to nothing more than the promise
of the drawee to have the money at the bank for the pay
ment of the check at a future date, and it is laid down as a
general rule that, in all cases where a post dated check is
given without any oral contract accompanying the same,
the presumption is that the drawee has insufficient funds
in the bank at the time of giving the check, but will have
enough at the time of presentation. 5 Cyc. 528.

Under the facts stated by you, the person in question
expressly stated and admitted that he had no funds in the
bank at the time the check was issued, but that he would
have funds there on the 9th day of June. This.was simply
a promise and no representation of a fact. On this proposi
tion see Brown v. State, 166 Ind. 85, and the note to that
case in 8 Am. & Eng. Ann. Gas. 1069.
The question which now presents itself is, whether an

offense has been committed under sec. 4438a, which provides
as follows:

"Any person who shall make, sign, utter and deliver an
instrument in writing commonly known as a bank check,
with intent to defraud, without having money on deposit
where such check is made payable, shall, if such check is
presented and remains unpaid for five days after it becomes
payable and payment thereof is refused because the maker
has no funds on deposit with which to pay such check, be
punished by fine of not more than one hundred dollars or
by imprisonment in the county jail not more than one year."

That the law makers had in mind a post dated check as
well as others is evident, it seems to me, from the fact that
they provided that the check must remain unpaid "for
five days after it becomes payable". A post dated check be
comes payable after its date and these words are apparently
used designedly for the purpose of covering post dated checks.
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It is true that it is necessary for you to prove in each
case that the acts of the defendant were done "with intent
to defraud", and it may be harder to show the intent to
defraud in the case of a post dated check than where a check
is payable as soon as issued, for it must always be borne
in mind that the presumption of innocence follows the
defendant throughout the trial, and unless the surrounding
circumstances and facts are such that they show he intended
to defraud, he cannot be convicted. While this is true,
nevertheless I believe that a person who gives a post dated
check on a bank in which he has no account whatever and
who is so circumstanced that he cannot be forced to pay by
ordinary executions, for the reason that he has no property
that can be reached, commits an offense under this statute
if his check is not paid within five days after it becomes
payable.
Our court has not construed this statute and there are

few statutes in other states expressed in the same words. I
have not been able to find a decision of the courts upon the
exact question presented by you, and until the courts have
passed upon it there will be more or less doubt as to whether
the construction here contended for is the correct one. Until

the courts have passed upon said statute, I believe it should
be construed as including post dated checks.

Public Officers—Education—School District—^Treasurer of
school district required to file bond to qualify. If he does
not file bond until after required time, he will be de facto
officer at least.

June 24, 1915.
Albert W. Gradv,

District Attorney,
Port Washington, Wis.

In your communication of the 22d inst. you state that a
school district in your county duly held its election on the
first Monday in June, 1915; that said school district is not
located in any incorporated village or city, but is located
in two towns and has adopted the common school system;
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that al said mecUiig a treasurer was duly elcclcd, and was
present at the meeting; that said newly elected treasurer
did not file a bond within ten days as is reciuired by sec.
443, Stats., nor did he serve a notice within ten days that
he would not accept the oflice as is required under sec.
431, Stats. You inquire whether under the provisions
of these two statutes a vacancy has occurred in the office of
the treasurer; and whether it makes any dilTerence that said
treasurer notified the clerk before the lime was up—a few
days after the election—that he was ready to file his bond,
and was told that they (meaning the clerk and the director)
were ready at any time the treasurer was ready, and that
later, but after the expiration of ten days, the treasurer
offered to file his bond.

Sec. 431, Stats., relating to the election of all the officers
of a school district, viz., the director, treasurer and clerk,
contains the following provision:

"Unless each person elected and notified shall within ten
days aRer his election file with the clerk his refusal in writing
to accept the office, he shall be deemed to have accepted the
same."

Sec. 443, Stats., provides that the treasurer shall file a
bond within ten days of his election, to be approved by the
director and clerk, and when such bond is not approved,
because insufTicienl, an additional bond shall be required,
which shall be filed within ten days. It then provides that
"the neglect or refusal to file such bond in either case shall
vacate the office." This section also contains the provision
that the treasurer shall hold his office until his successor

shall be elected or appointed and qualified as provided in
said section, and that neither the director, clerk nor teacher
shall hold the office of treasurer in his own district.

The above provisions of sec. 431 were originally enacted
in sec. 31, ch. 155, Laws of 18(i3, and the above quoted
provisions of sec. 443 were originally enacted in sees. 35 and
36, ch. 155, Laws of 1863. The said provisions of both-
sections must therefore be construed together so as to give
an cITective meaning to each. The provisions of said sec.
443 apply only to one of the district officers, viz., the treas
urer. It is therefore more specific and special than the
provisions of sec. 431, and I am constrained to hold that the
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provisions of sec. 443 are therefore controlling under the
facts stated by you, and that the elected treasurer, not
having filed his bond within ten days, has vacated the office.
But although this is true, it is also true that if the treasurer

files his bond at the present time and assumes the duties
of the office he will be a de facto officer and his powers and
duties are practically the same as a de jure officer; and it is
not absolutely certain but that, after such bond is filed and
he has assumed to discharge the duties of the office, the court
might hold that he is not only a de facto officer but also a
de jure officer. On this point see Board of School Directors
V. Kuhnke, 155 Wis. 343; State ex ret. Wheeler v. Nobles,
109 Wis. 202; and Supervisors v. Kaime, 39 Wis. 468.

It has been held by this department that a disbarment
of a district attorney ipso facto vacates his office as district
attorney. It has also been held that a district attorney who
found, after he was elected and had duly qualified, that he
had never been legally admitted to practice in the courts of
this state, could, nevertheless, hold his office if he was there
after duly admitted to practice before such vacancy was
declared.,

I have called attention to these opinions and decisions
to show that no complications need arise in the case presented
by you if the treasurer now files his bond and assumes the
duties of his office. I believe his statements to the clerk

will have no great bearing on the legal phase of the question,
in view of the fact that he did not file his bond within the

ten days.

Education—Industrial Commission—Industrial Board of
Education—Ch. 133, Laws of 1915, does not give industrial
commission power to prescribe or dictate course of study
in industrial schools.

June 24, 1915.

Industrial Commission of Wisconsin.

In your communication of the 23d inst. you call my
attention to subsec. 10, sec. 2, ch. 133, Laws of 1915, which
provides as follows:
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"It shall be the duty of all school officers and public school
teachers to cooperate with the industrial commission of Wis
consin and employers of apprentices to furnish, in a public
school or any school supported in whole or in part by public
moneys, such instruction as may be required to be given
apprentices."

. You further state that officials of the state board of

industrial education, being apprehensive that the provision
of law above quoted invades the authority of state and
local boards of industrial education and subordinates the

prerogatives now conferred upon them in the matter of fixing
courses of study to be taught in the industrial schools to
the will and dictation of the industrial commission, have
caused to be introduced into the legislature Bill No. .588 S,
amending said subsec. 10, sec. 2, ch. 133, Laws of 1915, to
read:

"It shall be the duty of all school officers and pub
lic school teachers te cooperate with the Induotrial
CommiDoion el Wisconsin ead- employeps el appren
tices to furnish, in a public school or any school sup
ported in whole or in part by public school moneys, such
instruction as may be required provided by the local
school authorities and approved by the state superinten
dent of public instruction to be given apprentices. It
shall be the duty of the state superintendent to deter
mine if such instruction is given in an efficient and
effective manner.*'

You also state that those .seeking to amend the new law
take the stand that the aforesaid subsec. 10 actually will
give the industrial commission the right to exercise author
ity over the schools.

I may state that I have heretofore canvassed ch. 133,
Laws of 1915, informally with certain persons connected
with the industrial schools of the state and at the termina

tion of the interview I was persuaded that the misappre
hension entertained by the gentlemen in question as to the
effect of ch. 133, so far as it was thought to confer power
upon the industrial commission to interfere in any manner
with the control, management or direction of industrial

'schools, had been effectually dispelled. The introduction
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of Bill 588 S, however, would seem to indicate not only
that they refuse to be satisfied with my construction of ch.
133, but that they do not welcome any suggestion from
the legislature of a co-operation between the industrial
commission and themselves as to the character of instruction

that shall be given apprentices in such schools.
It seems to be the dominant purpose of ch. 133 to confer

power upon the industrial commission to protect the rights
of apprentices by vesting in the commission power to re
quire certain provisions to be included in the indenture of
apprenticeship. The law makes the apprentices, in a sense,
wards of the industrial commission. Subsec. 10 simply
makes it the duty "of school officers and public school
teachers to co-operate with the industrial commission of
Wisconsin and employers of apprentices to furnish in a
public school or any school supported in whole or in part by
public moneys such instruction as may be required to be
given apprentices." This certainly does not confer upon
the industrial commission power to dictate what shall be
taught in any school. It seems to be the purpose of the
law to promote a cordial co-operation between the industrial
commission and the school officers to the end that such

instruction as may best suit the class of apprentices in the
community served by the industrial school shall be taught
therein. In case of a conflict, however, between the indus
trial commission and the school officers or teachers, the
latter must prevail, as it is provided in sec. 553p-3, among
other things, that

"The local boards of industrial education, with the co
operation of the state board of industrial education, shall
have general supervision of the instruction in the local
schools created under sections 553p-l to 553p-15, inclusive."

And by sec. 553p-5 it is provided that:

"The courses of study in these schools shall be approved
by the state superintendent of education and the state
board of industrial education, and shall include English,
citizenship, sanitation and hygiene and the use of safety
devices, and such other branches as the state superintendent
and the state board of industrial education shall approve."

The power of prescribing corrses of study firmly lodged
with the state superintendent, state and local boards of*



558 Opinions of the Attorney-General

induslrial education by the slalulory provisions above
quoted is in no manner disturbed or modified by the pro
visions of subsec. 10, ch. 133, Laws of 1915. Said subsec. 10
amounts to very little more than a mere legislative sug
gestion that in preparing the course of study for a given
school the suggestions of the industrial commission should
be accorded respectful consideration, and relieves the
industrial commission from any charge of impropriety in
assuming to press upon induslrial school authorities their
views with reference to the needs of apprentices in the
various communities of the state. The final decision of

that question, however, rests with the state superintendent
of education and the state board of industrial education,

and it would seem to me that there is no excuse for the

introduction or passage of Bill No. 588 S unless the indus
trial board of education resents even the legislative sug
gestion of the propriety of conference between the indus
trial commisson and themselves with reference to the wants,

in an educational way, of the apprentices under the guardian
ship, so to speak, of the industrial commission.

Constilutional Law—Public OJJicers—Couniij Judge—Office
of county judge is a legislative office and legislature may
prescribe that only lawyers shall hold the office.

June 25, 1915.

Hon. C. a. BuDLONfi,

Member of Assembhj.
With your communication of June 24th you enclose Bill

No. 451 A, which repeals that part of sec. 2441, Stats.,
relating to the qualifications of county judges, and you
inquire whether that part of sec. 2441 repealed by this bill
is in violation of sec. 3, art. XIII, AVis. Const. Said

constitutional provision is as follows:

"No member of congress, nor any person holding any office
of profit or trust under the United States (postmasters
excepted) or under any foreign power, no person convicted
of any infamous crime in any court within the United States,
and no person being a defaulter to the United States or to
this state, or to any county or town therein, or to any state
or territory within the United States, shall be eligible to
any office of trust, profit or honor in this state."
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That part of sec. 2441 here in question is as follows:

"No person shall be eligible to the office of county judge
who shall not, at the time of his election or appointment
thereto, be an attorney of a court of record; provided, that
the foregoing provision as to qualifications shall not apply
to any county having a population of less than twenty-five
thousand inhabitants according to the last official census
preceding such election and further that it shall not dis
qualify any person who held such office in this state on or
before the first day of July, 1907."

The question as to whether the legislature has power
to prescribe the qualifications of public officers in the state
of Wisconsin has been passed upon by our supreme court
a number of times. In an early case, that of Tesch v. Von
Baumbach, 12 Wis. 310, it was held that the legislature has
power to prescribe the qualifications of city, town or village
officers. Chief Justice Dixon, speaking for the court, said:
(p. 312)

"As to all such [constitutional] offices and public trusts,
to which the people, in the exercise of their paramount
authority, have impliedly declared who shall be eligible,
either by prescribing special circumstances which shall dis
qualify, or by reserving to themselves or to the appointing
authorities a certain freedom of choice, there are very obvious
reasons for holding that eligibility is in the nature of a con
stitutional right, and that the legislature possesses no power
of exclusion not given by the constitution; but it is manifest
that those reasons cannot be applied to a mere statutory
office which the legislature may create and abolish at will,
and concerning which the constitution contains no express
provisions."

In the case of State ex ret. Kelleher v. Fordyce, 115 Wis.
608, it was held that the legislature has power to prescribe
qualifications for the county superintendent of schools.
On page 614, the court declares:

"The right to hold office under our political system is not
a natural right, but exists only and by virtue of some law
expressly or impliedly creating and conferring it. * * *
It may be controlled by the constitution, but, when that
instrument does not prescribe the qualifications, it is the
province and the right of the legislature to declare upon what
terms and subject to what conditions the right shall be
conferred. * * * In offices created by the legislature,
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the right of the legislature to demand such additional quali
fications as the nature of the particular office may reasonably
require follows legitimately from the rule laid down in the
Von Baumbach Case."

In State ex ret. Williams v. Samuelson, 131 Wis. 499,
our court held that the requirement of the law creating the
office of county supervisor of assessment, that a candidate
to be eligible shall be an elector and householder of the
county for not less than four years, is reasonable and not
in violation of any constitutional provision.

In State ex ret. Gubbins v. Anson, 132 Wis. 461, the con
stitutionality of the law providing for the appointment of
jury commissioners was passed upon by our supreme court.
The law required that such officers must be citizens of the
United States, qualified electors of this state, possessed of
their natural faculties, and not infirm or decrepit, of good
character, approved integrity and sound judgment, able to
read and write the English language understandingly, and
freeholders of the county for which the jury list is to be made.
On page 476, the court said:

"Some of the arguments apparently go to the length of
contending that no qualifications whatever can be placed
upon the eligibility to public office, but that question has
been fully set at rest in this state by Fordyce v. State ex ret.
Kelleher, 115 Wis. 608, 92 N. W. 430, and State ex ret. Wil
liams V. Samuelson, 131 Wis. 499, 111 N. W. 712, where it
is unambiguously declared that qualifications reasonably
germane to the duties which an officer must perform may be
imposed as conditions of eligibility."

The same ruling is found in Vought v. State, 135 Wis. 6.
This case was appealed to the supreme court of the United
States and was dismissed by said court on the ground that
the question raised was without merit, (217 U. S. 590).

Instate ex rel.Buell v. Frear, 146 Wis. 291, our court passed
upon the constitutionality of the state Civil Service Law, and
the court cited the cases hereinbefore referred to and ap
proved them.
Under the above decisions of our court the legislature has

the power to prescribe qualifications for any office that may
be created and which they have the right to abolish. The
question which presents itself is, whether the judge of a
county court holds such an office.
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Sec. 14, art. VII, Wis. Const, provides as follows:

"There shall be chosen in each county, by the qualified
electors thereof, a judge of probate, who shall hold his oflice
for two years and until his successor shall be elected and
qualified, and whose jurisdiction, powers and duties shall be
prescribed by law. Provided, however, that the legislature
shall have power to abolish the office of judge of prol^ate in
any county, and to confer probate powers upon such inferior
courts as may be established in said county."

Under the proviso to this section, probate courts were
abolished by ch. 86, R. S. 1849, and the jurisdiction, powers
and duties of probate judges were conferred upon county
courts. The county court is, therefore, a court which was
not in existence at the time of the adoption of our con
stitution, and the office of judge of such court is an office
that was created by the legislature and not by the con
stitution.

In the case of Stale and DeGuenlher v. Douglas, 26 Wis.
428, our supreme court held that an office created by act of
the legislature may be abolished in like manner in the ab
sence of any special provision of the constitution forbidding
it. The office of county judge is, therefore, an office which
the legislature has created and which the legislature may
abolish and comes within the ruling of our supreme court,
that in such cases the legislature may prescribe qualifications
for the office.

I am, therefore, of the opinion that the provision of sec.
2441, prescribing the qualifications of a county judge, is not
violative of sec. 3, art. XIII, Wis. Const.

Forestry—State Property—State forester may buy auto
mobile truck for use on forest reserve.

June 28, 1915.

Hon. E. M. Griffith,

State Forester.

In your communication of the 25th inst. you state:

"In the work of the state forest reserves we need an auto
mobile truck, especially for the distribution of planting
material and also in moving fire fighting crews from one point



562 Opinions of the Attorney-General

to another. Subsec. 2, sec. 1494-42, provides that the state
forester 'be authorized to purchase all necessary field supplies,
equipment and instruments.' "

You ask to be advised whether, under the provisions of
the above law, you are authorized to purchase an automobile
truck.

Sec. 1494-42 provides that the state forester shall, among
other things, "be authorized to purchase all necessary field
supplies, equipment and instruments." The terms "field
supplies," "equipment," and "instruments" are very broad
and general, and, in my opinion, comprehend whatever may
be necessary to properly prosecute and carry on the work on
the forest reserve committed to tiie management of the state
forester. I have no doubt that if, in your opinion, an auto
mobile truck is necessary for the prosecution of your work
on the forest reserve you are authorized by the terms of this
statute to purchase the same.

Criminal Law—Letters "ss" arenotmatcrial part of venue.

June 28, 1915.

C. S. Roberts,
District Attorney,

Balsam Lake, Wis.

In your communication of the 26th inst. you advise that
in the case of Stale v. Whitt, now pending in your county, in
which you drew the complaint, you omitted the letters "ss"
in the venue, which the statutory form prescribes. You
inquire whether this is a material defect, rendering the com
plaint void.
In 1 Ency. of Pleading and Practice, page *313, n. 2, we

find the following:

" 'These letters [referring to the letters "ss" in an affidavit]
form no material part of the venue, and although it is cus
tomary and more lawyerlike to use them after staling the
venue, yet their use or omission, like the use or omission of
the letters "viz." or the words "to wit," for which the letters
"ss" are a substitute, is more a matter of form than of real
substance.' Smith u. Richardson, 1 UtahTer. 194. Approved
in McCord, etc.. Mercantile Co, v. Glenn, 6 Utah 139."
The complaint will be good even though the letters "ss"

are omitted in the venue.
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Criminal Law—Intoxicating Liquors—Procedure—Numer
ous misdemeanors may be joined in one information.

June 29, 1915.
E. E. Brindlev,

District Attorney,
Richland Center, Wis.

In your communication of the 24th insL. you submit the
following:

"In prosecuting violations of the excise law for selling
liquor without a license, would it be permissible to unite in
separate counts of the same information ofTenses that were
committed upon dilTerent dates?
"In the event that different ofTenses could be so joined,

would it be necessary for the prosecution to elect upon what
count they would prosecute before the evidence was all in
on all the counts?"

The prosecution, if brought either under sec. 1550 or sec.
1565c, Stats., would be for an offense which is made a mis

demeanor by the express terms of the statute. In the case of
misdemeanors a dilTerent rule of law applies to the joining
in one information of dilTerent offenses.

In sec. 4650, Stats., we find the following provision:

"Different offenses and different degrees of the same
offenses may be joined in one information in all cases where
the same might be joined by different counts in one indict
ment; and in all cases the defendant shall have the same
rights as to all proceedings therein as he would have if
prosecuted for the same offense upon indictment."

In 1 Bishop's New Criminal Procedure, (2d ed.), § 452,
the following rule is laid down:

"By the practice everywhere, distinct misdemeanors may
be joined in separate counts of one indictment, to be followed
by one trial for all, and by conviction for each, the same as
though all were charged in separate indictments; subject
to practical limitations from judicial discretion. Thus,—
*  * *

"In liquor selling, when made by statute a misdemeanor,
with a fine for each sale, several counts for distinct sales
may be combined in one indictment, and the accumulated
penalty imposed."
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The same rule is laid down by other authorities:

"Any number of counts either for the same or for dilTerenl
misdemeanors may be included in the same indictment."
Stephen's Criminal Procedure, art. 243.

'Tn prosecutions for misdemeanors several distinct offenses
of the same kind requiring punishments of like nature may
be joined in separate counts of the same pleading." 10 Ency.
of Pleading and Practice, 549.
"At common law several distinct olTenses may be joined

by dilTerenl counts in an indictment where they are mis
demeanors in grade, as where they are of the same nature
and require similar punishments or are parts of the same
act, and the state will not be compelled to elect, but may have
a judgment upon the counts supported by the evidence.
In such case the indictment will not be quashed or .a demurrer
sustained. This rule has been held applicable although differ
ent punishments attach to the olTenses." 22 Cyc. 401.

"In misdemeanors, the joinder of several offenses will not
vitiate the prosecution in any stage." Wharton's Criminal
Pleading and Practice (9th ed.) § 285.

In §910 the same author says:

"Next have we to consider whether, when there is a series
of counts, all good, on which there have been separate
verdicts, the court trying the case can impose a separate
sentence on each count. That this can be done we have
numerous authoritative rulings. Nor, when the olTenses
are distinct, is there any reason why, on convictions on each
count, such convictions should not, in all cases where the
counts are for a chain of cognate offenses, be treated as would
be convictions on separate indictments. To require each
distinct though cognate offense to be placed in a distinct
indictment is to oppress the defendant, by loading him with
unnecessary costs, and exposing him to the exhaustion of a
series of trials, which the prosecution would encounter with
unwaning strength, and with the benefit derived from a
knowledge of its own case, and that of the defendant.
Vexatiously splitting civil actions into a multitude of inde
pendent suits has been held an indictable olTense; and in
suits for penalties, when the suits are unduly multiplied,
rules for consolidation arc granted as a matter of course.
In criminal cases, from the peculiar degree of oppressivenss
which would result from a splitting of prosecutions, the
practice of uniting counts for cognate olTenses has always
been encouraged, not merely because in this way the labor of
the courts and the expenses of prosecution are greatly dimin-
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ished, but because Lhe interests of defendants are thereby
subserved. In New York, however, in 1875, it was ruled
by the Court of Appeal, that even where there are separate
verdicts of guilty on each of several cognate counts, the
defendant can only be sentenced on a single count. This,
however, can only be sustained in jurisdictions in which by
statute all imprisonments are to commence immediately
on sentence."

In the case of Slalc v. Gammer, 22 Wis. 441, a man was
charged with violating the excise law for selling liquor
without a license. The complaint contained four counts
charging sales on dilTerent days to different persons named;
while a fifth count charged a sale to persons unknown to
the complainant. On divers days, and times between August
1,1866, and the making of the complaint. The defendant was
convicted in the justice court and appealed to the circuit
court, where he was also convicted. The circuit court was
asked to compel the prosecution to elect upon which count
they would rely at the trial, which was denied. The supreme
court sustained the conviction, and Justice Cole, speaking
for the court, said:

"There was no error in the ruling of the court refusing to
quash the complaint for the reason that several distinct
offenses were charged therein. In the case of misdemeanors
which are only punishable by fine or imprisonment, the prose
cution is permitted to join and try several distinct offenses
in the same indictment. * * *
"Nor can the defendant prevail on the objection that the

court below should have compelled the prosecution to elect
upon which count they would rely, on the trial. This is a
matter resting very much in the discretion of the court,
even in the case of felonies. * * * xhe court will only
listen to the request to compel the prosecution to elect in
felonies, when they can see that the charges are actually
distinct, and may confound the prisoner, or distract the
attention of the jury, but will not listen to it in a case of
misdemeanor." (p. 442-3).

In the case of Boldt v. State, 72 Wis. 7, the same principle
was reaffirmed. On page 15 the court said:

"Where two or more misdemeanors of the same kind are
set forth in different counts in the information, there a
general verdict necessarily implies that the defendant is
found guilty of each offense, the same as though it were
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charged in a separate information. Mr. Bishop says:
'Two or more misdemeanors growing out of separate and
distinct transactions may, according to the doctrine which
appears to prevail everywhere, be joined in the same indict
ment when embraced in different counts.' * * * It is
obvious that in such a case the evidence is properly conllned
to acts of which the defendant has notice and should be
prepared to meet."

Our supreme court has never qualified or distinguished
the rule laid down in the above cases. The joining of
different olTenses in different counts in the same information

has often been before the court when felonies were in ques
tion, and, of course, in such cases a different ruling has been
adhered to, but in the case of misdemeanors there is no ob

jection to charging the defendant with a number of offenses
committed at different times. Especially is this clear
under the above authorities when the offenses charged are
of the same nature. A great many cases might be cited in
which this rule has been exemplified. I will mention only a
few.

In the case of Burrell v. Nebraska, 25 Neb. 581, the defend
ant was indicted for violating the statute regulating the
sale of intoxicating liquors. He was charged with fifteen
different violations for selling liquor without a license in
fifteen different counts; he was also charged in one count
with selling liquor on Sunday and in another count with
selling liquor to a minor. He pleaded not guilty, but at
the trial the jury brought in a verdict of guilty for all seven
teen counts of the indictment, and the court sentenced
the defendant to pay a fine of $1,525 and costs of the prose
cution. On page 584 the court said:

"It appears to be generally accepted law that, where an
indictment or information contains two or more counts for
offenses below the grade of felony, each charging a separate
and distinct offense of the same character, such as selling
Intoxicating liquors without license, each count charging a
sale at a different time or to a dilfcrent purchaser, and upon
the defendant being found guilty on two or more specified
counts, he may be sentenced and punished on each of such
counts upon which he is found guilty by the jury."

The conviction was sustained.

In "the case of State v. Skinner, 8 Pac. 420, the defendant
was charged with seven different counts for unlawfully
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selling intoxicating liquor in violation of the Kansas pro
hibitory law. The jury acquitted him on three of the
counts and convicted him on four counts. A motion was

made to set aside the verdict, which was overruled, and
the court sentenced the defendant to pay a fine of §100
on one count, S200 on another count, $200 on the third
count and on the fourth count to be committed to the

county jail for a period of thir.ty days. On page 425 the
court said:

"The court below committed no error in overruling the
several motions of defendants, made before the trials, re
quiring the state to elect as to what specific offenses it would
rely upon. This court has repeatedly decided that separate
public offenses, where they are all misdemeanors of a kindred
character and charged against the same person, may be
joined in separate counts in one information, to be followed
by one trial for all."

In the case of Eldredge v. Slale, 37 Ohio State, 191, the
defendant was convicted of two counts in the indictment

for selling liquor to a minor. The sentence of the court
was that upon the first count the defendant should be im
prisoned in the county jail for ten days; that on the second
count he should pay into the county treasury a fine of $50
and costs. This ruling was upheld by the appellate court.
On page 193 the court said:

"Regularly, where the indictment contains more than one
count, the verdict should respond specificaUy to each count,
and not generally to all; and where the verdict is guilty as
to more than one count, there should be judgment as to each,
the sentences to operate consecutively. To refuse a request
that the court direct the jury to make such separate finding,
would no doubt be error. * * * Indeed, doubt has been
expressed, 'whether, in any case, a general verdict of guilty
will authorize separate penalties to be infiicted upon separate
counts of the indictment.' ♦ * * B^it we are of opinion
that where, on such general verdict, the court has sentenced
as to each count, it will be presumed, in the absence of any
showing to the contrary, that several offenses were proved."

Under the above authorities I am constrained to answer

your first question in the affirmative, and your second
question in the negative.
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Education—County Board of Education—School District—
County board of education may alter boundaries of school
districts without petition.

June 29, 1915.
Mark Catlin,

District Attorney,
Applcton, Wisconsin.

In your communication of the 26Lh insl. you direct my
attention to sec. 702-10, relating to the powers and duties
of the county board of education. You state that in subd.
(3) said board is given "full power and authority to form,
organize, alter or consolidate school districts, and shall
be vested exclusively with all the power and authority now
exercised by town boards, village boards of trustees and
city councils, in the formation and organization of districts,
and in the consolidation and alteration of them."

You inquire whether the county board of education may
exercise this power without a petition from the districts
affected. This question must be answered in the afTirmative.
Town boards have the right, under sees. 412 and 418, Stats.,
to change the boundaries of districts without a petition on
their own initiative. The county board of education, by
the provisions of the statute quoted, is given the same power
and may exercise the same.

Public Utilities—Municipal Corporations—-Where a mu
nicipality severs a public utility and takes over only a part
thereof, consequential damages resulting to the part re
maining must be assessed.

June 30, 1915.
Hon. Edward F. Acklev,

State Senator.

I have your request for opinion of June 25th, as to whether
the rule of consequential damages is applicable in deter
mining just compensation to be paid to a utility by a
municipality upon the acquisition by the latter of a portion
of the utility property under the public utility law.
The public utility law, sec. 1797/n-79, Stats., expressly

empowers municipalities to acquire "the property of any
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public utility actually used and useful for the convenience
of the public." This statute has been taken as author
izing the acquisition by a municipality of such part only
of an existing utility property as will be of public use under
municipal operation. In nearly all cases of acquisition of
utilities by cities under this law, there have been items
of property such as non-operating property, and the like,
which have not been acquired, but excluded from the pur
chase.

As yet no case has reached the supreme court in which
the power of the municipality under this law to sever the
utility property and take a part only has been contested.
However, it is, I believe, fairly assumed among lawyers
and upon the decisions of the supreme court that this law
authorizes the municipality to take only that part of the
property useful for the public convenience in that kind of
utility service in which the municipality determines to.
engage. Green Bai) & Miss. C. Co. v. K. G. E. L. cfc P. Co.,
157 Wis. 412; Appleton Water Works Co. v. Railroad Com
mission, 154 Wis. 121; Oshkosh Water Works Co. v. Railroad
Commission, 152 N. W. 859.
Assuming then the power of the municipality to sever

and take a part of the property of a utility (as, for example,
where the utility owns property for both gas and electric
service and the municipality desires to take only that
which is useful for electric utility purposes), your question,
I take it, is whether the municipaltiy would have to pay
consequential damages, i. e., would have to pay, in addi
tion to the value of the property taken, compensation for
damages resulting from the taking to that which is not
taken.

The public utility law, sees. 1797m-80, 1797m-81, 1797m-
82, et seq., contemplates and provides that the municipality
shall pay "just compensation". It provides that the just
compensation shall, upon hearing and investigation, be
ascertained and fixed by the railroad commission with a
right of review in court. This has been taken to mean
and probably must be taken to mean just compensation
in the constitutional sense.

The principle that consequential damages form an ele
ment of the just compensation to be paid upon the taking
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of property for public use is so well settled by the numerous
decisions of the supreme court of this state as to have be
come fairly elementary. While a citation of authorities
would seem unnecessary, among the more recent cases
may be mentioned: Pierce v. C. & M. E. R. Co., 137 Wis.
550; JeJJeri} v. Osborne, 145 Wis. 351; Hamje v. La C. S,
E. R. Co., 148 Wis. 288. Many cases in which this principle
is announced are cited in Simmons Wisconsin Digest, under
the title of "Eminent Domain".

Intoxicalimj Liquors—Rights of wholesale and retail li
censes under ch. 249, Laws of 1915, stated.

June 30, 1915.

C. F. McDaniel,
District Attorney,

Darlington, Wisconsin.

In your communication of the 29th inst. you slate that
the city of Darlington has heretofore, pursuant to a vote
of the people under sec. 15486, raised the license fee to five
hundred dollars for a license for the sale of liquors to be
drank on the premises; that in the city of Darlington there
exist several beer cold storage buildings where beer is pur
chased by the proprietor in carload lots and resold to local
retail saloon keepers and to the consumer direct but in the
original packages such as case, keg, or barrel; that several
of the retail saloon keepers also sell in the original package
large quantities of spirituous liquor in the keg and barrel,
taking orders from retail saloon keepers in licensed places
as well as others. You inquire what kind of a license fee,
if any, under ch. 249, Laws of 1915, this class of dealers
must pay.

Heretofore the statutes of this state provided for but
one kind of liquor license. Ch. 249 changes the law and
provides for two kinds of licenses, one of which is denomi
nated a wholesale license and the other a retail license.

There is some uncertainly as to what kind of sales may be
made under each license. The law provides that:
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"A wholesale license shall permit its holder to sell, deal
or trafnc in such liquors as a manufacturer or dealer only,
no part of which said liquor shall be sold for consumption
upon the premises of the licensee. A retail license shall
permit its holder to sell, deal and traflic in any such liquors
to be consumed on or ofT the premises so licensed."

In sec. 3 it is provided that licenses may issue to sell
intoxicating liquors "at retail to be consumed on or off
the premises where sold and may in like manner grant
licenses to manufacturers and wholesalers located in their
respective towns, villages or cities to sell as wholesalers
and not to be consumed upon the premises where sold.
The provisions of section 1565d shall not include or apply to
manufacturers or wholesale dealers."

It is perfectly apparent that the legislature has provided
for two distinct kinds of liquor licenses, but it is by no
means clear what is intended to constitute the distinction

between the rights conferred by each kind of a license.
There is much in the law that would seem to justify the belief
that the character of the sale as to whether it was a sale at

wholesale or retail marks a distinction between the rights
conferred. Another view of the law seems to indicate that

the place where the liquor was sold to be consumed was
intended to mark the distinction. To say the least, the
law is ambiguous and is a proper subject for construction.

There is no greater help in the construction of statutes
than to determine the purpose of the legislature in passing
the. same, the evils to be remedied or situations to be affect
ed. It is a matter of general knowledge that prior to
the decision in Michels v. Stale, 115 Wis. 43, decided in

1902, it was not universally understood, at least, that
breweries were required to take out a license in order to
make sales of their product. In that case it was held that
a brewery could not sell its product to others than retail
dealers in the city where the brewery was located without
taking out a license. Following that decision many brew
eries of the state have taken out licenses, but not all of
them have done so. There are at the present time a num
ber of breweries in the state that have not heretofore taken

out licenses and cannot now do so because of the restrictions

of the Baker Law.
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The clause in sec. 3 of the act that "The provisions of
section 1565rf shall not include or apply to manufacturers
or wholesale dealers" plainly indicates that the legislature
intended to make it possible for breweries so situated to

be licensed. It does not appear to have been the legis
lative intent to interfere with or curtail the privileges
formerly enjoyed by the ordinary saloon keeper. It does
seem to have been the legislative intent to make it possible
for the places above referred to to be licensed. I do not

think it was the purpose of the statute to limit the business

of a manufacturer or other dealer under a wholesale license

other than to provide that liquor should not be sold under

such license to be consumed on the premises.
Manifestly the measure is not a temperance regulation.

It does not curtail, limit or affect the number of saloons.

It cannot be regarded as regulatory or restrictive. Ob
viously it was not the purpose of the legislature in passing
the same to impose additional burdens or hardships on the
business generally, nor on any particular class of persons
engaged therein. Everything indicates that it was the pur
pose of the legislature in passing the bill to extend privileges
rather than to impose burdens.
The question now is whether a person who is merely

a liquor dealer and who is not a manufacturer thereof and
who does not and has not in the past sold liquor to be con
sumed on the premises should take out both a wholesale
and a retail license. Was that the legislative purpose?
Probably the weight of authority is to the effect that

the sale and delivery of a case of beer to the house of a
consumer is a sale at retail, while the sale of the same

case of beer to a saloon keeper would be regarded as a whole
sale transaction. If the dealer be required to take out a
retail license to sell and deliver a case of beer to a consumer

ancl a wholesale license to sell and deliver a case of beer to

a saloon keeper, it is evident that a double burden will be
imposed upon him, which scarcely harmonizes with the
otherwise somewhat generous purpose of the act. It does
not seem probable that the legislature had any thought of
imposing this double burden on a very limited class of
dealers.
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It is my opinion that the legislature intended to make
the question of where the liquor was to be consumed the
distinction between the two licenses; that the saloon keepers
were to be continued to be licensed as in the past and that
the term "as a manufacturer and dealer only", where it
occurs in subsec. 1, was intended to distinguish such person
from the ordinary saloon keeper. Thus considered there
is a certain standard by which it may be determined whether
a licensee is violating the law.

While I believe the weight of authority is to the effect
that a sale at wholesale is a sale to a dealer, and that a

sale to the consumer constitutes a retail transaction, still
the authorities upon this question are by no means uniform.
If it was the legislative intent to make the character of the
sale rather than the place of consumption the distinctive
characteristic of the rights of the respective licensees, it
hardly seems possible that the legislature itself would not
have defined what shall constitute a sale at wholesale as well
as a sale at retail. It is further to be noted that if such
was the intention of the legislature there was no object
whatever in introducing the qualifying and confusing
clause prohibiting, in the case of sales at wholesale, the sale
for consumption on the premises, as the very idea of a
wholesale transaction negatives absolutely the thought that
the liquor is sold to be consumed on the premises. It seems
to me that this consideration alone affords a very strong
reason to believe that it was not the intent that the character
of the sale should constitute the distinguishing feature of
the licenses.

Believing that the place of consumption is the distin
guishing feature of the two licenses, it follows that a dealer
who takes out a wholesale license may sell in any quantity
to any person provided only no part of such liquors shall
be sold for consumption on the premises.

It must be admitted, however, that the law is ambiguous
and that it is not certain that this construction would be
given the law by the supreme court. As the legislature
is now in session and attention having been called to the
ambiguous nature of this act, it would be well to have it so
amended as to clearly express the legislative intent.
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You also inquire whether the enactment of said eh.
249 will have any effect as to the amount of license fee
that will have to be paid in the city of Darlington.

This question must be answered in the negative. The
license fee to be paid in your city under sec. 15486 is $500.
Under the last section in said ch. 249, being subsec. 2,
sec. 1548, as amended, it is provided that the sum to be
paid for such license shall (subject to the right to increase
the same as in this chapter provided) be at all times the
same for retailers and for wholesalers. Under this provision
the same license fee is to be paid for a wholesale license as
for a retail license, and the words "to be drank on the prem
ises" in sec. 15486, to which you refer, have been in said
statute for years and were not repealed when the distinction
between licenses for liquor to be drank on the premises and
for liquor not to be drank on the premises was done away
with. It must be considered at the present time as simply
surplusage.
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Counties—Water Power—County is not authorized to de
velop water powers.

July 1, 1915.
Hon. Carl Pieper,

Meml)cr of Assembhj.
I have your request for opinion of recent date, which is

as follows:

"The taxpayers of Dunn county wish to build a dam
across the Red Cedar river for the purpose of generating
electric current and to furnish light and power to its citizens.
Are there any provisions in the so-called Ackley bill or any
other law on the statute books of Wisconsin under which
the county can proceed and do this?
"The county board of supervisors, by a unanimous vote,

have voted in favor of building such dam. Will you kindly
advise me in what way they will have to proceed in order to
get the riparian and llowagc right and under what regulations
they would have to proceed in order to do this?"

Sees. 694c, 694cf and 694c, Stats., provide for condemna
tion proceedings by counties to acquire lands "for the use of
a courthouse, jail, house of correction, poorhousc, hospital,
asylum or workhouse, or for any other public purpose au
thorized by lawP
The provisions of these statutes would seem ample to

enable a county to acquire lands by eminent domain for a
dam site or for flowage purposes, provided the dam is to be
erected for some public purpose of the county authorized
by law.
The purpose which you suggest is that "of generating

electric current to furnish light and power to its citizens."
I find no statute expressly authorizing a county by that term
to engage in the electric utility business. The statutes
granting such power to municipalities, outside of the Public
Utility Law at least, expressly confine the grant to towns,
cities and villages. Sees. 926-126 to 926-131; 927-11 to
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927-19; 959-51, el seq.y Stats. 1913. The Public Utility
Law, sees. 1797m-79, e/ seq., in conferring this power, uses the
term "municipality." There may be a question whether,
in using the term "municipality" in the Public Utility Law,
the legislature intended to include counties as municipali
ties. Generally a county is regarded as only a governmental
subdivision of the state and not as a municipality or mu
nicipal corporation. There are two cases, however, in which
the supreme court has construed the term "municipality"
in statutes to include a county. These were instances where
such construction was reasonable and in harmony with past
practices and the legislative purpose manifested in the
legislation involved. Lund v. Chippewa Co., 93 Wis. 640;
Wiscon.sin Industrial School for Girls v. Clark Co., 103 Wis.
651.

Whether the term "municipality" in the Public Utility
Law should be construed to include a county would depend
somewhat upon the purpose of the law and the former
policy of the state. From the fact that in prior statutes the
legislature had always in terms designated towns, cities
and villages as the only units of government to which was
granted power to acquire electric and water plants, and the
like, there arises a strong inference that these are the only
municipal corporations intended to be included in the
Public Utility Law under the term "municipality." Fur
thermore, it is well known that the use of such plants as
electric lighting plants and water works plants for public
purposes, such as street lighting, fire protection and the
like, is limited to centers of urban or semi-urban popula
tion—practically to incorporated cities and villages.

It has been held by our supreme court that a city, by
virtue of its being a municipal corporation and without ex
press grant of power, would have implied power to construct
and maintain a water works system for the prevention of
fires and the like. EUinwood v. Reedsburg, 91 Wis. 131. But
it is difficult to conceive upon what theory the court would
say that a county would have implied power to establish a
water works or lighting plant. The fact that acounty would,
in general at least, have no legitimate public county use for
such a plant would seem to be a well nigh controlling con
sideration which would lead a court to exclude a county
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from the judicial definition of the term "municipality" as
, used in the Public Utility Law. Moreover, the term "mu
nicipality", as used therein, is expressly defined in the
statute as "any town, village or city wherein property of a
public utility or any part thereof is located," no reference
being made therein to counties. Sec. 1797m-l.
I am therefore of the opinion that existing statutes of the

state do not authorize a county to construct, own or main
tain an electric utility plant. The construction and main
tenance of such a plant by. a county not being a public pur
pose authorized by law, the power of eminent domain con
ferred upon county boards by sees. 694c, 694d and 694e
could not be exercised in behalf of such an undertaking for
the acquisition of lands for power site or dam flowage or
pondage.
Whether the legislature could validly confer such power

upon the county, in view of the decision of the supreme
court in the case of Attorney General v. Eau Claire, 37 Wis.
400,1 do not intend herein to express any opinion. It might
be that in some cases and under some circumstances the
lighting and operation of county buildings and county in
stitutions would afford a county use for electric lighting and
power service suflBcient to give such a plant the character
of a public use and justify the expenditure of public funds
raised by taxation in that behalf sufficient to support such
legislation.
The water power bill, substitute amendment No. 3 S to

Bill No. 43 S, the substitute for the so-called Ackley bill,
which I understand has passed both houses of the legis
lature, but has not yet been signed by the governor, author
izes "any municipality" to obtain a permit to construct or
to maintain a dam, sec. 1596-5, and confers upon the
grantee of a permit to construct a dam to develop power
for sale to the public the right to exercise the power of
eminent domain, to acquire lands for flowage purposes, and
the like. Sec. 1596—13. The answer to your question under
this bill turns again upon the definition of a municipality
as used in this proposed statute. Without repeating what
has been heretofore said, it is my opinion that the term
"municipality" as used in this legislation will not be con
strued to include a county.
A«G."37
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Intoxicating Liquors—License—^No person can sell liquor
in any quantity without first taking out a lice.nse.

July 1, 1915.
Charles Kirwan,

District Attorney,
Ladysmith, Wisconsin.

Under date of June 29th you ask:

"May a person who has paid the necessary United States
internal revenue tax and procured the revenue stamp that
is commonly called the 'Government License', either whole
sale or retail, or both, sell intoxicating liquors under this so-
called government license in an incorporated village in
which license prevails but whose village board has refused
to grant a local license to such person."

♦

You state it to be your understanding that no person
whatsoever, either brewing corporation, agent or private
person, may sell apy intoxicating liquor in any quantity
whatsoever, whether by the glass, bottle, can, case or keg,
without first having been granted the local license required
by sec. 1548, and that this is the law regardless of whether
the seller has the "Government License" of a retailer or of a
wholesaler or both; that you base your opinion upon sec.
1550, Stats., which makes it a misdemeahor for any person
to sell intoxicating liquors in any quantity without first
obtaining the local license; also upon the following decisions
of our supreme court: Peitz v. State, 68 Wis. 538; Mayer v.
State, 83 Wis. 339;Mic/?e/s v. State, 115 Wis. 43.
I fully concur in your conclusion and to the authorities

cited by you may be added the case of Jos. Schlitz Brewing
Co. V. Superior, 117 Wis. 297.
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Intoxicating Liquors—Posted Persons—Names of village
board may be printed on notice forbidding sale of liquor.

Dealers and persons in another county may be prohibited
from selling to a posted person.

July 3, 1915.
Thorwald p. Abel,

District Attorney,
Sparta, Wisconsin.

With your communication of the 2d inst. you enclosed a
printed notice, upon which are printed the names of the
village board of Westby, Vernon county, Wisconsin, warning
all persons not to furnish intoxicating liquors to certain
persons described in said notice. It is apparent that the
notice is issued by the village board of the village of Westby
under authority conferred upon them by sec. 1554, Stats.
You state that such a notice was served upon John Doe, a
saloon keeper of Cashton, Monroe county, Wisconsin, and
you propound the following questions:

"1. John Doe, of Cashton, Monroe county, Wis., having
received this notice, is he guilty of selling liquor to a posted
man if he sells to any of the persons to whom the sale in
this hotice is forbidden?
"2. Is the notice contemplated by sec. 1554 required to

be signed by the village board, or can they sign one original
notice and serve a copy upon John Doe?"

Answering your second question fir§t, it is my opinion
that the notice enclosed may be treated as the original
notice. I think that the printing of the signatures of the
village board thereon is sufficient. In an opinion rendered to
Hon. L. F. Meyer, state supervisor of inspectors of illumi
nating oils, under date of Dec. 15, 1914,1 held that a deputy
oil inspector, who, under sec. 1421e, is required to inspect
petroleum products and stamp the gravity test over his
official signature, could use a rubber stamp as his official
signature instead of writing his name. Upon the authorities
therein referred to, I have little hesitancy in ruling that the
names of the village board may be printed as well as written
on the notice required to be given by sec. 1554.

This being so, then the only further question suggested
is whether the village board of the village of Westby may
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prohibit the giving away or sale of liquors to the persons
mentioned in sec. 1554 by persons outside of the county in
which the village is located. This question has been ex
pressly ruled in the affirmative by this department in an
opinion rendered to the district attorney of Green Lake
county, unde;: date of Mar. 22, 1915.*

Indigent, Insane, etc.—Charitable and Penal Institutions—
Escaped Inmates—State must bear expense of taking escaped
persons confined in charitable and penal institutions, but
no person has claim for such services in absence of express
employment in such behalf.

July 3, 1915.
State Board of Control.

Mr. W. H. Graebner, a member of your board, has sub
mitted to me a letter dated June 26, 1915, signed by Dr.
Charles Gorst, superintendent of the state hospital for in
sane, together with the bill or statement of one August
Nelson, justice of the peace, residing at West Salem, in
La Crosse county, Wisconsin, in which the latter makes de
mand on the state board of control for the sum of $9.82 for
arresting and taking care of one Eugene Burington, who
escaped from the said hospital and was found at large in
La Crosse county.

It does not appear from said statement that the appre
hension of said Burington was made by Nelson at the re
quest of the hospital authorities. It seems that the claimant
knew that Burington had been committed to said hospital
and so took it upon himself to apprehend him and care for
him until he was taken into custody by the hospital au
thorities.

Mr. Graebner requests me to give an opinion to your
board as to its liability to Mr. Nelson upon the facts stated
in the letter of Dr. Gorst and the statement of Mr. Nelson,
and further desires to know whether the state or the county
from which an insane patient was originally committed is
liable for the expense of retaking an insane patient who has
escaped from a state asylum.

♦Page 217 of this volume.
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Sec. 588, Stats., reads in part as follows:

"All insane persons, residents of this state, who may be
admitted into said hospital shall be maintained at the ex
pense of the state; but the county in which such patient
resided before being brought to the hospital shall pay
for all necessary clothing, when not otherwise supplied,
and one dollar and seventy-five cents per .week for the
patient's support."

This section, in a general way, fixes the liability of the
state and the liability of the county as to the support and
maintenance of an insane person committed to a state hos
pital. After a commitment is made according to law, all
responsibility of the county from which the patient was
committed ceases except as to furnishing the patient with
clothing and paying to the state the sum of orte dollar and
seventy-five cents per week.
With the aforesaid exception, it. becomes the duty of the

state thereafter to maintain the patient at its own expense,
and it is charged with the duty of keeping the patient so
committed in its custody and control. And it must be held
that, in case an insane person effects an escape, it is the duty
of the proper authorities to make every effort to recapture
him" and regain his custody and control, and that the ex
pense thereby incurred is chargeable only to the state or to
the board of control. There is no provision of law by which
any portion of such expense may be charged against the
county from which such escaped patient was originally
committed.

If, in their efforts to regain the custody and control of
an escaped patient, the proper authorities of the hospital
request the services of a justice of the peace, a constable,
marshal or other officer or person to assist in apprehending
him, and no agreement is made as to the amount to be paid
for such services, then the state is liable to such justice of
the peace, constable, marshal or other officer or person for
the reasonable value of the work, labor and services so ren
dered. On the other hand, if the duly authorized officers of
the hospital have not made any request of such officer or
other person, and he, without the knowledge of said hospital
authorities, voluntarily performs services in apprehending
or retaking an escaped insane patient, then such officer or
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other person has no legal claim upon the state or upon the
board of control for the reasonable value of his services and
cannot recover therefor.

As to the claim of Nelson, it does not appear that his
services were called for by any person in authority con
nected with the said hospital, and as there is nothing in the
law which makes it his duty as a justice of the peace to ap
prehend or keep in custody or to care for an escaped insane
person, and as the law does not fix any compensation for
spch services, it is plain that he has no legal claim against
your board therefor.

Public Officers—District Attorney—County Board of Edu
cation—Duty of district attorney to advise county board
of education, but not to defend orders of said board on
appeal.

July 6, 1915.
E. E. BriNdley,

District Attorney,
Richland Center, Wisconsin.

I have yours of the 2d inst., in which you request my
opinion on the following proposition:

"Is it the duty of the district attorney to act as the
legal adviser of a county board of education, and is it the
duty of the district attorney to represent the said county
board of education on an appeal that may be taken from their
decision to the state superintendent of schools?"

The duties of district attorneys are set forth in sec. 752.
That portion of said section which is applicable to the ques
tion is found in subds. 1 and 3, which read as follows:

"(1) To prosecute or dejfend all actions, applications or
motions, civil or criminal, in the circuit court of his county in
which the state or county is interested or a party; *
"(3) To give advice to the county board and other

officers of his county, wh^n requested, in all matters in which
the county or state is interested or relating to the discharge
of the official duties of such board or officers; % 99
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The county board of education is created by ch. 751,
Laws of 1913, and is found in the statutes of 1913 under ch.
37, relating to county officers. The law provides that the
members of this board are to be nominated and elected by
the qualified voters of the county the same as other county
officers. They are to perform certain duties prescribed by
law relating to the public schools of the county in which
they are elected, and they receive their compensation from
the county treasurer. As county officers the board of educa
tion are therefore entitled to advice, when requested, in all
matters in which the county or state is interested, or relat
ing to the discharge of their official duties.

It cannot be held, however, that, in case of an appeal
from a decision of the county board of education to the state
superintendent of public instruction, it is the duty of the
district attorney • to appear before such superintendent.
Such a proceeding is not a prosecution or defense of an ac
tion, an application or a motion in the circuit court of his
county, in which the state or county is interested or a party.

Public Officers—Live Stock—Appraisers of Diseased Ani
mals—Compensation and Expenses—Appraisers of diseased
animals are not entitled to mileage.

July 7, 1915.

Hon. 0. H. Eliason,

State Veterinarian.

In your communication of the 7th inst. you ask to be ad
vised whether the appraisers appointed under the provisions
of sec. 14926 to appraise diseased animals are entitled to
mileage in addition to the two dollars per day therein pre
scribed for their service.

Subsec. 4, sec. 14926 provides:

"The appraisers herein provided for shall receive two
dollars a cmy for each day actually employed as such, which
amount shall be paid out of th£ county treasury upon the
certificate of the justice by whom they were summoned."

Under this provision the only compensation that can be
allowed the appraisers is two dollars per day. The statute
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is silent upon the question of mileage, and unless it is ex
pressly granted by the statute it is withheld. The question
propounded by you must, therefore, be answered in the
negative.

Constitutional Law—Boxing—State Athletic Commission—
Boxing law of 1915 a valid enactment.

July 8, 1915.
Hon. W. H. Liginger, Chairman,

State Athletic Commission,
Milwaukee, Wisconsin. .

I have your letter of the 17th inst., in which you enclose
a copy of ch. 272, Laws of 1915, the State .Athletic Commis
sion Law, as amended, and ask to be advised as to whether
the statute is constitutional. You especially refer to the
newly enacted provision in subd." (a-2), subsec. 2, sec.
1636-241, providing that no license shall be issued after
January 1, 1916, to hold boxing exhibitions in any city of
the second, third or fourth class unless the city shall have
consented by ordinance or resolution by its common council
to the conducting of boxing exhibitions therein.
It is, of course, not always possible to perceive all consti

tutional objections which may at some future t^me be raised
against an act of the legislature. However, I have carefully
considered ch. 272, Laws of 1915, and possible constitutional
questions which might be raised ydth respect thereto. Upon
such consideration I am of the opinion that no constitu
tional objection can be successfully maintained against any
provisions of this statute. I have no doubt whatever of the
validity of that provision of the statute which requires local
consent before licenses can be issued in second, third and
fourth class cities. The power of the legislature to classify
municipalities and to legislate differently with respect to
different classes has been repeatedly affirmed in the supreme
court of the state, as has also the power of the legislature
to enact legislation the application or operation of which is
to be governed by future contingencies.
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Corporations — Articles of Incorporation — Amendment —
Amendment only should be filed, not the entire articles as
amended.

In certifying adoption of amendment of articles of non
stock corporation, the whole number of members of corpo
ration should be stated.

July 9, 1915.
Hon. John S. Donald,

Secretary of State.
You have transmitted certain documents presented at

your office by the Woman's Christian Temperance Union of
Wisconsin, with the request for my opinion as to whether
such documents should be filed in your office.
The documents referred to, in form, appear to be two

copies of complete articles of incorporation, with the excep
tion that they are not signed by any one, nor are they exe
cuted in' the manner in which articles of incorporation are
required to be. There is attached to each of these duplicate
documents a certificate signed by the president and secre
tary of the Woman's Christian Temperance Union, which
indicates that it was the intention of the officers and mem

bers of the Union that the document so presented should
constitute an amendment to the original articles of incor
poration already on file in your office. The document, how
ever, is not in the form of an amendment to existing articles
of incorporation, but, as above stated, is in the form of
original articles of incorporation.

Sec. 1774, Stats., provides, among other things:

"Any corporation organized under this chapter, may at
any meeting of its members by a vote of at least * * *
one-half of the members of the corporation without stock,
unless a greater vote shall be required in its articles, amend
its articles of organization ♦ » ♦. Such amendments
shall be adoiited only in accordance with the articles of
organization, if a mode of amending the same shall have been
therein prescribed. When adopted, duplicate copies of
such amendment, with a certificate thereto affixed, signed by
the president and secretary, or if none, the correspondent
officers, and sealed with the corporate seal, if there be any,
stating the fact and date of adoption of such amendment,
*  * * and if a corporation organized without capital
stock, the total number of members and the total vote in
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favor of such qmendment, and that such copy is a true copy
of the original, shall be forwarded to the secretary of state,"
etc.

The above language does not contemplate the filing of
new articles of incorporation as an amendment to existing
articles. It is" plainly contemplated that the amendment—
the particular amendment adopted—shall be filed. In at
tempting to file what purports to be a new set of original
articles, the statute is not complied with in my opinion.
You will note that in the language above quoted, the term
such amendment is industriously and consistently used, in
dicating that only the provision of amendment, and not
the entire articles as amended, shall be filed.
Even though the above irregularity might be overlooked,

the certificate is fatally defective in that it does not state
"the total number of members" of the society, so that it is
impossible to tell whether the amendment, if it could be
construed as such, was adopted by "at least one-half of the
members of the corporation" as required by sec. 1774.
It is my opinion that the document submitted, whatever

it may be called, should not be filed in your office.

Taxation — Highways — Towns — Money raised for im
provement of a specific highway in a town, being raised for
a specific purpose, cannot be diverted from such purpose
and does not constitute assets to be divided upon a division
of the town.

July 9, 1915.
Wisconsin Highway Gommission.

I have your letter of June 19th which reads as follows:

"The town of Long Lake, Washburn county, on or before
September 1, 1914, by vote of the electors, in accordance
with the provisions of subsec. 1, sec. 1317/n^, Stats., voted
the sum of $418.00 for the improvement by grading and
draining of a certain portion of the prospective system of
state highways lying within the town. Application was
made in due time to the state and county; the county board
at its November session set aside $418.00 for this improve
ment, and the state highway commission allotted $418.00
for this improvement.
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"The legislature of the state of Wisconsin passed a bill
which became ch. 20, Laws of 1915, detaching certain terri
tory from the town of Long Lake and creating the town of
Madge, and providing for the distribution of the assets and
liabilities between the old town and the new town as set
forth in sec. 14, ch. 20, Laws of 1915.
"It appears that there has arisen a dispute as to the

division of the $1254.00 available for this improvement as
between the two towns. The portion of road selected for
improvement by the electors of the old town of Long Lake
lies wholly within the limits of the new town of Long Lake,
and the town board of the town of Long Lake seems to con
tend that, inasmuch as this is true, the whole sum available
for this improvement should be expended at the place
designated by the electors of the old town. On the other
hand, the town board of the town of Madge contends that
the sum available for this improvement was an asset of the
original town of Long Lake, and that the town of Madge
should have credited to it its proper share of the funds
available, to be expended within the limits of the new town
of Madge as determined by its electors or town board.
"We would therefore respectfully request that you give

an opinion as to the proper application of the joint fund
available so that the state highway commission may be
guided in its allotment of state money now held to the credit
of the town of Long Lake,"

Sec. 14, ch. 20, Laws of 1915, the chapter referred to in
your letter, reads as follows:

"The assets and liabilities of the said towns of Long Lake
and Madge shall be apportioned to the said town of Madge
pro rata in such proportion as the valuation of all taxable
property detached from the said town of Long Lake, and
constituted as a part of the town of Madge, bears to the
whole of the assessed valuation of the said town of Long
Lake, as heretofore constituted, according to the assessment
roll for the year A. D. 1914."

Upon the meaning of the word "asset", in the above cited
section, depends, to a great extent, the answer to your in
quiry. The term "asset" has been defined by the courts in
numerous instances. See Words & Phrases. The most

comprehensive definition therein cited is quoted from In re
Fleming*s Estate, 66 Atl. 874, 875, 217 Pa. 610, 11 L. R. A.
(N. S.) 379, 10 Ann. Gas. 826:

"The word 'assets' is derived from the French 'assez',
meaning sufficient, and originally signified a sufficiency of
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property to pay the decedent's debts. Its meaning has
been enlarged, and it now signifies any property available
for the payment of debts, as tne 'assets' of a partnership, of
a corporation, of a decedent, or of a bankrupt. The word
represents something over which a man has dominion, and
can transfer with or without consideration, and may be
reached by execution process." 1 Words & Phrases,
2d series, p. 307.

In the case oi Board of School Directors of Pelican, v. School
Directors of Rock Falls, 81 Wis. 428, 434, our court has
adopted a definition of the word "asset" as "the property
or effects of any individual or corporation, available for the
payment of his or its liabilities."
From the statement of facts it appears that the sum of

$1254 is now in the hands of the county treasurer of Wash-
burn county to the credit of the town of Long Lake, for the
purpose of improving a certain portion of the system of
state highways in said town and county. Only $418.00 of
this fund has been raised by taxation by said town, pursuant
to the provisions of the highway law, and paid into the
county treasury of said county. The said town of Long
Lake has lost all control or dominion over its share of the
fund so contributed by it. Indeed its share has become
merged in the shares contributed by the county and the
state and the whole must be held by the county treasurer in
trust, for the purpose of carrying out the particular high
way improvement heretofore determined upon by said town
of Long Lake, and cannot be disbursed otherwise than in
the manner specified by law.
Applying the definition above given, it is evident that

this fund cannot be said to be available for the payment of
the debts and obligations of the town of Long Lake. It
cannot be reached by execution process to satisfy a judg
ment against the town. While the entire fund stands to the
credit of the town on the books of the county treasurer, it
is impressed with the certain trust created by statute and
cannot be diverted in any other way than the law specifies.

Certain it is that the statute presents no manner by
which the said fund, once created, can be divided up and
returned to the original contributors. This fund now in the
hands of the county treasurer must be considered the same
as though it had been converted into the highway improve-
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ment decided upon by the town of Long Lake. In the
division of town property between an old town and a new
town, it has never been held that the highways constitute
an asset of the old town.

I have heretofore, under date of March 31, 1913,* ren
dered an opinion to your commission in the case of the town
of Blooming Grove, Dane county, which town had voted
money for highway improvement, and subsequently a part
of said town became a part of the city of Madison, and I
held that the work should be carried on just as though no
change had taken place in the boundaries of the town.
In another opinion involving a similar situation, rendered

April 26, 1915, to the district attorney of Langlade county, t
I held that, where money had been raised by towns and
paid into the county treasury for the purpose of improving
a portion of the state highway, the town could not there
after withdraw its share of the funds so paid from the county
treasury and have it paid into its own treasury.
Upon the facts and the law above stated, and in line with

my previous opinions, it must be held that the said fund to
the credit of the old town of Long Lake is not an asset of
said town to which the town of Madge is entitled to an ap
portionment according to the terms prescribed by the sec
tion above quoted, and that the highway commissioner of
Washburn county and the highway commission of the state
should proceed with the construction of said improvement
as though no new town had been created out of the territory
formerly a part of the said town of Long Lake.

Public Utilities—Municipal Corporations—Public Officers
—Lighting plant and water works commission has exclusive
control of funds arising from operation of such plants as well
as those appropriated by common council for extensions.

July 12, 1915.
Railroad Commission of Wisconsin.

You recently submitted to me the following statement:

"The opinion of this commission as to the effect of sees.
925-956, c, d, e, f is repeatedly asked for and we are also

♦Vol. I, Opinions, Bancroft-Owen, p. 73.
fPagc 337 of this volume.
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asked to construe these sections in connection with sees.
925-121 and 925-134. We believe it is perfectly clear that
by sec. 925-956 the approval of the commission is all that is
necessary before orders shall be drawn upon the city treas
urer. We do not think that the effect of this section is
changed by sec. 925-121, or by sec. 925-134, so far as
affecting the right of the water commission or public utility
commission to pass upon such claims. We believe that the
limitations and power of the commission are fully explained
by sec. 925-95c, and that the public utility commission has
power to contract for and purchase all fuel, supplies and
repairs necessary for or incident to the proper operation and
maintenance of each of such plant or works and that the
bills therefor are to be audited by the public utility commis
sion andi if approved by them, orders are .to be drawn; that
it is only necessary to have the approval of the city council
in cases where it is desired to contract, to purchase, con
struct or install extensions, additions or alterations to the
plant or works. In such case funds can only be used when
provided therefor by the city council."

You ask whether I concur in the interpretation of these
sections of the statute as above stated.

In reply I will say that I concur in your interpretation of
the law to the effect that sees. 925-956, c, d, e, / are not
affected in any manner by the provisions of sec. 925-121 or
sec. 925-134. Sees. 925-121 and 925-134 were a part of the
general city charter law as enacted by ch. 326, Laws of
1889. Sees. 925-956, c, d, e, / were enacted by ch. 233, Laws
of 1911, and amended by ch. 661, Laws of 1913, so as to
apply only to cities of the third and fourth class.

Sec. 925-956 provides:

"When the lighting plant or water works, or both, in
cities of the third or fourth class are operated under the
direction of a commission, as provided in the preceding
sections, all accounts against the light or water department,
or both, shall be audited by such commission, and, if ap
proved, shall be paid by orders upon the city treasurer issued
and signed by the president and secretary of the commission "

Sec. 924-134 provides generally how all claims and de
mands against the city shall be presented and audited,
while sec. 925-121 likewise provides generally how all
funds, except certain funds therein specified, shall be paid
out, it being therein provided:
"All funds in the city's treasury ♦ * * shall be under

the control of the council and be drawn out upon the order
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of the mayor and clerk, duly countersigned by the comp
troller, if there be one, when authorized by a vote of the
council."

Sees. 925-956, c, d, e, /, being subsequent legislation and
relating to a special fund, will prevail over the provisions
of statutes previously passed of general application. There
seems to have been a fixed purpose on the part of the legis
lature to withdraw the lighting plant and waterworks fund
from the control of the common council and place it entirely
under the control of the commission. Such intent seems

very plain from the provisions of sec. 925-956, above quoted;
also by the provisions of sec. 925-95d, which validate all
orders theretofore drawn by the commission and all pay
ments theretofore made by any city treasurer upon such
orders. The provisions of this section would also indicate
that such practice had obtained in some of the cities of the
state before this law was passed. Such intent is also indi
cated by sec. 925-95/, which specifically provides that the
comptroller shall have nothing to do with the lighting plant

^ or waterworks fund.
It is, therefore, my opinion that claims payable out of the

lighting plant or waterworks fund are to be audited by the
commission and paid upon orders issued and signed by the
president and secretary of the commission and that neither
the common council nor aiiy other city officer has any
function to perform with reference to the audit and pay
ment of such claims.

Of course, when it comes to the contracting for, purchas-'
ing, constructing or installing extensions, additions or altera
tions to the plant or works, the common council must pro
vide funds therefor, if there be not sufficient funds arising
from the operation of the plant, but even in such case it is
my opinion that the council has nothing further to do than
to vote the money for that purpose. When the money has
been voted it shall be placed in this fund according to the
provision of sec. 925-95c, it being a fund "specifically pro
vided therefor by the common council." After it has been
placed in that fund, however, it is under the control of the
commission and the commission is empowered, under subd.
(5), sec. 925-95e.
"To contract, purchase, construct and install all exten

sions, additions, and alterations to such plant or works
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whenever the same shall have been ordered and funds pro
vided therefor by the city council."

I am not certain whether this is in exact accord with your
interpretation of the law or not, but it seems plain to me
that in case of extensions, additions or alterations to the
plant or works the common council simply provides money
therefor, which, when provided, is transferred into the fund
under the control of the commission. The commission then
makes'the necessary contracts in connection with the pro
posed extensions, additions or alterations and audits and
pays out the claims arising under such contracts as in the
case of any other claim against the fund.

Criminal Law—Bastardy—-No provision of law authorizing
the public to file claim against estate of deceased father of
bastard child.

July 12, 1915.-
H. B. Rogers,

District Attorney,
Portage, Wisconsin.

I have your letter of the 9th inst., in which you set forth
the following facts:

"Complaint has been made to me by a woman who is
pregnant, and is unmarried, that a certain man is the father
of her child. This man, since the child was begotten, has
died, leaving an estate of several thousand dollars. She is
very poor, and will be a county charge unless some recovery
can be made from the estate of the deceased. What pro
cedure, if any, can be brought, and is it the duty of the
district attorney to bring whatever action may be brought?"

I have made a thorough examination of the statutes and
can find no law under which a district attorney can bring
any proceedings against the estate of this deceased man in
the name of the state of Wisconsin. If the estate of said
deceased is liable at all, it may be in some civil action to be
brought by the mother or on behalf of the posthumous child.
Of course it is not the duty of the district attorney to prose
cute such a proceeding.
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Sec. 2274, relating to heirship of illegitimates, has been
amended by oh. 258, Laws of 1915, but the amendment does
not help the situation above described.

Insane, Indigent, etc.—Criminal Law—^No offense to bring
a pOor person into this state unless it be with the intent of
charging town into which such person is taken with the
support thereof.

July 12, 1915.
Hon. M. J. Tappins, Secg.,

State Board of Control.
I have your letter of the 9th inst., together with a letter

addressed to you signed by J. B. Montgomery, superin
tendent of the state public school at Coldwater, Michigan,
and from these letters I gather the following facts: That
one W. E. Rogers, a resident of Milton, Wis., is an appli
cant for a ward of the state public school located at Cold-
water, Michigan; that the home of Mr. Rogers has been
investigated by the superintendent of the Wisconsin state
school and was found to be entirely satisfactory; that a
question has arisen in your mind as to whether, under the
law, a dependent child can be taken from the state of Michi
gan into the state of Wisconsin without a bond being given
protecting the state in case the child is neglected; that you
are under the impression that there is a statute in this state
which prohibits the bringing of dependent children into the
state and that you desire to be advised definitely whether
there is such a statute and whether, in my opinion, it would
be advisable to permit the Michigan authorities to place a
dependent child from that state in a Wisconsin home.
The statute you have in mind is, no doubt, sec. 1515,

which reads as follows:

"Any person who shall bring or remove or cause to be
brought or removed any poor person from any place without
this state into any town within it, with intent to make such
town chargeable with his support, shall forfeit fifty dollars;
and the justice or court before whom such person shall be
convicted for a violation of the provisions of this section
shall, by its judgment, require of such person satisfactory
G.A.-38
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surety that he will, within a reasonable time to be fixed,
transport such poor person out of the state or indemnify
such town for all charges and expenses which have been or
may be incurred in his support; and in case of neglect or
refusal so to do commit such person to the county jail for a
term not exceeding three months."

You will notice that this section does not make the bring
ing of a poor person from a place without this state into any
town within this state an offense unless it is done with the

intent to make such town chargeable with his support; that
not until a conviction has been had under the provisions of
this section may the court "by its judgment, require of
such person satisfactory surety that he will, within a reason
able time to be fixed, transport such poor person out of the
state or indemnify such town for all charges and expenses
which have been or may be incurred in his support."
Upon the facts above stated it is my opinion that Mr.

Rogers does not violate any statute of this state by bringing
said child to his home from the state school in Michigan;
neither can he be required to give a bond as a condition for
being permitted to bring said child into his town.

Constitutional Law—Municipal Corporations—Taxation—
Street Improvements—Ornamental Lights—k. portion of the
cost of installing and maintaining ornamental lights may be
charged to abutting owner.

July 13, 1915.
Hon. R. J. Nye,

Member of Assembly.
In your communication of June 30th you enclose Bill No.

119 S and you inquire whether the provisions in sec. 3 are
constitutional. Said bill is an amendment to sec. 959-52/n,
Stats., relating to the lighting of streets in cities and villages
by ornamental lights, the apportionment of the cost thereof
between the municipality and abutting owners, and the
assessment and collection of the cost thereof.

Sec. 3 provides:

"Such ordinance shall apportion the cost of such installa
tion, lighting and maintenance between the municipality
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and the abutting owners, and may apportion separately the-
cost of installation and the cost of maintenance and lighting;
but the proportion to be paid by such owners shall not in
either case be less than two-thirds of the total cost."

These provisions are practically the same as those con
tained in subsecs. 2 and 3, sec. 959-52m, as it exists in our
present statute. The constitutionality of these provisions
has not been passed upon by our court and in fact there
are very few authorities to be found touching upon this
question. .
In Page & Jones, on Taxation by Assessment, vol. 1,

§ 368, it is held that lamp-posts and connections, electric
lamp-posts, conduits, cables, switches and lamps, boulevard
lamps and lamp tops, cables, lamp-posts and arc lamps have
been recognized as improvements for which local assess
ments might be levied, though the assessment was attacked
on other grounds and often resisted successfully, citing a
great number of cases. In the same section we find the
following:

"Another question which has been rarely considered is
whether a local assessment can be levied for the purpose of
operating and maintaining' a system of lighting. In Iowa
such power was spoken of as one which possibly might exist.
The question was not, however, presented for decision, as the
real point involved was whether the city could incur the
debt which it was attempting to incur by its contract for
lighting; and it was held that it could not incur such debt
under the statutory limitation upon its powers, pven 'grant
ing that the city had right to levy a special assessment for
the purpose of maintaining and operating an electric light
plant.' In Ohio such right seems to be recognized, though
the specific assessment was held to be invalid."

In Hamilton, Law of Special Assessments, § 273, it is said:

"The lighting of streets is usually paid for out of the
general fund, but has been held a proper subject for local
assessment on the property specially benefited." Citing
Jonas V. Cincinnati, 18 Ohio, 31S; Ewart v. Western Springs,
180 111.318.

In the last cited case an objection was made that the power
to light the village in question could not be exercised by
way of special assessment. The contention of the objectors
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was that such an^ improvement is not a local impirovement
within the meaning of the constitution and the statutes
and that therefore it could not be assessed upon the property
alleged to be benefited thereby. After reviewing some of the
decisions of the Illinois court the court said: (pp. 322-323.)

"These cases draw a distinction, so far as the construction
of systems of water-works are concerned, between the
stand-pipe, pumping works and buildings, which are of
general utility, and the pipes, which convey the water along
particular streets. The former must be paid for by general
taxation, but the latter are held to be local improvements,
which may be paid for by special assessment.
"If the water mains and hydrants of a system of water

works, which extend along the streets of a city, are a local
improvement, we see no reason why the poles, wires and
lamps in an electric light system are not also a local improve
ment. So far as the plant for lighting the streets by elec
tricity includes the power house and electric generator engine,
the latter may be regarded as improvements of general
utility, and as not coming within the legal definition of local
improvements. But the poles, wires and lamps in an
electric light system are the means of furnishing the neces
sary light for the protection of the property of the citizens,
just as the water mains and hydrants of a system of water
works are the means of furnishing needed water for fire
protection and other uses of the citizens. , It cannot be said,
that property upon a street lighted with electric light is not
more valuable than property upon a street where there is no
such electric light. Property is in fact specially benefited by
electric or other adequate lighting along the street, on which
it is situated, quite as much as it is benefited by water mains.
It follows that, if water mains are local improvements, poles
and wires in an electric light system are also local improve
ments. The former are conduits for water, the latter for
electricity. So, also, it must be said that, if hydrants
attached to the water mains are a local improvement, lamps
attached to the wires in an electric lighting system are local
improvements, because the latter are the means of using the
electricity, as the former are the means of using the water.
The test whether an improvement is local or not depends
upon the question whether or not it specially benefits the
property assessed.
"The improvement, which consists in the erection of

poles, wires and lamps in an electric light system, is certainly
as much a permanent improvement, as the water mains and
hydrants in a system of water-works."
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In 28 Cyc. page 1110, we find the following:

"It has been held that the lights, poles, and wires of an
electric lighting system constitute a local improvement for
which the. property benefited may be assessed."

I have found no authority which would lead me to believe
that the provisions of sec. 3 of your bill are in contravention
of any provisions of the state or federal constitutions.
In Lisbon Ave. L. Co. v. Lake, 134 Wis. 470, our court

has held that the repair of sidewalks in towns by the town
authorities under sec. 1348a is not unconstitutional for the

reason that no sufficient notice is required to be given the
property owner. It was held that this power was an exercise
of the police power and for that reason notice was not
required. On page 475 the court said:

"The principle is that the absence of a sidewalk or the
presence of a defective sidewalk may be a serious public
inconvenience, if not a menace to life and limb, and that a
municipality may be clothed with power to build a walk or
repair an existing walk at once without notice, and charge the
expense to the property. In such case the act of the muni
cipality is really an exercise of the police power, and the right
to charge the expense against the property does not depend
upon nor is it limited by, the conferring of benefit upon the
property. We conclude, therefore, that the law is con
stitutional."

See also Eiermann v. Milwaukee, 142 Wis. 606.
While I have found no authority holding that the lighting

of streets is a power which may be exercised under the police
power, it seems to me, in view of the fact that it is settled
that the repair of sidewalks is performed under that power,
that by a parity of reasoning the conclusion would necessarily
have to be arrived at that the lighting of the streets is also
an exercise of the police power. At any rate I see no reason
at this time for holding that the provisions of said sec. 3 are
unconstitutional.
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Public Lands—Forestry—^Moneys arising from leasing
forestry land for hay and cranberries should be turned into
the state treasury and held in separate fund until after
accounting ordered in Forestry Case.

July 14, 1915.
Hon. E. M. Griffith,

State Forester.

In your communication of the 12th inst^ you state:

"Subsec. 2, sec. 257i Stats., provides that the state board
of forestry may lease any state lands north of town 33, for the
purpose of cutting hay or picking cranberries, and that the
money derived from such leases within the forest reserve
area shall be paid into the forest reserve fund, but that the
moneys received from such leases in any other county shall
be paid to the town clerk of the town. As I understand,
under the recent decision of the supreme court in the so-
called Forestry Case, practically all the state lands, except
those granted to the state as additions to the forest reserve,
are Held to be school trust fund lands, and I am in doubt
whether I should continue to transmit the moneys received
from the lease of hay or cranberry lands to the town clerks."

In the decree of the court in State ex rel. Owen v. Donald,
160 Wis. 21, at p. 154, we find the following:

"Fourth. All lands derived by the state from the United
States under the swamp land grants, the lands in lieu of
swamp lands, set aside for educational purposes under ch.
537, Laws of 1865, and confirmed by ch. 151, Laws of 1869,
and subsequent practice, and all other laiids so derived
or in lieu of swamp lands and required to be set apart under
the terms of said sees. 250 and 251, by sec. 2, art. X, of the
constitution and the legislative action referred to became,
and so far as not disposed of are, school fund lands as re
gards the manner of handling the same, subject to the con
stitutional duty to conserve the same for the purpose of
producing money for the school fund, as indicated in the
opinion; but under the control of the legislature in respect
to the manner of dealing therewith for such purpose."

"Ninth. The newly acquired lands under the forestry
law, except those donated to the state for forestry purposes,
have the cast of the constitutional trust fund lands and will
be administered accordingly until, upon a full accounting,
it shall be found what part, if any, will remain after fully
restoring the integrity of the trust fund lands and trust
funds."
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"Eleventh. There shall be an accounting which is hereby
ordered of all dealings with the trust fund lands of the date
of ch. 367, Laws of 1897, and so long prior thereto as prac
ticable, not earlier than the decision under ch. 537, Laws
of 1865,—and of lands acquired under the forestry legisla
tion since 1897, except those donated to the state for for
estry purposes or acquired by proceeds of the latter, and an
accounting of all proceeds of such trust lands and income
thereof and income which such proceeds would have earned
had the same been devoted to the trust to which they be
longed, such accounting to include all moneys paid into the
forestry fund or general fund, derived from trust fund lands
or lands purchased therewith and income from such pro
ceeds, and a partition shall be made of the entire property
so found equitably and legally to belong to the constitu
tional trusts, including any indebtedness from the general
fund; giving due credit for all proper disbursements charge
able to such trust funds,—so that each of the constitutional
trusts will have its equitable and legal portion of the trust
fund property with identity established as to lands and
other assets, as near as may be, after the manner of the de
cision under ch. 537, Laws of 1865. Such accounting shall
include all matters not specifically mentipned so far as neces
sary to cover the field discussed in the opinion and carry
out the intent thereof guided by such opinion, and the
referee shall report the result of the accounting to the court
with all convenient speed."

From the above it will appear that all of the lands north
of township 33 are either school lands or are impressed with
the character of school lands and will retain such character
until the final accounting provided for in paragraph 11 of
the decree. It is plain that you should not remit any of
the income arising from leasing any of such lands for the
purpose of cutting hay or picking cranberries to the town
clerk as provided under subsec. 2, sec. 257. Neither should
it be turned into the forestry fund. It is my opinion that
you should deposit this money with the state treasurer to
be kept by him in a separate fund awaiting the final dis
position of the accounting ordered by the court, at which
time the money in this fund may be taken into consideration
and apportioned by order of the court to such funds as it
may properly belong. In order to do this you should file
a statement with thp state treasurer indicating the amount
of income arising from each particular description of land.
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Public Officers—Qualifications—Incompatibility—^Where
town clerk neglects to give bond until June 28th and upon
tender thereof on that date town board refuses to approve
same and appoints another town clerk, such other is the
de jure officer.

Offices of town clerk and justice of the peace are in
compatible.

5

July 14, 1915.
L. H. Mead,

District Attorney,
Shell Lake, Wisconsin.

I have your letter of the 10th inst., in which you submit
to me for an opinion the following facts:

"In April, 1914, M. W. Gartwright was elected town
clerk, took the oath of Office, but neglected to give a bond.
In April, 1915, he was re-elected, took the oath of office
within the ten days, but neglected to give a bond until June
28, 1915, when he filed his bond and the board then notified
him that he was too late, and appointed one Emerson Brown
as the town clerk. Mr. Brown filed his notice of acceptance,
his oath of office and bond within the ten days, and pro
ceeded with the duties of the office. On July 9, Mr. Brown
made ,a demand on Gartwright for the books and papers of
the office which he refused to deliver up, and insists upon
holding the office. At the annual town meeting this same
Gartwright was elected justice of the peace, but did not
qualify, and later, more than ten days after, he was ap
pointed justice of the peace for that town and duly qualified
for that office."

Your question is this: Gan Gartwright hold the office or
is Mr. Brown the legally qualified town clerk?

Sec. 809, Stats., contains among others the following
provisions:

"Every person elected or appointed to any town office,
except justices of the peace, shall, within ten days after his
election or appointment, or notification thereof, if required,
and before entering upon the duties of his office, take and
subscribe before the town clerk or some authorized officer
an oath to support the constitution of the United States and
the constitution of this state, and faithfully to discharge
the duties of his office (naming the same) to the best of his
.ability, and shall file the same, duly certified by the officer
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administering it, in the office of the town clerk. * * *
The neglect to file such oath, or an official bond when re
quired, within the time prescribed therefor shall be deemed
a refusal to serve in such office."

Sec. 830 reads as follows:

"Every town clerk shall give a bond in substance as fol
lows: [here follows a form of the bond] The treasurer shall
file the same, after its approval, in his office. * * ."

Sec. 810 prescribes how the official bond of a town officer
is to be executed, and among other provisions contains the
following:

"Every bond * * * shall have at least two sufficient
sureties to be approved by the chairman in writing thereon,
and be filed with the town clerk within the time prescribed
for filing his oath of office, except that the bond of the clerk
shall be filed with the treasurer; and whenever the town
board shall deem any bond insufficient they may require
an additional bond to be made and filed in a sum, and within
a time not less than ten days, to be fixed by them."

Sec. 812 imposes a penalty or forfeiture upon the town
officer who presumes to enter upon the duties of his office
before filing his oath and bond, in the following language:

"If any person elected to a town office, of whom an oath
or bond is required, shall enter upon the duties of such office
before he shall have filed such oath or bond he shall forfeit
not less than ten nor more than fifty dollars."

Sec. 962 relates to vacancies in public offices and the
provision relevant to this discussion contained therein reads
as follows:

"Every office shall become vacant on the happening of
either of the following events:

<< 4: «

"(7) The neglect or refusal of any person elected or ap
pointed or re-elected or reappointed to any office to give
or renew his official bond or to deposit the same in the man
ner and within the time prescribed by law/'

Sec. 4971 relates to the construction of statutes and

subsec. 15 thereof reads as follows:

"The word 'qualified,' when applied to any person elected
or appointed to office, shall mean the performance by such
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person of those things which are required by law to be per
formed by him previous to his entering upon the duties of
his office."

Sec. 818 relates to vacancies in town offices and that

portion thereof which is applicable to the office of town
clerk reads as follows:

"If any other town office except that of justice of the
peace be vacant, or the incumbent thereof shall from any
cause be unable to perform his official duties, the town
board may appoint a suitable person to discharge the duties
of such onice until the same is filled by election or the dis
ability is removed. The appointee in either such case shall
file an oath of office and give the like bond required of the
officer in whose place he is appointed and within the time
hereinbefore prescribed."

The above, to my mind, sets.forth sufficient explicit
statutory authority from which the town board was war
ranted in finding that a vacancy existed in the office of its
town clerk and in taking the statutory proceedings to fill
such vacancy. The board appointed Mr. Emerson Brown
and he qualified according to law. In my opinion he is now
the legal, de jure town clerk of said town and is entitled to
the possession of the books, papers and other records belong
ing to that office.

It does not seem to me that Mr. Cartwright can neglect
to qualify within the time prescribed by law, incur the
forfeiture sec. 812 inflicts, and, in the face of a statute
declaring a vacancy to exist, defeat the official acts and pro
ceedings of the town board which culminated in the appoint
ment of Mr. Brown by then giving bond and hastening to
the office of the town treasurer and "putting his unapproved
bond on file first.

It is true that our court has held in State ex ret. Dithmar

V. Bunnell, 131 Wis. 198, 212, a case involving the title to
the office of a county judge, that the provisions of the
statute prescribing the time and manner of filing an official
bond are directory, merely, and there quoted with approval
the following fromMechemon Public Officers, §§265, 266:

"The statutes requiring a bond to be given ordinarily
prescribe that it shall be given within a fixed time after the
officer's election or appointment. These provisions as to
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timej however, though often couched in most explicit lan
guage, are usually construed to be directory only and not
mandatory. A failure to give the bond within the time pre
scribed does not, therefore, ipso facto work a forfeiture."

In view of the peculiar statutory provisions above quoted,
this decision is not applicable here, for Mechem says further
on in § 266:

"Where, however, the giving of the bond within the time
prescribed is expressly made a condition precedent to the
right to the office, the rule would be different."

It further appears from your statement of facts that some
time after his election to the office of town clerk Mr. Cart-

wright was appointed to the office of justice of the peace of
his town, and that he qualified. If these two offices ar^
incompatible then it must be held that by qualifying for
the latter office he vacated whatever rights he had to the
former. State ex ret. Johnson u. Nye, 148 Wis. 659, citing
State V. JoneSy 130 Wis. 572; 29 Cyc. 1382; Throop, Public
Officers, §§ 30-40; Mechem, Public Officers, §§ 422-424.
Sec. 846 makes it the duty of the clerk of the court within

ten days after the oath and bond of a justice of the peace
has been filed in his office to "execute and mail to the clerk
of the town, city or village, wherein such justice of the
peace was elected, a certified copy of said bond, which
certified copy shaU be filed by said town, city or village
clerk, and preserved in his office." . In other words, under
the facts, it would make Mr. Cartwright the custodian of his
own official bond, as Cartwright, the town clerk, must file
and preserve in his office the official bond of Cartwright,
the justice of the pe&ce. This is certainly against public
pohcy and is, of itself, sufficient to make the offices in
compatible. State V. Jones, 130 Wis. 572; Mechem, Public
Officers, § 422.
Furthermore it is the duty of the town clerk, according

to sec. 832, subd. (4),

"To transmit to the clerk of the circuit court, immediately
after the election or appointment of any justice of the peace
in his town, a written notice, stating the name of each such
justice and the term for which he was elected or appointed,
and when to fill vacancy, who was the last incumbent of
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the office, and likewise the name of every constable after he
shall have qualified; and, upon the resignation of a justice,
to immediately transmit notice thereof."

And, according to sec. 832, subd. (11),

"To demand and obtain the official books and papers of
any justice of the peace when his office shall become vacant
and his successor be not elected or appointed and gualified,
or when any justice of the peace shall die, and dispose of
the same as required by .law."

While our supreme court has never directly held the
offices of town clerk and justice of the peace to be incom
patible, it has so decided in a case where one person sought to
hold both the office of justice of the peace and of police
justice (see State ex ret. Knox v. Hddley, 7 Wis. 700), and
in a case where one person sought to be county judge and
justice of the peace. See State v. JoneSy 130 Wis. 572.

This department has held the offices of town librarian
and town clerk to be incompatible and for no other reason
than that the town clerk is by law made the custodian of the
bond of the town librarian. See Biennial Report & Opinions
of Attorney General for 1912, page 808.

It is clear to me that Mr. Cartwright did not only create a
vacancy in the office of the town clerk of the town by his
refusal to file a bond within the time prescribed by law,
but also by his acceptance of the appointment to the office
of justice of the peace, and that Mr. Brown is now the legal,
de Jure town clerk.

Intoxicating Liquors—Indigent, Insane, etc.—The law does
not prohibit the sale of liquor to patients of insane hospital
two miles from the hospital.

July 19, 1915:
Dr. Frank I. Drake, Superintendent,

State Hospital for Insane,
Mendota, Wisconsin.

In your communication of the 17th inst. you statie that
recently two patients from your institution, who had been
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given their liberty about the grounds of the hospital, went
to a saloon some two miles away, purchased liquor and
returned to the hospital in a more or less intoxicated con
dition. You inquire whether a saloon keeper who sells
liquor to patients confined in your institution is open to
prosecution under the law.
Under subsec. 3, sec. 1557, it is made unlawful for any

person to sell or in any way deal or traffic in, or, for the
purpose of evading the law, give away any intoxicating
liquors in any quantity whatsoever, within one mile of either
of the hospitals for the insane, and it provides a penalty
for any person violating such law.
I find no statute, however, which makes it unlawful for a

saloon keeper to sell liquor to an insane person under the
facts stated by you. The sale was made over two miles
from your hospital and, therefore, does not come within
the said provision of sec. 1557.

Appropriations and Expenditures—Ch. 670, Laws of 1913,
authorized the payment of the expenses of members of com
mittee in traveling outside the state.

July 20, 1915.
Hon; G. E. Shaffer,

Chief Clerk of the Assembly.
Your letter of the 16th is received, in which you enclose

extracts from the assembly journal of July 13th, pages
1501-2, Resolution No. 39 A by Mr. Hansen, and of July
, 15th, page 1559, showing the adoption of a motion that said
resolution "be submitted to the attorney general for an
opinion as to the legality of the expenditures of the com
mittee on forestry."

Resolution No. 39 A refers to the appointment of a
special legislative committee on forestry under ch. 670,
Laws of 1913, and avers in the .preamble in part as follows:

"Whereas, Several members of such special leigislatiye
committee, and the clerical force thereof, did considerable
railroad traveling to Buffalo, New York, and to other points
at the financial expense of the state of Wisconsin, and.
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"Whereas, Certain members of such special legislative
committee thereby directly violated the duties enjoined
upon them by this act; * ♦

I refer to the text of this resolution because the action

of the assembly in adopting the motion contains no indica
tion otherwise as to the grounds upon which the validity
of the expenditures of the forestry committee is questioned.
Ch. 670, Laws of 1913, provided for the appointment of a

special legislative committee and provided:

"The committee so appointed shall, before the next regu
lar session of the legislature, fully investigate and report to
the said next regular session what areas of land now held
as forest reserve and those parts proposed to be included
within such reserve" within certain named counties, "are
better adapted to agricultural purposes than to forestry
purposes, and whether the best interests of all persons con
cerned, and especially the taxpayers of the state, will not be
better promoted by devoting said lands to other than re
forestation purposes."

The committee is required to meet for. public hearings
in each of the counties named and is authorized to issue
subpoenas, summon and compel the attendance of witnesses
and employ stenographers, clerks and assistants, and it is
expressly provided:

"The said committee, and a majority of the members
thereof, are hereby invested with plena^ powers to perform
and discharge the duties enjoined by this act * * *."

Sec. 3 of the act provides:

**There is appropriated out of any money in the state
treasury; not otherwise appropriated, a sum suflScient to
carry out the provisions of tnis act. All bills for expenses of
the committee, including witness fees and compensation
for clerks, stenographers and assistants, shall be approved
by the committee, certified by the chairman thereof, and
audited by the secretary of state, who shall issue his warrant
therefor upon the statfe treasurer."

The act, therefore, contains an express appropriation,
enacted in due form of law, of a sum sufficient to carry out
the provisions of the act, and expressly provides for the
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approval, auditing and payment of the expenses of the
committee.

'Of course there are many questions which might be
raised, examined and answered with respect to the validity
of any disbursement of funds from the state treasury. It
is not, however, practicable, upon an inquiry of this char
acter, to examine into all possible questions, nor is it the
purpose of this opinion to do so. I presume that the
assembly desires the opinion of this department as to the
legality of the expenses in question only insofar as the
legality thereof appears to be drawn in question by the
resolution No. 39 A.

The point made by said resolution, as indicated in the
language above quoted therefrom, is that under ch. 670,
Laws of 1913, the committee appointed pursuant thereto
were not legally authorized to travel outside of the state at
state expense in the prosecution of their investigation.
This contention, I am clearly of the opinion, is not well
taken. The duty imposed upon the committee by the
statute is a broad duty to "fully investigate and report"
upon a large and important question of public policy. The
inquiry may be stated thus: First, whether certain lands in
certain named counties are better adapted to agricultural
purposes than to forestry purposes, and, second, whether the
best interests of all persons concerned, and especially the
taxpayers of the state will not be better promoted by devot
ing said lands to other than reforestation purposes. To
enable the committee to discharge this duty it is expressly
vested with plenary power, and certainly impliedly vested
with a broad discretion as to the character and scope of its
investigation. . The statute nowhere contains any express
limitation upon the powers or authority of the committee
either as to the extent of travel which it may undertake in
the prosecution of its investigation, or the amount of the
expense which it may incur in that behalf. These are
matters which, I take it, the legislature intended to leave

to the sound discretion and responsibility of the committee,
acting by a majority, and subject as to expense accounts
to the approval of the chairman. It might well be that in
the exercise of this sound discretion and acting upon that
responsibility the committee found and determined that they



608 Opinions of the Attorney-General

would be aided in the determination of the important
questions submitted to them for investigation by travel and
investigation of forestry projects outside of this state, and I
entertain no doubt that the court would so hold in the event

of an action brought against members of the committee to
compel reimbursement.

Peddlers—License—butcher need not take out a ped
dler's license to sell meat to his regular customers from a
dehvery wagon.

July 21, 1915.'
Hon. D. H. Davies,

State Treasury Agent.
In your communication of the 17th inst. you inquire

whether G. W. Gilbert of Cottage Grove, who is running a.
meat market, needs a peddler's license to sell to his rural
customers. You state that he sells his meat outside of the

corporate limits where he lives, and you inquire whether
this is permissible.

It has been held by this department that butchers or the
owners of meat markets are not required to take out a
peddler's license in order to legally sell to regular customers
when such sales are made by traveling about with a delivery
wagon. See Attorney General's Report for 1908, p. 607.
It is true that in that case it appeared that the party was
making sales only within the corporate limits, but I believe
that that fact did not make any difference. As long as the
sales are made to regular customers I believe no peddler's
license is required.
The same rule has been appUed to milk dealers and

grocers. See Attorney General's Opinions for 1908, p. 602.
It must, however, be remembered that a person who has a
fixed business domicile may conduct his business in such a
way that he is a peddler and must take out a license. This
our court has recognized in the case of Dewitt v. State, 155
Wis. 249.
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Taxation—Villages—Libraries—^Village board has exclusive
power to levy tax for the maintenance of a free library.

July 21, 1915.
Hon. M. S. Dudgeon, Secy.,

Wis. Free Library Commission.
I have yours of the 20th inst. in-which you state that on

August 5, 1893, the voters of the village of Belleville, Dane
county, by a vote of twenty-one to three, voted to establish
a free library and to levy a one mill tax for a library fund;
that recently the village board has voted to decrease this
tax; that you have been asked what right, if any, the village
board had to decrease the tax so established by a vote of the
electors without again submitting the matter to the electors,
and you are asking for my opinion upon the point raised.

I am unable to find any law under which the voters of
said village could legally levy a tax for a library fund.
Sec. 931, Stats., vests the authority in the board of village
trustees to levy a tax for providing a library fund, to be used
exclusively to maintain the library or reading room which
may have been established in said village. I doubt very
much whether there was any law in 1893 by which such a
tax could be levied by a referendum vote. I am certain that
there is no such statute now.

It is therefore my opinion that the village board had a
right to levy such tax as, in their judgment, is sufficient to
maintain the library.

Constitutional Law—Indigent, etc.—Counties—K law re
quiring the county to furnish relief to indigent children in the
first instance, and providing for reimbursement by the town
in which such child resides, is constitutional.

July 21, 1915.
Hon. George P. Hambrecht,

Member of Assembly.
With your communication of the 20th inst. you have

enclosed Sub. Amdt. No. 1 A, to Bill No. 522 A, offered by
the committee on state affairs, together with a letter from
William L. Tibbs, special assistant district attorney of
G*A.—39
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Milwaukee county, in which he comes to the conclusion that
if said bill is enacted into law the courts will hold that it is

either inapplicable to Milwaukee county or unconstitutional.
He says this conclusion appears to follow from the fact that
the legal authority of the county board to levy taxes and
appropriate pubhc funds for the purposes of this bill is
dependent. upon its legal right to care for the poor and
indigent of the county. He further says:

"In Milwaukee county we have under the law abolished
the distinction between town and county poor and the poor
in Milwaukee county are now maintained exclusively at the
expense of the county. Such being the case, I cannot see
that the county board would have any right to compel the
respective towns, cities and villages within Milwaukee
county to levy a tax for the objects and purposes of the
bill."

The bill in question repeals sec. 573/, Stats., and reenacts
a section of the same number. In said new section it is

provided that any person, who shall have knowledge that
any child is dependent upon the public for support or that
such child is neglected or that the health of such child is in
danger, may bring such fact to the notice of the judge of a
juvenile court or of a county court of the county in which
such child resides. Upon receiving such notice the judge
shall notify certain officers in the town, city or village in
which the child resides and shall also appoint a committee
of three persons, residents of the city, village or town in
which such child resides, to investigate, forthwith, the facts
as to the dependence, neglect and health of such child, and
such committee shall make report to such county judge.

It also provides that the judge may make other investiga
tions concerning the condition of such child, and, if it appears
to said judge that the health of such child is in danger, he
may have such child examined by a physician as to its
insanity or whether it has been exposed to any contagious
disease. . Thereafter the'judge may, as the best interests
of such child require, grant aid to it or its parents or to any
person having the care and custody of such child, or commit
such child to the state public school or place such child in
the home of a relative or friend of the family or in the home
of a person interested in public welfare or he may make such
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other disposition of such child as he may deem wise. It then
provides under what condition aid may be granted to such
child, which aid shall not exceed |15 per month for the
first child and $10 per month for each additional child, and
that in no case shall any one family receive more than $40
per month.

It provides also that the county board of each county shall
annually appropriate a sum of money sufficient to carry
out the provisions of the act and that the county treasurer
shall pay out the amounts upon the orders of the judge of the
court having jurisdiction; that the county clerk of each
county shall report to the annual meeting of the county
board, in detail, the amount of money advanced by the
county to the different towns, villages and cities, and that
the county board shall determine the amount to be raised by
taxation and paid by each such town, village and city to
reimburse the county for the money so advanced, and that
the amount so determined shall be raised in the respective
town, village or city and in that way the county shall be
reimbursed.

In the short time that I have had to consider the question
submitted by you I have riot been able'to find any con
stitutional objections to this bill. We have had a law on
our statute books for a long period of time which requires
towns to care for the indigent residing therein. I believe
it is generally conceded that such laws are constitutional.
The statute in question makes special provision for de
pendent children and provides that a juvenile or county
judge in the county, before whom complaint is made, shall
ascertain the facts and conditions with reference to the child
in question ydth the aid of a local committee residing in the
same place that the child is located. The aid given to the
child upon order of such judge is, of course, paid out of the
county treasury and the county is thereafter reimbursed by
the town, village or city in which the child is located after
the tax has been levied in such municipality.
The care of the poor, being a local function which is

properly delegated to the local municipality, may properly
be paid for by money raised by taxation in such municipality.
The fact that the county advances the money and is after
ward reimbursed does not alter the rights in the case.»
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See State ex ret. Attorney General v. Hammerlundy 159 Wis.
315, in which the same arrangement was made in the law
requiring the reassessment in localities where the assess
ments were in violation of law. The state paid for the
expense; of such reassessment and was afterward reimbursed
by taxation in the municipality in which the reassessment
took place. The court held that this was not in violation
of any constitutional requirement that the rule of taxation
shall be uniform. The fact that certain counties in the
state, including Milwaukee county, have abolished the dis
tinction between town and county poor, under a statute
authorizing such action, cannot in any way affect the validity
of this statute. There is no constitutional provision violated
and if it conflicts with any former statute the latter statute
will be the one that governs. While this is true, the objec
tion raised by the special district attorney of Milwaukee is
worthy of consideration by the legislature.

It seems to me that the bill in its present form is objection
able for the reason that under the law as it exists today aid
may be given in certain counties by the poor commissioner
and in other counties, where the township system is in
vogue, by the town officers at the same time that aid is
given to such child by order of a judge. These officers act
independently of each other and in some cases aid may be
secured from more than one source. While I think the bill,
if enacted into law, would be constitutional, I cannot refrain
from suggesting that it might be well to make such changes
in it by redrafting parts of it as will make it easier of proper
administration.

Criminal Law—Person writing threatening letter may be
prosecuted for blackmail.

July 22, 1915.
A. M. Warden,

District Attorneyy
Washburn, Wisconsin.

With your communication of the 21st inst. you enclose a
letter written by A. E. Hastie of Minneapolis, to C. H. Flynn
of Washburn. The letter threatens to prosecute Mr. Flynn
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for house-breaking and insinuates that Mr. Hastie might
have a case against him for stealing and trespass. You
state that Mr.. Flynn has asked you to prosecute the writer
of said letter, and you inquire whether there is any statute
outside the statute of criminal libel under which a prosecu
tion could be brought.

It appears from.your letter that the writer of the letter to
Mr. Flynn had a cottage in your county which was formerly
owned by Mr. Flynn and the Washburn Brewing Company;
that in a court proceeding the land in question was awarded
to Mr. Flynn's wife in divorce proceedings and since Mr.
Flynn's return he has begun proceedings to set aside the
award, and that the writer of the letter abandoned the
place nearly three years ago.

If the writer of said letter has no claim to said cottage
whatever and it is owned by Mr. Flynn, then a prosecution
may be brought against him under sec. 4380 for writing a
threatening letter accusing another of a crime, with intent
to compel the person so threatened to omit to do a lawful
act. If, however, the writer of the letter owns the cottage
in question and he is threatening to prosecute anyone that
trespasses on it, he will be within his rights, for in that case
the act which he is trying to prevent will be unlawful.

Intoxicating Liguors—^Where a brewery mails postal card
orders into dry territory, and, in response to orders received
thereon, sends a wagon into such dry territory with liquors
to fill such orders, it may be prosecuted under sec. 1565.

July 23, 1915.

D. E. McDonald,
District Attorney,

Oshkosh, Wisconsin.
In your communication of July 21st you state that a

matter has come up in your office regarding the prosecution
of the Oshkosh Brewing Company for selling beer in dry
territory. The facts are that at the last April election the
village of Omro voted in favor of no license; that the Oshkosh
Brewing Company, whose principal office and place of
business is Oshkosh, Wisconsin, mailed postal cards to every-
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one in the village of Omro containing an order for beer.
Upon those postal cards being filled out and returned to the
Oshkosh Brewing Company the beer was loaded upon a
wagon of that company and carried to the village of Omro, a
distance of eleven miles, and there delivered to the persons
signing the orders. You inquire whether this is in violation
of the excise law.

That part of sec. 1565 applicable to your statement of
facts is as follows:

/'And any person soliciting, procuring, or receiving from
or forwarding for, any person, firm or corporation, except
a licensed liquor dealer, an order for the purchase of any
such liquors, to be filled by any other person, firm or corpo
ration outside of the municipality in which the order is
taken, shall in case such liquors are delivered to the person
so ordering them, be deemed and held to be liable as and
for a sale of such liquors at the place where such order is
solicited, procured, received or so forwarded, and the per
son, firm or corporation so receiving and filling such order,
except for a licensed dealer, or for the individual purchaser
upon his direct written order shipped direct to him, whether
such liquors are shipped or delivered by common carrier
or otherwise, or directed or delivered to the purchaser or
his agent or to the agent of the shipper or to the agent of
any carrier, to be delivered to such purchaser, shall be
deemed and held to be liable as and for a sale of such liquors
at the place where such liquors are so actually delivered, and
received by such purchaser and not at the place of such
shipment, in all respects as any local dealer in such liquors
at such place of actual delivery, under chapter 66 of the
statutes."

Under your statement of facts the Oshkosh Brewing
Company is guilty of soliciting orders for liquor in a dry
territory and I am of the opinion that it may be prosecuted
under the above quoted provisions of our statute. Statutes
making it an offense to solicit orders for liquor in a dry
territory through agents, circulars, posters or newspaper
advertisements have been held valid. Woollen & Thornton
on the Laws of Intoxicating Liquors, sec. 206, citing Zinn v.
State (Ark.), 114 S. W. 227; State v. J. Bass Co., 104 Me. 288,
71 Atl. 894.

You also take exception to the following sentence in my
opinion to you of May 27, 1915: "Under well established
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rules of the iaw of sales the title to the liquor would not pass
until it is delivered to the party ordering the same."* You
state that the decisions of our court, in your opinion, hardly
bear out this statement. This statement was made with
reference to a sale by a brewery to a person Hying within the
same municipality whose order was taken over the phone for
a certain amount of liquor to be delivered at his residence.
The same rule of law is given in Woollen & Thornton, Laws
of Intoxicating Liquors, sec. 699, as follows:

"No sale or gift is complete unless there has been a de
livery, either actual or constructive. The vendor must lose
his dominion, as it were, over the liquors sold, and the pur
chaser must be vested with dominion over it. Unless this
be done there is no sale, and no offense is committed."

See also 22 Am. & Eng. Ency. of Law (2d ed.), p. 1339.
Our court has not passed upon this point, but in the cases

of Sarbecker v. State, 65 Wis. 171, and Ranney v. Higby, 4
Wis. 154, the manufacturer or vendor lived in one city and
delivered the liquor to a common carrier in the city in which
the brewery was located to be shipped to the purchaser.
The court held there that a delivery to the common carrier
consummates the sale and takes the place of the delivery to
the purchaser in person. The same principle is announced
in Woollen & Thornton, Laws of Intoxicating Liquors, sec.
759, where it is said: ^

"A person licensed to sell liquor at a particular place may
also solicit orders elsewhere throughout the city, town or
county for which he is licensed, as well as throughout the
entire state, and agree to forward it by express or any com
mon carrier. In all such instances the sale is completed
when the liquor is delivered to the carrier. But if he can
only sell on particular premises, the agent of the carrier
must come upon the premises and there take possession of
the liquors, and the seller cannot carry it to the carrier's
office or depot."

We find nothing in any decision of our supreme court at
variance with the principle announced in our former opinion.
*Pages 451. 452 of this volume.
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Education—County Board of Education—Public Officers—
District, Attorney—County boards of education have plenary
power to consolidate school districts.
Duty of district attorney to advise county board of

education. •

July 26, 1915.
M. E. Davis,

District Attorney^
Green Bay, Wisconsin.

I have your request for opinion of the 24th inst., in which
you refer to ch. 380, Laws of 1913, compiled as sees. 496-1,
et seq.. Stats., and you suggest that this statute confers
exclusive power upon the electors of school districts to deter
mine whether or not school districts shall be consolidated.
You say:

"Ch. 380 is the latest enactment on consolidating school
districts, constitutes a special chapter on consolidation, pre
scribes the procedure to be followed, and, in my opinion,
by so doing, took the place of statutes existing prior to that
chapter."

You also ask whether the district attorney is obliged to
act as attorney for the county board of education.

In part, at least, it seems to iqe that you may have over
looked ch. 751, Laws of 1913, enacted subsequently to ch.
380, Laws of 1913, and which is compiled as sees. 702-1
to 702-13, inclusive. Stats., creating the county board of
education. Subsec. 3, sec. 702—10 of this law gives the
county board of education created therein plenary power
upon their sole authority and discretion to alter school
district boundaries and consolidate schpol districts, in the
following language:

"The county board of education should have full power
and authority to form, organize, alter or consolidate school
districts, and shall be vested exclusively with all the power
and authority now exercised by town boards, village boards
of trustees and city councils, in the formation and organ
ization of districts, and in the consolidation and alteration
of them, with the right of appeal by any person aggrieved
thereby to the state superintendent from its decision as now
provided by law."
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This statute is construed by the state superintendent's
office, and I think correctly and in accordance with the
intention of the legislature, to confer upon the county board
of education supreme authority in the matter of alteration
of school district property and consolidation of school
districts, subject only to the right of appeal to the state
superintendent. It was intended to give this power to the
county board of education notwithstanding such consolida
tion might be opposed by the school districts affected.
Ch. 380, Laws of 1913, sees. 496-1, et seq.. Stats., is a

statute which was designed primarily to extend state aid to
consolidated school districts as an inducement to consolidate

and for the improvement of rural schools. The two statutes
appear to have been enacted largely without reference to
each other. Taken together they have presented the
anomaly that, where two districts were consolidated by the
county board and without the consent of the districts, they
received no state aid, but where, if consolidated voluntarily
by a vote of the electors of the districts affected, pursuant to
ch. 380, Laws of 1913, they obtained state aid. I am advised
that a bill has passed both houses of the present legislature
to amend the law so that state aid may be obtained in
accordance with the provisions of ch. 380, Laws of 1913, in
the event of the consolidation of rural school districts by
either method.

I am of the opinion that the two laws should be and can be
construed together and the provisions of ch. 380, Laws of
1913, be given effect in the absence of any action by the
county board of education, but that in the event of action
by the county board such action is controlling under the
provisions of sec. 702-1, et seq.

The county boards of education, created by ch. 751, Laws
of 1913, sec. 702-1, Stats., are established as county officers
and are provided for in the chapter of the statutes relating
to county officers. It is the duty of the district attorney,
under the provisions of sec. 752, Stats., among other things
"to prosecute or defend all actions * * * in which the
state or county is interested" and "to give advice to the
county board and other officers of his county." This statute
has been, for many years, construed as making district
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attorneys the legal advisers and attorneys, generally, for all
county officers in all matters pertaining to their official
duties or affecting the interests of the state. In view of the
statutes above referred to, I am of the opinion that the
district attorney is, by virtue of the office, attorney and legal
adviser of the county board of education.
I have heretofore ruled to this effect in an opinion rendered

the 6th inst. to E. E. Brindley, district attorney of Richland
county. *

Constitutional Law—Plumbers—License—Law providing
for licensing of contracting plumbers constitutional.

July 26, 1915.
Hon. George P. Hambrecht,

Member of Assembly.
I have your request for opinion of the 23d inst. in reference

to Bill No. 347 A. You ask, first, if this measure, if enacted
into law, will have the effect of restricting the sale of plumb
ing materials to contractors and others who employ licensed
plumbers, and, second, whether the provision of the bill
providing for the licensing of plumbing contractors, without
reference to the technical qualifications of the contractors,
would render the measure unconstitutional.

Answering your first inquiry I call your attention to the
language of the bill amending sec. 959-54, Stats., and
containing the provision requiring licenses to be obtained
by plumbing contractors. This provision expressly requires
a license to be obtained only by persons engaged in "the
business of installing plumbing, or who shall install plumbing
in connection with the dealing in and selling of plumbing
material", and it further expressly provides:

"Any person, firm or corporation selling or dealing in
plumbing materials or supplies but not engaged in the in
stallation of plumbing shall not be required to employ or
have a licensed master plumber as provided for by this sec
tion."

■"Page 582 of this volume.
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I am of the opinion that this language would not be con
strued to prohibit any person engaging in the business of
buying and selling plumbing supplies or materials without
a license, provided the person is not also engaged in the
business of installing plumbing. Neither would this lan
guage be construed, in my opinion, as prohibiting the sale
to or purchase by a person who might desire to install
plumbing materials for his own use and not as a business
or occupation.
In view of the express language of the bill above quoted

it would seem unnecessary to go into any elaborate discus
sion of precedent or rules of construction which would apply
to its interpretation.

Your second question is whether a provision for the
licensing of plumbing contractors without reference to
technical qualifications of the contractors would render'the
law unconstitutional.

An examination of Bill No. 347 A, and amendments,
indicates that it is one of the purposes, if not the primary
purpose, of this bill to amend the law so as to do away with
the licensing of plumbing contractors. I do not see any
ground for constitutional objection to a provision for the
licensing of plumbing contractors without the requirement
of examination, or otherwise, as to their technical knowledge.
You do not state what the constitutional objection or
question raised with respect to this provision is. The pur
pose of the license is for supervision and in the case of the
contracting plumber all that this supervision amounts to is
that a contracting plumber to be lawfully authorized to
install plumbing "shall be required at all times to have a
licensed master plumber in charge, who shall be responsible
for the proper installation of all such plumbing."
The purpose of the law apparently is to bring all persons

engaged in the business of installing plumbing under super
vision and control as nearly uniform as practicable. The
law recognizes that contracting plumbers are, or in many
cases may be, business men and contractors without direct,
personal experience and qualifications in the art of plumbing.
Nevertheless, these contractors are engaged in and are,
through licensed plumbers whom they employ, actually
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installing plumbing. Such contractors are the responsible
parties with respect to the work done by them. If it is the
design of the bill to assure that any such contractors in
stalling plumbing do so under the direct supervision and
charge of a licensed master plumber, I see no constitutional
objection to securing and making effective this purpose
through the issuance of a license to the plumbing contractor.

Requisitions—Criminal Law—Procedure for extradition
from foreign country.

July 26. 1915.
Gad Jones,

District Attorney,
Wautoma, Wisconsin.

In your communication of July 24th you state that a
warrant was issued in your county for a man who has gone to
Canada to escape arrest; that as soon as you have located
him in Canada you will try to get him back on requisition
from the Canadian authorities. You inquire as to the pro
cedure necessary to extradite a criminal from Canada.
There is no definite procedure prescribed in any of the

statutes or treaties, but the practice has been to make out
the extradition papers to the governor in the same manner
that would be followed in cases of application for extradition
to the governor of another state. The governor of this
state will forward the application to the secretary of state
at Washington, who makes application to the British
government for the fugitive from justice.
You do not mention the crime with which this party is

charged. It must, of course, be a crime which is extra
ditable under the treaties between the two governments;
otherwise the requisition will not be honored.
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Public Officers—Legislature—Expenses incurred by ser
geant at arms in securing attendance of absent members
may be imposed upon such members.

July 28, 1915.

Hon. L. C. Whittet,
Speaker of the Assembly.

I have your letter of the 27th inst. in which you state that
the question has arisen as to the power of the sergeant at
arms to arrest an absent member and compel his attendance
upon a call of the house under rule 91 of the Assembly
Manual, and you inquire whether the expenses incurred by
the sergeant may be charged to the member sent for. You
have directed my attention to sec. 7, art. IV, Wis. Const.,
which provides:

, "Each house shall be the judge of the election, return and
qualifications of its own members; and a majority of each
shall constitute a quorum to do business, but a smaller num
ber may adjourn from day to day, and may compel the at
tendance of absent members in such manner and under
such penalties as each house may provide."

I find no provision in any rule of the assembly, as contained
in the Assembly Manual for 1915, under which the sergeant
at arms is authorized to charge the expenses incurred by
him in compelling the attendance of a member to such
member.

Rule 101, however, provides as follows:

"The rules of parliamentary practice comprised in Jef
ferson's ihanual shall be the standard in all cases to which
they are applicable and in which they are not inconsistent
with these rules."

Rule 8, of Jefferson's Manual, provides as follows:

"No" member shall absent himself from the service of the
Senate, without leave of the Senate first obtained. And in
case a less number than a quorum of the Senate shall con
vene, they are hereby authorized to send the Sergeant-at-
Arms, or any other person or persons by them authorized,
for any or all absent members, asthemajority of such members
present shall agree, at the expense of such absent members,
respectively, unless such excuse for non-attendance shall be
made as the Senate, when a quorum is convened, shall judge
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sufficient, and in that case the expense shall be paid out of
the contingent fund. And this rule shall apply as well to
the first convention of the Senate, at the legal time of meet
ing, as to each day of the session, after the hour is arrived to
which the Senate stood adjourned."

Although Thomas Jefferson prepared the manual that
bears his name for use in the senate of the United States, it
is a fact that in 1837 the house of representatives, by a rule
which still exists, provided that the provisions of the manual
should ^'govern the house in all cases to which they are
applicable and in which they are not inconsistent with the
standing rules and orders of the house." (Annotation to
Rule lOl, Assembly Manual for 1915.)
In view of the provisions of assembly rule 101 above

quoted, I believe that rule No. 8 of Jefferson's Manual,
above quoted, is applicable and under it the sergeant at
arms of the assembly is authorized to charge the expenses
incurred in compelling the attendance of an absent member
to such member, unless such member is excused from non-
attendance by the assembly when a quorum is conyened, in
which case the expenses must be paid out of the contingent
fund.

As to the provisions concerning the contingent fund, see
rule 29 of Assembly Manual and sec. 127-1, Stats. 1913.

Legislature—Witnesses—Committees have power to com
pel attendance of witnesses.

July 29, 1915.
Hon. William A. Schroeder,

Member of Assembly.
This morning you handed me a copy of resolution No. 48

A, adopted by the assembly,

"Providing for a legislative investigation of certain spe
cific charges against members of the assembly with reference
to the passage of bill No. 464, S."

The resolution provides for the appointment of a com
mittee of three members of the assembly "to fully, fairly.
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thoroughly and impartially investigate such charges and
all matters pertaining to the passage of bill No. 464, S."
The resolution further provides:

"That in the exercise of the power conferred upon them the
said committee, by subpoena issued over the signature of the
chairman or acting chairman of the committee and served in
the manner that a circuit court subpoena is served, may
summon and compel the attendance of witnesses," etc.

The resolution also provides that, in case any witness
shall refuse to appear or testify or produce papers, "such
committee shall report the facts to the circuit court of the
county wherein such examination is being conducted, and
it shall be the duty of such court to compel obedience to
such subpoena by attachment proceedings for contempt,"
etc.

You ask whether in subpoenaing witnesses the committee
should follow the ihethod outlined by the resolution or the
provisions of sec. 122, Stats. Without stopping to consider
the authority pf the assembly to empower its committee to
issue subpoenas for the compulsory attendance of witnesses
I will state, without hesitation, that it is by far the safer
practice for the committee to follow the provisions of law
in such regard.

Sec. 122, Stats., provides that such subpoenas "shall be
signed by the presiding ofTicer and chief clerk of the senate
or assembly." I think your subpoenas should be thus
signed.

Sec. 125, Stats., also provides:

"Every refusal to testify or answer any question, or to
produce keys, books, records, documents or papers before
any such committee shall be forthwith certified to the proper
house by the chairman of such committee. Such certificate
shall be transmitted, and the person so refusing taken, by
the sergeant at arms or one of his assistants before such
house to be dealt with according to law."

The assembly has full power to punish for contempt.
A refusal to testify before a committee of the house may be
punished by the house itself as for a contempt.

It seems to me that the statutory provisions included in
sees. 122 to 127, inclusive, more surely confer upon your
committee powers to secure the attendance of witnesses
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and to punish for failure to obey the subpoenas and orders
of the committee than the resolution, and it is my opinion
that your committee should follow the practice laid down by
the statutes.

Education—State Aid for Agricultural Schools—^Automo
bile and livery hire and expenses of faculty not proper
items upon which to base state aid.

July 30, 1915.
Hon. C. p. Gary,

State Superintendent of Public Instruction.
I have yours of the 29th inst. in which you state that you

have received the aimual report for the year ending June
30, 1914, from one of the counties in this state maintaining
a county school of agriculture and domestic economy,
which report, among other items of disbursements for the
year, contains the following: "Automobile, §570.00; livery,
$79:90; Expenses of Faculty, $501.61."
You desire to know if it would be proper for your depart

ment to take the above items into consideration in determin
ing the amount of state aid that should be paid the county
maintaining said school, and if the state could legally pay
two-thirds of such expenses on the ground that they were a
part of maintaining the school within the meaning of sec.
553/, Stats.

Subsec. 2, sec. 553/, reads as follows:

"On the first day of July in each year, the secretary of
each county school board maintaining a school on the
approved list, shall report to the state superintendent,
setting forth the facts relating to the cost of maintaining
the school, the character of the work done," etc.

Subsec. 3, sec. 553/, reads as follows:

"Upon receiving such certificate, the secretary of state
shall draw his warrant, payable to the treasurer of the
county maintaining such school, for a sum equal to two-
thirds the amount actually expended for maintaining such
school during the year;" etc.
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The words "maintain", "maintaining" and "maintained"
existed in the school code before they were used in con
nection with the law authorizing the establishment of county
schools of agriculture and domestic economy, and I believe
have been generally well understood. They are not technical
words and are entitled to be used in the ordinary acceptation
of those words and in connection with the word "school".
The Century Dictionary gives, among others, the following

definitions of the word "maintain";

"To hold in an existing state or condition; keep in existence
or continuance; preserve from lapse, decline, failure, or
cessation; keep up."

The item "automobile" cannot very well be considered as
necessary to the maintenance of a school. In certain
engineering schools it may well be a part of its regular equip
ment, but in my experience it has never been considered a
necessary item in maintaining the schools of this state.
The livery item, on its face, does not indicate that it is

necessary for keeping or maintaining a school. I know of
no law which authorizes the officers of a school to contract
for livery hire and charge the same as an item of cost of
maintaining a school.
The item "expense of faculty" does not disclose, on its

face, that it was paid by the county for members of the
faculty by virtue of any contract of employment or that the
expenses of the members of the faculty were items actually
expended for maintaining the school.

It is my opinion that the above items should not be
approved by your department as proper items to be con
sidered in determining the cost of maintaining said school,
and, if such items were certified to the secretary of state, it
is my opinion that they do not constitute a legal claim and
that he could not legally draw his warrant in favor of the
treasurer of this county for two-thirds of the sums expended
for the above items.

A.G.—40
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Appropriations and Expenditures—Public Officers—Ch,
413, Laws of 1915, creating department of agriculture, does
not transfer to such department appropriations to depart
ments consolidated therein.

August 2, 1915.
Hon. G. p. Norgord,

Commissioner of Agriculture.
I have considered the questions propounded in your

communication of the 2d inst., relating to the proper
construction of ch. 413, Laws of 1915, and my conclusions
are as follows:

The only appropriation under the terms of this law avail
able to the department of agriculture is the appropriation
of $40,000 made by the act. I cannot read out of the act
any intent on the part of the legislature to make the appro
priations heretofore running to the live stock sanitary
board, department of immigration, state apiary, depart
ment of agriculture for premiums at the state fair or the
board of veterinary examiners, available to the department
of agriculture.
The repeal of sec. 1458Z> leaves no specific provision for

disposition of the receipts of the state fair, and, under the
general law, they will have to be covered into the general
fund.,

In my opinion the balances in the state treasury July 1,
1915, to the credit of the department of immigration, the
live stock sanitary board, the apiary inspection department
and the fees and licenses deposited by the live stock sanitary
board are not available, under the terms of this act, to the
department of agriculture.
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Criminal Law—Intoxicating Liquors—Appeals—^There is
no conflict between sees. 4761 and 1551. The appeal in
a criminal case need not be perfected for five days, but
service of notice of intention to appeal under sec. 1551 pre
serves rights of defendant thereunder. •

August 2, 1915.
C. S. Roberts,

District Attorney,
Balsam Lake, Wisconsin.

In your communication of July 29th you direct my
attention to sec. 4761, Stats., which provides that the notice
for appeal in the case of justice court actions must be served
upon the justice within five days; also to sec. 1551, which
provides for the destruction of intoxicating liquors in a
prosecution for the violation of the excise law within twenty-
four hours after the conviction unless the defendant serves

a notice on the officer that he intends to appeal from the
judgment, in which case the justice shall make an order
for the preservation and storage of such liquor pending the-
appeal, etc.
You state that there is a discrepancy in that in one section

the time limit for the appeal is five days, while in the other
section the time limit is twenty-four hours, and you inquire
whether I can suggest a way in which both of these pro
visions may be complied with.
The exact wording of the provision in said sec. 4761 is

as follows:

"Any person desiring to appeal from any sentence or
judgment of conviction against him shall give said justice
notice thereof in writing, within five days and thereupon the
defendant shall be committed or enter into recognizance,
and further proceedings shall be had upon such appeal as
provided in chapter 192; and the complainant and wit
nesses may also be required to enter into recognizances,
with or without sureties, in the discretion of the court, to
appear at said circuit court at the time last aforesaid and
to abide the order of the court therein."

That part of sec. 1551 to which you refer, and which is
here relevant, is as follows:

"If, upon the trial of the defendant he shall be convicted
of the offense described in sections 1550 and 1565c, the court
shall enter an order directing the officer so having such
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liquors in his possession to publicly destroy the same within
twenty-four hours, unless during that time the defendant
shall serve a notice on such officer that he intends to appeal
from such judgment of conviction, as in such cases provided,
to' the circuit or the supreme court, as the case may be.
In case such notice is served and the original with proof of
service^is filed during said time by the defendant with the
justice'or court, such justice or court shall make such order
as may be necessary for the preservation and storage of such
liquors pending such appeal, and such further order as may
be proper on the final determination or dismissal of such
appeal. If the defendant shall be acquitted, such order
shall direct said officer to return the liquors so seized, to
such defendant. Costs for the taking, removal, and care of
such Uquors shall be allowed by the court, as shall be deemed
reasonable, against the losing party, and shall be added to
and become a part of the statutory costs in such action either
at the time of entering judgment or at the time of making
the final order as aforesaid."

After a careful consideration of these two provisions of
the statutes, I have come to the conclusion that it is possible
to substantially comply with both of them. You will note
that under sec. 4761 the necessary steps to be taken in order
to perfect an appeal are therein given. The notice of appeal
must be served upon the justice within five days of the
rendition of the judgment.
In the above quoted provisions of sec. 1551 the steps are

outlined which a defendant is required to take, if convicted,
in order to save his liquor from destruction. He is required
to serve upon the officer—^not the justice of the peace', as in
the former statute—a notice that he intends to appeal. If
this is done, then the liquor will not be destroyed. If he
fails to serve this notice within twenty-four hours, then the
liquor is destroyed. .'

It is true that sec. 1551 provides that, if the defendant
is acquitted, the order of the justice shall direct the officer to
return the liquor seized to the defendant, and that this
cannot be carried out in cases where the liquor has been
destroyed for the reason that no notice was given to the
officer by the defendant as required by this statute. This
is only true in cases where the liquor has been destroyed
and the conviction is reversed by the upper court. In such
cases I take it that it will not be necessary for the court
to make such order and that the order to return the liquor
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to the defendant must only be made in cases where the
liquor has not been destroyed. The statute makes it possible
for the defendant to preserve his liquor until the case has
been passed upon by the upper court, and if he does not
follow the directions given by the statute for preserving
the liquor it is his own fault that the liquor cannot be re
turned to him.

I believe, therefore, that there is no discrepmicy between
the two statutes and that they may be complied with as
above indicated in prosecutions for violation of the excise
law.

Towns—Special Meetings—Bridges and Highways—Ap
propriations and Expenditures—A special town meeting
may reconsider an action of regular meeting.

Electors of town may change place where money is
to be expended under State Aid for Highways Law unless
state or county objects.
Town board may not say where such money shall be

expended. ,

August 2, 1915.
A. H. Smith,

District Attorney^
Merrill, Wisconsin.

In your communication of the 28th ult. you submit
the following state of facts:

"At the annual town meeting in 1914 in the town of Birch
there was voted |500 for use on the state highway system,
but at that meeting the electors did not designate on what
portion of the highway system in said town the money should
be used together with that from the county and state pur
suant to the state highway law. The town board made their
annual report for September first to the county clerk, stating
that $500 had been levied and asking the county and state
for an equal amount. At the general town meeting in 1915
the electors of the town passed a resolution to use all state
Mghway funds then available at another place on the said
state highway system in the town of Birch. This the county
highway commissioner contemplated to follow out, it be
ing so . directed by the electors of the town of Birch, but
before the county highway commissioner had acted pur
suant to the town meeting on April 6, 1915, some of the
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electors in said town petitioned and secured a special elec
tion to reconsider and rescind the action of the electors
taken at the annual town meeting in April, and at the special
meeting the electors by a small majority reconsidered and
rescinded the'resolution iiassed at the annual meeting. The
county highway commissioner now desires to know whether
or not the special election held on the 12th day of July, 1915,
could reconsider and rescind the action taken at the annual
meeting on April 6, 1915."

You also submit the further question of whether the
electors at the town meeting may change the determination
of the town board as to where the funds should be used on

the state highway system in that town.
Answering your second question first, I will say that it

appears to me that the intention of the State Aid for High
ways Law is that the electors of a town shall designate in
the resolution voting the tax the portion of the system of
prospective state highways in the town upon which the
money is to be so expended. I do not think the town board
has anything to say about where the money shall be expended
if there is at the time of voting the tax a system of prospec
tive state highways in such town. Subd. (b), sec. 1317/77-4,
provides:

'Tf there shall be in that county no system of prospective
state highways selected under section 1317/17-3, any town
may vote a tax, and the town board shall select a portion
to be improved therewith after the system is selected by the
county board."

I can find no other instance provided in the law where the
town board is vested with authority to select the particular
portion of the highway upon which the money voted shall
be expended. That provision was inserted in the law so
that the various towns might act under the provisions of
this law after the same was passed and before the county
board met. I do not think it has any application after
the county, board has selected a system of prospective state
highways in the town. If, therefore, there was a prospective
system of state highways in the town of Birch in 1914 at
the time of the holding of the annual town meeting, it was
the duty of the electors to designate the particular portion
of the systena of state highways upon which the money then
voted should be expended and the town board was vested
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with no power or authority to designate the same. It
follows, therefore, that the action of the town board in
designating the place where the money was to be expended
was not in any manner binding upon the town.

While the question is not presented in your inquiry of
whether the town board may at a subsequent annual town
meeting rescind its action taken at a former annual town
meeting designating a certain place where money raised
under the State Aid for Highways Law shall be expended
and designate another, it seems appropriate to discuss the
same in connection with the question explicitly propounded
and above answered.

In Dillon on Municipal Corporations, §539, it is stated:
"At any time before the rights of third persons have

vested, a council or other corporate body may, if consistent
with its charter and rules of action, rescind previous votes
and orders." .

In Cox V. Mount Tabor^ 41 Vt. 28, 31, it is said:
"A town, like an individual, may change its purposes,

and a town may express this change by its vote, and, unless
some right in another has been acquired or has vested under
its action, no one may complain of the change."

This language was cited approvingly in Estey v. Starr, et at.,
56 Vt. 690, 694, where it was held that a town could rescind
its vote taken at a prior meeting to aid in the construction
of a railroad when no right of third parties had vested and
nothing had been done under the vote.
I think a consideration of the State Aid for Highways

Law in its entirety reveals an intent to vest a broad discretion
in the towns as to where money raised for the improvement
of a system of prospective state highways shall be expended.
The question of whether any money shall be expended in
such town is left to the initiation of the voters. There is no
one interested in that question except the town, the county
and the state, and although the town at the time it votes to
raise the tax may designate, a particular portion of the
system to be improved, yet, if it changes its mind before
the money is actually expended and determines that the
money shall be expended in another place and neither the
county nor the state interposes any objection, I do not
think its action in this respect can be questioned by any one.
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My conclusion, therefore, is that even though the place where
the money is to be expended be designated at the annual
town meeting, such designation may be changed at a sub
sequent annual town meeting before the money is actually
expended.

I how come to consider the question of whether the
action taken at an annual town meeting, designating the
place where such money is to be expended, may be changed
at a special town meeting thereafter called for that purpose
before the money is expended. The answer to this question
depends, in the main, upon the construction of our statutes
relating to special town ̂ meetings. Sec. 788, Stats. 1913,
provides:

"Sjiecial town meetings may be held for the purpose of
choosing town officers to fill vacancies that may occur and
for the purpose of transacting any other lawful business
which might be done at the annual meeting, on a request
being made to the town clerk in writing signed by twleve
qualified voters of such town, specifying in such request
the purposes for which such meeting is to be held. No matter
voted upon or decided at any such special town meeting shall
be acted, upon in any subsequent special town meeting held in
such town prior to the time for holding the next annual town
meeting"

i

The language underscored, together with the provisions of
sec. 795, Stats. 1913, relating to the transaction of business
at town meetings, providing that "no reconsideration of
any vote shall be had at any town meeting unless it be taken
by a majority vote within One hour from the time such vote
shall have been passed," suggests an intention on the part
of the legislature that actions taken at town meetings shall
be impressed with a certain degree of finality, and yet it is
to be noted that, while the statute expressly provides that no
matter voted upon at a special town meeting shall be taken
up at any subsequent special town meeting, there is no
express provision of the statute that a matter voted upon
at the annual meeting may not be the subject of consideration
at a subsequent special meeting. Of course, the provision of
sec. 795, preventing the reconsideration of a vote, unless
taken within one hour, means a reconsideration thereof at
the same meeting, the purpose being to prevent the recon
sideration of votes taken after a number of the voters
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have left the meeting. It does not necessarily follow that
the vote may not be reconsidered at a subsequent special
meeting where notice is given of the purpose thereof and an
opportunity given to the electors to be present. In other
words, its purpose is to prevent a minority of the voters
of the town taking a "snap judgment" after a sufficient
number of voters have left the polls to give them control of
the meeting.

It is to be noted, too, that by sec. 788 a special town
meeting may be called "for the purpose of transacting any
other lawful business which might be done at the annual
meeting" The language is not "which might have been
done at the annual meeting," thereby implying business
which, though it might have been done, was not done. The
phrase "might be done" would seem to imply business
which was done as well as business which was not done.
But I am persuaded we are not obliged to carry our reasoning
to this extent to justify the authority of the special town
meeting to reconsider the act of the annual town meeting.
The reconsideration of the vote of the annual town meeting
could have been taken at the annual meeting. It is, there
fore, business which might be done at the annual meeting.
Being business which might be done at the annual town
meeting, it falls clearly within the terms of sec. 788 and in
my opinion the special town meeting of the town of Birch
mentioned in your statement of facts was legal and proper
and the result thereof is binding on the town.

Public Health—Plumbing—Under Bill No 347 A,
plumbii\g may be installed by journeyman plumber.

August 3, 1915.
C. A. Harper,

State Health Officer.
In your communication of July 30th you direct my

attention to the plumbing bill, No. 347 A, which has just
passed the assembly in an amended form and will soon appear
in the senate. The amendment to which you refer is the
one introduced by Mr. Cretney which eliminates the word
"master" in line 44 on page 3 of said bill. You inquire
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whether an individual who was formerly a master plumber
can not go on and run a shop, take out a journeyman's
license and install plumbing under the provisions of this bill
as amended.

This question must be answered in the affirmative, for
the sentence from which the word "master" is eliminated
is as follows:

"Any person, firm or corporation desiring to engage in or
work at the business of installing plumbing or who shall
install plumbing in connection with the dealing in and sell
ing of plumbing material and supplies in this state, shall
be required at all times to have a licensed plumber in charge
who shall be responsible for the proper installation of all
such plumbing."

It will be sufficient under this provision if a licensed
journeyman plumber is in charge of the work, for it is
evident that this amendment is to make this possible, so
that all that is necessary by any person, firm or corporation
who desires to engage in the work of installing plumbing,
in connection with dealing in and selling plumbing material,
is to have some one in charge who is a licensed journeyman
plumber. The effect of the statute is that such persons
engaged in such business will not take out a master plumber's
license, but a journeyman plumber's license only.

Intoxicating Liquors-—State Fair Grounds—Permitting sale
of malt liquor, though not intoxicating, on fair grounds
forfeits sta,te aid.

August 3, 1915.
Hon. 0. E. Remey,

Secy. State Board of Agriculture.
A short time ago you brought to this department two

bottles of "Pablo," manufactured by the Pabst Brewing
Company, and asked whether, if the sale of said "Pablo" was
permitted on the grounds of a state or county fair, it would
cause the forfeiture of the state aid to such fair in view of

the provisions of sec. 1463—^that the president and secretary
of each agricultural society, association or board claiming
state aid shall file with the secretary of state, upon blanks
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furnished by that ofTicer, an itemized statement of pre
miums, etc., and also a statement that at such fair the sale
of intoxicating liquors was prohibited and excluded from
the fair grounds.
You also give a certified statement by Dr. A. J. Schedler,

analytical chemist of Milwaukee, in which he states that
he has made a complete analysis of the Pabst Brewing
Company's "Pablo" and finds that it contains alcohol by
weight 0.14% and alcohol by volume 0.18%.
I have had the state chemist analyze the "Pablo" con

tained in one of the bottles left in this office and he found

the same to contain alcohol by volume 0.27% and alcohol
by weight 0.20%.

I am also informed that "Pablo" is a fermented malt

liquor, but, according to the tests made as above stated,
it does not contain enough alcohol so that it could be termed
an intoxicating liquor.
Under the statutes of this state no man is authorized

to sell "any spirituous, malt, ardent or intoxicating liquors
or drinks" without a license. Our court has held that a

fermented malt liquor containing some alcohol, although it is
not intoxicating, cannot be sold in this state without a
license under the Wisconsin statutes. See Pennell v. State,
141Wis. 35.

It follows that the "Pablo" in question cannot be sold
on any fair grounds or any other place in this state without a
license, and, if the authorities conducting a state or county
fair permit the sale of "Pablo" on its grounds, then a license
must be secured by the person selling the same under our
excise law, and, if a license is granted to any one to sell
liquors on the fair grounds, then it seems to me thsit it would
be almost impossible for the officer in charge of such fair to
make an oath that no intoxicating liquors were sold oil those
grounds.
The result of the two analysed above quoted shows

that the amount of alcohol in "Pablo" varies. It would be
an easy matter to sell "Pablo" containing a^reater amount
of alcohol than the sample submitted to this office or a
greater amounb than is contained in samples submitted to
the authorities of the fair grounds. It would practically
be a physical impossibility to make a chemical analysis of
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samples from each bottle sold on the fair grounds, and the
officers would be unable to swear that no intoxicating liquors
were sold upon the grounds.
The samples of '*Pablo" left at this office looked like beer,

and those who sampled them informed me that they tasted
like beer. If "Pablo" is permitted to be sold on the fair
grounds by those duly licensed to sell liquor, then "Pablo"
containing a greater amount of alcohol than the sample shows
or in such quantities that the liquor would be, in fact and in
truth, intoxicating, may also be sold without knowledge
of the officers in charge of the fair. If this is done, it would
result in a forfeiture of the state aid to the fair, and the
violator (the one selling the "Pablo") could not be punished,
for, having a license, he did not violate the excise law.

I believe the only safe practice for the officers in charge
of the fair to follow is to refuse to permit the sale on the
fair grounds of any drinks for which a license is required in
order to make a legal sale.

Bridges and Highways—Towns—Standard of highways
required and how compelled.

August 3, 1915.
Glive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your communication of the 22d ult. you state that
complaint has been made by two mail carriers that the
roads on their routes have been recently graded so that
because of the heavy clay soil they were unable to go over
the road with automobiles in which they were carrying
.mail and they had to take down fences for several days at a
time to get around such roads. You state that the town
officers refused to fix the road as they do not have to have
a passable road for automobiles. You also state that this
road is passable for automobiles excepting at times when
there are heavy rains. You inquire whether the town
authorities are required to repair this road so that auto
mobiles may pass over it even after a rain. In other words
whether a passable road means one for an automobile as well
as for any other vehicle.
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In this state automobiles have been licensed to travel on
the public highways and the money collected from such
licenses is appropriated for the purpose of repairing and
building highways. This is a clear legislative recognition
of the right of automobile owners to travel on the public
highways of this state. Their right to recover damages
for injury sustained on highways where the same are de
fective, and they are without fault themselves, has been
either recognized or expressly held in the following cases:
Olmsted v. Town of Greenfield, 155 Wis. 452; Lauson v. Fond
du Lac, 141 Wis. 57; Collier v. Salem, 146 Wis. 106.
The law lays upon towns the duty of keeping their high

ways in such condition that they can be safely and con
veniently used by the public. There is no definite standard of
repair, however, in which highways must be kept. As was
said in Wheeler v. Wesiport, 30 Wis. 392, at page 399:

"No highway, perhaps, can be pronounced intrinsically
perfect; so free from obstructions, insufficiencies and want of
repairs, that human art and skill cannot improve it; yet
the rudest cart-path may be, relatively, a perfect highway.
Between the highly wrought thoroughfare of the city and
the roughest road in the sparsely peopled portions of the
country, there are numerous gradations in reference to the
intrinsic character of highways, and each may, nevertheless,

/ be considered, for the locality where it exists and under the
circumstances of the case, to be a highway free from any
of the obstructions, insufficiencies or want of repairs in-'
tended by the statute. The question whether the high\yay,
at the time and place of accident, was obstructed, insufficient
or out of repair, is one of fact for the jury, under the instruc
tions of the court as to what is meant by those terms as
used in the statute."

The standard of highways rests very much in the sentiment
of the local community. Sec. 1339, Stats. 1913, making
towns liable for damages that may occur on the highways
"by reason of insufficiency or want of repairs" thereof
encourages towns to keep their highways in such a state of
repair as to avoid accidents and liability for damages. The
town is not liable in damages simply because the road is not
"passable;" neither is there any way provided by which a
person may go into court and compel a tovm to repair a
given highway.
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Sec. 1338, however, provides, in effect, that, where a
town refuses to repair a highway, any fifteen free-holders
may appeal from such refusal to the county board. It is
then made the duty of the county board at its next regular
meeting to examine such highway and if it determines that
it should be repaired the county board is empowered to
appropriate sufficient funds to defray the cost and the
chairman of the county board shall then cause the said
highway to be put in reasonable condition for traveling and
the expense thereof shall be charged to the town. I know
of no other way of compelling a town to repair an impassable
highway.
The answer to your questions, therefore, is that it is

lawful to travel with automobiles on the highways; that the
town is liable for any damages occurring to the automobile
or its occupants by reason of the insufficiency or want of
repairs of the highway, provided, of course, the driver of
the auto is not guilty of contributory negligence; that the
only way of compelling the repair of an impassable highway
is by an appeal to the county board.

Workmen's Compensation—Industrial Commission—Cer
tain provision of the law held not retroactive.

August 4, 1915.
Hon. C. H. Crownhart, Chairman,

Industrial Conunission. of Wisconsin.
You have directed my attention to ch. 378, Laws of 1915,

which amends subd. (5), sec. 2394-9, Stats., relating to
compensation for personal injuries.
Par. (e) provides:

"For all other injuries to the members of the body or
its faculties which are specified in the foregoing schedule
resulting in permanent disability, though the member be
not actually severed or the faculty totally lost, compensation
shall bear such relation to that named in the scnedule as
the disabilities bear to those produced by the injuries
named in the schedule. Indemnity in such cases shall be
determined by allowing weekly indemnity during the heal
ing period resulting from tbe injury and the percentage of
permanent disability resulting thereafter as found by the
commission."
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This paragraph takes the place of the paragraph in the
law as it existed prior to the amendment under which the
ruling, of our supreme cpurt was made in the case of North
western Fuel Company v. Leipus, 152 N. W. 856. You
inquire whether this change in the statute is simply a
change in the procedure or whether the change is a change
of right merely and not a change of procedure.

After a careful consideration of this provision I have
come to the conclusion that it is a change of right only.
The procedure is the same as it was before. It defines the
award or compensation to which the party is entitled. Of
course, the method of computation of such award is im
portant, but it is no more a part of the procedure than the
computation of interest is a part of the procedure in a case
where the amount of interest is involved.

In the case of State v. Gueniher, 87 Wis. 673, our court
held that, in the case of torts where damages are awarded
and the. rule of damage is the interest on the principal
computed at the legal rate, the rate in force during the period
of default as varied by legislation was the true measure
of damages. Applying the same principle to the statute in
question, the compensation to a person for injuries received
prior to the enactment of the amendment must be computed
under the old rule as laid down in the Leipus Case, but all
injuries which occur after the enactment of this statute
must be computed under the rule as established in the
amended bill.

Public Officers—One who holds over after expiration of
term is a de facto if not a de jure officer and is entitled to
the salary of the office.

August 4, 1915.
Hon. Henry Johnson,

State Treasurer.

In your communication of August 2d you state that a
warrant was issued by the secretary of state for the salary'"
of Charles H. Crownhart of the industrial commission for
the month of July, amounting to $417.00; that the appoint
ment of Mr. Crownhart is dated June 30, 1911, and is for
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four years. You inquire whether you are justified, as state
treasurer, to pay this amount to him.

It also appears that Mr. Crownhart has been acting as
commissioner ever since the expiration of his term, con
tending that he has the right to hold over until his successor
has been appointed and qualified.

Sec. 2394-42, Stats., provides:

"There is hereby created a board which shall be known
as the 'Industrial Commission of Wisconsin.' The governor,
by and with the advice and consent of the senate, shall ap
point a member who shall serve two years, another who shall
serve four years, and another who shall serve six years.
Thereafter each member shall be appointed and confirmed
for terms of six years each. Vacancies shall be filled in the
same manner for unexpired terms. Each member of the
board, before entering upon the duties of his office, shall
take the oath prescribed by the constitution. A majority
of the board shall constitute a quorum for the exercise of
the powers or authority conferred upon it. In case of a
vacancy the remaining two members of the board shall exer
cise all the powers and authority of the board until such
vacancy is .filled. This board shall supersede and perform
all of the duties of the industrial accident board provided in
sections 2394-1 to 2394-40, inclusive."

Sec. 2394-43, following, provides:

"Within thirty days after the passage and publication of
this act, such commission shall meet at the state capital
and organize in the manner provided for the organization of
the industrial accident board in section 2394-13 of the
statutes. A majority of said commissioners shall constitute
a quorum to transact business. No vacancy shall impair
the right of the remaining commissioners to exercise all the

• powers of the commission."

There is no express provision in the statutes to the effect
that a commissioner shall hold over at the expiration
of his term until his successor has been appointed and
qualified.
I find the following rule here applicable laid down in

29 Cyc. 1399:

"One who holds over after the expiration of his term,
where no provision is made by statute for holding over, is,
although not regarded as in most respects a de jure officer,
entitled to the salary appended to the office."
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Even though it should be held that Mr. Crownhart is
not a de jure commissioner'at the present time, but only
a de facto commissioner, still he would be entitled to his
salary under the decision of our supreme court in the case
of State ex. rel. Elliott v. Kelly, 154 Wis. 482, and State ex. ret.
Kleinsteuber v. Kotecki, 155 Wis. 66. The court held in the
latter case that the relator was entitled to the salary although
he held over as superintendent of the police and fire alarm
system of Milwaukee after a vacancy had been created in
the office. In that case there was no de jure officer claiming
the salary. The same is true in the case of Mr. Crownhart.
I believe this ruling is decisive of the question presented

by you and you are therefore advised that you will be justified
in paying Mr. Crownhart his salary for the month of July.

Intoxicating Liquors—License—^Town board cannot be
compelled to issue saloon license.

August 5, 1915.

Clarence J. Te Selle,

District Attorney,
Antigo, Wis.

In your communication of the 4th inst. you state that
the town of Upham, in your county, had a population of
190 in the year 1910, and on July 1, 1907, had three saloons,
and on July 1, 1913, had no saloons. You state further that
the town board this, year refused to grant licenses to any
saloons, due to the objectionable character of the places
that applied; that recently another application has been
made, and the town board is satisfied that the applicant
is not objectionable, but that the application is for a new
location and the town board fears thajt, if this application
is granted, the proprietors of the old places, who were refused
licenses, will try to compel the town board to grant licenses
to them now. You inquire whether the proprietors of the old
places may compel the town board to grant licenses to thfem
now.

The town of Upham, under the Stemper Law, and also
under the old Baker Law, if the same were now in force,
is entitled to only one license. The three licenses which were in
A.Q.-41
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force on the 30th day of June, 1907, were not continuously
kept in force since that time, and for that reason the pro
prietors of the places for which the licenses were issued have
forfeited the right to licenses and no license can be issued
to them at the present time. See Koch v. State, 157 Wis. 437.
But even if they had a right to a license, which they have
not, they could not compel the board to grant them a license,
for it is within the discretion of the board to grant a license
to a certain person or place. No mandamus will lie to
compel the board to issue a license to a certain person or
to a certain place. This is well settled and it is not necessary
to give any citations upon the proposition.

Intoxicating Liquors—License—Number of saloons that
may be licensed in town after village is incorporated from
territory. How determined.

August 6, 1915.
W. F. Owen,

District Attorney,
Stevens Point, Wis.

In your communication of the 4th inst. you state that
the population of the town of Carson, in your county,
is given as 1829 by the census of 1910; that there were in
existence at that time nine saloons, which presumably were
legal under the so-called Baker Law; that since then the
village of Junction City has been taken from the town of
Carson, carrying with it five of the saloons, making four
in the town outside of the village; that on July 26th of
this year, prior to the enactment of the Stemper Law, the
town board granted an additional license in the town of
Carson. .

The question is, did the town board have the right to
issue an additional license at that time?
You do not state in your letter the population of the village

of Junction City as determined by the enumeration made at
the time of the incorporation of the village. I cannot,
therefore, give you a definite answer on your question,
but I can give you the rule by which you can determine
whether the license is legal or not.
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In order to ascertain the population of the village for
the purpose of using it as a basis in computing the number
of saloons that may be licensed therein, this department has
ruled that under such circumstances the actual count of the
inhabitants made at the time of the incorporation must be
the basis upon which to figure the ratio in the Baker Law,
or, at present, in the Stemper Law. Where a village is
incorporated, the number of inhabitants in the town from
which the village is incorporated must be ascertained by
subtracting the number of inhabitants in the village, as
ascertained by actual count at the time of the incorporation,
from the number of inhabitants of the town according to
the last census. If, under this rule, the ratio in the Baker
Law was not exceeded by the granting of five licenses, then
the granting of the fifth license is legal, and the license is
valid. If, however, the ratio in the Baker Law was exceeded
by the issuing of five licenses, then the fifth license would
be void, for only four locations had the right to have licenses
issued to them. The fifth location, not leaving been licensed
on and continuously since the 30th day of June, 1907,
cannot now be legally licensed.

You also state that it appears that the licensee (that is,
the person who received the fifth license in the town of
Carson) kept his saloon open on Sunday and sold liquor.
You inquire whether the prosecution should be brought
against him under sec. 1564, Stats., or whether he should
be prosecuted for selling liquor without a license. You
direct my attention to the case of Jensen v. State, 60 Wis.
577, and you state that in view of said decision you bave
come to the conclusion that the prosecution should be
brought for selling liquor without a license.
I agree with you in your conclusion, for it is the safest

practice to bring the prosecution for selling liquor without a
license.

At page 582 of the above mentioned case, the court said:

"Probably the better construction of the act would be to
limit it to persons who were by law authorized to sell such
intoxicating liquors as a business, -in view of the fact that
the unlicensed vendor of such articles on the days named m
the act is punished more severely under other provisions of
law than under this section. As a general rule, a statute will-
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not be so construed as to inflict two punishments for the
same act. The legislature may have the power to authorize
the infliction of two punishments for the same act, but the
courts will not give such a construction to a legislative
enactment, unless no other reasonable construction can be
given to it."

In view of the language used by the court, the prosecution
in the case in question should be brought for selling liquor
without a license, and not under sec. 1564.

Fish and Game—Automobiles—Unlawful to hunt from

automobiles.

August 7, 1915.
Archibald McKay,

District Attorney,
Superior, Wisconsin.

In your communication of July 30th you direct my
attention to eh. 246, Laws of 1915, which contains the
following:

"It shall be unlawful for any person to at any time pursue,
take, catch, kill, hunt or shoot any game bird, as defined
in section 45656-1 of the statutes, with or from any auto
mobile, motorcycle or any other vehicle."

You ask whether this provision would be violated under
the following statement of facts:

"A nurnber of hunters, who are owners of automobiles
here, are in the habit of hunting in what is known as the
ChafTey Settlement in this county, and in the vicinity of
Foxboro. They go down to the ChalTcy Settlement with their
hunting outfit and an automobile, and leave the automobile
at a settler's place thei-e and then go to the fields with their
guns and dog and hunt, coming back afterwards to their
machine, and from thence they go to Foxboro, leaving their
machine at a farmer's place at that point and hunting in the
vicinity of where the farmer resides. The same conditions
exist in reference to Solon Springs. Parties go out from here
with automobiles and their hunting outfit to Solon Springs
and from thence to the farms of persons they may know
in the vicinity of Solon Springs, there leaving their machines
and hunting on and in the vicinity of farms. When through
at that point they take their machines and go to what is
known as the barrens, north of the town, repeating the
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operations at that point. After they are through hunting
they come back by machine to Solon Springs and from there
to Superior."

The manifest purpose of this law is to prohibit the use
of automobiles or other vehicles while hunting, evidently
upon the assumption that their use affords an advantage
to the hunter. I am informed that hunters may approach
more closely to game while riding in an automobile or other
vehicle than while walking. It is a game protective measure
and must be construed to effect such purpose. It makes it
unlawful to "pursue, take, catch, kill, hunt or shoot any
game birds * * * with or from any automobile, motor
cycle or other vehicle."
The word "pursue," according to Webster's Dictionary,

means not only to chase, to follow with a view to overtake,
but also to seek. The word "hunt," according to the same
authority, means to follow or search for the purpose and
with the means of capturing or killing. The statute, there
fore, expressly prohibits the chasing, following or searching
for game with an automobile, or the taking, catching, killing
or shooting any game bird therefrom, all on the evident
assumption, as above stated, that the person hunting has
an advantage not enjoyed by the person hunting on foot, for
the reason that game will permit automobiles and other
vehicles to approach more closely than a person walking
in the field or woods.

Of course, the law does not prohibit a person from em
ploying an automobile in going to the place where he intends
to hunt. He may commence to hunt, however, only after
he has left his automobile. Should he run on to a covey of
birds while traveling in the automobile, it seems to me
that he would violate the provision above referred to should
he shoot said birds from the automobile or even from the

side of the automobile. The use of the automobile would

there contribute to the discovery of the birds. They have
permitted the approach of the automobile while they
probably would not permit the approach of a hunter on
foot. It seems to me that such must be the construction

to make the law effective, else it would be claimed in eVery
prosecution that the discovery of the birds was merely
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casual and that the automobile was not being used with the
intent or for the purpose of hunting.

While, in my opinion, the statement of facts submitted
by you would not constitute an offense under the section,
I am of the opinion that, if in going to the hunting fields
any birds are killed along the way, the statute would be
violated.

Bridges and Highways—Obstructions, what constitutes.

August 9, 1915.
James Kirwan,

District Attorney,
Ghilton, Wisconsin.

In your letter of the 5th inst. yOu state that a land owner
in your county abutting a section line, along which, for the
past forty years, a public highway has run, last week went
out on said highway and plowed up and hauled off of the
traveled track of said highway about three wagon-loads
of gravel and earth which the town had placed therein
in a low spot for years past; that he scraped said ground
and gravel in front of his milk stand on the side of said
highway so as to have a good dry place in front of said
milk stand and so left a hole in the highway from which
he had taken said material; that wagons now cut down in
the highway and that it will soon be impassable. You
inquire whether the man has violated any criminal statute:

Sec. 1326 is the only criminal statute that I find applicable.
It provides as follows:

"Any person who shall obstruct any public highway in
this state by wilfully or maliciously placing or causing to
be placed therein any depression, ditch, humps or embank
ments of earth, logs, stone or stones, naUs, glass or other
materials or substances intended or calculated to impede or
incommode the lawful use of such highway * * * shall
be ̂ ilty of a misdemeanor and upon conviction thereof
shall be punished by a fine of not less than ten nor more
than one hundred dollars."
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An obstruction in the highway has been defined by our
court as follows:

"An obstruction is a blocking up; filling with obstacles or
impediments; and impeding, embarrassing, or opposing the
passage along and over the street,—and, to constitute it
such, it need not be such as to stop travel." Chase v. City
of Oshkosh, 81 Wis. 313, 319.

In order to convict under sec. 1326, the depression or
hole of which you speak must be an obstruction as defined by
our supreme court. Unless you can prove at the trial that
the depression in the highway, wilfully made by the party
in question, is such that it impedes and embarrasses the
travel along the highway, you cannot convict the defendant.
You must prove it beyond a reasonable doubt. You must
be able to convince the jury of this fact. If you feel that
you will not be able to convince the jury of this fact, then
I would suggest that you apply the remedy outlined in sec.
1327, Stats., which provides:

"Whoever shall injure any highway by obstructing or
diverting any creek, watercourse, sluiceway, or by drawing
logs or timber on the surface of any road or bridge or by any
other act shall be liable in treble damages, to be recovered by
the 'superintendent of highways of the town or district
within which the injury was done, in his name of office, to
be expended by him in the repair of the roads in his town or
district, if the highway taxes therein are payable in labor;
otherwise he shall pay the amount recovered to the town
treasurer, who shall credit it to the highway fund."

The action here is a civil action and it is only necessar^'^
to prove your case by a preponderance of the evidence.
I think it is applicable to the party in question under your
statement of facts as he certainly injured the highway by
removing therefrom gravel and thus creating a depression.
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Municipal Corporations—Towns—Highways—State Aid—
Statute must be specifically followed to entitle town to state
and county aid for highways.

Transfer of moneys from one fund to another by a town
does not amount to a donation to the town so as to form the

basis for state and county aid.

August 10, 1915.
Alvin M. Andrews,

District Attorney,
Shawano, Wisconsin.

In your recent communication you submit substantially
the following facts upon which you ask for my official
opinion:
Some time prior to the town meeting in the spring of 1913,

there had been paid into the treasury of the town of Rich
mond, in your county, the sum of $300 by the Wolf River
Paper & Fibre Company, which amount was a delinquent
highway tax against said company. This money remained
in the town treasury until the spring of 1914, when the elec
tors at the regular town meeting voted to donate said
fund to be used and expended on a prospective state highway
in a road district from which the delinquent highway tax
came. At this meeting the electors also instructed the town
board to apply for state and county aid for said highway,
based upon said S300 so-called donation of the delinquent
highway fund. Subsequently the town board of said town
directed that said sum of S300 be expended upon said high
way and that state and county aid be applied for in August,
1914. The town board of Richmond presented to the county
board of Shawano county a petition for state and county
aid, based on this $300, representing the same to have been
donated to the county. After filing the above petition the
town of Richmond, acting under advice received from the
highway commission, borrowed the state and county share
of this highway construction and the county highway
commissioner expended the money upon the highway in
question under the supervision of the state highway com
mission. This petition came before the county board and
was referred, along with other petitions, to the committee
on roads and bridges. This committee recommended that
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the petition be denied for the reason that the $300 did not
constitute a donation to the town and that it had failed

and neglected to levy a special tax for said purpose.
A resolution was then presented by Supervisor Strauss,

providing that the question of the legality of the donation
be referred to the state highway commission, which resolu
tion was adopted.
You enclose a letter addressed to Mr. Charles Brockman,

chairman of the town of Richmond, by the Wisconsin
highway commission, in which it is held that it would be
lawful for the county board to grant the aid asked for in
said petition.. You also enclose a copy of a resolution
adopted by the county board under date of June 8, 1915,
in the following language:

"Be it resolved that the facts relating to the claim of the
town of Richmond for county and state aid for highways be
fully submitted to the attorney general of Wisconsin by the
district attorney for this county and the chairman of the
county board promptly, and if the opinion of the attorney
general states that the town is entitled to state aid, then
upon filing such opinion in the office of the county clerk an
order shafl be drawn for said sum of six hundred dollars in
favor of the town of Richmond."

I have expended an unusual amount of time in con
sideration of this question in an attempt to establish the
legality of this proceeding because the equities in favor of
the town of Richmond are apparent. No doubt the town
acted in good faith in the belief that it could secure state
and county aid in this manner. Relying on this assumption,
it borrowed the state and county share of the improvement
and expended it in the construction of a portion of the
system of prospective state highways. It is plain that
considerations of fairness and justice require the reimburse
ment of the town of Richmond for the state and county
share of the money thus expended.
In order to entitle the town to this money, however,

it must be expressly justified under some statutory pro
vision. Equitable principles will not suffice. The so-called
State Aid for Highways Law is not unlike sec. 1319, pro-
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viding for county aid to towns in the construction of bridges,
of which our supreme court has said:

It "gives the county board of a county, under specified
conditions, competency to levy a tax on all the taxable
property thereof for the purpose of paying one-half the cost
of constructing a town bridge. * * *
"The statute goes quite to the limit of power to levy taxes

upon one of a group of subdivisions of the state forming a
major public corporation for the benefit of a minor one.
For that reason, as well as on general principles, the extent
of the power must be regarded as measured by the precise
terms of the law. No equitable consideration will warrant
the court in coercing the county to go further than the written
specifications prescribed by the legislatuie." State ex ret.
Hamburg v. Vernon County, 145 Wis. 191, 192-193.

It will thus be seen that, before the county is empowered
to levy a tax for the purpose of aiding in the construction
of a highway under this la\y, the provisions of the statutes
must be specifically complied with on the part of the town.
In obedience to this principle I have held: That liquor
license moneys may not be used as the basis for state and
county aid. Vol. I, Opinions of the Attorney-General,
Bancroft-Owen, p. 67. That the provisions of the statute
requiring the petition to be filed with the town clerk on or
before September 1st is mandatory and unless filed by that
date the town is not entitled to state and county aid.
Opinion to James Kirwan, district attorney of Calumet
county, under date of November 6, 1914. That state and
county aid cannot be granted for the construction of a
bridge after the same has been built. Opinion to Edgar
Ewers, district attorney of Richland county, under date of
November 20, 1914.

Subsecs. 1 and 4 (subsec. 3 having been held unconstitu
tional in State ex ret. Carey u. Ballard, 158 Wis. 251), sec.
1317m-4, provide the conditions precedent, one of which
must have been complied with on the part of the town
before the county even acquires authority or jurisdiction
to levy th^ tax. Subsec. 1 provides for the voting of a special
tax by the town, which shall be collected in money and paid
into the county treasury after the petition of the town for
the improvement of the road or bridge specified haa been
granted by the board.
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Subsec. 4 provides:

"Any sum of money bequeathed to a town or collected
and donated to a town for the purpose of securing the
improvement * * * of any portion of the system of
prospective state highways lying in the town, may be ac
cepted by the town board, and the subsequent procedure
shall be the same as if a tax of like amount had been voted."

It is not contended that this money was voted under
subsec. 1. It is contended that it may be construed as a
donation to the town under the provisions of subsec. 4. •
The question then is presented whether money in the town

treasury may be diverted from the specific purpose for which
it was raised and used as a basis for state and county aid
for the construction of highways on the theory that such a
transfer or diversion amounts to a donation to the town.

The word "donation" is defined by Webster to be:

"Voluntary alienation of property; gratuitous transfer of
property from one to another."

In Bouvier's Law Dictionary it is defined as:

"The act by which the owner of a thing voluntarily trans
fers the title and possession of the same from himself to
another person, without any consideration. A donation is
never perfected until it has.been accepted; for an acceptance
is requisite to make the donation complete."

It seems quite unnecessary to refer to standard definitions
of this word. It has a common, ordinary significance and
is well understood by all. It implies the passing of prop
erty from one person to another. It is the common under
standing that there must be both a donor and a donee and
they cannot be one and the same person. A person cannot
make a gift to himself. It is not apparent how a town can
make a donation to itself. The $300 sought to be made
the basis of state aid by the town of Richmond was money
belonging exclusively to the town. The resolution adopted
by the electors of the town that it should be used for the
purpose of improving a particular highway and as a basis
for state and county aid in no manner changed the ownership
of the money or the fund. It still belonged to the town.
In an opinion found in Vol. I, Opinions of the Attorney-

General, Bancroft-dwen, p. 67, holding that liquor license
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moneys could not be used as a basis for state and county
aid, I said: (p. 68)

"The county board is required to appropriate money
from the county treasury only in case a petition is received
showing that the town has obtained available funds in one
of the three ways mentioned. While it may seem to be un
important as to how the town obtained the money, still
the county board is not compelled to act except on a petition
in compliance with the statute. The whole proceeding is
slatutory—out of the course of the common law—and the
rule is, therefore, applicable that "exact compliance with
tlie course of proceedings prescribed by law. at least in all
substantial matters, is essential to * * * jurisdiction.'
Fraser v. Mulanij, 129 Wis. 377, 381. In specifying the
three ways that money may be obtained as a basis for state
aid, the legislature has impliedly excluded other ways."

If I were to criticise the above language at this time I
should say it is not strong enough. Instead of saying that
the "board is required to appropriate money from the county
treasury only in case a petition is received showing that the
town has obtained available funds," etc., it would have
been more nearly coriect, in my opinion, to have stated
that the county board obtained no jurisdiction to appropriate
money in the absence of a pelition showing that the town
had obtained available funds in one of the ways prescribed
by the statute. I am clearly of the opinion that state and
county aid may not be demanded or proffered on the theory
that the transaction above recited constituted a donation
to the town under the provisions of subsec. 4, sec. 1317m-4.

I have also considered whether the county could grant
aid to the town to take the place of state and county aid,
in a sense, under the provisions of sec. 1317/n-5, which
provides:

"The county boards are given authority to construct or
improve, or aid in constructing or improving, any road or
bridge within the county."

I am convinced, however, that this language does not
authorize the county to appropriate money to reimburse a
town for work already done on a highway or bridge.
Under the circumstances above stated, I am of the opinion

that the town of Richmond is not entitled to state and county
aid.
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Education—Public Officers—Counties—State superintend
ent of ppblic instruction should not certify to secretary of
state list of counties entitled to state aid under County
Board of Education Law until after September 15th.

August 10, 1915.
Honorable C. P. Carey,

Superintendent of Public Instruction.
In your communication of the 10th inst. you state that

a bill, substitute amendment to Bill No. 1 S, has just
passed both houses of the legislature, which, if signed by the
governor, will, when published, repeal sees, 702-1 to 702-13,
inclusive, known as the County Board of Education Law;
that sec. 702-11, one of the sections repealed by said bill,
provides that state aid in the sum of five hundred dollars
shall be granted each county board of education district
each year under certain contingencies designated therein.
You state that six counties have already complied with the
conditions of said sec. 702-11, and you ask for my opinion
upon the question of whether it is your duty to certify such
certificates to the secretary of state so that these six counties
may secure the county board of education aid before the
repeal of the law.

Sec. 702-11 provides, in effect, that state aid in the sum of
five hundred dollars shall be granted annually to each county,
"but such aid shall'be granted only after the state superin
tendent shall have certified to the secretary of state that the
annual report of the county board of education has been
received and accepted by the state superintendent of public
instruction; and that the county superintendent of schools
shall have furnished the state superintendent his annual
report at the time required by law," and has provided
certain other information mentioned in said section of the

statutes. Said section then provides:

"Upon the receipt of such certificate from the state
superintendent, the secretary of state shall draw his warrant
for five hundred dollars on the state treasurer in favor of the
county treasurer of the county," etc.

It is to be observed that the section in question does not
provide the time when the state superintendent of public
instruction shall certify to the secretary of state the facts
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entitling the respective counties to the state aid provided
for therein. It is worthy of attention that the county super
intendent is not required to file his annual report until
September 15tli. Sec. 464, Stats. 1913.
The question of whether a . given county is entitled to

this aid cannot be determined, therefore, until September
15th. There is no suggestion in the statute that the state
superintendent shall make this certificate to the secretar^^
of state seriatim as the returns from each county come in.
I understand that such has not been the practice of your
department, and I may add that it does not comport with
the usual mode of transacting public business.
To construe the statute as requiring the superintendent

to make this certificate only after the 15th day of September,
the last day on which the counties may qualify for this aid,
would be the more reasonable and would harmonize with
common practice and usual statutory provisions in similar
matters. I am of the opinion that such is the proper con
struction and that no duty devolves upon you to make any
certificate to the secretary of state until after the time fixed
in the statute when counties, through their proper officers,
may qualify for the state aid therein" provided.

Forestry—Public Officers—Conservatiqn commission may
construct and clear out fire lines.

August 10, 1915.

Conservation Commission of Wisconsin.

Under date of August 5th you state:

"The conservation commission desires your opinion on
the question of improvement work on the forest reserve.
The commission is anxious to begin the annual clearing of
fire lines, as this is the proper season for such work. In
your opinion, has the commission authority to do this work
now, in view of the supreme court injunction?"

Under date of May 28, 1914, and while the case of State
ex ret. Owen v. Donald, 160 Wis. 21, the so-called Foresfry
Case, was under consideration by the court, an order was
issued by the court restraining all state officers from "in-
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curring any expense in respect to lands claimed to belong to
the state forest reserve other than such as may be necessary
to protect the same against damage by fires or from being
injured by trespassers."
For the purpose of making the above mentioned order

more specific, the court, under date of June 2, 1914, entered
a supplemental explanatory order, in which it was provided
that the former order

"is not to be construed as preventing or affecting in any
way the following operations of the forestry department or
the expenditures of money therefor, viz. ; * * *
"(b) The making of fire lines upon old railroad rights of

way or logging roads by the crews now in the field or by
similar crews not greater in number than those now em
ployed. * * *"

The terms of the two orders above mentioned marked
the limit of activities which might be indulged by the forestry
department or other appropriate state officers in the matter
of preventing fires on the forest reserve. It will be noted
that the making of fire lines upon old railroad rights of way or
logging roads is expressly permitted by the terms of the order.
That injunctional order, of course, is in effect except in
so far as it was modified by the decision of the court in that
case.

Speaking upon that subject therein, the court said: (p. 143)

"Whatever is reasonably required to care for the trust
land of any character, as regards fire hazard or trespassing
or realizing on annual forest crops, naturally produced
thereon and to utilize the dead, down, dying, and. mature
timber, for the benefit of the fund for which the lands are
held, may doubtless be done at general public expense, if
the legislature so wills, * ♦ *,
"* * * doubtless, there is a wide field of legitimate

activity as to policing to prevent and protect against fire
loss in the wooded portions , of the state, or loss from fires
originating on unoccupied lands, or liable to spread with
dangerous consequences to other lands."

In this language the court affirms a broad legislative dis
cretion to provide for dangers arising from fires on the forest
reserve. The injunctional order originally issued must be
considered so far modified as to permit of the carrying on
of such reasonable activities and enterprises as legislative
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discretion may consider advisable or appropriate for the
purpose of protecting the interests of the state in that
region.

If you have specific legislative authority for so doing,
or if you have general legislative authority under which you
are permitted to exercise a discretion as to the character of
the work that may be done to protect the forest reserve
from fire, and, in your opinion, the work mentioned by you
in your letter is appropriate for the purpose of protecting
the state's interest in the forest reserve area, then, in my
opinion, you are authorized to carry on such work, and the
order of the court above mentioned does not operate to
restrain your activities in such behalf.

Statutes—Time of Taking Effect—A statute taking effect
"upon its passage and publication" takes effect the day after
publication.

August 10, 1915.

Hon. Louis F. Meyer,
Supervisor of Inspectors of Illuminating Oils.

In your communication of the 10th inst. you state that
Bill No. 563 S, reducing the inspection fee on petroleum
products from ten to seven cents per barrel, has passed the
senate and assembly and that it will take effect "upon
passage and publication." You inquire whether the law
will go into effect the same hour it is published or the day
after its publication.
Our court has held in O'Connor v. City of Fond du Lac,

109 Wis. 253, that, where a statute contains the words that
it should "take effect and be in force from and after its
passage and publication," it must be construed as going
into effect the day after publication. On page 261 of this
case the court said:

"There is no reason why 'from and after,' in the act in
question, should not be considered as having been used in
what we say has come to be regarded as their literal sense.
On the contrary the purpose of the publication strongly
supports that view. That purpose was to give notice, to
persons affected by the. law, of its existence, before it went
into effect. Clearly, such purpose could not be accomplished
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without a completed publication. That would exclude the
day on which the act was done, as fractions of a day are not
ordinarily counted. The contrary view would lead to the
absurd result that an act desired to giye notice of the
existence of a law in advance of its going into effect might
occur subsequent thereto. It cannot be held that any such
absurdity was intended, by mere judicial construction."

It is true that the same words are not used in the bill in
question, but the reasoning that the court applied will also
be applicable to the words used in this statute.
Our constitution provides that "no general law shall be in

force until published." Art. VII, sec. 21. As fractions of a
day cannot be counted, the day on which the publication is
made must necessarily be excluded for during some part of
said day the law was not yet published and it could not,
therefore, be said to be in effect without violating the con
stitutional provision. You are, therefore, advised that the

• bill in question will become a law on the day after its pub
lication.

Municipal Corporations— Towns— Villages— Taxation—
Automobiles—^When a town assumes the powers of a village,
it may assess the expense of building sidewalks against the
owners of abutting land.

It can not provide for the licensing of chauffeurs.

August 11, 1915.

Glive J. Strang,

District Attorney,
Grantsburg, Wis.

In your communication of the 9th you state that one of
the towns in your county, which contains an unincor
porated village of three hundred inhabitants in its limits,
proposes to build sidewalks and to tax the cost up to the
adjoining land owners and also to exercise control of auto
mobiles carrying passengers for hire, and to require the
owners to secure a license from the town board, give a bond
and obey such regulations as public policy and s^ety dictate.
You state that they propose to do this, assuming that the
following resolution gives them the power to do so:
"Resolved, that the town board of the town o Meenon

is hereby directed to set apart as an unincorporated village
A.G.-42
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all that territory within the boundaries of the of sec. 9,
township 39, and the E| of sees. 8, 39, 16, and the said town
board is further directed to exercise all powers relating to
villages aiid conferred upon village boards by the provisions
of chapter 40 of the statutes, excepting those, the exercise of
which would conflict with the statutes relating to towns and
town boards.'■

You state that later, at a meeting of the town board, the
following resolutions were adopted by the board:

• "Resolved, that this town board of the town of Meenon,
acting pursuant to the direction of the electors of said town
by their resolution adopted at the annual town meeting held
April s^th, A. D. 1915, do and it does hereby set apart, as
the unincorporated village of Webster, all that territory
within the boundaries of the W§ of section 9 and the of
section 8, township 39 north, of range 16 west, in said town
of Meenon."

"Resolved, that this town board of the town of Meenon,
acting pursuant to direction of the electors of said town by
their resolution adopted at the annual town meeting held
on April sixth, A. D. 1915, do, and it hereby does, assume all
powers relating to villages and conferred upon village
boards by the provisions of chapter 40 of the statutes,
excepting those, the exercise of which would conflict with
the statutes relating to towns and town boards."

Concerning the question of the regulation of automobiles,
will say that sec. 1636-55, Stats, provides:

"The provisions of sections 1636-47 to 1636-57, inclusive,
shall be uniform in operation throughout the state, and no
city, village, county, town, park board or other local authori
ties shall have power to enact, pass, enforce or maintain
any ordinance, resolution, rule or regulation, requiring local
registration or other requirements or in any manner ex
cluding or prohibiting any automobile, motor cycle or other
similar motor vehicle, whose owner has complied with the
provisions of sections 1636-47 to 1636-57, inclusive, from the
free and unobstructed use of all public highways, drive
ways and parkways within the state; but the provisions of
sections 1636-47 to 1636-57, inclusive, shall not apply.to
parks and driveways under the control and management of
corporations organized under and pursuant to the provisions
of sections 1787a to 1787o, inclusive."

But sec. 1636-57/71 provides:
"The common council of any city and the village board

of any village in this state, however incorporated, are
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authorized to regulate and license chauffeurs and drivers of
automobiles or other similar motor vehicles used for hire,
and to require that no unlicensed person shall operate
or drive an automobile, or other similar motor vehicle,
for hire upon the streets or public places of such .city or
village, and to revoke such license when in its judgment
the public safety requires such revocation. Any per
son residing in any city or. village in this state shall not be
required to procure a license in any other city or village
until he shall remain in such other city or village continu
ously for at least five days."

Under this latter provision village boards are authorized
to regulate and license chauffeurs and drivers of automobiles,
but there is no provision in any statute authoxizing tow
boards to so regulate chauffeurs or drivers of automobiles.
However, it is true that subd. (13), sec. 776, confers

powers upon the qualified electors of each town, to be ex
ercised at the annual town meeting, as follows:

"All powers relating to villages and conferred upon village
boards by the provisions of chapter 40 of the statutes, ex
cepting those, the exercise of which would conflict with the
statutes relating to towns and town boards, are conferred
upon towns which contain a population of not less than 500
and having therein one or more unincorporated villageSt and
may be exercised by the board of such town when directed
by resolution of the electors thereof at an annual town
meeting."

The powers given to village boards by the above quoted
sec. 1636-57/n are not included in the powers given to town
boards under said subd. (13), sec. 776, for sec. 1636-57m is
not a part of ch. 40, but is a part of ch. 73a, Stats.
You are, therefore, advised that the town board in

question has no right to regulate a licensed chauffeur or
driver of an automobile.

In answer to your question conceraing the right to build
sidewalks and to collect the sum necessary for that purpose
by tax against the owners of the adjacent land, I will say
that the town board has such right under said subd. (13),
sec. 776, above quoted, if the town has a population of
not less than 500. Village boards are given such powers
under ch. 40, Stats., and, therefore, the town board in
question will have the same power under said subd. (13).
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Counties—Indigent, etc.—Citizenship—Legal Settlement—
A foreigner may acquire a legal settlement in a county
under the poor laws.

August 11, 1915.
K. J. Urquhart,

District Attorney,
Medford, Wisconsin.

I have your communication of August 9th, in which you
inquire whether a foreigner who has not been admitted to
full citizenship in this country, but who has resided in a
county in this state for more than one year, without re
ceiving support from the public, can acquire a legal settle
ment under sec. 1500, Stats..
This question is definitely settled by the provisions

of our statutes.

Sec. 1499 provides:

"Every town shall relieve and support all poor and indigent
persons lawfully settled therein whenever they shall stand
m need thereof except as hereinafter provided."

Sec. 1500 provides:

"Legal settlements may be acquired, in any town, so as
to obhge such town to reheve and support the persons ac
quiring the same in case they are poor and stand in need of
relief."

Then follow the various provisions providing for the
acquisition of a legal settlement by various classes of persons.
You will note that under the above statutes every town

is required to relieve all poor and indigent persons lawfully
settled therein. This is certainly broad enough to include
a person who is not yet a full citizen of the, United States
but who has resided in a town or county a sufficient length
of time.

Under sec. 1519 the county board of any county is
authorized to adopt the county system of paying the ex
penses of maintaining all the poor therein; and, under
sec. 1512, even strangers in a county who have not acquired
a legal settlement in any town in the county must be taken
care of by the county, if they are indigent and are sick,
lame or otherwise disabled.
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Municipal Corporations—Towns—Taxation—^Where a new
town is organized after assessment is made for taxes in old
town, a new assessment in new town not necessary.

In forming a new town the legislature may provide
for a different distribution of street railway taxes than that
contained in general law.

August 13, 1915.
Hon. Edward F. Ackley,

State Senator.

In your letter of the 11th inst. you enclose a copy of ch.
455, Laws of 1915, and ask me to advise you if, in my
opinion, the town assessor of the town of La Fayette will
hold over until the annual spring election under the pro
visions of this law, which divides the town of La Fayette
and creates the town of Hallie. You also ask me to advise
you if the assessment made by the present assessor of the
town of La Fayette will stand for 1915 as and for the assess
ment of 1915 for the town of Hallie, or whether the new
town should be reassessed. You further ask me to advise
you whether or not the legislature had the power to enact
sec. 6a.

Sec. 1, ch. 455, Laws of 1915, creates the town of Hallie
out of certain parts of the territory theretofore constituting
the town of La Fayette in Chippewa county. Sec. 2 pro
vides that the first town meeting of the new town shall be
held on the third Tuesday of August, 1915, at which time
town officers shall be elected. Sec. 3 provides for notice
of such meeting and sec. 4 provides that when said town
meeting shall have been held and the town officers duly
elected and qualified the new town shall.be deemed to be
duly organized and shall possess all the rights, powers,
privileges and authorities and be subject to all the liabilities
of the other towns and that after said first town meeting the
annual town meetings shall be held on the day provided by
law for the holding of town meetings in other towns of the
state. Sec. 5 provides that the assets, credits, indebtedpess
and liabilities of the town of La Fayette shall be apportioned
between it and the new town according to the provisions
of sec. 672, Stats. Sec. 6 provides that the supervisors
of the two towns shall meet on the fourth Tuesday of-
August, 1915, for the purpose of making settlement between
them.
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Sec. 1033, Stats., provides that the assessor of each
assessment district shall begin on the first day of May in
each year, or as soon thereafter as practicable, the assess
ment of all property in the district. Sec. 1060, Stats., pro
vides that the board of review shall meet on the last Monday
of June and also provides for adjournment of such meeting.
Sec. 1062 provides that the assessor shall attend all hearings
before the board of review and make all corrections to the

assessment roll ordered by the board of review. Sec.
1064 provides that the assessor shall, on or before the first
Monday in August, deliver the assessment roll so completed
to the clerk of the town, city or village. Sec. 1066 requires
the clerki upon the correction and completion of the assess
ment roll, and on or before the fourth Monday in August,
to transmit to the county clerk a detailed statement of the
aggregate of each of the several items specified in sec. 1050,
etc.

It thus appears that an assessor elected at the time pro
vided in the bill for the election of town officers of the new
town could not comply with these several sections of the
statutes. In my opinion the assessment made by the present
assessor of the town of La Fayette will stand for 1915 as
the assessment both for that town and also for the town of
Hallie and that it will not be necessary that the latter town
should be reassessed.

Presumably the assessor of the town of La Fayette
has already performed all of the duties which will be re
quired of such officer during the present term. If he was a
resident of the territory which still remains in the town of La
Fayette, he would,, in any event, hold over for the remainder
of his term. If he be a resident of that part of the territory-
which is incorporated into the new town, it is at least doubt
ful if he would hold over. But as there would be no duties for
a new assessor to perform, the question of whether or not
he holds over would seem to be purely academic and I do not
deem it important to determine at this time.

Sec. 6a of the act provides:
'.'All taxes apportioned by the state to either or both of

.the towns of La Fayette and Hallie, derived from the taxation
of street railway property within said towns and payable
to the state in December, 1915, and December, 1916, shall
be equally divided between said towns."
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Under a familiar rule of statutory construction this section
must be held valid unless some provision of the constitution
can be found which is contravened thereby. Sec. 51.29,
Stats., provides for the apportionment to the various
municipalities of the state of eighty-five per cent of the taxes
paid into the state treasury by any street railway company
in proportion, as near as may be, to the property of such
street railway located and the business transacted within
each such town, city and village. Sec. 51.30, Stats., provides
for the payment of the amount so apportioned to the various
municipalities.
Thus it appears that sec. 6a provides a different scheme

for the distribution of the taxes collected from street rail
ways than that generally in force in the s^te.

Art. IV, sec. 23, Const., provides:

"The legislature shall establish but one system of town
and county government, which shall be as nearly uniform
as practicable."

Our supreme court has said, with reference to this consti
tutional provision:

"This court has held that the rights of new counties formed
out of the territory of another county or counties, and the
liabilities of such new counties to pay any part of the debts
of the counties from which they are formed, depend entirely
upon the action of the legislature as declared at the time of
forming such new counties. It is clear, therefore, that one
legislature cannot, by enacting a general law, bind a future
legislature as to its power to determine what rights or lia
bilities a new county may have or shall assume at the time
of its creation. * * * The creation of towns or counties,
or the division of them, is not a part of such system of govern
ment, nor is the question of the rights of such new towns or
counties to the assets of the towns or counties out of which
they are formed* or their liabilities for the debts of the old
towns or counties out of which they are formed, any part
of such system. It is a matter which pertains only to tneir
creation, and not to their subsequent government, and the
legislature has complete control of that subject, and may
determine it in each particular case as it arises, and no
former legislature, by the enactment of any general law^
on the subject, can deprive a subsequent legislature of the
power to determine the rights and liabilities of such new
organizations growing oiit of their creation." Forest County
V. Langlade County^ 76 Wis. 605, 609-610.
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It seems clear to me, under this decision, that that portion
of sec. 6a apportioning the street railway taxes payable in
December, 1915, does not violate this particular provision
of the constitution. It is not quite so clear that the pro
vision as to the taxes to be paid in December, 1916, is valid,
but I am inclined to think that, so far as this provision of
the constitution is concerned, it is.

Sec. 31 of the same article of the constitution prohibits
the legislature from enacting any special or private laws,
"For assessment or collection of .taxes or for extending

the time for the collection thereof."

The provision referred to is not one for the assessment
or collection of taxes or for extending the time for the
collection thereof and, therefore, does not contravene this
provision of the constitution.
I do not have in mind any other provision of the constitu

tion that would be violated by this section, and am, there
fore, of the opinion that it is valid.

Municipal Corporations—Towns—Elections—Public Offi
cers—^Town meetings are deliberative assemblages and ample
opportunity should be given for discussion and amendment
of resolutions and propositions.
The right to reconsider its action must not be abridged.
With the exception of the election of officers, most matters

should be voted on by a viva voce vote, although the electors
themselves may agree to a vote by ballot. In such case,
however, the right of discussion and amendment should
be carefully preserved.
When the law requires voting by ballot, any departure

therefrom is fatal.

The town chairman shall be chairman of town meetings
and can not be ousted therefrom by the electors.

August 14, 1915.
J. H. Hill,

District Attorney,
Baraboo, Wisconsin.

I have your letter of the 22d ult., enclosing copy of the
minutes of a special town meeting of the town of Excelsior,
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in Sank county, held on May 25, 1915, pursuant to notice
given by the town clerk, based upon two certain petitions
signed by the requisite number of quaUfied electors of said
town, requesting such meeting to be called in order to vote
on an appropriation for the improvement of certain pieces
of highway described in said petitions. The said original
petition and the poll list and tally sheet used at said town
meeting were also enclosed.
No copy of the notice of election as posted by the clerk

accompanied your letter, and it is assumed that the said
notices were properly posted according to law and were
in due form, and are criticized only in this, viz., that they
gave notice that the polls of the election would be opened
at the hour of nine o'clock in the morning and closed at five
o'clock in the afternoon.

The following essential facts appear, or may reasonably
be inferred, from minutes kept by the clerk, viz., that the
polls opened at nine o'clock, a. m.; that all members of the
town board were present and acted as inspectors of election;
that the town clerk was present and acted as clerk of the
election; that the town meeting was called to order by
chairman Henry Behnke; that a motion was made and
seconded to raise $400 to pave a certain road in the north
part of said town; that the chairman refused to put the
motion; that thereupon a motion was made and carried
that one Ed O'Connor act as chainnan of the meeting; that
thereupon said Ed O'Connor put said motion and it was
carried by a vote of 54; that a motion was made and seconded
to raise $500 to pave a road in the south part of the town,
and was put by said O'Connor and was carried unanimously;
that a motion was then made and seconded to adjourn,
and was put by said O'Connor and declared carried; that
the polls closed for one hour at noon; that the town meeting
was again called to order by the town chairman, Henry
Behnke; that it was moved and seconded that the vote by
which it was determined to raise $400 to improve the road
in the north part of the town be reconsidered and rescinded;
that the "motion carried—all present voting in favor of
motion—67 in all"; that a motion was made and seconded
that the vote by which it was determined to raise $500 to
improve the highway in the south part of town be recon-
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sidered and rescinded; that the "motion carried—all present
voting in favor of motion—67 in all"; that it was then moved
and seconded that the vote to raise money for the two roads,
as contained in the notices posted for the meeting, be taken
by ballot, as per ballots prepared by the clerk of said town;
that the "motion carried—all present voting for the motion—
67 in all"; that the polls closed at five o'clock p. m.; that the
whole number of votes cast were 89; that the vote on the
appropriation for the south side road was 17 for and 72
against; that the vote on the appropriation for the north
side road was 4 for and 77 against.
The following further facts appear from your letter, viz.,

that the said notice of election did not state that the vote on
the question submitted would be by ballot; that shortly
after nine o'clock a large delegation of voters of the town
appeared and contended that the officers of the town had
no right to regulate the procedure of the town meeting; that
after the meeting was called to order the chairman refused
to entertain a motion duly seconded to raise $400 for the
improvement of the road described in one of the petitions
presented to the clerk; that it was some four or five hours
after the first meeting had adjourned that, under the direc
tion of the town chairman, the second meeting reconsidered
and rescinded the action of the first meeting.

It appears from the poll list and tally sheets that 89
electors voted by ballot upon the question submitted, and it
is inferred that the balloting upon said question took place
between the opening and closing of the polls.
The question arises, what legal effect is to be given to

the proceedings of said town meeting?
The clerk, in giving the notice of said town meeting, no

doubt followed the printed form for giving notices of a town
election, which town election notices give notice that the
polls of such election will be open between the hours of
nine o'clock in the forenoon and five o'clock in the after
noon. The questions to be submitted to the voters at this
election were not such as are by law required to be voted
upon by ballot. It does not appear whether the town
officers were of the opinion that said questions were entitled
to a vote by ballot, or whether they had decided that this
method of procedure would be the most practical, in view
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of the notice given, to give every elector who presented
himself at the polls between the hours stated an opportunity
'to vote upon said propositions. However, it must be in
ferred, as a fact, that the chairman and other members of
the town board insisted that the. vote upon the questions
contained in the notices of town meeting should be by
ballot. This was wrong. The questions to be voted upon
were entitled to the joint 'deliberation of all the electors at
said town meeting. They were peculiarly subject to dis
cussion, amendment and reconsideration. This could only
be done by a viva vote vote unless the electors themselves
should determine that the vote taken on said question should
be by ballot.
What is said by Judge Lyon in the case of State ex ret.

Bruce V. Davidson, 32 Wis. 114, is very pertinent to the ques
tions under consideration. I quote the following from the
opinion of the court:

"With the exception of the election of those officers which
the statute prescribes shall be elected by ballot, all, or nearly
all, of the functions of a town meeting are such as pertain
to" a deliberative body or assembly. The subjects upon
which a town meeting may take action are numerous and
diversified. The course of procedure which is to be pursued
is not fully marked out by the statute, and I deem it quite
safe to say that when the statute does not give direction, the
general rules of parliamentary law, so far as they may be
applicable, should be observed and enforced in conducting
the business of a town meeting. It will necessarily follow,
that propositions upon which the town meeting may law
fully act iriay be submitted to it by motion or resolution,
or in the form of proposed by-laws or orders, by any elector
of the town, for the consideration of the meeting." (p. 121.)

What the court said at page 122, supra, applies to the
question stated in the notices of town meeting:

"Any of the propositions before mentioned are open for
discussion and amendment, and may be adopted or rejected
by the meeting, or adopted in part and rejected in part; and
the action of the meeting thereon may be reconsidered, if a
motion to reconsider be made within one hour after the vote
was taken. Unless otherwise ordered by the meeting, the
vote upon any such proposition should be taken viva voce,
or by a division. It is probable that the meeting has the
power to direct the vote to be taken by ballot; but before
it can properly do so, reasonable opportunity ought to be
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given the electors to amend and perfect the proposition; the
same should be voted upon separately; and the result of
the ballot must be ascertained and declared in time to give
any elector an opportunity to move a reconsideration of
the vote. In no other manner can the functions of the town
meeting as a deliberative body be so exercised as to secure
the rights of each elector to submit and discuss propositions,
to propose amendments thereto, and to move a reconsidera
tion of any vote thereon."

Again at page 123, supra, is found the following language
which is here applicable:

"The right of any elector to move a reconsideration within
the time prescribed by statute must not be impaired. The
right to debate the proposition, and to. propose amendments
thereto, cannot be taken away by the action of any number
of the electors acting individually and not in their aggregate
capacity as a town meeting; and neither the electors nor the
meeting can lawfully deprive an elector of the right to move
a reconsideration."

I also quote from page 120, supra, the following:

"When the law prescribes that the voting shall be by
ballot, and the vote is taken viva voce or % count, the
irregularity is fatal, although the vote be nearly or quite
unanimous. If the conditions be reversed, and the vote
be by ballot when the law requires that it be taken in some
other manner, the result is the same." Citing Common
wealth ex rel, Clark v. Read, 2 Ashmead, 2Q1; Foster v. Scarff,
15, Ohio St. 532.

It must be held that sec. 795 requires that all town busi
ness, except the election of officers and except such other
business as the law iriay specifically require to be voted upon
by ballot, must be submitted to and acted upon by the
town meeting as a deliberative assembly.
Any mode of voting prescribed by the town officers differ

ent from that prescribed and contemplated by said statute
cannot be sustained. If, by the determination of town officers,
the vote upon the question of appropriating money for the
improvement of a road must be voted upon by ballot, de
posited continuously from morning until night, without the
questions being submitted to the meeting, without a motion,
resolution, or without any opportunity for discussion,
amendment or reconsideration, then the said officers may
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likewise declare that all other questions of town business or
town policies should be so voted upon.
The fact that a majority of the votes cast at the polls

was decidedly against the improvement of the pieces of road
described is immaterial, as "majorities as well as minorities
are bound by law." Juker v. Commonwealth, 20 Pa. St.
484, 493.

It appears that, soon after the polls opened, the town
chairman called the town meeting to order. There were
present a large delegation of voters who contended that the
mode of voting on the questions stated in the notice could
not be prescribed by the town officers and that they were
entitled to have the said questions voted upon by motion.
A motion was then made and seconded that the sum of
$400 be raised by the town to improve the certain road in
the north part of the town described in one of the petitions.
The chairman of the town refused to put the motion. No
appeal was taken from his decision, but the electors who were
dissatisfied by the ruling of the chairman proceeded to elect
one of their own number to serve as chairman. This pro
ceeding was contrary to all the usual and ordinary rules of
parliamentary practice and was not warranted by the
statutes.

Sec. 790 reads as follows:

"The chairman of the town shall be chairman of the town
meetings when present, but if absent one of the other super
visors of the town shall serve as chairman; but if no one of the
supervisors be present the qualified electors at such meeting
may choose a chairman."

It is therefore my opinion that Ed O'Connor, the person
elected to serve as chairman, had, in fact, no authority to
put the motion, or to declare the result of the vote on said
motion, or to declare the adoption of said motion, while
the chairman of the town was present and acting as chairman
of the town meeting.

It further appears that the next motion, the motion re
lating to the improvement of the road on. the south side of
the town, was not addressed to the chairman of the town
and no opportunity was given to him to rule upon the same;
neither was the next motion, which was a motion to adjourn.
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Both of said last mentioned motions were put by Ed O'Con
nor,, and by him declared to have been adopted.

Although these proceedings were recorded by the town
clerk, they were, in my opinion, no part of the town meeting
and were illegal and void.

It is very clear to me that the motion to adjourn, not hav
ing been put by the legal chairman of the town meeting,
was void and of no effect. The chariman and other members

of . the town board were still in control of the meeting, and
all electors present had a right to remain at said meeting
until the meeting was declared duly adjourned by the
proper town chairman. In the afternoon, some four or five
hours afterward, the town chairman, Mr. Behnke, again
called the meeting to order, and, as shown by the vote, there
were present a larger number of voters than were present
when the meeting was called to order in the morning. It
was then voted to reconsider and rescind the proceedings
had while Ed O'Connor was serving as chairman, and which
had been entered in the minutes by the clerk. These pro
ceedings were rescinded as the records show by "all present
voting in favor of the motion—67 in all."
The proceedings during the forenoon session, under the

so-called chairmanship of Ed O'Connor, being, in fact,
illegal and void, it was really idle and useless for the electors
in the afternoon to attempt to reconsider and rescind
such illegal and void acts. Had, however, the electors
then assembled taken some positive action upon the ques
tions presented in the notice, either by viva voce vote or by
ballot, after a motion to that effect was carried, the situation
would have given rise to still other questions, which questions
I will not assume to state, and which it is unnecessary to
decide.

The minutes show that in the afternoon session it was

voted "that the vote to raise money for the two roads, as
contained in the notices posted for said meeting, be taken
by ballot, as per ballots prepared by the clerk of said town,"
but it is evident that, as a matter of fact, no such balloting
took place, and that this motion related to the balloting
which had been in progress since the opening of the polls.

It is, therefore, my opinion that no legal vote was taken
upon the questions for which such special town meeting was
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called, either by viva voce vote or by ballot. In other words,
the matter stated in the petitions and notices of election
has not been legally voted upon, or decided by the electors
of the town of Excelsior. •

Education—Public Officers—Member of industrial board
of education cannot be employed as teacher in such schools.

August 14, 1915.
C. A. Markham,

District Attorney,
Beaver Dam, Wisconsin.

I have your letter of the 5th inst., in which you call at
tention to sec. 553p-3, Stats., providing for the establishing
and maintaining of industrial, commercial, continuation
and evening schools governed by a local board-of industrial
education, and to sec. 553p-4, which provides for raising
money for the support of such schools.

It appears from your letter that the local board of in
dustrial education is about to enter into a contract to hire

as a teacher in one of such continuation schools a person
who is a member of the board of education of the city in
which such continuation school is located.

You further call attention to sec. 976^, Stats., and raise
the question whether the local board of industrial education
can legally enter into such a contract with a member of. the
board of education.

Sec. 976/ reads in part as follows:

"No city officer shall be'interested, directly or indirectly,
in any improvement or contract to which the city is a party,
and whenever it shall appear that such is the case such con
tract shall be absolutely null and yoid and the city shall in
cur no liability whatever thereon."

•

I have heretofore held in an unofficial opinion rendered to
Heniy J. Bohn, city attorney of Reedsburg, under date of
January 11, 1915, that a member of the board of education
of a city is a city officer, andj' being a city officer, it is plain,
under the section above quoted, that he cannot enter into
any contract in which the city is a party, and according
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to such section such a contract if entered into is absolutely
null a:nd void and the city incurs no liability whatever
thereon.

Intoxicating Liquors—License—^Wholesale license law con
strued.

August 14, 1915.
K. J. Urquhart,

District Attorney,
Medford, Wisconsin.

i have your communication of the 11th inst., in which
you have submitted a few questions concerning ch. 249,
Laws of 1915. This chapter was amended by ch. 476,
Laws of 1915, and your questions are easily answered in
view of that amendment.

You inquire whether a wholesale license granted under
this law will be included in the limit provided by the Baker
Law. This question must be answered in the negative, for
ch. 476 contains the following:

"The provisions of section 1565d shall not include or
apply to persons having wholesale licenses only."

You also inquire what is meant by the word "retail" in
this law. As originally enacted in ch. 249, it is very doubtful
as to what was meant by a wholesale and a retail license.
In . order to clear up the matter, the legislature enacted an
amendment to said law by said ch. 476. In subsec. 1 of
said chapter, it is provided:

"A wholesale license shall permit its holder to sell, deal or
traffic in such liquors, no part of which shall be sold for con
sumption upon the premises of the licensee. A retail license
shall permit its holder to sell, deal and traffic in any such
liquors to be consumed on or off the premises so licensed."

A saloon cannot be ruii under a wholesale license, because
no part of the liquor sold under such license can be consumed
upon the premises, but under a retail license liquor may be
sold to be consumed on or off the premises. This permits a
sale of liquor in any quantity and to any person if the sale
of liquor has not been prohibited to such person. In other
words, the only distinction between the two kinds of licenses
is the one mentioned in the statute.
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You also inquire whether this law has any effect on
licenses granted for the year commencing July 1, 1915.
You state that there are a number of places in your county
where saloon keepers act as agents for breweries, and some
of the towns wish to know whether they can compel these
saloon keepers to take out an additional license for the
balance of this year.
The law applies to licenses that are issued during the year

1915, at least those issued subsequent to the enactment of
the law; but under the statute in its amended form, as con
tained in ch. 476, it is not necessaiy for a retail liquor dealer,
who has a retail license, to secure also a wholesale license in
order to sell liquor at wholesale for the breweries. He is
authorized to make any kind of a sale under the retail
license, and it makes no difference whatever whether the
liquor is to be drank oh or off the premises.

Intoxicating Liquors—Municipal Corporations—Ordinances
—Ordinance limiting sales of liquor by pharmacists on pre
scription to one-half pint valid.

Similar ordinance, limiting sales on prescription of physi
cian to residents of specific county, invalid.

August 14, 1915.
Hon. Edward Williams,

Secy. State Board of Pharmacy.
In your communication of the 10th inst. you refer to the

city of Stoughton, which is a dry town, and you state that
, an ordinance was passed in said city prohibiting pharmacists
from selling liquor in quantities exceeding one-half pint and
except upon the prescription of a practicing physician who
is a resident of Dane county. You also state that the phar
macist was not granted a permit to sell liquor for medicinal,
mechanical or scientific purposes under sec. 1548a, Stats.
You inquire whether the above provision in the said or
dinance is valid'.

Sec. 1548a contains the following:

"If any such board or council shall refuse to grant any
such permit, any registered pharmacist may, nevertheless,
sell such liquors for medicinal purposes only on such certifi-
A.G.-43
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cate and. a written prescription for each sale of a practic
ing physician who is competent to testify in a professional
capacity as provided in section 1436."

Under ch. IV. sec. 3, subd. 1, of the charter of the city of
S tough ton, which is contained in ch. 172, Laws of 1882, we
find the following powers, given to the common council of
said city:

"To grant licenses, and regulate groceries, taverns, vic
tualing houses, and all persons dealing in spirituous, vinous
or fermented liquors."

In subd. 16, sec. 3, ch. 4, the council is authorized "to
restrain drunkards, immoderate drinking," etc.

It will be seen from the above that the city council is
vested with certain powers to regulate pharmacists and
the sale of liquor, and, in my opinion, the above ordinance
is valid unless it contravenes some statutory provision. It
imposes two restrictions on the right of the pharmacist to
sell liquor upon a physician's prescription: First, it limits
the amount that may be sold to half a pint. I do not think
this provision of the ordinance is repugnant to any prg-
vision of the statute above quoted. The statute expressly
authorizes a pharmacist to sell liquor for medicinal pur
poses only on the certificate of a practicing physician.
Manifestly, it was not intended that a pharmacist could
sell liquor in wholesale or large quantities upon the pre
scription of a physician. The mere fact that he may sell
only for medicinal purposes and on the prescription of a
physician indicates that the sale is to be in a limited quantity.
The statute itself, however, does not fix the limit. It seems
to me that the provision of the ordinance limiting the
amount that may be sold on any one prescription to half
a pint is in entire harmony with the spirit of the statutory
provision, is reasonable and well within the power of the
city Council to enact.
The second limitation sought to be imposed by the ordi

nance is that the prescription must be written by a practicing
physician who is a resident of Dane couriiy. The statutory
provision above quoted provides that the sale may be made
upon the prescription

"of a practicing physician who is competent to testify in a
professional capacity as provided in section 1436."
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It is quite possible that this provision of the ordinance
is repugnant to the statutory provision, as, while the statute
permits the sale of liquor upon the prescription of any
practicing physician who is competent to testify, etc., the
ordinance limits it to those of practicing physicians of Dane
county. I entertain very serious doubts concerning the
validity of this provision. There is no reason to believe,
however, that the common, council would not have passed
the ordinance containing the first limitation without the
second, and, in my opinion, the second limitation may be
held to have been beyond the power of the city council to
enact and yet the remainder of the ordinance be held valid.

It is my opinion, therefore, that a pharmacist may be
successfully prosecuted under the ordinance for selling
more than one-half pint upon any one prescription, but
it is doubtful whether a conviction for selling on the pre
scription of a physician, not a resident of Dane county,
could be sustained.

Bridges and Highways-—Villages—^Villages entitled to
benefits of state aid for highways and may secure such aid
for building bridges without forfeiting exemption under
sec. 1319.

August 16, 1915.
Sam Blum,

District Attorney,
'  Monroe, Wisconsin.

In your letter of the 13th you state that there has been
no levy of any tax upon the property in the village of Albany,
Wisconsin, for bridge purposes for the past ten years pur
suant to sec. 1319, Stats.; that a large bridge spans the
Sugar River in said village, which must be replaced; that
some time ago certain streets in said village were made
part of the system of prospective county highways and
that said bridge was a part thereof. You ask if under those
conditions the village of Albany is entitled to state and
county aid for building a new bridge in said village, and,
if so, if the property in said village will still be exempt from
a bridge tax levy under sec. 1319, Stats.



676 Opinions of the Attorney-General

Sec. 13177n-4, Stats., provides, in part, that the electors
of any town, or the village board of any village, at any
regular meeting or legally called special meeting, may vote,
in addition to all other taxes, a special tax of not less than
$250 for building bridges. Other sections forming a part
of the State Aid for Highways Law provide for a petition
to be filed, with the county clerk and for county and state
aid. I see no reason why, under the facts stated by you,
if the proper proceedings are taken, the village of Albany
would not be entitled to this state and county aid under
this law.

Sec. 1319 is an entirely different law and relates to en
tirely different proceedings. This section relates purely
to compulsory aid on the part of the county in the building
of bridges by towns within the county. Subsec. 8 of that
section provides:

"Nothing herein contained shall authorize the levy of
any tax upon the property in any city or incorporated vil
lage required by law to maintain its own bridges."

The fact that the village of Albany may receive aid
under the State Aid for Highways Law would not authorize
a tax levy against that village under sec. 1319. The village,
however, would not be exempt from its proper proportion
of the tax to be levied by the county board under sec.
1317/77-5, Stats.

Corporations—Foreign—Admission of rural credit associa
tion to do business in this state. What law to be complied
with.

August 16, 1915.
Honorable A. E. Kuolt,

Commissioner of Banking.
I am in receipt of your letter of the 13th, enclosing a

letter addressed to the secretary of state from the American
Rural Credit Association of Omaha, which was referred to
your department for answer, and ujion which you request my
opinion as to whether or not sec. 1770b, as amended, or sec.
2014-27 of the Investment Company Law, is to be complied
with.
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Vou state you also desire to know just what must be
done before this corporation can do business in this state.
The letter from the association to the secretary of state

asks for information as to the fee required for registration of
a foreign corporation in order to do business in the state of
Wisconsin, and encloses a circular stating in a general way
the kind of business done. This circular reads in part as
follows:

"This association is organized for the purpose of affording
rural credit facilities to farmers on the 'amortization mort
gage' plan similar to the well-known Land Bank Systems of
Germany, France,'Holland, Denmark and other European
countries.
"The 'amortization' table adopted by this association

provides for an annual payment of 8% on the amount bor
rowed, to be apportioned as follows: 6% interest on bal
ances due; 1% for operating expenses, the remainder for
amortization. This mortgage will mature in 27^ years and
the total amount of interest and expense paid by the borrower
is only .4|% of the amount borrowed.
"The association is authorized to execute loans and bonds

in amount to fifteen times its paid-up capital. The bonds
will be secured by an equal amount of first mortgages on the
above plan not over 50% of the appraised value of the prop
erty. These bonds will bear interest at 5%, payable semi-
annually."

It will thus be seen that the business to be transacted is

similar to that authorized to be done by land mortgage
associations under sees. 2024-100 to 2024-140, inclusive.
Stats.

Sec. 2024-101, Stats., provides:

"No person, partnership, association or corporation, ex
cept corporations formed under the provisions of sections
2024-100 to 2024-140, inclusive, of the statutes, shall here
after transact any business under any name in which shall
occur the words 'land' and 'association,' or the words 'mort
gage' and 'association.' "

It will be seen that this section does not prohibit the doing
business in- this state of this corporation, as its name does
not contain the words referred to in the section.

You refer to sec. 2014-27. That section reads:

"No person and no copartnership, association or corpora
tion, whether local or foreign, heretofore orgaiiized or which
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may hereafter be organized, doin^ business as a so-called
investment, loan, benefit, cooperative, home, trust or guar
anty company, for the licensing, control and management of
which there is no law now in force in this state, and which
such person, copartnership, association or corporation, shall
solicit payments to be made to himself or itself, either in a
lump sum, or periodically, or on the installment plan, issu
ing therefor so-called bonds, shares, coupons, certificates of
membership or other evidences of obligation or agreement,
or pretended agreement, to return to the holders or owners
thereof money or anything of value at some future date,
shall solicit or transact any business in this state unless such
person, copartnership, association or corporation shall have
first complied with all the provisions prescribed in chapter
93 of the statutes required of foreign building and loan asso
ciations authorized to do business in this state."

It appears to me that this section is not applicable to
such a corporation as the one referred to in your letter.
That section refers to corporations doing business along the
lines of building and loan associations. I do.not think it
refers to such corporations as-this one. Sec. 17706 relates
to the admission of foreign corporations doing business in
this state. That section was amended by ch. 26, Laws of
1915, but such amendment is not material to your inquiry.
This section is broad enough, in its terms, to include a
corporation such as the one referred to. Subsec. 10 of that
section .provides:
"All foreign corporations and the officers and agents there

of doing business in this state, shall be subjected to all the
liabilities and restrictions that are, or may be imposed upon
corporations of like character, organized under the laws of
this state, and shall have no other or greater powers.
"Every contract made by or on behalf of any such foreign

corporation, affecting the personal liability thereof or relat
ing to property within this state, before it shall have com-
phed mth the provisions of this section, shall be wholly void
on its behalf and on behalf of its assigns, but shall be enforci-
ble on it or them."

I am of the opinion that this corporation may be admitted
to do business in this state under the provisions of sec.
17706, but that before doing any business here it must
comply with the provisions of sees. 2024-100 to 2024-140,
inclusive, and that it is subject to all of the liabilities and
restrictions that are by those sections imposed upon domestic
corporations of like character.
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Public Officers—County Surveyor—Fees—A county sur
veyor is not entitled to traveling expenses other than ten
cents per mile.

August 16, 1915.

John Roberts,

District Attorney,
Grand Rapids, Wis.

I am in receipt of your letter of August 12th, in which
you state that your county surveyor is obliged to travel a
great deal by horse and wagon rather than by railroad;
that when traveling by rail he finds that ten cents per mile
is satisfactory and pays his expense, but that, when he hires
a conveyance and is allowed ten cents per mile, there is
practically no profit in a day's work. You inquire whether
he is entitled to his actual expense in addition to the ten
cents mileage allowed him under sec. 772.

Sec. 772 provides:

"The surveyor and his deputies may demand and receive
the following fees, except it be otherwise agreed upon with
the parties employing them, to wit:
"For each day's service, three dollars; provided, however,

that the county boards of the several counties in the state
may at any annual meeting fix the per diem to be paid at a
greater sum, not to exceed five dollars.
"For.each mile traveled in going from his office to the

place of rendering Service and returning, ten cents.
"For plat and certificate, except town plats, fifty cents.
"For recording a survey, fifty cents.
"For each chainman and marker necessarily employed^

one dollar and fifty cents per day, unless they be furnished
by the person for whom the survey is made.
"For making a copy, ten cents a folio and twenty-five

cents for his certificate."

Under this section the surveyor is allowed ten cents for
each mile traveled in going from his office to the place of
rendering service and returning.
You state that you believe the question must be answered

in the negative. It is my opinion that you have arrived
at the correct conclusion, for I find no further provision in
the statutes authorizing the surveyor to charge for traveling
expenses incurred outside of the mileage which he is allowed.
In the absence of such provision, I am of the opinion that he
is not entitled to any additional allowance for expenses.
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I do not find any decision of our court on this question,
but all the decisions I have been able to find in other courts

agree with this conclusion. A mileage is considered to include
all traveling expenses, such as hotel bills, car fare, etc., and
no additional allowance for expenses is permitted. See
Harding v. Montgomery Co., 55 Iowa, 41; Wheeler v. Clinton
Co., 92, Iowa, 44.

Bridges and Highways—Counties—County may improve
or aid in improving any bridge or highway in the county.

August 16, 1915.
Walker Sanborn,

District Attorney,
Ashland, Wisconsin,

In your letter of the 11th you ask these questions:

"First. Can the county board give or lend any money to
any town within the county for the purpose of building or
repairing highways?
"Second. Does the first sentence in sec. 1317m-5 give

the county board such power, or is it to be construed with
the rest of the Highway Commission Act so as to give the
county board power to carry out the provisions of that act? -
"Third. Is it not contrary to the intention of the legis

lature of 1911 in passing the Highway Gomipission Act to
construe sec. 1317m-5 as giving the county board any such
power?"

Answering your first question, I know of no authority by
which the county board can give or lend any money to any
town within the county for the purpose of building or re
pairing highways.

In reply to your second question, will say that sec. 1317m-5
authorizes county boards to construct or improve, or aid in
constructing or improving, any road or bridge within the
county. Under this section the county board can do just
exactly what the section says. It can construct or improve,
or aid in constructing or improving, any bridge or road
within the county. This, however, does not mean that it
can give or loan money to a town for that purpose. It can
either do the work entirely by itself, or aid in doing it by
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joining in with the town or other proper authorities in such
construction or improveihent.
I believe the answers to the first two questions make it

unnecessary to answer your third question.

Taxation—Income Tax—County Board—County board can
not pass on question of whether income tax was improperly
assessed, but it may be compromised under sec. 1210g.
A person with an income of $700 is subject to assessment

by the county assessor.

August 16, 1915.
Walker Sanborn,

District Attorney,
Ashland, Wisconsin,

In your letter of the 11th you ask if the county board
can try and determine the question whether a tax is im
properly assessed or was paid by mistake before brdering
the same to be refunded by the county treasurer. You
further state that the man who was assessed offered proof
that he has been illegally assessed; that his income was only
$709 and that he has been assessed for $3000; that, on the
other hand, the local income tax assessor offers to prove
that his income was $3000. You ask if the county board
is a proper body to try out such a question.

I understand from this that your question relates purely
to the assessment of income taxes and not to an assessment

of a tax upon property. Sec. 1087/71-16 provides for a county
board of review for each county for reviewing income tax
assessments. Sec. 1087/n-17 provides for a hearing by such
board and authorizes the board to increase or lessen the
amount of any income assessed if satisfied from the evi
dence submitted on the statements of the assessor that such
a change should be made. Sec. 1087/71-18 provides that no
person shall be allowed to question, in any action or proceed
ing, the assessment of his income unless objections thereto
shall have first been presented to, the county board of review
in good faith. Sec. 1087/71-19 provides for an appeal from
the decision of the county board of review to the state tax
commission. Under these several sections I am of the
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opinion that the county board of review is the proper body
to review an income tax assessment, and that the county
board has no power or authority to pass upon the question.
Such tax, however, may be compromised under the provi
sions of seq. 1210g', Stats. See opinion to the district at
torney of Winnebago county. Vol. I, Opinions, Bancroft-
Owen, p. 597.

You also state that in this same case another question
has arisen. You ask if, under sec. 1087/n-18, a person who
has an income of $709 can be said to be "subject to assess
ment by the county assessor" and, therefore, not allowed in
any action or proceeding to question any assessment unless
first presenting his case to the county board of review.

Sec. 1087/72-2 provides that the term "person," as used
in the Income Tax Act, shall mean and include any in
dividual, firm or copartnership, unless otherwise expressly
stated. The same section pro\ddes that the tax shall be
assessed, levied and collected upon all income, not by the
act exempted, received by every person residing in the state
and by every nonresident of the state upon such income as
is derived from property located and business transacted
within the state.

Subsec. 4, sec. 1087/22-10, Stats., provides:
"Whenever in the judgment of the assessor of incomes any

person in his district other than a corporation, joint stock
company or association shall be subject to an income tax
under the provisions of this act, he shall require such person
to make report at such time and in such manner and form
as the tax commission may prescribe, specifying particularly
among other items the amount of income received from serv
ices, unsecured notes, mortgages, bonds, stocks and real
estate, the amount of income received by his wife and each
child under eighteen years of age residing together with him
as members of the family and such other information as the
commission shall deem necessary to enforce the provisions
of this act."

Subsec. 1, sec. 1087/72-12, provides:

"Whenever the assessor of incomes or the county board
of review herein provided for shall have reason to believe
that in any one or more of the three next previous years the
returns made by any person * * * are incorrect or are made
with false or fraudulent intent, or when any such person has
failed or refused to make a return as required by law, the
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assessor or county board of review shall make such addi
tions or corrections to the next assessment as he or they shall
deem true and just. Whenever the assessor or the county
board of review shall so increase or make subject to tax
any income he or they shall give notice in writing to the

. person liable for the payment of the tax on said income of
the amount of the assessment. Such notice may be served
by registered mail."

It seems to me very evident that the persons referred
to in this last subsection are persons subject to assessment
within the meaning of that, phrase as used in sec 1087m-18.

Hawkers and Peddlers—Transient Merchant—Pop corn
vendor not a transient merchant.

August 16, 1915.

Chas. a. Taylor,
District Attorney,

Barron, Wisconsin,
I have your request for opinion of the 14th inst., in which

you state:

"A stranger has commenced operating a street pop corn
stand in the city of Rice Lake without a state or local license
and I have been requested to prosecute him under sec. 1574,
Stats., as a transient merchant. In your opinion, is such a
business within the intendment of the section above cited?"

You will observe on referring to sec. 1574, Stats., the
question whether one is a transient merchant is made largely
a question of intent. The mere fact that one has come to a
place a stranger and newly established himself a merchant
therein is not conclusive by any means that such person is a
transient merchant. In case of doubt as to whether such a
person is a permanent or a transient merchant, the statute
provides for the giving of a bond in lieu of the payment of
the license fee until the status of the merchant as permanent
or transient is determined. It will be necessary for you to
determine from facts which you do not state in your in
quiry, in the first place, whether the person to whom your-
inquiry refers is in fact transient.

Assuming that this person is a transient, the question
recurs as to whether he is a transient merchant within the
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meaning of the statute referred to. This question, I think,
is answered in the negative by the opinion of this department
rendered to D. S. Law, district attorney of La Crosse county,
under date of July 11, 1914.

Indigent, Insane, etc.—Charitable and Penal Institutions—
Counties—Words and Phrases—Estates of insane persons
liable for their support and it is the duty of county officers
to charge such estate therewith.
The word "may" means "must" or "shall" where the

public interests are concerned.

August 17, 1915.
M. J. Tappins, Secretary,

State Board of Control.
In your communication of August 6th, you state that you

are auditing the bills of the county asylums for the chronic
insane and you find that there are quite a number of patients
in the Eau Claire county asylum that have property and
money in the hands of guardians from which their mainte
nance could be paid. You state that the officials in Eau
Claire county have failed to .collect from the guardians the
expense for their maintenance at said asylum.
You state that it is the opinion of the board of control

that Eau Claire county should not be paid by the state for
the maintenance of any insane person maintained in the Eau
Claire county asylum, who has sufficient money or property
in the hands of a guardian to pay for his maintenance. You
inquire whether the board is correct in the position which
it has taken.

You direct my attention to sec. 604e, which provides:
"On the first day of each October the trustees of any

county asylum which has been so completed and certified
shall certify to the secretary of state the names of all insane
persons necessarily cared for and supported by the county
in which the asylum is situated, the date when such persons
were committed thereto and the number of weeks each of
them was cared for during the preceding year, which certif
icate shall be verified by the affidavits of such trustees and
delivered by said secretary to the state board of control;
and if such board of control shall approve the same and
cause its approval to be indorsed thereon by the president
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and secretary thereof, the secretary of state shall credit the
amount so certified to be due such county on the state tax
next due therefrom. No county shall be entitled to •such
credit or any compensation whatever from the state for the
care of a:ny person who has not been duly adjudged to be
insane and properly committed as such, nor for the care of
any insane person whose support is not properly a public
charge. The provisions of sections 1500 and 1505, both in
clusive, are hereby made applicable to the support of insane
persons, including the support of an insane wife by her hus
band."

Also to subsecs. 1 and 2, sec. 604q, which, provide:

"1. The property and estate of any insane person kept
in any state or county hospital or county asylum or kept
by any county at its charge and the property and estate of
any deceased person who shall have been a patient of such
hospital or asylum shall be liable for the continuing and past
support, maintenance of such person or patient and charge
able for the payment thereof.
"2. Upon failure of the person having the charge or cus

tody of such property or estate during the lifetime of such
person to pay therefrom for such support, and maintenance,
the state board of control, the board of trustees of the asy
lum or the chairman of the board of the county for furnish
ing such support, or the district attorney of .such county,
may apply to the proper county judge or court to compel
such payment; such judge or court shall have the jurisdic
tion and authority conferred by chapter 63 and shall exer
cise the same in the manner provided by said chapter and
may enforce obedience to his orders or judgments by pro
ceedings as for contempt. And after time for appeal has
expired from any order or judgment for the payment of
hGioney for such maintenance and support, the county shall
have execution therefor."

It is contended by the county officials that the word
"may" used in subsec. 2, sec. 604^', above quoted, where it
says that the district attorney of such county may apply
to the county judge or court to compel such payment, has a
permissive instead of a mandatory significance, and the case
ol Barber Asphalt Paving Co., v. dig of Oshkosh, 140 Wis.
58, is cited as authority on that proposition. This position
of the county officials is erroneous.
The rule laid down by our supreme court in the case of

Cutler V. Howard, 9 Wis. 309, is the one that is controlling
in construing this statute. It was there held that the word
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I

"may" means "must" or "shall" only in cases where the pub
lic interests or rights are concerned, and where the public or
third persons have a claim de jure that the power should be
exercised. After making this rule, on page 312, the court,
speiaking through Chief Justice Dixon, continued as follows:

"For the complete application of this rule it only remains
to be determined in what cases the rights or interests of the
public or third persons are concerned and where they have a
claim de jure to the exercise of the power; and here fortu
nately there is no disagreement among the authorities. The
cases fully establish the doctrine that when public corpora
tions or officers are authorized to perform an act for others,
which benefits them, that then the corporations or officers
are bound to perform the act. The power is given to them
not for their own, but for the benefit of those in whose behalf
they are called upon to act; and such is presumed to be the
legislative intent. In such cases they have a claim de jure
to the exercise of the power. But where the act to be done
is not clearly beneficial to the public or third persons, the
exercise of the power is held to be discretionary."

This same rule has been adhered to ever since. See

Market National Bank v. Hogan, 21 Wis. 317; State ex ret,
Burnett v. Pierpont, 29 Wis. 608; State ex ret. McDill v. Board
of Canvassers, 36 Wis. 498 ; Dutcher. v. Butcher, 39 Wis. 651,
666; Equitable Life Assurance Society v. Host, 124 Wis. 657,
671. ;

It is perfectly evident that the public has an interest in
this matter, and that the word "may" must be construed as
being mandatory, and it is the duty of the county officials
to make the application to the county court as the statute
provides. If the county officials neglect to do this, then your
board is authorized, under the last sentence in sec. 604e. to
refuse credit to the county, as said sentence provides that
no county shall be entitled to such credit or any compensa
tion whatever from the state for the care of any insane per
son whose support is not properly a public charge. A per
son who has money in.the hands of a guardian that may be
used for his maintenance is not a public charge and for that
reason no credit should be given to the county for the
maintenance of such a person.



Opinions of the Attorney-General 687

Public Officers—State Property—Conservation commission
has no power to sell launch. •

August 18, 1915.
*

Conservation Commission of Wisconsin.

Under date of the 9th inst. you state:

"This commission is somewhat in doubt as to our author
ity in disposing of property under our control. We have a
launch at Bayfield, Wisconsin, which we deem is unneces
sary for our work, and we wish to sell the same. Kindly
advise us if it is within the province of this commission to
dispose of this launch."

I am unable to find any statute authorizing you to sell
this launch or to dispose of any other state property under
your control. The only statutory provision for the dispo
sition of state property that I can find is sec. 292, authorizing
the superintendent of public property to sell chattel property
in his custody^ "which has become deteriorated or un
suitable or which is not required for the use of the state."

This property, of course, is not in his custody and said
section extends to him no power to sell the same. It is my
opinion that no power is conferred upon any state officer
to dispose of the launch referred to.

Intoxicating Liquors—Citizenship—Under sec.. 1565/, a
person is a "resident" of a municipality as soon as he takes
up his residence therein, but he is not a citizen of the state
until he has resided herein one year.

August 18, 1915.
S. G. Dunwiddie, .

District Attorney,
J.anesville, Wisconsin.

I am in receipt of your communication of the 11th inst.,
in which you ask for an opinion as to the construction of
sec. 1565/. Said section provides that no license shall be
granted to a person who is not a resident of the town,
village or citj^ in which such license is applied for. You
inquire:

"What, in your opinion, is the meaning of the word 'resi
dent' as used in this section, more particularly as to how
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long it would take to acquire such residence as is therein
contemplated?"

In answer will say that it is not necessary to live for any
length of time in a municipality in order to acquire a resi
dence. It may be acquired just as soon as the person moves
into the municipality with the intention of making it his
home. Residence within the state for a period of one year,
however, is necessary in order to constitute a person a
citizen of this state within the meaning of that section.
See opinion to the civil service commission under date of
April 7, 1915*.

Building and Loan Associations—Borrower cannot pledge
shares of another member as security for loan.

August 18, 1915.
Hon. A. E. Kuolt,

Commissioner of Banking.
You have submitted a request under date of August

10th for an official opinion on the following statement of
facts:

"In connection wi.th the examination of the Mutual Build
ing and Loan Association of Milton, a legal point came up
upon which I would like some authoritative information.
"A stock loan appears among the assets of the association,

signed by 'J'. The note contains an agreement to pay, and
offers, as a pledge, to give shares of stock of the association.
The certificate of stock attached to the note and put up aS
collateral appears in the name of 'S'. On the back of the
certificate 'S' assigns five of the ten shares represented' by
the certificate to the association as collateral to a loan made
by the association to *J'. Summing up—can one stockholder
in a building and loan association pledge his stock as security
for a loan made to another stockholder?"

Sec. 2014-4 provides:

"The funds of the association shall be loaned in the man
ner and upon the terms prescribed in the bylaws; provided,
that if the by-laws prescribe the payment of a premium upon
loans without fixing the rate thereof or the manner of bidding,
such money shall be offered for loan in open meeting, and
the member who shall bid the highest premium for the prefer-

"■ Page 274 of this volume.
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ence or priority of the loan shall be entitled to a loan for the
full amount of each share of stock held by him, with interest
at such rate as may be fixed by the by-laws, provided the
security offered be satisfactory to' the board of directors.
The premium bid may be a certain sum or percentage on the
loan, to be deducted in advance from the loan, or to be paid
by certain periodical instalments during the existence of the
loan as the by-laws may prescribe."

Section 2014-6 provides in part:
"A borrower may repay his loan at any time by giving

thirty days' written notice of such intention. He shall be
charged with the amount of the original loan and interest,
premium and fines in arrears, be given credit for the with
drawal value of his shares pledged as security, and in cases
where the premium was deducted from the loan in advance,
with such proportion of the premium so deducted as the part
of the term unexpired bears to the whole term of the loan.
The balance shall be received in full satisfaction of said loan
and the shares thus credited be canceled and revert back to
the association."

In this latter section it speaks of "his shares pledged"
as security, assuming that no other shares of any other
member are pledged for the security.

Sec. 2014-7 provides:

"Whenever a borrower shall be six months in arrears in
the payment of his dues, interest or premium, his whole
loan shall become due and payable without deduction of
any premium paid; his pledged shares may be declared
forfeited and their withdrawal value at the time of the first
default, if any payments of dues have been made, applied as
a payment on the loan; the balance, or the,amount due, with
interest and premium, fines and other charges thereon from
the time of the first default, may be enforced by proceedings
on his security according to law. When the amount thus
collected exceeds the amount due the excess shall be returned
to the defaulting borrower."

In this section you will note that reference is again made
to "his pledged shares." While I find no express provision
in the statutes prohibiting the pledging of certificates of
stock for a loan by one member made to another member of
the association, I believe it is fairly clear that such power
does not exist. The use of the words "his pledged shares"
in both of the above quoted statutes imply that the borrower
must pledge his own shares and not those of another member,
A.G.—44
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and I take it that no loans can be made to an outsider

who is not a member of the association, for among the
powers of local associations as given in subsec. 1, sec. 2011,
is the power to make loans to members only. Your question,
therefore, must be answered in the negative.

Dairy and Food—Mrs. Price's canning compound can not
be sold in this state.

August 18, 1915.
Hon. George J. Weigle,

Dairy and Food Commissioner.
In your communication of August 12th you present the

question as to the legality of the sale in Wisconsin of Mrs.
Price's canning compound. You enclose an envelope used
in the sale of this compound. On the reverse side of the
envelope the ingredients of the envelope are stated. The
notice to purchasers on the envelope reads as follows:

''It is not claimed for this compound that it contains
anything of food value, but it is an antiseptic preparation,
and among its many uses may be employed to prevent canned
fruits and vegetables from souring and spoiling. This pack
age contains Sodium Benzoate, Sodium Chloride, Boric
Acid."

You ask whether or not this compound would be included
under the term "food" as defined in sec. 4600, Stats., which
definition is as follows:

"The term 'foo|i' as used herein shall include all articles
used for food or drink or condiment by man, whether simple,
mixed or compound, and all articles used or intended for use
as ingredients in the composition thereof or in the prepara
tion thereof."

The compound in question is used as an ingredient of
canned fruit as a preservative, and I see no escape from the
conclusion that it is included in the definition of food as

above given in sec. 4600.
Sec. 460le prohibits the offering for sale or the sale of

any food containing boric acid; and sec. 4601g prohibits
the sale or offering for sale of any food containing benzoate.
It would, therefore, be unlawful to offer this compound for
sale or to sell it in. the state of Wisconsin.
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Education—Domestic Science—State aid for domestic

science course may be paid where the course is satisfactory
to the state superintendent.

August 19, 1915.
Hon. C. P. Gary,

State Superintendent of Public Instruction.
In your communication of July 17th you direct my atten

tion to the provisions of ch. 292, Laws of 1915. Said chapter
creates a new subsection to sec. 411-5, as follows:

"3. Any school established under the provisions of section
411-1 to 411-n, inclusive, that will adopt a course of study
in domestic science and employ a qualified teacher approved
by the state superintendent, shall be entitled to receive, in
addition to the state aid mentioned in subsection 2 of sec
tion 411-5, two hundred fifty dollars annually, to be paid
in the same manner as other state aid is paid to schools,
established under sections 411-1 to 411-11, inclusive, of
the statutes."

You submit the following for an opinion:

"It is the intent of this law that counties maintaining
county training schools for teachers shall receive, in addi
tion to all other state aid provided for in sec. 411-5, the sum
of $250 annually, provided a satisfactory course is given in
domestic science? If this question is decided affirmatively,
will it be necessary for the aid to be paid that the qualified
teacher be employed for nine months, or may the aid be
paid if the teacher is employed for only a part of the year?"

The state aid under this provision. can be paid only to
counties that adopt a course in domestic science satisfactory
to the state superintendent, and 3mploy a qualified teacher
who is also satisfactory to him. As to the time for employing
the teacher and the kind of a course adopted, this is left
to the approval of the state superintendent. The question
as to whether a teacher should teach nine months or any
other period of time remaips with you. I see no objection
to having the same teacher employed in two schools pro
vided the courses offered in both schools and the teacher

employed is satisfactory to you.
The fact that the bill as originally introduced—^No. 140 S

—provided that, where three or more schools are engaged in
hiring a teacher for domestic science, each school should be
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granted, aid. to the amount of $250, and the further fact
that this bill was afterwards amended allowing each school
to be paid the $250, without any reference to the employ
ment of the teacher, has no great significance in this matter
except that it may tend to show that the legislators were
perfectly willing to leave the matter to the discretion of the
state superintendent.

Education—Elections—Where, at an election to consolidate
rural school districts, all districts do not vote in favor of
consolidation, the proceeding goes down.

August 2G, 1915.
Alfred L. Drury,

District Attorney,
Kenosha, Wisconsin.

I have your request for opinion of the 18th inst., in which
you state that in an election held under sec. 496-1, Stats.,
to consolidate three rural school districts, the proposition
carried in two districts, but was lost by four votes in the
third district, and that it was afterwards ascertained that
two of the voters who voted in the third district were not

qualified electors. You ask, first, whether the election was
void by reason of the illegal votes cast in this third district,
and, also, whether, in order to validly submit the question
again to the electors, it will be necessary to hold an election
in each district or only in the third district in which the
proposition failed to carry and in which the illegal votes
were cast.

You say that it appears to you that it will be necessary
to commence the entire proceedings over again and have the
proposition voted upon in each of the districts in question.
In this opinion I concur.

Sec. 496-1 provides the procedure for an election for the
consolidation of school districts. Subsec. 2 of this section

reads:

"If a majority of those of each district voting at the elec
tion vote in favor of consolidating the district schools in
their respective school districts, the territory included con
stitutes a consolidated rural school district."
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The plain intendment of this provision of law is, it seems
to me, to require an affirmative vote by a majority of the
electors voting thereon in each district to have any effect. It
is only by such action that a consolidated rural school
district is created. Unless a majority in each district vote
affirmatively, no change in the existing status is effected.
The situation is the same as that dealt with in an opinion
rendered under date of June 17, 1915, to the district attorney
of Grant county with respect to a local option election. *
In the case of the statute before us, this view is

strengthened by subsec. 3, sec. 496-1, which contemplates
and provides that at the time of canvassing the returns,
which would be the same time in each district if the election
is held simultaneously in each district, the school board
shall appoint a time and place for the first meeting of the
consolidated district.

It follows that the failure of a majority to vote affirma
tively in one of the districts proposed to be consolidated
renders the election in the other districts nugatory and the
result is precisely the same as though there had been no
election. In order to submit the proposition again it will
be necessary, therefore, to proceed as in the first instance
and hold an election in each district.
The fact that two of the votes cast were cast by persons

not qualified electors does not in this instance affect the situa
tion. Even assuming that these illegal votes were cast in
opposition to a consolidation, they were not sufficient in
number to affect the result of the election in the district
wherein they were cast. It is fairly settled and there are
several opinions of this department that irregularities and
illegal acts in the conduct of an election not affecting the
result thereof do not render the election void. See opinion
to the district attorney of Rock county under date of April
13, 1915; also opinion to the district attorney of Walworth
county of the same date, * and opinions and court decisions
therein cited.

*Page 528 of this volume.
* Pages 309, 315 of this volume.
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Appropriations and Expenditures—Panama-PacificExposi-
tion—Panama-Pacific exposition commission may appropriate
$5000 to Wisconsin live stock breeders association to promote
a live stock exhibit at the exposition.

August 20, 1915.

Wisconsin Panama-Pacific Exposition Commission,
Milwaukee, Wisconsin.

I have your request for opinion under date of the 19th inst.,
and in reply thereto will say that in my opinion your com
mission may lawfully appropriate five thousand dollars of
the appropriation made to it by ch. 477, Laws of 1913, to
the Wisconsin live stock breeders association to encourage
and promote an exhibit of live stock at the Panama-Pacific
International Exposition.
The sum so appropriated, when received by the live stock

breeders association, will, of course, be subject to the pro
visions of sees. 172-88 and 1459d, Stats., relating to appro
priations to the live stock breeders association, and the plan
of the live stock breeders association for the expenditure
thereof should be approved as required in sec. 1459d, except
that the approval of the department of agriculture, created
by ch. 413, Laws of 1915, will be required by virtue of sees.
1458-3 and 1458-4, created by this law, in lieu of that of the
secretary of the state board of agriculture as heretofore
required.

Public Officers—Education—County Superintendent—Ex
penses of county superintendent not limited.

August 23, 1915.
Edward W. Miller,

District Attorney^
Marinette, Wisconsin.

I am in receipt of your inquiry of August 21st, relative
to the interpretation to be placed upon sees. 698 and 704,
Stats., respectively, relating to the expenses of county super
intendents.

You inquire, in view of the latter section, whether the
county superintendent can be allowed more than $250 to
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defray traveling expenses while engaged in the discharge of
the duties of his office in any one year.
A number of opinions have been rendered by this depart

ment on the question submitted by you. In an official
opinion by my predecessor in office, dated November 22,
1911, it was held that sec. 698, as amended by ch. 433,
Laws of 1909, superseded the provisions of sec. 704. This
opinion may be found in Vol. 1 Opinions, Bancroft-Oweh,
p. 198.
The legislature in 1913 enacted ch. 751, providing for

the creation of the county board of education.
In an official opinion to the district attorney of Sauk

county, under date of Nov. 12, 1914, it was held that the
provisions of sec. 702-10 (ch. 751, Laws of 1913), being
the statute last enacted and covering the whole subject,
supersede the former statutes and that the former statutes
are thereby repealed by implication; that the expenses
incurred by the county superintendent in the discharge
of his duties may be audited and allowed by the county
board of education without any limitation except that
they must be legal and actually incurred in the discharge
of the duties of the county superintendent.

See also opinion to the district attorney of Marathon
county, under date of May 10, 1915, relative to the same
inatter*.

Since the opinions above referred to were rendered, ch.
531, Laws of 1915, has been enacted. Said chapter repeals
sec. 698 and sec. 704, and provides that all laws or parts
of laws superseded or which were repealed by implication, or
otherwise, by the enactment of said sees. 702-1 to 702-13,
inclusive, are restored and reenacted.

Subsec. 2, sec. 698, as reenacted in ch. 531, Laws of 1915,
provides:

"A superintendent of schools shall be chosen by the quali
fied electors of each superintendent district in the state of
Wisconsin, at the election to be held on the first Tuesday in
April, in the year one thousand nine hundred and five, and
biennially thereafter, and said officer shall hold his oflBce for
the term of two years from the succeeding first Monday of
July. The superintendent of each superintendent district

♦ See p. 380 of this volume.
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shall hold his office until his successor shall have been elected
or appointed and shall have qualified."

Subsec. 3 provides:

"The county board of supervisors of every county at the
annual meeting next preceding the election of such county
or district school superintendent shall fix the amount of the
annual salary which shall be received by such county or dis
trict superintendent of schools. Provided, that if the super
visors fail or neglect to vote upon and fix the salary of the
county or district superintendent, the salary last legally
fixed shall continue to be the salary paid. The county board
of supervisors are empowered and directed to make provision
for the payment of the salary of the county or district super
intendent in twelve equal monthly installments."

Subsec. 5 provides:

"All county and district superintendents shall be allowed
in addition to their salary such actual and necessary expen
ses incurred in the proper discharge of their duties as may
be reasonable and just, and shall be allowed all stationery,
postage and printing necessary for the proper discharge of
the duties of their office as may be reasonable and just.
The county or district superintendent shall make and pre
sent itemized statements of his accounts for expenses, print
ing, stationery and postage to the county clerk prior to the
November meeting of the county board of supervisors, and
they shall be audited at the annual meeting of the county
board of supervisors and paid as allowed. The county board
of supervisors are authorized to make provision for the
quarterly payment of such expenses."

Under the above provisions it is expressly authorized
that the county superintendent be reimbursed for such
actual and necessary expenses incurred in the proper dis
charge of^his duties as may be reasonable and just; and for all
stationery, postage and printing necessary for the proper
discharge of the duties of his office as may be reasonable and
just. There is no limitation to the amount, except that it
must be a reasonable and just claim. These enactments
are the latter statutes and, therefore, controlling.
Your question must be answered in the affirmative, for

if such expenses are over $250, but are reasonable and just,
they may be allowed.
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Intoxicating Liquors—Grape juice is a vinous liquor.
The sale thereof is not prohibited unless it is intoxicating.

August 24, 1915.
Alfred L. Drury,

District Attorney,
Kenosha, Wisconsin.

In your communication of August 20th you state that a
grocer in your city has made about twenty-four barrels of
grape juice and sold about one-half of it; that he claims
before selling this wine or grape juice he heats it until a
certain instrument registers forty degrees, which operation
removes all the alcoholic properties from the liquor. You
state, however, that a test made of a sample of this grape
juice shows that it contains 7.52 per cent alcohol by volume
and that it is either in a process.of fermentation or is turning
to vinegar. You state further that the statutes prohibiting
the sale of liquor without a license do not specifically mention
vinous liquors and that you are unable to find any cases
which determine what percentage of alcohol brings a liquid
within the term "intoxicating liquor"; that it appears to you
that the quantity of alcohol as detemiined is sufficient to
subject the defendant to the penalty prescribed by the
statute. You ask my opinion on the matter.
Under sec. 1550 and also under sec. 1565c it is unlawful to

"vend, sell, deal or traffic in or, for the purposes of evading
any law of this state, give away any spirituous, malt, ardent
or intoxicating liquors or drinks in any quantity whatever."
The wine or grape juice spoken of in your letter is certainly
not a malt liquor.
In Clifford v. State, 29 Wis. 327, on page 330, our court,

speaking through Chief Justice Dixon, quoted approvingly
.the following from Commonwealth v. Grey, 2 Gray, 502:

"All spirituous liquor is intoxicating, yet all intoxicating
liquor is not spirituous. In common parlance spirituous
liquor means distilled liquor and such, we believe, is its
meaning in the statute. Fermented liquor, though intoxi
cating, is not spirituous."

That spirituous liquors do not include fermented liquor,
but only distilled liquor, is generally conceded, by the
authorities. See 1 Woollen & Thornton, Laws of Intoxicating
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Liquors, §§ll, 13, 14 and 15; Joyce on Intoxicating Liquors,
§7; Black on Intoxicating Liquors, §3; 7 Words and Phrases,
p. 6613.

I do not find the term "ardent liquors" defined anywhere,
but "ardent spirits" is defined in Webster's dictionary as
"alcoholic liquors, as brandy, rum, whisky, etc., obtained
by distillation; spirituous liquors." The word "ardent"
is defined as "hot; burning; fiery." "Ardent spirits" is
generally defined as a term applied to liquors obtained by
distillation. See 1 Words and Phrases (2d series) 266; 1
Words and Phrases (1st series) 491.

I think it is safe to say that wine or grape juice is not
included among the liquors termed "spirituous," "malt"
or "ardent," as used in the statute. The word "vinous"

was not used.

A wine becomes intoxicating by fermentation instead
of by distillation. The sale of vinous liquors, so long as
they are not intoxicating, is not prohibited by our statutes.

The question which confronts you in this case is as to
whether the grape juice or wine sold is intoxicating, or rather
was it intoxicating at the time it was sold. This is a question
of fact for the jury and ̂yhich you will be called upon to prove
in the case. Our court has taken judicial notice of the fact
that beer is an intoxicating liquor. See Briffitt v. State, 58
Wis. 39.

I believe it is a well recognized fact that beer contains
less than 7^ per cent alcohol. Nevertheless it would seem
well to me to produce additional proof besides the amount of
alcohol contained in this liquor.
Our statute does not defme the term "intoxicating liquors."

In Black on lntoxicatinig Liquors, §2, it is said:

"If the general expression (intoxicating liquors) is used,
without more, it may be defined as meaning any liquor, in
tended for use as a beverage or capable of being so used,
which contains alcohol, either obtained by fermentation or
by the additional process of distillation, in such a proportion
that it will produce intoxication when taken in such quan
tities as may practically be drunk. * * * Practically, the
character of a given liquor, as intoxicating or not, must de
pend upon the quantity of alcohol which it contains. But
no attempt to fix the necessary proportion of this ingredient
has met with universal acceptance. In one of the cases it
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was suggested that this character should not be ascribed to
those beverages 'containing so small a percentage of alcohol
that the human stomach cannot contain sufficient of the
liquor to produce that effect.' In cases where the proportion
of alcohol is large, there is no difficulty in reaching a correct
conclusion. But otherwise the question must in general be
left to the determination of the jury, upon the evidence of
persons acquainted with the liquor in controversy or who
have observed the effects of its use."

In Joyce on Intoxicating Liquors, §3, it is said:
" 'Intoxicating liquors' reasonably construed means liquors

which will intoxicate, and which are commonly used as bever
ages for such purpose, and also such mixtures of the same as,
retaining their alcoholic qualities, may be used as a beverage
and become a substitute for the ordinary intoxicating drinks.
Neither fermentation nor the presence of alcohol can be
adopted as an absolute legal test to determine whether any
liquid is intoxicating or not, inasmuch as there are fermented
liquors containing alcohol, which do not inebriate. Gener
ally, however, any liquor containing alcohol which is based
on such other ingredients or by reason of the absence of cer
tain ingredients that it may be drank by an ordinary person
as a beverage and in such quantities as to ppduce intoxica
tion, is intoxicating liquor. If its composition is such that
it is practicable to commonly and ordinarily drink it as a
beverage and to drink it in such quantities as to produce
intoxication, then it is intoxicating liquor. But a charge
that declares that no liquor is intoxicating unless its moder
ate and reasonable use will produce inebriety is to declare
that no liquor whatever is intoxicating, and prescribes an
erroneous test."

In 1 Woollen & Thornton, Laws of Intoxicating Liquors,
§8, it is said:
"In determining whether liquors containing alcohol are

intoxicating or non-intoxicating, there is but one safe line
of distinction to follow, and that is that those which contain
so small a percentage of alcohol that the human stomach can
not contain a sufficient quantity of the liquor to produce in
toxication, as is said to be the case with respect to spruce
beer, ginger beer and some others, must be regarded as non-.
intoxicating, and those, whether obtained by distillation or
fermentation, of which enough can be taken to produce in
ebriation, must be considered as intoxicating."

Also, the same author, in Vol. 1, §78, says:
"If the liquor be not judicially known as a prohibited

liquor, then it must be alleged that it is an intoxicating.
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spirituous, distilled, malt, fermented, alcoholic or vinous
liquor, if the terms used in describing it are not judicially
noticed as being descriptive of such liquor, and these allega
tions established by proof. If a witness testifies that the

.  liquor in question made him intoxicated that will not exclude
testimony that others drank liquor drawn at the same, or
nearly the same time, from the same keg, and it did not
make those drinking it drunk or intoxicated. When a de
fendant claimed he sold only beer in his shop and that it was
not intoxicating," it was held that the state could show that
for several days before the date of sale persons were seen to
go into the shop and come out 'drunk.' It is also proper to
show the 'bitters' in question were bought in the community
and drank as a 'beverage'. A witness who has frequently
drunk fermented liquor is qualified to testify that a particu
lar liquor, which he has tasted, is or is not fermented liquor,
if he IS able to distinguish them by their taste, although hav
ing no knowledge of the science of chemistry. So a witness
may be asked if he thought the liquor given him by the de
fendant was lager beer. A physician may be asked his opin
ion as to whether the human stomach can contain enough
beer to intoxicate; and any witness who has had an oppor
tunity for personal observation or experience sufficient to
enable him to form a correct opinion may testify to the in
toxicating properties of the bitters that are in question. But
where a witness had drunk a great deal of beer, yet had no
particular knowledge of the effect of beer on another, it was
held that he was not competent to testify that a certain
quantity would either produce or not produce intoxication.
The properties of liquor may be shown by a chemical analy
sis, and it has been held that any person is competent to
testify that certain liquor was gin, if he knew, and it was not
necessary that he be an expert. And a non-expert witness
may testify that the wine in question was intoxicating if he
has had any personal experience in the use of the liquor in
question, and he need not be an expert. A witness may tes
tify as to its quality from having merely smelled it and the
effect upon one who drank it."
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Public Health—Plumbing—No person can work at plumb
ing unless licensed.

Rules of state board of health must be uniform in their
operation and discrimination can not be practiced in the
matter of granting licenses.

August 24, 1915.

Hon. C. A. Harper,

State Health Officer.
In your communication of August 21st you submit the

following:

"1. A manufacturing corporation not engaged in the busi
ness of plumbing, having men in its employ who are capable
of doing plumbing work, asks if such men may make repairs
to the plumbing in their institution without being licensed.
"2. If new plumbing work is required from time to time

in such factory and they have skilled men in their employ
accustomed to that sort of work, but not engaged therein as
a business, may such men install new plumbing, providing
they do not hold a state license?"
"3. Is it permissible or not under the statute to issue a

license to employes in a manufacturing concern, such em
ployes not being customarily engaged in the doing of plumb
ing work as a ousiness?"

Subsec. 2, sec. 959-53 provides:

"In any city of this state except cities of the fourth class
having a population of five thousand or less, no person shall
engage in or work at the business of a master plumber or
journeyman plumber, and no person, firm or corporation
shall engage in or work at the business of a plumbing con
tractor, unless licensed so to do by the state board of health
in the manner herein provided."

Under this provision all persons are prohibited from engag
ing in or working at the business of a master plumber or
journeyman plumber, and all persons, firms or corporations
are prohibited from engaging in or working at the business
of a plumbing contractor, unless duly licensed.- This lan
guage is clear and easily understood. Aihan repairing plumb
ing is certainly working at the business of a master plumber or
a journeyman plumber, and a person who is installing new
plumbing in a building is also working at the business of a
master plumber or a journeyman plumber. I am, therefore,
constrained to answer your first two questions in the negative.
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In answer to your third question, I find no provision in
the state laws which would prohibit you from issuing a
license to employes in a manufacturing corporation when
such employes are not engaged in the doing of plumbing
work as a business.

Subsec. 1, sec. 959-55, however, contains the following
provision:

"The state board of health shall have power and authority
and it shall be its duty to prescribe, amend, and enforce rules
and regulations for the examination and licensing of journey
man and master plumbers and the licensing of plumbing
contractors consistent with this act."

In the Wisconsin State Plumbing Code, on page 7, I
find the following rules and regulations as to the qualifica
tions for a journeyman plumber:

"The state board of health rules that three years' experi
ence as a helper or apprentice shall constitute a reasonable
time in the business; or tbe candidate for license must be
a graduate of a recognized trade school in Wisconsin which
gives at least a two year's course.
"Applicants for journeyman's license who attend a recog

nized trade school in Wisconsin and who are not graduates
of such school will be given full credit for the work done in
the trade school as a part of the required three years' experi
ence as a helper or apprentice.
"All applicants for a master plumber's license must have

reached the age of 21, and have had three years' experience
as a journeyman plumber; except where applicant is a grad
uate of a recognized trade school in Wisconsin, giving at
least a two years' course, when two years experience as a
journeyman will be sufficient."

A license can not be granted in violation of these rules at
the present time. The state board of health, however, may
repeal or amend these rules so as to make it possible to grant
a license to employes who have not these qualifications. It
is not necessary for a person who is duly licensed to continu
ally engage in the work of a journeyman plumber or a master
plumber. He may be licensed and do work only occasionally.
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Municipal Corporations—Towns—Town Meetings—Pro
ceedings of certain special town meeting considered.

August 26, 1915.

J. H. Hill,

District Attorney^
Baraboo, Wisconsin.

I have your letter of the 19th inst., referring to an opinion
rendered to you under date of August 14th. In your letter
you state that you have been asked by one of the parties
interested if the fact that the town chairman and the two
supervisors refused to have anything to do with the town
meeting, unless the vote upon the propositions contained in
the notice of* special election was taken by ballot, did not
justify the electors present to elect a chairman and vote upon
the business in hand.

You also call attention to the case of State ex ret. Bruce v.
Davidson, 32 Wis. 114, and particularly to what is said in
the opinion of the court at the bottom of page 121, and ask
whether the language there used does not sustain the electors
in taking action even while the chairman and supervisors
were physically present.
In further considering the peculiar questions which have

arisen out of this particular town meeting, it must not be
overlooked that the meeting was not called for any fixed
hour. According to the notice, the polls of said election
were to be open from 9 a. m. until 5 p. m., and undoubtedly
it was understood that between these hours the town busi
ness would be considered. Neither should it be overlooked
that sees. 792 and 795 make it the duty of the chairman to
regulate the proceedings, decide all questions of order, make
pubhc declaration of all votes passed, state the business to
be transacted and the order in which such business will be
entertained, and altogether clothes him with considerable
authority.

I have held that the chairman was clearly wrong in in
sisting that the election should proceed by ballot. But,
because the town chairman erred in his rulings, it did not
warrant the electors who differed with him to attempt to
depose him as chairman and elect another.
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A chairman of a town meeting may err in his rulings
and decision, but he has the right and it is his privilege to
change or modify his rulings on his own motion at any
time before the meeting is lawfully adjourned. Indeed, it
appears from the record that some time in the afternoon the
town chairman called the meeting to order again and that
certain proceedings were then taken relating to questions to
be decided, and it further appears that the voters themselves
determined to vote upon the questions stated in the call by
ballot, but, as I understand it, this motion had reference to
the balloting, which had been going on since the opening of
the polls. However, at this tiipe an opportunity presented
itself to any elector interested to insist upon a proper form
of procedure, and to make such motions as would result in a
decisive vote upon the questions stated in the call. Evidently
the electors who were present in the morning, and who had
insisted upon a viva voce vote, were not present in the after
noon, or, if present, did not choose to take part. Certainly
the decision and ruling of the chairman made in the forenoon
session did not permanently deprive such electors of any right
to participate in the town meeting and to proceed according
to the rules of parliamentary law and usage until the final
adjournment.
,  After a full consideration of the contents of your letter, I
am still of the opinion that the proceedings of the certain
electors of the town of Excelsior, who elected and recognized
one Ed O'Connor, as chairman, cannot be sustained in
law, and that said proceedings are in no way binding upon
said town.

Criminal Law—Abandonment—Conviction for abandon
ment of wife probably a bar to prosecution for abandonment
of child.

August 26, 1915,
Charles A. Taylor,

District Attorney,
Barron, Wisconsin.

In your letter of the 18th you state that in August,
1911, one "M" and one "L" were married at Duluth, Minn.,
and shortly afterwards moved to Rice Lake, in your county,
and made the latter place their home; that, after moving to
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Rice Lake, "L" left his wife at the city of Rice Lake, without
means of support, and fled from Wisconsin; that later a
child was born to them, which child is still living; that about
a month after the birth of the child a warrant was issued
for his arrest and that he voluntarily returned to Wisconsin,
where, upon a plea of guilty, he was found guilty of non-
support and was ordered to make periodical payments to
his wife for two years, and that-he complied with such order;
that for about a year now he has contributed nothing to
the support of his wife or child, both of whom are dependent
for support upon the charity of his wife's parents; that
the complaint and information to which he pleaded guilty
in 1912 made no reference whatever to his failure to support
his child, and that you are now requested to commence a
prosecution of him for failure to support his child; that since
the birth of the child he has paid nothing towards its support,
unless it would be held that his payment for the support
of the mother, in a proceeding where the child was not
mentioned, was a payment for the support of the child;
that "L" is now, and has been for a considerable time in
another state, and that you do not know that he has been
in this state since entering the plea of guilty referred to
above, and that, in order to comply with the requirement
that the defendant must have been in the state after the
commission of an offense in order to extradite him from
another state, it will be necessary to charge him with the
abandonment of his child about the time of its birth.
You ask if, under the circumstances, I can see anything

in the past history of this matter which would prevent the
issue of a warrant for "L" for non-support of his child, or
prevent his extradition from another state and the success
ful prosecution of him upon a charge of failure to support
his child, with the offense dated some time between the date
of the birth of the child and the date when *'L" pleaded guilty
as above referred to.

It is elementary that, in order to secure the return to this
state from another state, of one charged with the, commission
of an offense in this state, it must appear that the accused
person was in this state at the time the offense is alleged to
have been committed.

This department held, in an opinion given to the district
attorney of Trempealeau county, under date of July 29,1913,
A.G.—45
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that the offense of abandonment of a child may be committed
prior to the birth of the child.
I do not Understand, however, that either of these propo

sitions is giving you any ttouble.
Sec. 4587c, Stats., provides in part:

"Any person who shall, without just cause, desert or wil
fully neglect or refuse to provide for the support and main
tenance of his wife in destitute or necessitous circumstances;
or any person who shall, without lawful excuse, desert or
wilfully neglect or refuse to provide for the support and main
tenance of his or her legitimate or illegitimate minor child
or children under the age of sixteen years in destitute or ne
cessitous circumstances, shall be guilty of a crime, " etc.

Where an information under this statute as it formerly
read charged that defendant did unlawfully and unreason
ably refuse and neglect to provide for his wife and his minor
child, a motion to quash on the ground of duplicity was made.
Our supreme court, speaking through the present chief
justice, said of this motion:

"The contention that the information was bad for dupli
city must be overruled. The statute governing the offenses
charged in the information was sec. 4587c, S. & B. Ann.
Stats. ; and it provided, in effect, that if a parent, being of
sufficient ability, shall unreasonably refuse or neglect to
provide fpr his or her minor child, or if, being a husband, he
shall,- under like circumstances, refuse or neglect to provide
for his wife, he shall be deemed guilty of a misdemeanor, and
on conviction shall be punished by imprisonment, etc. The
rule is that 'where a statute makes it a criihe to do this or
that or the other, mentioning several things disjunctively,
all of which are punished alike, the whole may be charged
conjunctively in a single count, as constituting but a single
offense.' Clifford v. State, 29 Wis. 327. The husband being
also a parent, it is quite clear that the effect of the statute
is that if the husband, being of sufffcient ability, unreason
ably refuses to provide for his wife or child, he shall be pun
ished ; and thus the case comes directly within the rule above
quoted. U. S. v. Nunnemacher, 7 Miss. 131." Jenness v.
State, 103 Wis. 553, 556.

A comparison of the statute cited with our present statute
will show that, so far as the question here involved is con
cerned, the two are substantially identical. It would seem
to follow that, where, by the same act, a person abandons
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both wife and child, he has committed but one offense. See
also Hopkins v. State, 126 Wis. 104, 107.
Under similar statutes in other states similar decisions

have been made. State v. Dvoracek (Iowa), 118 N. W. 399;
State V. Sutcliffe, 18 R. I. 53, 25 Atl. 654; Goddard v. State,
73 Neb. 739, 103 N. W. 443.

In the Iowa and Nebraska cases it was held, as our court
held, that charging abandonment of both wife and child
charged but one offense, and that, therefore, the pleading
was not bad on the ground of duplicity. In the Rhode Island
case it was held that, under a complaint charging neglect to
provide for wife and children, the defendant might be found
guilty, generally, although the jury did not believe he had
neglected to provide for his wife. Inter alia, the court said:

"It is a familiar rule of criminal pleading that when a
statute makes it an offense to do, or to neglect to do, this or
that, using the disjunctive, the complaint may charge con
junctively that the defendant did, or neglected to do, this
and that, as the case may be, in a single count. And it is,
also, a familiar rule that if the jury find the defendant guilty
of either of the matters charged in the complaint, they may
return a general verdict of guilty in manner and form as
charged in the complaint. This being so, it was competent
for the jury to return a general verdict that the defendant
was guilty in manner and form as charged in the complaint,
if they found that he was guilty of neglect to provide accord
ing to his means, either for the support of his wife, or for the
support of his children." State v. Sutcliffe, 18 R. I. 53, 54,
25 Atl. 654.

Bishop states the rule thus:

"It is common for a statute to declare, that, if a person
does this, or this, or this, he shall be punished in a way point
ed out. Now, if in a single transaction, he does all the things,
he violates the statute but once, and incurs only one penalty.
Yet he violates it equally by doing one of the things. There
fore an indictment upon a statute of this kind may allege,
in a single count, that the defendant did as many of the for
bidden things as the pleader chooses, employing the con
junction and where the statute has *or,' and it will not be
double, and it will be established at the trial by proof of any
one of them." (Italics ours.) 1 Bishop on Criminal Proced
ure (3d ed.X §436.

This wbuld seem to me to squarely cover the proposition
vou have.
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The same author, in discussing the. question of former
jeopardy, says:

"But, in principle, and according to the better authority,
while one act may constitute as many distinct offenses as the
legislature may choose to direct, for any one of which there
may be a conviction without regard to the others, *it is,' in
the language of Cockburn, C. J., 'a fundamental rule of law
that out of the same facts a series of charges shall not be
preferred.' To give our'constitutional provision the force
evidently meant, and to render it effectual, The same offense'
must be interpreted as equivalent to the same criminal act."
1 Bishop on Criminal Law (7th ed.), §1060.

This, of course, must not be taken too literally. Our court
has expressly held that where the one act constitutes two
separate and distinct offenses, under different statutes, the
defendant may be prosecuted for both. Thus, where a per
son was charged with the murder of "C" and acquitted, a
plea in bar, based upon such acquittal, was properly over
ruled in a subsequent prosecution on a charge of assault with
intent to kill "D," founded upon the same shot which in fact
killed "C." Inter alia, the court said:

"The rule is that the offenses charged in two indictments
are not identical unless they concur both in law- and in fact,
and that the plea of autrefois hcqiiit or convict is bad if the
offenses charged in the two indictments be distinct in law,
no matter how closely they are connected in fact. In order
to determine whether there is a concurrence in law, that is,
whether a conviction or acquittal on one indictment is a
good bar to a prosecution on another, the true inquiry is
whether the first indictment was such that the accused might
have been convicted under it by proof of the facts alleged in
the other indictment. If he could not, the conviction or
acquittal under the first indictment is no bar." Winn v.
State, 82 Wis. 571, 575.

The same test is laid down by Bishop. 1 Bishop on Crim
inal Law (7th ed.), §1052.

Cyc. states the same rule a little differently:

"A test almost universally applied to determine the iden
tity of the offenses is to ascertain the identity, in character
and effect, of the evidence in both cases. If the evidence
which is necessary to support the second indictinent was
admissible under the former, related to the same crime, and
was suflScient if. believed by the jury to have warranted a
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conviction of that crime, the offenses are identical, and a
plea of former conviction or acquittal is a bar." 12 Cyc.
280-281.

The test thus given has usually, if not always, been applied
where the two prosecutions were begun under different stat
utes, or where the offenses were against two different per
sons and the nature of the offense was such that it could not

have been committed against two persons by one act. Of
the latter class is State v. Dudley^ 7 Wis. 664.

I have found no cases expressly holding that a conviction
for abandonment of wife can be successfully pleaded in bar
to a prosecution for abandonment of child under such a stat
ute as ours. It would seem, under the cases cited, that our
statute defines but one offense, and that, where both are
abandoned by the one act, there is, at best, very grave doubt
as to whether two offenses have been committed. It would
seem to me that it would be very difficult for a man to aban
don his wife without at the same time abandoning his one
or two months old child left with the wife, or vice versa. I
do not care to say positively that it could not be done.

If, in your judgment, you care to go ahead and test this
question, such action will meet with my approval, and I
should be very glad'to present the matter to the Supreme
Court in case of an appeal. In that connection I would sug
gest that I understand that the plea of former jeopardy is a
special plea in bar that should be presented, and, upon ob
jection being made to its sufficiency, that question should be
passed on by the court, before jeopardy has attached, so that
the state will be in position to appeal from an adverse deci
sion under sec. 4724a, Stats.

Automobiles—^Jitney law does not apply to liveries.

August 27, 1915.
Louis J. Fellenz,

District Attorney,
Fond du Lac, Wisconsin.

Under date of the 26th inst. you state:

"I would like your opinion on the following: Whether a
person operating an automobile for hire, but not along a
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fixed route or on a fixed schedule of time or a fixed basis of
compensation, comes within ch. 546, Laws of 1915, so as to
require him to give bond as provided by this chapter. Also
whether such operators who own more than one motor vehi
cle are required to give bond of §5000.00 for each one so
operated, if they are required to give bond at all."

The provisions of ch. 546, Laws of 1915, apply to:

"Every person, firm or corporation, operating any motor
vehicle along and upon any public street or highway for the
carriage of passengers for hire- and affording means of local,
street or highway transportation similar to thai afforded by
street railwaySy by indiscriminately accepting and discharging
such persons as may offer themselves for transportation along
the course on which such vehicle is operated or may be
running."

Such persons are by the act declared to be common car
riers and are required to furnish reasonable and adequate
service at just and reasonable rates and are required to op
erate over such general routes or within such territory and
during such hours as may be reasonably required for the
accommodation of the public.
The chapter then prescribes certain regulations which

must be observed by those who come within the provisions
thereof, among which is the filing of a bond with the railroad
commission.

As will be observed, the law applies only to those who are
affording a means of local street or highway transportation
siniilar to that afforded by street railways by indiscriminate
ly accepting and discharging such persons as may offer them
selves for transportation along the course on which such
vehicle is operating or may be run.
The law does not apply to persons who under special con

tract convey persons from place to place, their route depend
ing upon the desire of the passengers carried. In other
words, the law does not apply to the ordinary liveiy, and
compliance with this law is not required of those who furn
ish a livery service as distinguished from the so-called jitney
bus, which picks up passengers indiscriminately along a cer
tain route and provides transportation service similar to
that afforded by street railway companies. It necessarily
foUowis that no bond is required of such persons. The law
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provides, however, that 'a bond shall be given to cover each
vehicle used in such service so that if a bond is required at
all one must be provided for each and every vehicle used.

Fish and Game—Public Officers—Game wardens may
search grips and suit cases if they have some reason to be
lieve they contain contraband game.

August 28, 1915.

Conservation Commission of Wisconsin.

I have your request for official opinion of the 25th inst.,
in which you ask:

"Have the Wisconsin conservation wardens, formerly
game wardens, the poHce powers or authority to examine a
suit case or other package in possession of a person if the
warden suspects or has reason to believe that the same con
tains contraband fish or game?"

The state conservation coirimission was created by ch.
406, Laws of 1915. This act, among other provisions, enacts
sec. 1494/-8, which provides, inter alia:

"All duties, liabilities, authority, powers, and privileges
imposed or conferred by law upon the state fish and game
warden * * * are conferred and imposed upon the state con
servation commission of Wisconsin."

And, also:

"All provisions of the statutes relating to the state fish and
game warden, all deputies, special and county game wardens
* * * shall apply to and be deemed to relate to the said state
conservation commission of Wisconsin, and the officers pro
vided for by this section, so far as the said laws are appli
cable."

And further:

"All funds, appropriations arid moneys made available
by law for carrying out the purposes, set forth in the laws
creating, regulating, providing for and relating to such fish
and game warden, * ♦ * deputies, wardens, special and addi
tion^ wardens, county wardens, * * * and all funds, appro
priations and moneys under the control of any state fish and
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game warden * * * shall be available to and under the control
of the state conservation commission of Wisconsin herein
created."

The above quoted provisions of this act, and other pro
visions might be added, evince a plain legislative purpose
to create the conservation commission to supersede the of
fice of fish and game warden and to impose and confer upon
the new commission all of the powers and authority hereto
fore by law conferred upon the state fish and game warden,
and, while the language of the act, "all provisions of the
statutes relating to the state fish and game warden, all dep
uties * * * shall apply to and be deemed to relate to the said
state conservation commission of Wisconsin, and the officers
provided for by this section, ♦ * * ," might seem a little
awkward and inapt language with which to confer upon the
wardens appointed by the conservation commission the
powers, authority and duties heretofore by law conferred
and imposed upon deputy game wardens, I have no doubt
that such was the legislative intent and that such intent is
readable out of ch. 406, Laws of 1915, if all of its provisions
be considered and the legislative scheme of substitution be
regarded in its entirety.

The question then recurs, what authority, if any, had the
state fish and game warden and his deputies, prior to the
enactment of ch. 406, Laws of 1915, "to examine a suit case
or other package in possession of a person if the warden sus
pects or has reason to believe that the same contains con
traband fish or game?" *

Sec. 4560a-23, Stats. 1913, (which has not been amended
by the 1915 legislature except by renumbering as sees. 62.04
and 4562cf) makes the following provisions upon this subject:

"Section 4560a-23. 1. [Sec. 62.04] The state fish and
game warden or any of his deputies shall seize any game, or
nsh, taken or held in violation of the laws of this state; * * *
and with or without a warrant, may open, enter and examine
all buildings, camps, vessels, boats, wagons, cars, stages,
tents, and other receptacles and places where he has reason to
believe that fish or game taken or held in violation of the laws
of the state are to be found, and seize such game or fish, if any
be found therein, but no dwelling house shall be searched for
the above purposes without a warrant, or sealed railroad
cars be opened, entered, or searched without a warrant."
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Subsec. 2 of this section [sec. 4562rf] in effect makes the
refusal of any person to permit such search, when demanded
by such pfTicers, a misdemeanor punishable by fine or im
prisonment, or both.
In my opinion the above quoted provisions of sec. 4560a-

23 are express statutory authority to open and examine with
out a warrant any suit case or package in the possession of
any person by a warden, if such warden "has reason to be
lieve that fish or game taken or held in violation of the laws
of the state are to be found" therein. It does not, however,
purport to authorize such search on mere unfounded sus
picion. Nor does it purport to authorize wardens, for
example, to enter a train and search indiscriminately the
baggage or luggage of passengers on the mere supposition
or probability that some parcels may contain contraband
fish or game.
The condition that the warden shall have "reason to be

lieve" that any particular receptacle contains fish or game
taken or held in violation of law is a substantial and mate
rial qualification of the authority conferred and intended to
be conferred by this section. Without such qualification,
such grant of authority would be open to serious question
under sec. 11, art. I, Const., which provides:

"The right of the people to be secure in their persons,
houses, papers and effects, against unreasonable searches
and seizures shall not be violated * * * ."

While the courts, in order to preserve some procedure
whereby surreptitious crimes may be detected and prevent
ed, have held that such constitutional limitations as that
above quoted do not forbid the enactment of laws authoriz
ing persons to be arrested or places to be searched without
the formality of obtaining a warrant in every instance and
in some cases without direct proof of guilt, still it seems that
a person may not be arrested or his person or effects seized
and searched upon suspicion unless such suspicion amounts
substantially to a belief based upon'reasonable grounds that
such person is guilty of some offense or that the place or
thing searched contains some article, the possession of which
is unlawful.

Wardens should, therefore, be cautioned and instructed
as to the construction and meaning of this section and that
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a seizure or search except as authorized by the statute is un
lawful and a tortious act for which the officer committing
the same will be liable in damages to any person aggrieved
thereby.

The foregoing proceeds upon the assumption that sec.
4560a-23, Stats., is a valid enactment. It is, of course, or
dinarily the duty of administrative officers to presume stat^
utes to be valid unless and until held otherwise by a court
of competent jurisdiction. Moreover, it has been held that
an officer acting under a statute will be protected, even
though the statute might be unconstitutional. This prin
ciple is stated as follows in the case of Keady v. People, 32
Colo. 57:

"Section 1364, 3 Mills' Annotated Statutes, makes it the
duty of police officers to search all persons suspected of
carrying concealed weapons in violation of the statute. And
the officer, having received information that Keady was
carrying a concealed weapon, was justified in searching him
without a warrant. The defendant, in our opinion, cannot
question the constitutionality of the act. It was the duty of
the officer to regard the act as a valid one; and in attempt
ing to perform his duty under it he should be protected. The
authorities are uniform that an officer armed with a warrant
valid on its face has authority to make an arrest under it,
and that a person resisting an arrest under such circumstan
ces does so at his peril. We are of opinion that a statute
which clothes an officer with authority to arrest without a
warrant is authority equal to that of a warrant valid on its
face, and that the question of the constitutionality of the
statute cannot be raised by a defendant upon a trial wherein
he is charged with an assault upon an officer acting under the
authority of the statute." (pp. 65-66.)

I am further of the opinion that sec. 4560a-23 is not un
reasonable, regard being had to the subject matter with
which it deals, and does not provide for an unreasonable
search or seizure. Mr. Justice Miller, in Boyd v. United
States, 116 U. S. 616, 641, said of the same provision in the
federal constitution:

"Not all searches nor all seizures are forbidden, but only
those that are unreasonable. Reasonable searches, there
fore, may be allowed, and if the thing sought be found, it
may be seized."
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In State V. Bielby, 21 Wis. 204, our supreme court, in sus
taining a statute authorizing the arrest of a person upon a
complaint not specifically charging an offense, but merely
requiring the complainant to verify to the effect that he has
good reason to believe that the offense was or had been com
mitted, said:

"The complaint is likewise made upon the belief, of the
complainant. It is 'that he had good reason to believe.' This
is expressly authorized by section 7 of the law. But it is
urged that this provision is unconstitutional, because it
authorizes the arrest and detention of the citizen without its
being shown that he is guilty of any offense. It often be
comes necessary, in the administration of justice to criminals,
to arrest and detain persons in custody upon suspicion of
crime, more or less well founded, and without any certain or
conclusive proof of their guilt. Our laws against crime could
not well be enforced if. this were not so, and the occasional
arrest and detention of an innocent person is one of the in
conveniences which must be submitted to for the sake of the
greater benefits arising to the community at large from a
more certain and thorough administration of the criminal
law. The validity of a provision like this, in the excise law
of 1851, was recognized by this court in The State v. Dale, 3
Wis. 795. Inasmuch as it only authorizes the arrest and
bringing of the person accused before the magistrate, on
such a complaint, where the proof must be made, we are of
opinion that the statute is valid." (pp. 207-208.)

A more recent case in which the same principle is affirmed
in our supreme court is that of State ex rel. City of.Milwaukee
V. Newman, 96 Wis. 258, 267-268.
Other authorities in support of the same principle may

be cited. Fulton v. State, 171 Ala. 572, 587-588; Keiper v.
Louisville, 152 Ky. 691, 694-695; Collins v. Lean, 68 Gal.
284, 287-288; City of St. Joseph v. Levin, 128 Mo. 588;
Evans v. Victor, 199 Fed. 504; 19 Cyc. 1025—1026; 35 Cyc.
1273-1274.
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Criminal Law—Municipal Corporations—Ordinances—Ap-
peals—Prosecutions under municipal ordinances are civil
actions and state tax must be paid on appeal.

August 28, 1915.
Walker Sanborn,

District Attorney,
Ashland, Wisconsin.

In your communication of August 17th you state that
seven appeals have been taken from the municipal cOurt to
the circuit court for Ashland county; that three persons were
convicted for being drunk and disorderly under the city
ordinance, for which the penalty is from one dollar to one
hundred dollars; one convicted for running a disorderly
house under the city ordinance, for which the penalty is
from five dollars to one hundred dollars; one for selling
liquor without a license, and one for selling liquor on Sun
day, the penalty for each being from ten dollars to not more
than one hundred dollars, or from ten to thirty days in the
county jail.

All these convictions were for violations of city ordinances.
All these offenses are also prohibited by the statutes of the
state.

Sec. 1561 provides a penally for drunkenness; sec. 4581c
provides a penalty for keeping premises for unlawful purposes
—^in other words, keeping a disorderly house; sees. 1550 and
1565c provide penalties for selling liquor without a license;
sec. 1564 prohibits the sale of liquor on Sunday, and provides
a penalty.
You ask whether these cases, when they reach the circuit

court, are civil, criminal or quasi-crimini? Must the de
fendants pay the state tax and clerk's fees as in civil cases?

Sec. 18, art. VII, Wis. Const., provides:

. "The legislature shall impose a tax on all civil suits com
menced or prosecuted in the municipal, inferior or circuit
courts which shall constitute a fund to be applied towards
the payment of the salary of judges."

Sec. 2597, Stats., provides:

"Actions are of two kinds: (1) civil; (2) criminal."
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Sec. 2598 reads:

"A criminal action is prosecuted by the state as a party
against a person charged with a public offense for the pun
ishment thereof."

And sec. 2599 reads:

"Every other is a civil action."

In the case of City of Boscobel v. Bugbee, 41 Wis. 59, our
court held that the statute regulating and governing appeals
to the supreme court referred only to civil actions, and that
where a conviction in a circuit court is for the violation of a

municipal ordinance, which is also an offense against the
general laws of the state, such action is a quasi-criminal
action and cannot be brought to the supreme court by appeal.
To the same effect is the ruling in Plaiteville v. McKernan,

54 Wis. 487; and a similar ruling was made by the court in
bastardy cases, which were declared quasi-criminal. See
State V. Mushied, 12 Wis. 561; State v. Jager, 19 Wis. 235.
Our court has also held that actions for violations of a

municipal ordinance, which are not also offenses against the
general law, are civil actions. Platteville v. Bell, 43 Wis. 488;
Oshkosh V. Schwartz, 55 Wis. 483.
Had these rulings always been strictly adhered to, it

would seem that appeals from a municipal court to a circuit
court, in quasi-criminal actions, could only be taken under
the statutes applicable to criminal cases; but in the case of
Ogden v. City of Madison, 111 Wis. 413, the former ruling of
•our supreme court was severely criticized. On page 428 the
court said:

"In State ex ret. Hamilton v. Municipal Court, 89 Wis. 358,
this court made use of the following language:
" 'The sale of intoxicating liquors without a license is an

offense against a municipal regulation. But it is more. It
is an offense against the general law of the state as well. It
is a misdemeanor (sec. 1550, R. S.), and indictable (A Z/en
V. State, 5 Wis., 329). The prosecution of such an offense,
even under a municipal ordinance, is a (quasi) criminal
prosecution. (Boscobel v. Bugbee, 41 Wis. 59; Platteville v.
McKernan, 54 Wis. 487; State v. Grove, 11 Wis. 448), and
is not a summary proceeding; while actions for such viola
tion of municipal ordinances as are not also misdemeanors
are civil actions (Platteville v. Bell, 43 Wis. 488; Oshkosh v.
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Schwartz, 55 Wis. 483), and are within the summary juris
diction.'
"The decision seems to assume that the act of selling in

toxicating liquor without a license, contrary to a city ordi
nance, rose to the grade of a misdemeanor for no other reason
than that it was also forbidden by the state law. Why this
conclusion should follow is not pointed out. It is, as we have
seen, contrary to the great weight of authority, and, followed
to its logical result, would so blend the two offenses that a
prosecution for one would be a bar to a prosecution for the
other. When it is admitted that the same act constitutes
an offense both against the city and against the state, and
^at both may punish, then it follows that each may punish
in accordance with the rules of procedure prescribed there
for, unless some constitutional inhibition prevents."

It would seem that our court has modified the former rul

ings of the court, and that now any prosecution for the vio
lation of a city ordinance, even though the offense is also a
violation of the general law, would be a civil action. It is
perfectly clear that in all such cases there are two distinct
offenses—one against the city ordinance and another against
the general laws of the state. A conviction for one of these
offenses will not bar a conviction for the other, and following
this to its logical conclusion it would seem that the offense
against the city ordinance must be prosecuted in a civil ac
tion; and, under the definition of a criminal and also a civil
action in our statute as above given, the action would cer
tainly be a civil action.

Under sec. 743 it is provided:

"Every clerk of the circuit court shall quarterly, on the
first day of January, April, July and October, or five days
thereafter, pay to the treasurer of his county, for the use of
the state, the state tax of one dollar required by law to
be paid to him on every civil action which has been ren
dered in the circuit court of his county during the three
months ending on the last day of the month immediately
preceding," etc.

The special act creating the municipal court for the county
of Ashland contains the following:

"Any person aggrieved by the judgment of the court, im
posing a fine, penalty, or forfeiture, or a term of imprison
ment, may appeal from such judgment to the circuit court
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of Ashland county in the same manner in which offenders
may, under the general law, appeal from the judgment of
justices of the. peace, in action where the state is a party
plaintiff; provided, that this section shall not apply to ap
peals from the municipal court where by law an appeal may
be. taken directly to the supreme court." (Ch. VII, sec. 3,
of the charter of the city of Ashland, being ch. 27, Laws of
1889.)

In ch. 241, sec. 3, Laws of 1893, being the act creating a
municipal court for Ashland county, I find the following:
"All appeals, civil and criminal, from said court shall be

taken in the same way and with like effect as from courts of
justice of the peace," etc.

An appeal in a civil case from a justice of the peace to the
circuit court must be taken under sec. 3753, and the fees and
state money must be paid under sec. 3754.

Having arrived at the conclusion that the actions above
referred to are civil actions, it follows that the state tax and
the clerk's fees must be paid on.appeal the same as in civil
actions.

Intoxicating Liquors—Stemper Law gives no preference
to individuals.

August 28, 1915.
Max Schoetz,

Assistant City Attorney,
Milwaukee, Wisconsin.

In your letter of August 26th, you state that the license
committee of the common council of the city of Milwaukee
has put up the question of whether a Baker Law stand, which
was reinstated by the closing up of an old stand under the
said law, would, in case of the destruction of the stand by
the elements, refusal of the landlord to further rent same for
saloon purposes, etc., permit that stand so reinstated to be
transferred to some other location? You state further that
the committee evidently does not mean a Baker Law stand,
but a location for which a license had been granted for the
year ending June 30, 1913; and that you have put the ques
tion to this department so as to have a uniform ruling
throughout the state.
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Sec. 1565c?rf, being part of the so-called Stemper Law
(ch. 453, Laws of 1915,) provides in part.as follows:

"Any town, village or city in this state wherein during the
year ending June 30, 1913, licenses had been granted to per
sons for locations for the sale of strong, spirituous, malt,
ardent or intoxicating liquors in violation of the provisions
of section 1565d, may within thirty days from the passage
and publication of this act grant licenses to any person quali
fied under the provisions of sections 1548 and 1565/ for any
such location, provided that if the granting of such license
for such location will increase the total number of licensed
locations in any such municipality over the number in exist
ence June 30, 1915, and also over the ratio of one for each
five hundred inhabitants, or fraction thereof, some other
location in such municipality shall be abandoned or dis
continued or license refused therefor, and any location sub
stituted, reinstated or licensed, under the provisions hereof
shall thereafter be subject to the provisions of section 1565c/."

This chapter expressly reinstated the location, but the
license may be issued to any person.

In State ex ret. Marvin v. Larson, 153 Wis. 488, our court
placed the following interpretation upon the Baker Law:

"Notwithstanding the ratio limit, the owner of property
under license for saloon purposes June 30, 1907, may by him
self or his tenant continue its use for such purposes (if prop
erly licensed) thereafter, and any person in possession of
such premises as lessee June 30, 1907, if thereafter deprived
of opportunity to continue their use by refusal of the owner
to lease the same for such purposes, destruction of the build
ing by fire or the elements, or the operation of other provi
sions of the law (e. g., the establishment of a no-license area),
may, if properly licensed, continue the business at some other
location."

In order to give the tenant the right to continue in business
at a new location, he must have been in business on the 3pth
day of June, 1907, and continuously thereafter. See Koch
V. State, 157 Wis. 437.
This is not true of the tenants who ran a saloon in a loca

tion during the year ending June 30, 1913. Since that time
they have been out of business and during the license year
ending June 30, 1913, they were in business unlawfully and

- were not legally licensed. I think it is fairly clear that such
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tenants are not reinstated in said sec. 1565dd. It is only the
location that is reinstated, and under the decisions of our
court the tenant is not reinstated.

Education—Industrial Board, of Education—Municipal
Corporations—'A city may come under the Industrial Board
of Education Law, even though it is part of a joint school
district.

August 30, 1915.
Hon. Warren E. Hicks,

Assistant for Industrial Education,
Department of Public Instruction.

Under date of the 24th inst. you submit the following
questions:

"1. Has the district board of a joint school district, com
prising a city of 5,000 inhabitants or less and a part of an
adjoining township, the power under sec. 553p-3 to appoint
a local board of industrial education?
"2. If such power exists, how can the money with which

to pay the expense of maintenance of such school be raised
under sec. 553p-4in, the case of such joint school district?"

Sec. 553p-3 provides, in part, as follows:

"1. In every town or village or city of over five thousand
inhabitants there shall be, and in towns, cities and villages
of less than five thousand inhabitants there iriay be, a local
board of industrial education * * * .
"2. Such board shall consist of the city superintendent of

school ex officio or the principal of the high school ex olTicio,
if there be no city superintendent', or the president or chair
man of the local board charged with the supervision of the
schools in case there be neither of the above mentioned offi
cers, and four other members, two employers and two em
ployes, who shall be appointed by the local board charged
with the supervision of the schools and who shall serve
without pay."

You will note from the above that the industrial school

district comprises the city, town or village. It does not com
prise the joint school district of which the town, city or
village may be a part. The city may constitute a part of a
joint school district, but the industrial school district is co
extensive with the limits of the city. It is distinctly a city
institution and bears no relation whatever to the joint
A.G.—46
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school district except that the "local board charged with the
supervision of the schools" shall appoint the members of the
industrial board of education. There is no doubt that the

term "local board" as used in subsec. 2, sec. 553p-3, means
the school board of the joint district. The question might
be raised as to whether a school board of a joint district com
prising territory not included within the city limits, present
ing the possibility that one or even all of the members of the
board inay reside outside the city, can lawfully appoint city
officers of the city, as members of the industrial board of
education must be held to be.

It is well settled, however, that such offices may be filled
in any manner that the legislature may prescribe. State ex
ret. Williams v. Samuelson, 131 Wis. 499; 0*Connor v. Fond
du Lac, 109 Wis. 253; State ex ret. Gubbins v. Anson, 132 Wis.
461; Income Tax Cases, 148 Wis. 456, 510.

In view of the above' authorities there can be no doubt of

the power of the legislature to prescribe that members of the
board of industrial education may be appointed by the school
board even though all members of the school board are non
residents of the city.
Your second question, is answered by the terms of sec.

553p-4, which provides:

"The local board of industrial education of every city,
village or town, shall report to the common council or village
or town clerk at or before the first day of September in each
year, the amount of money required for the next fiscal year
for the support of all the schools established or to be estab
lished under sections 553p-l to 553p-15, inclusive, in said
city, village or town, and for the purchase of necessary addi
tions to school sites, fixatures and supplies."

And that there "shall be levied and collected in every city,
village or town subject to taxation" under said sections "a
tax upon all taxable property in said city, village or town at
the same time and in the same manner as other taxes are

levied and collected by law," etc.
Bearing in mind the fact that the industrial school district

is composed exclusively of the city, no difficulty occurs to
me in the matter of levying this tax under the circumstances
presented in your inquiry. You do not state what difficulty
occurs to you that prompts the question. I imagine, how
ever, it is based on the assumption that the industrial school
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district is co-extensive with the joint school district, which,
as we have seen, is not true. As I view the matter, I do not
perceive any difficulty standing in the way of levying the tax.

Corporations—Railroads—Mortgages—Certain satisfaction
of mortgage considered.

August 31, 1915.
Hon. J. S. Donald,

Secretary of State.
I am in receipt of your letter of the 30th enclosing letter

from M. J. Wallrich of Shawano, Wis., together with satis
faction of mortgage made by the Wisconsin & Northern
Railroad Company. You say you desire to know whether
this document in its present form can be accepted and
whether it will answer the purpose stated in Mr. Wallrich's
letter.

Mr. Wallrich states that before filing this satisfaction he
wishes you to satisfy yourself that it is properly executed,
as he expects to get certified copies and have the same filed
in tfie various counties in Michigan, where the mortgage
itself is filed. He calls your attention to the fact that the
satisfaction is only signed by the president of the corpora
tion executing it and not by the secretary or other officer;
also to the fact that there are no witnesses to the instrument.

He says he understands that witnesses are not necessary in
New York, and he assumes that if properly executed with
out witnesses in New York it is recordable here. He asks

you also to look up the Michigan statutes and see whether
or not witnesses are necessary in Michigan.
From a brief examination of the New York statutes it

would seem that no witnesses are necessary in that state and
the acknowledgment is in the proper form.

In my opinion, however, the instrument is not recordable
here because there is nothing in the acknowledgment to the
effect that it is executed in accordance with the laws of New

York, nor is there any certificate of any officer that it is so
executed. See sec. 2219, Stats. Michigan has a statute
very similar to ours with reference to recording instruments
executed in other states, and I believe that if sec. 2219,
Stats., is complied with there will be no trouble in getting
the instrument recorded in Michigan also.
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Constitutional Law—Appropriations—Banks and Banking
—^An appropriation to the banking department does not
require a two-thirds vote.

September 1, 1915.
Hon. a. E. Kuolt,

Commissioner of Banking.
With your communication of the 27th ult. you trans-

initted a copy of ch. 508, passed at the recent session of
the legislature, amending sec. 172-3, Stats., relating to an
appropriation for the department of banking. You state
that the senate concurred in the bill, or in an amendment
thereto, by a vote of twenty-one to two. You ask my
opinion as to whether or not said act, having failed to
receive a twp-thirds vote in the senate, is a valid enactment.
Sec. 4, art. XI, Wis. Const., provides:

"The legislature shall have power to enact a general
banking law for the creation of banks, and for the regulation
and siipervision of the banking business, provided that the
vote oJ two-thirds of all the members elected to each house,
to be taken by yeas and nays, be in favor of the passage of
such law."

.  If the act in question falls within the constitutional pro
vision above quoted, it is not a legal enactment. The act
in question merely appropriates a certain sum of money to
the department of banking "to carry into effect the powers,
duties and functions provided by law for such department."

Is such an act a law "for the creation of banks or for the

regulation and supervision of the banking business?" Mani
festly the law has no relation to the creation of banks or
to the regulation and supervision thereof. The legislature
has provided a general scheme for the regulation and super
vision of the banking business, which will be found embodied
in the provisions of ch. 94, Stats. It provides for the
establishment of "a banking department," the appointment
of a commissioner of banking by the governor, by and with
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the advice and consent of the senate, for a deputy commis
sioner, and provides:

"The commissioner of banking may also employ, from time
to time, such examiners and clerks to assist him and his
deputy, in the discharge of the several duties imposed upon
him by this chapter, as he shall find necessary."

It then imposes certjain duties upon the commissioner
of banking and clothes him with certain powers. Such
provisions of law provide "for the regulation and super
vision of the banking business" and no doubt respond to
the calls of sec. 4, art. XI, Const.
The law in question, however, does not in any way affect

the powers or duties of the commissioner of banking, does
not in any way change the general scheme for the regulation
and supervision of the banking business as it existed at
the time of the enactment of this act and does nothing more
than to provide for the commissioner of banking an amount
of money which, in the judgment of the legislature, will he
sufficient to enable him to carry out his powers and duties
theretofore imposed upon him by law and make efficient
the general legislative plan and scheme for the regulation
and supervision of the banking business. The act does
nothing more nor less, it seems to me, than to make an
appropriation of money, and the only constitutional restric
tion upon the power of the legislature to pass the same is
that found in sec. 8, art. VIII, Const., which provides that
on the passage of such a law "three-fifths of all the mem
bers elected to such house shall in all such cases be required
to constitute a quorum thferein." It appears that when this
law was voted upon in the senate twenty-three senators
were present, which was sufficient to constitute the three-
fifths quorum required by the constitutional provision re
ferred to.

In my opinion the law is a valid enactment.
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Criminal Law—Railroads—Hand Cars—^Person operating
motor car on railroad track may be prosecuted under sec.
4440.

September 1, 1915.
K. J. Urquhart,

District Attorney,
Medford, Wisconsin.

In your communication of the 26th inst. you state:

"Complaint has been made to me that a man has been
using a motor car on the Rib Lake branch of the Soo railway
in this county without permission of any one and persists
in using the same against the objections and warning of
the employes and officials of the railroad company. The
vehicle which he uses is not a hand car in the ordinal
sense. It is at no time run by hand, but runs by a gasoline
motor and is designed to carry passengers. As I am in
formed, the man uses the car to run from Rib Lake to Chelsea
and back with people to meet the night trains and charges
50 cts. per passenger for a trip one way."

You ask for my opinion upon the question of whether
this man is guilty of a violation of sec. 4440, Stats.

Sec. 4440, so far as it is material to the question, provides:

"Any person who * * ♦ without permission, shall
run or place on any railroad track any hand car shall be
punished by imprisonment in the state prison not more than
three years nor less than one year, or in the county jail not
more than one year, or by fine not exceeding one thousand
dollars."

The question is whether the motor car used by this man
is a "hand car" within the meaning of this section. The
manifest purpose of this statute was to prevent the unlawful
trespass upon and interference with railroad property in a
manner likely to jeopardize lives and property. It was
no doubt recognized that the occupation of railroad tracks
by third persons with cars or vehicles designated in the
statute as "hand cars" was dangerous not only to those so
trespassing, but to others rightfully using the tracks. I
do not think it was intended by the legislature to restrict
the meaning of the term "hand car" to such cars as were,
when the language was introduced into the statute, propelled
by a pumping hand power, but rather to distinguish a class
of cars which may be placed on and removed from the



Opinions of the Attorney-General 727

railroad track at will from cars and coaches constituting
the regular equipment of a railway train. There is cer
tainly no reason why the legislature should prohibit a car
propelled by hand and not prohibit a "push car" or a car
propelled by a gasoline motor. To so construe the statute
would produce absurd results which should always be
avoided.

I think the term "hand car" was used to designate a
certain class of cars and not a particular kind of a car.
I have little doubt that the use of a small car which may
be placed on and removed from the track conveniently and
at the will of the owner, or othet person is included in the
term "hand car" as used in sec. 4440, irrespective of the
manner in which it may be propelled. The reasoning of
the court in State v. Boliski, 156 Wis. 78, where nitro
glycerine was held to constitute burglar tools and imple
ments, is applicable to this case and by its application the
conclusion above is more easily reached than was the con
clusion announced in that case.

I think you should proceed upon the assumption that
the party who is making use of this car in the manner above
described is doing so in violation of said section. If the
section is to be construed so narrowly that it will hot pro
hibit the use of railway track by a motor propelled car as
well as a car propelled by hand power, such restriction
should be by court decision and not by administrative
ruling.

Bridges and Highways—Taxation—^Amount fixed by town
meeting as the amount of credit to be allowed for working
on highway applies only to current year.
A credit of two dollars per day should be allowed for

a team even though neither plow nor wagon be furnished.

September 2, 1915.
John Roberts,

District Attorney,
Grand Rapids, Wis.

I have yours of the 23d inst., in which you request a
construction of sec. 1248 in connection with the following
statement of facts:
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"A certain town in Wood county in the spring of 1914, at
the annual town meeting, voted to pay one dollar and
seventy-five cents ($1.75) per day, per man, and three dol
lars and fifty cents ($3.50) per day for man and team for
eight hours work on the highway, but no action in respect
to the amount of pay or credit for road taxes was taken at
the 1915 town meeting in said town."

You ask the following questions:

"1. Whether the action of the town meeting in 1914
governs only the work done in 1914, or whether their action
continues over and governs the amount payable in 1915 for
said work, or whether, under the wording of the statute, the
amounts stated in the statute govern unless action is taken at
the annual meeting of that year, to wit, 1915.
"2. The statute provides four dollars ($4.00) for each man

who works with a span of horses and wagon or plow. Where
the superintendent of highways calls on some to appear
with a wagon or plow and some without, do you see any
justification in the statute for varying prices in those cases?"

Sec. 1248, Stats., reads as follows:

"Every person assessed to pay highway taxes in such town
may appear at the time and place and with such imple
ments and teams as the superintendent of highways in his
notice shall have required, and work in person or by an
able-bodied substitute; and every such person who shall so
appear and work, or who shall cause a substitute to so appear
and work, agreeably to the direction of such superintendent
upon the highways in his district, unless a different amount
is fixed by the annual town meeting, shall be credited on his
highway tax two dollars for every day he or his substitute
shall actually work eight hours, and one dollar and fifty
cents a day for each yoke of oxen and wagon or plow and
two dollars a day for each span of horses and wagon or plow
he shall furnish agreeably to the requirements of said super
intendent; and the amounts herein set forth shall be credited
on highway taxes for services, implements and teams
in towns where highway taxes are paid in labor, and
the same shall apply to towns that shall have adopted
the cash system of paying such highway taxes; but in either
case the annual town meeting shall have authority to fix a
different compensation than is herein provided."

This section does not contain any language from which it
may be inferred that the amount of credit, if fixed by the
town meeting, shall remain or continue in force until changed
by a subsequent town meeting. On the contrary, the words



Opinions of the Attorney-General 729

"unless a different amount is fixed by \hQ annual town
meeting," and the proviso, "but in either case the annual
town meeting shall have authority to fix a different com
pensation than is herein provided," found at the end of said
section, indicate very strongly that it was intended that the
credit so fixed by the statute should apply unless at each
annual meeting ,of the town a different rate of compensation
should be determined upon for the ensuing year.
Had it been the intention of the legislature that the

amounts to be fixed by the town meeting under this section
should remain or continue in force until changed by a sub
sequent town meeting, it would have said so, the same as it
did in sec. 776 (9), the section under which a town may, at its
annual town meeting, vote upon the question of paying high
way taxes in labor, and as it did in sec. 821 (5), under which
the salary of a town treasurer is fixed by the town board.
The section under consideration is very similar to sec. 850,

relating to the power of the electors at the annual town
meeting to fix the compensation of the supervisors and
clerks of the town. This section provides that "if the
town meeting shall fail to fix the compensation of super
visors, the same shall be three dollars per day," etc. This
same section fixes the compensation of the clerks of the polls
and town, clerks at two dollars per day "unless the town
shall have fixed a different compensation at the annual town
meeting." Under this section—850—the following question
arose:

"When a town, at the annual town meeting, has fixed an
annual compensation for the supervisors and clerks, under
the provisions of sec. 850, Stats. 1898, does the schedule
so determined remain in force only for the ensuing year, or
does it remain in force until different action is taken at some
subsequent town meeting?"

In answer thereto, my predecessor gave it as his opinion
that the resolution so fixing the compensation would remain
m force only for the ensuing year and not until a different
action was taken by a subsequent town meeting. (See
Biennial Report of Attorney General for 1912, p. 879.)
I am therefore convinced that your first question should

be answered as follows: The action of the town meeting
of 1914 governs only for the highway taxes Worked out during
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that year and does not apply to highway taxes worked
out in the year 1915.
As to your second question: Giving the above quoted

section a reasonable construction, I am of the opinion that it
allows a credit of two dollars a day, of eight hours, to a
person who is called and works agreeably to the directions of
the superintendent of highways, and two dollars a day for
each span of horses and wagon or plow furnished agreeably
to the requirements of said superintendent, or two. dollars a
day for each span of horses in case no'wagon or plow is called
for. This section does not fix any separate credit for the
use of a wagon or a plow as was allowed under said section as
it stood prior to its amendment by ch. 734, Laws of 1913.

Intoxicating Liquors—Lzcense—Under the Stemper Act
license must have been granted within thirty .days from its
passage and some other location must have been discon
tinued in order to validate a location coming within its
provisions.

September 3, 1915.
Alvin M. Andrews,

District Attorney,
Shawano, Wis.

In your communication of August 28th, you state that in
a certain town in your county the town board granted a
license to a man in 1912. About the time of granting this
license there were more saloons in the town than one for

everj*^ two hundred and fifty inhabitants; that in the year
1913 this same man was granted a license at the same loca
tion and in 1914 a license was also granted to the same man
at the same location; that these licenses were, of course,
illegal under the so-called Baker Law; that within thirty
days from the passage and publication of the 1915 amend
ment to the so-called Baker Law, known as sec. 1565dd,
the party operating under the licenses above mentioned
during the years 1912, 1913 and 1914 made application for a
license at the same location.

You inquire whether the town board of this town has a
legal right to grant this applicant a license to sell intoxicating
liquors under sec. 1565dd.
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No license can now be granted to this man, because the
thirty days have expired. The town board had no right to
grant him a license even within the thirty days unless some
other location in said town, which was entitled to a license,
was discontinued or abandoned and no license granted for
such place. The fact that the license was not granted within
the thirty days is decisive of the question and there is no
room for a different construction.

Indians—Ciiizenship—Fish and Game—Indian allottees
under Dawes Act subject to civil and criminal laws of state.
Others not.

September 3, 1915.

Conservation Commission of Wisconsin.
You have submitted the record in the case of State of

Wisconsin v. Antoine Buffalo^ an Indian, and inquired
whether said Indian is amenable to the fish and game laws
of Wisconsin for an offense committed by him upon an
Indian Reservation.

The opinion is predicated upon the following statement
of facts submitted by you:

FirsL Antoine Buffalo is a Chippewa Indian, descendant
of that part of the La Pointe band of which Buffalo was
chief. He lives upon his original allotment given to him
pursuant to the treaty between the United States and the
Chippewas of Superior, entered into in 1854.
Second. The allotment is a restricted allotment, and is

included ̂ in and is part of Red Cliff Reservation, which
reservation was created in 1856, pursuant to the treaty
of 1854 with the Chippewas of Superior.

Third. He has not left his tribal relations. He is still
subject to the rules of the reservation; he still receives his
annuity from the United States government.
Fourth. He has voted in recent years in elections in

Bayfield county.
Fifth. The offense in question against the game laws

of Wisconsin was committed upon the reservation.

In a former Opinion rendered to Hon. John A. Sholts,
state fish and game warden, March 4, 1913, which raised
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a somewhat similar question, the authorities were reviewed
in part as follows:

"The question whether tribal Indians, while on their
reservation, are subject to the criminal laws of the state,
has been variously answered by the courts of this country.
Our supreme court has decided that all tribal Indians liv
ing on reservations within this state are subject to the crim
inal laws thereof. See State v. Doxtater, 47 Wis. 278; State v.
Harris, 47 Wis. 298; Stacey v. LaBelle, 99 Wis. 520, 524;
Deragon v. Sero, 137 Wis. 276.
"Agreeing with our court is the decision of the supreme

court of New York in the case of the People v. James Pierce,
18JMisc. (N. Y.) 83.
"The supreme court of North Carolina, in a recent case,

has rendered an opinion to the same effect. See State v.
Wolf, 59 S. E. 40, decided Oct. 16, 1907.
"The United States court, however, holds that tribal In

dians are wards of the United States and, while on the reser
vation, are not subject to the criminal laws of the state
wherein they reside. U. S. v. Kagama, 118 U. S. 375, 6 Sup.
Ct. 1109; /n re Blackbird, 109 Fed. Rep. 139.
"To the same effect is State v. Campbell, (Minn.) 55 N. W.

553.
*  * ♦

"It is a fact, however, that is well recognized by both the
courts of this state and of the United States, that the state
courts have jurisdiction over the Indian reservations so far
as the commission of crime is concerned, by others than tribal
Indians. A white man or any citizen of this state committing
a crime on an Indian reservation is amenable to the state
laws. In the case of In re Heff, supra, it was decided that
the process of the state courts was not interfered with on
Indian reservations.
"In view of this fact it would seem that a search warrant

for the purpose pf seizing game that was unlawfully taken
by an Indian while off the reservation and while the same is
concealed in a building on the reservation would be lawful;
but in view of the fact that the United States court has held
that it has exclusive jurisdiction over crimes committed by
Indians on the reservation and that the state courts have

, no right to punish an Indian for a crime committed on the
reservation, the game warden will be constantly in danger
of being interfered with by the United States courts while
searching for concealed fish or game on the reservation, for
the reason that it will be impossible to prove as a general
rule that the same was not taken on the reservation. For
this reason it may be advisable for the game warden to pro
ceed cautiously when searching for same on such reserva
tions."
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As suggested in the above quoted opinion, the United
States courts have held that the federal government still
retains exclusive jurisdiction over offenses committed by
Indians within the limits of the reservation,.
In the case of the United States v. Celestine, 215 U. S. Rep.

278, the court distinguished this case from the case of
Matter of Heff, 197 U. S. 488, and pointed out that, in the
Heff Case the Indian in question held his allotment under the
act of 1887, known as the General Allotment Act, whereas
the Indian in question in the Celestine Case held his patents
under the authority of the treaty with the Omahas, March
16, 1854. Antoine Buffalo held his allotment under treaty
of 1854, and, therefore, is controlled by the Celestine Case
rather than the Heff Case.
The court also pointed out, on page 289, that:

"The first sentence of the * * ♦ section [of the act
of 1887] which provides that the allottees shall be 'subject
to the laws, both civil and criminal, of the State or Territory
in which they may reside,' applies to allptments and patents
made under the authority of that act [18871, whereas the
other sentence refers to allotments made under the act of
1887, or under any law or treaty, and in respect to the
allottee it is provided only that he 'is hereby declared to be
a citizen of the United States, and is entitled to all the rights,
privileges, and immunities of such citizens.' "

The Celestine Ca.se, above quoted, thus clears up the
ambiguity in the construction of the quoted portion of
sec. 6 of the act of 1887, and interprets that portion of the
section which refers to "allotments made under the act of
1887, or under any law or treaty" as relating only to confer
ring the rights, privileges and immunities of citizenship
upon such allottees, and not to making theiri amenable to
the laws, both civil and criminal, of the state or territory in
which they may reside.
The federal government has never relinquished exclusive

control over Antoine Buffalo.

The court said, in the Celestine Case, supra, on page 290
which was relative to a restricted allottee Indian, as was
Antoine Buffalo, and also with reference to an offense com
mitted on the reservation:

"Notwithstanding the gift of citizenship, both the de,
fendant and the murdered woman remained Indians by race-
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and t he crime was committed by one Indian upon the person
of another, and within the limits of a reservation. * * *
it cannot be said to be clear that Congress, in tended by the
mere grant of citizenship to renounce entirely its jurisdiction
over the individual members of this dependent race. There
is not in this case in terms a subjection of the individual
Indian to the laws, both civil and criminal, of the state; no
grant to him of the benefit of those laws; no denial of the
personal jurisdiction of the United States."

It thus appears that the two determining factors in the
matter are—the locus in quo of the offense, whether com
mitted on or off the reservation, and the status of the
offender, whether by Congress made subject to state law or
by habits of civilized life and abandonment of tribal rela
tions he has become subject to the state law.
Upon the first point there is no dispute. The offense was

committed upon the reservation. As to the second factor—
Antoine Buffalo retains his tribal relations.

While it is .undoubtedly true that Antoine Buffalo's
situation is unique, in that he holds his allotment under the
treaty of 1854, is and has beeii for several years a voter in
Bayfield county, yet still maintains his tribal relations,
and receives his annuity from the federal government, the
most that can be said of this unusual situation is that his

political activity and other civil acts are merely- indicia of
citizenship which do not create a status inconsistent with
exclusive federal jurisdiction. U. S. v. Celestine, supra;
State V. Lott, 123 Pac. 491.

It is equally true that, if the federal government has
jurisdiction over the criminal acts of Antoine Buffalo, it
excludes the possibility of state jurisdiction over the same
acts. The supreme court of the United States has declared
that the Indians are wards of the federal government; that
Congress may punish Indians for certain crimes and the
state cannot supplement those crimes.
Judge Mitchell in the case of State v. Campbell, 21 L. R. A.

169, at 174, a Minnesota case decided June, 1893, speaking
of the act of 1885, said, regarding the jurisdiction of the state
and federal courts:

"And if they are thus under the control of Congress, that
control must be exclusive, for, as suggested in the case of
The Kansas Indians, 72 U. S. 5 Wall. 737, * * * 'from
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necessity there can be no divided authority.' It would never
do to have both the United States and the state legislating
on the same subject. By the act of 1885, presumably,
Congress has enumerated all the acts which in their judg
ment ought to be made crimes when committed by Indians
in view of their imperfect civilization. For the state to be
allowed to supplement this by making every act a crime on
their part which would be such if committed by a member of
our more highly civilized society would be not only inap
propriate, but also practically to arrogate the guardianship
over those Indians which is exclusively vested in the general
government."

A further Minnesota case, Bem-Way-Bin-Ness v. Eshelby,
91 N. W. 291, 293:

"As an incident to such guardianship the general govern
ment has exclusive control of Indians while on their reserva
tions, and of their property thereon; and the state, by its
courts or otherwise, may not interfere with or impair the
efficacy of such guardianship. Therefore, tribal Indians, for
acts committed within the limits of their reservation are
not subject to the laws of the state." Citing U. S. v. Ka-
gama, 118 U. S. 375; U. S. v. Shanks, 15 Minn. 369; State v.
Campbell, 53 Minn. 354; Selkirk v. Stevens, 72 Minn. 335;
Nptes cited in 7 L. R. A. 125.

A Wisconsin case decided in the district court, which is
very much in point and furnishes a fair index to what the
federal court would do in the present case, is the case of
In re Blackbird, 109 Fed. 139. (Dis. Ct. W. D. Wis., 1901.)
John Blackbird was a Chippewa Indian, having rights upon
his reservation under treaties of 1843 and 1854, just as
Antoine Buffalo now has. The court said: (p. 143)

"The true and unimpeachable ground of federal jurisdic
tion in such a case as this is that Ihe Indians placed upon
these reservations in the states are the wards of the govern
ment, and under its tutelage and superintendence, and that.
Congress having assumed jurisdiction to punish for criminal
offenses, that jurisdiction is exclusive."

The Blackbird Case and the case of Antoine Buffalo are
quite similar. After the municipal court of Ashland had
found Blackbird guilty, his freedom was obtained in federal
court upon a writ of habeas corpus. The court said that
the Blackbird Case was a continuation, of a controversy
which should have ended with the decision of the United
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States court in U. S. u. Kagama, 118 U. S. 375, wherein it
was held that the state has no power to punish Indians
for crimes committed on the reservation while the offending
Indians maintain tribal relations.

In the case of In re Lincoln^ 129 Fed. 247, a California case,
the question was identical with the one before us except
that the Indian was an allottee under the act of 1887 instead
of holding under the treaty of 1854. The defendant there
was found guilty of having deer meat in his possession out
of season. He was granted a release by the federal court.
The opinion in this case cited In re Blackbird, State v. Camp
bell, U. S. V. Kagama; all cited above.
From the above authorities it is apparent that the federal

court will grant a release on habeas corpus to any Indian
allottee under the treaty of 1854, who still maintains his
tribal relations, notwithstanding he be a citizen, when such
Indian is held by the state for offense against the state law,
committed on the reservation. Therefore, an Indian so
circumstanced is not amenable to the game laws of the
state of Wisconsin.

Building and Loan Associations—Mortgages—'While a
building and loan association may not assign a note and mort
gage, it may assign a judgment in foreclosure thereof.

September 4, 1915.
Hon. a. E. Kuolt,

Commissioner of Banking.
I have your letter of the 3d inst., in which you submit

for an opinion certain questions raised by Lawrence Conlan,
in a letter directed to Mr, Burne Pollock, the building and
loan examiner of your department.
Mr. Conlan calls attention to ch. 235, Laws of 1915,

creating sec. 3154m, Stats., relating to the foreclosure of
mortgages, and makes the following observations and in
quiries:

"I believe your department has construed the laws cover
ing building and loan association mortgages to irean that
such mortgages cannot be assigned. In your opin on, does
ch. 235, Laws of 1915, apply to building and loan association
mortgages?
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"In case tender of payment is made by such defendant
of the amount due on the mortgage, with interest and costs,
can a building and loan association legally execute an assign
ment of its mortgage to the defendant making such tender?
"The note and mortgage as construed by your depart

ment are not assignable. When the note and mortgage have
been merged in a judgment, can the judgment be assigned
to the person described in chapter 235 or to any other person
who may desire to purchase the judgment?"

It is true that in an opinion rendered to you January
2, 1915,* I held that a note and mortgage given to a building
and loan association is not only nonnegotiable, but also
nonassignable.

Sec. 2014-7, relating to building and loan associations,
provides under what conditions loans become due and a
forfeiture be declared, and reads in part as follows:

"Whenever a borrower shall be six months in arrears in
the payment of his dues, interest or premium, his whole
loan shall become due and payable without deduction of any
premium paid; his pledged shares may be declared forfeited
and their withdrawal value at the time of the first default,
if any payments of dues have been made, applied as a pay
ment on the loan; the balance, or the amount due, with in
terest and premium, fines and other charges thereon from
the time of the first default, may be enforced by proceedings
on his security according to law."

In other words, this section means that a building and
loan association can foreclose upon Said mortgage according
to the provisions of ch. 135. The moment a building and
loan association resorts to a foreclosure action its status in

court is the same, and it is subject to the same laws and rules
as any other plaintiff in a foreclosure action.
Gh. 235, Laws of 1915, to which attention is called in said

letter, amends ch. 135., Stats. 1913, relating to actions for
the foreclosure of mortgages, and reads as follows:

"There is added to the statutes a riew section to read:
Section 3154/n. 1. In all actions for the foreclosure of a
mortgage, any defendant in said action shall have the right,
at any .time after the commencement of such an action to
foreclose such mortgage, upon the payment to the holder of
said mortgage, or his attorney, of the amount then due
thereon for principal, together with interest and all costs
* Page 3 of this volume.

A.G—47
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which shall have accrued up to such time, to demand the
assignment of such mortgage to him. The plaintiff, in any
action to foreclose such mortgage shall, upon demand having
been made to him for the assignment of such mortgage,
together with a tender of the amount due for principal, in
terest and costs, execute a written assi^ment of the same
to the person making such demand, and in the event of his
refusal so to do, he shall be barred from further prosecuting
such action. If dispute shall arise over the amount due for
costs, application for* the determination of the amount of
costs accrued shall be made to any circuit judge in the county
in which such action shall be pending and such determination
shall be made by such circuit judge.
"2. Such demand, for the assignment of such mortgage

may be made at any time before or after judgment, and if
after judgment, the said plaintiff in such action, or his as
signee, shall, upon such demand and tender as aforesaid be
ing made, execute to the person making such demand a
written assignment of such judgment."

The provisions of the above quoted chapter are very
plain and apply to all actions for the foreclosure of a mort
gage, and make no exception in favor of a building and loan
association. It is, therefore, my opinion that all the
questions above quoted should be answered in the affirmative.

It is quite possible that the same conclusion would be
arrived at, independent of sec. 3154m. The reason for
holding notes and mortgages given to building and loan
associations by the members thereof to be nonassignable is
due to the peculiar relations existing between the members
and the association and the peculiar character of the trans
action. The stock of the member is assigned to the asso
ciation as collateral security for the debt. As the member
matures his stock, he automatically reduces his debt to the
association or increases the value of the security given by
him to the association. The nature of the transaction would

be seriously disarranged if it were permissible to separate
the owners of the note and mortgage and the stock. Of
course, the stock can nat be assigned by the association
along with the note and mortgage without defeating the very
object for which building and loan associations are organized.
This reason, however, no longer exists when the note and

mortgage are subjected to foreclosure proceedings. This
can not be done at all until the borrower is six months in
arrears, his pledged shares forfeited and the withdrawal
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value thereof applied to the loan. Sec. 2014-7. The
borrower then ceases to be a member of the association. His
shares have been extinguished and the association may pro
ceed to collect its debt according to law, and I see no reason
why a judgment recovered by the association pursuant to
foreclosure proceedings may not be assigned or realized on in
any manner customary in commercial transactions.

Bridges and Highways—Counties—Condemnation—In con
demnation for highway under provisions of State Aid Law,
county may abandon proceedings if not satisfied with the
award of damages.
In such proceeding each party must stand his own costs.

September 4, 1915.
M. R. Munson,

District Attorney,
Prairie du Chien, Wisconsin.

In your letter of the 2d you say:

"What redress has a county in the following case: The
county highway commissioner and the owners of land can
not agree as to what will be a reasonable sum to pay for the
right of way in a case of relocating a part of the prospective
state highway system in the county. Then the proper peti
tion is made to the county court, notices given in conformity
with law, hearing held and the award is made by the county
court. The award is excessive according to the judgment of
the county highway commissioner and the town board of the
town where proposed relocation is to take place. Is it com
pulsory on the part of the county to go ahead and pay the
award or can the county highway commissioner refuse to
pay the award and drop the proceeding? Who pays the
costs of such a proceeding had before the county judge, as
to witnesses? Is there any liability on the county in case
the highway commissioner should refuse to pay the amount
awarded? In asking the above questions, I have in mind sec.
1317m-6, Stats. 1913, which section as I understand it has
not been changed or amended, but merely renumbered. The
county has no appeal under the above section as I construe
it."

Subsec. 2, sec. 1317m-7, was not amended by the 1915
legislature. Subd. (b) of that subsection provides for
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securing right of way for relocation of highway by exercising
the right of eminent domain, the proceedings to be the
same as provided in subsec. 4, sec. 1317/n-6.

Subsec. 4, sec. 1317m-6, is now subsec. 3 of the same
section. Subd. (b) of that subsection has not been amended.
Such subdivision provides:

"In case the county highway commissioner and the owner
oi the private premises cannot agree as to the price for such
right, such commissioner may acquire the same inthenairieof
the county for the public use indicated, by exercising the right
of eminent domain in the following manner: He may, upon
not less than five days' notice in writing, exclusive of Sundays
and holidays, to such owner, describing the property and
stating the time and place of hearing the application, apply
to the county judge of his county to determine the necessity
of taking and to appraise the value of the property sought
to be taken.. At the time set therefor such jud^e shall hear
the parties and in such manner as he may in his discretion
determine, inform himself in respect to the matter within
five days, make his award in writing and file the same in his
office. The highway commissioner may then pay the sum
awarded to the owner, or tender the same, and in case of
refusal to receive the money, deposit it with the county judge
for such owner's use and give him written notice thereof,
and the title to the property and rights sought to be acquired
shall thereupon vest in the county for the uses and purposes
of the acquirement, and such commissioner may cause a
certificate under the hand and official seal of such judge,
stating the facts, to be recorded in the office of the register
of deeds, which shall be notice to all persons thereof. He
may then proceed to use the same, provided, however, that
if the owner shall deem himself aggrieved for any reason
he may proceed for redress in the manner and the time here
after indicated, and in no other. At any time within five
days after notice of the award, such owner may file with such
judge a notice of appeal to the circuit court," etc.

It will be noted that the language used is permissive, as
to the highway commissioner, all through the section.
He "may acquire" the right of way; "he may" apply to the
county judge to determine the necessity of taking and
appraise the value; he "may then pay" or tender the amount
awarded; he "may" cause a certificate of the judge stating
the facts to be recorded; "he may" use the right of way, etc.
The general rule is that words used in a statute are to be

construed in their sense as ordinarily understood; that
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language permissive in its terms is to be construed as per
missive unless there is something in the statute itself to
indicate that the legislature intended it to be mandatory.
Barber A. P. Co. v. Oshkosh, 140 Wis. 58.

The word /nag, when used in a statute, means must or
shall only in cases where the public interests or rights are
concerned, and where the public, or third persons, have a
claim de jure to the exercise of the power. Cutler v. Howard^
9 Wis. 809; Market Nat. Bank v. Hogan, 21 Wis. 317.

Of course public interests or rights are concerned here,
but has the public, or third persons, a claim de jure to the
exercise of the power? L think not.
There is no de jure right or claim to the exercise of the

power where the power is properly discretionary. Kelley
V. Milwaukee, 18 Wis. 83.

Again, it should be noted by the very terms of the stat
ute, "the title to the property and rights sought to be ac
quired" vests in the county upon payment of the sum awarded,
or tender, in case of refusal to receive, and deposit with the
county judge, and not before. That, in my opinion, is an
important point to bear in mind.
A well-known text-writer says:

"When the title does not pass until compensation is paid,
the proceedings may be formally discontinued after a judg
ment has been rendered that on payment of damages ah
entry may be made. There could be no disturbance of the
owners until title passed, which could only be on payment
of the compensation." Mills on Eminent Domain (2d ed.),
sec. 312.

So, our supreme court has held that the laying out of a
highway does not entitle the owner of the land to damages,
saying:

"The public acquire no right to travel upon it until a
further act is done; that is, until it is opened by order of the
supervisors. This, under our statute, is necessary, before
the public can use the land as a highway, and until the right
to use the property is vested in the public, it cannot be said
to be taken. It remains private property. The relator can
still use the land in the same manner he did before the road
was laid out." State ex rd. Evans v. James, 4 Wis. 408, 411;
Kellar v. Earl, 98 Wis. 488, 493.
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In another case the court said:

"The filing of the award and payment of the money vested
the title and exclusive use of the premises in the appellant,
subject to the ̂ ount of the award being increased [on ap
peal]. * * * The condemnation of the land as to the
quantity and interest taken became fixed by the order on
the hearing of the petition, and the filing of the award, pay
ment of the amount awarded, and taking possession fixed the
rights of the parties arising from the taking under the right
of eminent domain. The appellant could not, on appeal from
the award, elect to take a lesser estate or different interest
than that taken below, and which it possessed itself of by
compliance with the statute and taking possession. * » ♦
The court below, upon the hearing for condemnation, de
termined and adjudged that it was necessary to acquire the
exclusive use of the premises described in the petition, and
that determination must be held conclusive on appeal from
the award. This doctrine is well supported by authority,
and rests upon the rule that, after the property has been
condemned and the title acquired under the award, it cannot
be surrendered, in whole or in part, upon an appeal from the
award, without the consent of the landowner." (Italics
ours.) Jeffery v. Chicago Sc M. E. R. Co., 138 Wis. 1, 9-10.

The same text-writer heretofore quoted from says, as
to the rights to abandon the proceedings:

"An assessment of damages does not operate as a payment,
and, as possession cannot generally be taken before payment,
it follows.that the proceedings may be abandoned before
consummation; and if the owner has never been disturbed in
his possession, he cannot claim damages, nor can he force
the sale on the condemning party. A town, after an assess
ment of damages, has still the right to abandon the idea of
taking the land^ There majr be hardship in compelling a land
or mill-site owner to hold his property in entire uncertainty
after an assessment, whether it will be taken or not; but the
inconvenience is of the same kind which attends all pro
ceedings for the taking of land for public improvements,
and which is incident to the ownership of property in a com
munity, and especially in a city. Juries frequently award
damages so exaggerated and enormous that the enterprise
cannot profitably be carried out. Hence, on payment of
costs, proceedings may be discontinued, and the parties will
be left in the same situation they were in before the com
mencement of the proceedings. The costs will embrace all
the costs of the case, and counsel fees. The owners of land
have no vested right in the verdict of the jury. * * ♦
The amount of compensation is not finally determined until
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the appellate court has acted, and the right of abandonment
remains until such time. * * * No preliminary step
prior to actual payment, or tender, so fixes the liability of
the city as to prevent an abandonment. * * * No in
dividual can compel the corporation to persevere in an enter
prise which, in the judgment of its legally constituted di
rectors, would prove detrimental to the community. * * ♦
Until the last step is taken to cause the divesting of the title
from the owner, the proceedings may be discontinued. It
is not the judgment of confirmation that confers title, but
actual payment or tender of compensation. * * * After
the owner has a right to surrender his property for compensa
tion, the city cannot discontinue, and the mayor of the city
may be compelled, by mandamus^ to perform such a minis
terial act as the filing of the description of the property with
the register of deeds, so as to complete the remedy of the
owner." Mills on Eminent Domain (2d ed.), sec. 311.

Another eminent text-writer, speaking on the same ques
tion, says:

"The weight of authority undoubtedly is that, in the ab
sence of statutory provisions on the question, the effect of
proceedings for condemnation is simply to fix the price at
which the party condemning can take the property sought,
and that even after confirmation or judgment the purpose of
taking the property may be abandoned without incurring
any liability to pay the damages awarded." 2 Lewis,
Eminent Domain (3d ed.), sec. 955 (656).

Lewis cites a large number of cases in support of the text,
including Evans v. James, 4 Wis. 408, and State ex ret. Aken
V. Mills, 29 Wis. 322.

He seems to think, however, that two later Wisconsin
cases are not in entire harmony with the rule. In the first
of these it was held that a railroad corporation could not
abandon condemnation proceedings after the filing of the
award with the clerk of court. This was based upon the
statute under which the proceedings were had, which pro
vided that "the filing of" the petition for condemnation
"shall be the commencement of a suit in said court," and
that the owner could have execution for the amount awarded
in case of neglect to pay. Inter alia the court said:

"The terihs of the statutes clearly indicate that the filing
of the report of the commissioners with the clerk of the cir
cuit court of the county where the land is situated to be
recorded by him in the judgment book of such court is, in
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effect, a judgment in the proceeding, fixing the rights ol the
parties arising from the taking of the land under the right
of eminent domain." Sprague v. Northern Pacific R. Co.
122 Wis. 509, 512.

Of course, after the rights of the parties become fixed by
what is virtually a judgment, neither party can abandon
the proceedings without the consent of the other. That is in
no way out of harmony with the rule laid down by Lewis.
In other words, the corporation seeking to condemn may
abandon the proceedings at any time before the rights of
the parties become fixed, but not after that.
The other case passed upon the right of a petitioner to

withdraw from proceedings to establish a drainage district.
It had nothing to do with the exercise of the right of eminent
domain, and, if it has any bearing whatever upon this
point, tends to support the text. Cash v. Kruschke, 134
Wis. 130.

Some of the cases are based upon statutes expressly
authorizing abandonment of the proceedings. Van Val-
kenburgh v. Milwaukee, 43 Wis. 574.
In others the right to discontinue was conceded. Feiien

u. Milwaukee, 47 Wis. 494.
Our court has expressly held that such proceedings may

be abandoned before the rights of the parties become fixed,
citing Lewis as authority. Morris v. Wisconsin Midland R.
Co., 82 Wis. 541; Milwaukee & L. W. R. Co. v. Stolze, 101
Wis. 91.

Such right, however, "is not absolute in the mo\dng party,
but a dismissal may be granted by the court, m its discretion,
under such conditions as may be necessary to prevent in
justice." Milwaukee & L. W. R. Co. v. Stolze, 101 Wis.
91, 94.

Lewis states the rule thus:

"We have already referred to cases holding that, upon
the discontinuance of proceedings before judgment, the court
had authority to impose equitable terms, such as the pay
ment fo the owner of his costs and expenses in the case. This,
however, is opposed to the current of authority, which is
that the right to discontinue is absolute and cannot be
fettered with conditions by the coUrt. Legal costs may, of
course, be iifiposed." 2 Lewis, Eminent Domain (3d ed.),
sec. 957 (658).
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The municipality, where there has been no interference
with the owner's possession, and it has not exceeded its
lawful authority, "cannot be held liable for damages which
the owner may incidentally sustain by reason of the pro
ceedings." Feiten v. Milwaukee, 47 Wis. 494, 499.

In my opinion, in proceedings under the sections referred
to, title does not vest, and therefore the rights of the parties
dp not become fixed, until the actual payment, or tender
and deposit, of the amount awarded. Until such time
the county highway commissioner, subject to the directions
of the county committee (subd. (a); subsec. 4, sec. 1317m-6,
as amended by ch. 533, Laws of 1915, making the subsec. 3),
may abandon the proceedings.
As the right to recover costs in an action or proceeding

in this state is purely statutory, {Everett v. Gores, 89 Wis.
421, 425), and as no provision is here made with reference
to costs, and as this is not a court proceeding but is a pro
ceeding before the county judge, for which reason the general
costs statutes of the state cannot be applied thereto, it seems
inevitable that each party must bear his own costs.

Insurance — Public Officers — Insurance commissioner
should treat summons on a foreign nonlicensed insurance
company in the • same manner. that he treats summonses
on foreign licensed insurance companies.

September 9, 1915.

Hon. M. J. Cleary,
Commissioner of Insurance.

In your communication of the 8th inst. you say:

"We have before us the question of accepting service of
summons in an action in the civil court of Milwaukee county,
wherein Sam Friedman is complainant and the Travelers
Health Association, of Omaha, Neb., a corporation, is de
fendant. This company was never licensed to do business
in this state. It did, however, write insurance on the health
of residents of this state. Would service upon the commis
sioner of insurance under the circumstances stated be service
upon this company?"
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I assume that you are not particularly interested in the
question of whether the service of the summons in this
particular case or in similar situations constitutes a valid
service thereof so as to give the court from which it issues
jurisdiction to render a valid judgment, but that you desire
information upon the question of how you in your official
capacity should deal with summonses served on you under
such circumstances.-

Subd. (b), subsec. 2, sec. 1915, Stats., requires every
foreign corporation, before it be licensed to do business
in this state, to appoint the commissioner of insurance its
lawful attorney upon whom all legal process in any action
or proceeding against it may be served. The service men
tioned in your communication is no doubt made in the belief
that jurisdiction of the insurance company may be acquired
even though it has not been licensed to do business in this
state and even though the commissioner of insurance has
not been formally appointed as its attornej' upon whom
service of process may be made. While I do not find that
this question has ever been decided by our supreme court,
there is authority to the effect that where a foreign insurance
company transacts business in a given state, it will be pre
sumed to haye complied with the laws of that state, and such
services have been upheld. Ehrman v. Teutonia Ins. Co.y
1 Fed. 471; Knapp, Etc. Co. v. Nat. Mat. Fire Ins. Co.,
30 Fed. 607; Pringle v. Woolworth, 90 N. Y. 502.
The statute provides that when legal process against any

such corporation is served upon the commissioner he shall
immediately notify the corporation of such service by
letter prepaid and directed to its secretary, etc.
In view of the fact that there is some ground for believing

that service in this manner might be secured on a foreign
corporation, even though it had not been formally licensed
to transact business in this state, it seems to me that, when
such a summons is served upon you, yop should make the
disposition thereof required by statute and immediately
notify the corporation of such service by letter, if you can
with reasonable diligence ascertain the address of the secre
tary or some other officer thereof.
The law does not require you to admit service on any

sumnions that may be served on you under this provision
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of the law. Your admission of service is, of course, a cour
tesy. If you do not admit service, service upon you may
be shown by other proof. If, however, it is your custom
to admit service when the defendant mentioned in the sum

mons has beeii duly licensed to transact business in .this
state, it seems to me entirely appropriate for you to admit
service of a summons intended for a corporation that has
not been licensed. Your admission of service, of -course,
is only an admission that the summons has been served on
you. It does not in any manner affect the question of
whether or not your admission gives the court jurisdiction.
Under all the circumstances, therefore, it seems to me that

so far as you can, with reasonable diligence, you should treat
this class of summonses the same as you treat summonses
upon duly licensed corporations.

Corporations—Articles of Incorporation—^Amendments of
articles of incorporation may not be adopted before five per
cent of stock has been subscribed.

September 13, 1915.
Hon. John S. Donald,

Secretary of State.
I have your communication of the 13th inst. in which

you state:

"We enclose herewith copies of resolution of amendment
to the articles of incorporation of the Farmers Store, Light
and Power Company, in which you will note that this cor
poration proposes to amend before fifty per cent of its stock
has been subscribed and twenty per cent paid in. For this
reason we refused to file these papers, basing our assumption
that they were not in proper form upon opinions of the at
torney general dated April 24, 1905, and July 30, 1908.
"It is possible that these opinions may not be exactly

pertinent to the case in question, and, as the parties in
terested insist upon filing the papers as drafted, we would
appreciate your official opinion in the matter."

Former Attorney General Gilbert had this identical
question under consideration in an opinion to be found at
page 170, Report & Opinions of Attorney General for 1910,
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and, in view of the provision of sec. 1773 that the stock
holders of a corporation could hold a meeting only after one-
half of the capital stock had been subscribed, came to the
conclusion that a meeting held before such required portion
of the stock had been subscribed was illegal, and held that
resolutions adopted at such a meeting, amending the articles
of incorporation, should not be accepted or filed by the
secretary of state. I see no escape from the conclusion there
stated. It is decisive of the question here presented and
you are advised that, in my opinion, the resolutions of amend
ment referred to in your communication should not be filed.

Criminal Law—Abandonment—Offense a continuing one.
A conviction bars a prosecution for a similar offense occurring
prior to the filing of the information, unless the information
charges the offense between specific dates.

September 14, 1915.
Charles A. Taylor,

District Attorney,
Barron, Wisconsin.

In your letter of the 6th you refer to the opinion given
you under date of August 26th* and say that the question
you tried to ask in your request was whether or not the
man might not be punished once for nonsupport of his wife
and in another action be punished for nonsupport of his
child, alleging the offense to have been committed on two
separate dates. For example, whether, having been con
victed of a failure to support his wife on May 1st, he could
not be in another action convicted of having failed to support
his child on May 10th, or some other date subsequent to
May 1st but prior to his having fled from Wisconsin; whether,
perhaps, each day that he failed to support his wife or his
child was not a separate violation of sec. 4587c, Stats.;
whether, if he abandoned his family and did not return, he
abandoned them only on the day he left, or whether, if he
failed to support them on every subsequent day, a charge of
nonsupport could not be founded and charged on a day later
than the one on which he abandoned them. Your intention

» Page 704 of this volume.
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was not to charge abandonment—^the man in question
not having been convicted of that but of nonsupport in the
first prosecution—but to charge nonsupport of the child at a
date subsequent to that on which he was charged with and
convicted of having failed to support his wife in the first
prosecution. If nonsupport is a continuing offense, that is,
if nonsupport for three months is but one crime, and if a
charge dated at the end of the first week would bar a prosecu
tion on a charge dated at the end of the second or some other
subsequent week of the three months, then you can see where
the nonsupport of wife and child might become merged into
one continuous offense only once punishable.
The offense defined by sec. 4587c is ordinarily spoken

of as abandonment, although I presume nonsupport . might-
be a better term. In many states it is held that the physical
separation of the parties and the refusal to support must
coincide in point of time to be an offense under their statutes;
that, if a man separates from his wife but continues to
support her for a time, his failure later on to provide support
for her does not constitute abandonment. The case of
People V. Dunston, (Mich.) 138 N. W. 1047, is based upon that
kind of a ruling. Our court, however, has held that refusal
to provide support, even though such refusal comes at a time
when the two spouses are separated, constitutes an offense

^ under this section. Spencer v. State, 132 Wis. 509; State v.
Witham, 70 Wis.. 473.
I believe the offense of nonsupport of.wife or child is a

continuing one. I understand that in this case the defendant
fled from this state May 6, 1912, and that, a warrant was
issued for his arrest July 11, 1912, and that he was either
arrested and brought back to this state on requisition pro
ceedings or that he returned voluntarily. August 30, 1912,
he was convicted on his plea of guilty, and gave bond for
compliance with the order of court then made, and that he
then, on the same day, immediately left the state, and has
remained away ever since.

It seems clear to me that, having been prosecuted for
nonsupport up to May 6, 1912, he could not again be
prosecuted for nonsupport on April 30, 1912. (I am now
assuming, as I shall throughout this opinion, that a prosecu
tion for nonsupport of the wife bars a subsequent prosecution
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for noiisupport of thie child for the same period,, under the
facts here present. That question is quite fully discussed in
my previous opinion.) As he was out of the state from May
6. 1912, to July 11, 1912, or perhaps some days later than
that, and again from August 30, 1912, to the present time,
clearly he could not be brought back to this state on requisi
tion proceedings on a charge of nonsupport during either
of those periods.
The question, then, narrows down to this: Does the con

viction on August 30, 1912, on a charge of nonsupport on
and prior to May 6, 1912, bar a prosecution now on a charge ■
of nonsupport between July 11, 1912, and August 30, 1912?

It seems clear to me that both in 1912 and now a prosecu-
'tion under sec. 4587c, Stats., must be by information. I do
not know when the information was filed, but it seems
reasonable to me to suppose that it was filed August 30,1912.

The Illinois court of appeals has said of a provision
similar to that in our statute: '

"The provision in the act relating to abandonment of
wife or children, authorizing the court to require the de
fendant to pay a certain sum weekly for one year for the sup
port of the wife or child or children, is not, strictly speaking,
in the nature of a penalty, but merely the enforcement of a
legal obligation by summary process." People v. Golden,
167 111. App. 458, 460.

Under an act punishing for abandonment; i.e., the physical
separation as dis'tinguished from failure to support, an
abandonment is continuous, and a conviction on that charge
bafs a subsequent prosecution where the guilty spouse has not
returned to his wife since the first separation. State v.
Dunston, 78 N. C. 418; Com. v. Markley, 17 Pa. Co. Ct. Rep.
254, 5 Pa. Dist. Rep. 134; State v. Miller, 90 Mo. App. 131.
Of course these cases have but little bearing on the

question here presented. Oiir statute punishes failure to
support, and I think it clear that under the decisions here a
person may be prosecuted for such a failure occurring sub
sequent to the prior prosecution. This has been expressly
held in Iowa, the supreme court saying:

"He cannot, of course, be twice punished for the same
offense; but his neglect and refusal to provide for his wife,
after he had served his former sentence, constitutes a new.
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separate, and distinct violation of this statute, for which he
may be punished." (Italics ours.) State v. Morgan, (Iowa)
136 N. W. 521, 522.

And in New York, in a prosecution for being, a disorderly
person in that defendant neglected to provide for his wife,
defendant set up a prior conviction on the same charge, an
'appeal from which was pending at the time of his second arrest.
The court of appeals of New York said:

"It is claimed on behalf of the relator that his conviction
upon the first complaint was a bar to the subsequent pro
ceedings, * * *. If he had been imprisoned in pursu
ance of the first conviction, or had given an undertaking- for
the support of his wife, as was required by the statute, and
the decision of the police justice, he could not, during the
pendency of his imprisonment, or the life of the undertaking,
have been proceeded against again for not supporting his
wife. But he did not give the undertaking, and was not
imprisoned. He was at large and in a condition where it
was possible for him to discharge the obligations cast upon
him by the law, to support his wife according to his means,
and for his neglect to provide for her support he committed
a new offense and exposed himself to the new complaint and
conviction, and the previous conviction for his neglect and
refusal at that time to support his wife furnished no defense
to the second proceeding. At any time subsequent to his
first conviction, when he neglected to support his wife ac
cording to his means, he committed a new offense for which
he could be arrested and tried, and these proceedings could
be repeated until he consented to support his wife, or gave
an undertaking for her support, or until he was actually in
prison under some conviction." People v. Hodgson, 27 N. E.
378, 379, 126 N. Y. 647, 649; Affirming 59 Hun 615, 12 N. Y.
S. 699.

The following cases make similar rulings: State v,
Baurens, (La.) 41 So. 442; Vance v. State, (Miss.) 61 So. 305.

These, however, pass upon an entirely different question
than that presented here. I have no doubt that the defend
ant here, if he was in the state, could be prosecuted for any
neglect to support occurring since the former prosecution, and
that he could not successfully plead such former conviction
in bar.

In the Mississippi case cited, the court, speaking of the
offense created by a statute like ours, said:

"This offense, in its very nature, is continuing. Under
the law, the husband and father owes to his family the duty
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of properly and continuously providing for their support in
accordance with his means." Vance v. State, (Miss.) 61 So.
305.

It was there held that a prior conviction was no bar to a
prosecution for failure to support after such conviction.
And in the Louisiana case the court said that a statute

like ours
I

"contemplates that a man shall, at all times, provide for
the support of his wife and minor children, in necessitous
circumstances. And his neglect to do so, during a period of
time not covered by a conviction already secured, is a dis
tinct offense to which the plea of autre fois convict, pre
dicated upon the prior conviction, is not good." In re
Baurens, (La.) 41 So. 442, 443, 117 La. 136, 139.

The period for which he was prosecuted was subsequent
to his former conviction.

It seems to me that these cases clearly show that the
offense is a continuing one, and that there is but one offense
committed until there has been a break of some kind. That
break may be by giving support for a time, by the filing of an
information or indictment, and possibly in other ways.

"Where the offense of which the defendant has been con
victed or acquitted was a continuing one, such conviction
or acquittal will bar a subsequent prosecution for the same
offense charged to have been committed prior to the first
indictment, unless that indictment charged the commission
of the crime from one stated time to another, in which case,
the prosecution will be no bar to another indictment for the
commission of the crime at a prior time." 60 Cent. Law
Journal, 190.

This question has come up frequently as to other offenses
continuous in their nature.

Where a federal grand jury, on the same day, brought
in three indictments against S, each charging cohabitation
with more than one woman, alike in all respects except that
the first charged the commission of the offense on Jan. 1,1883,
and continuously between that date and Dec. 31, 1883, the
second charged it for similar dates in 1885, and the third in
1884, the United States supreme court said of the offense:

"It is, inherently, a continuous offense, having duration;
and not an offense consisting of an isolated act."
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And the court held that there was one continuous offense

for all of the time alleged in the three indictments, and that
such an offense "can be committed but once, for the purposes
of indictment or prosecution, prior to the time the prosecu
tion is instituted." In re Snow, 120 U. S. 274, 281, 282.

In a prosecution for adultery alleged to have been com
mitted May 14, 1888, defendant plead not guilty, alleging
a conviction on a charge that on the i5th of October, 1885,
and continuously from that time till the 13th of May, 1888,
he did unlawfully claim, live and cohabit with more than
one woman as his wives, one of the latter being the same as
the one with whom he was charged to have committed
adultery. The two indictments were returned at the same
time. Inter alia the supreme court of the United States said:

"If the unlawful cohabitation continued after the 13th of
May, and if the adultery was only a part of it, and incident to
it, then an indictment for the adultery was no more admis
sible, after conviction of the unlawful cohabitation, than a
second indictment for unlawful cohabitation would have
been; and for the very good reason, that the first indictment
covered all continuous unlawlul cohabitation down to the
time it was found." In re Nielsen, 131 U. S. 176, 18.5.

Under a prosecution for keeping a gaming house on the
27th day of July, 1848 [1858], and on divers other days and
times before said day, the defendant moved to quash on the
ground that he had already been prosecuted for keeping, a
gaming house on and from the 28th day of July, 1858, to the
27th day of November, 1858. The supreme court of
Indiana, inter alia, said:

"Keeping a gaming house may be a continuous act, and
all the time during which a given house is continuously thus
kept prior and up to the prosecution for the keeping, con
stitutes one indivisible offense, which can be punished but
in a single prosecution. Like a civil cause of action, it can
not be split up in the prosecution of it. But one penalty
can be assessed. See 1 Chit. Cr. Law, 218; and 1 Wat.
Archb., pp. 84, 111." State v. Lindley, 14 Ind. 430, 431.

The court held that a motion to quash was not the proper
method of presenting the question, but that that should
not defeat defendant's rights, and further held that as the
time laid was not material, evidence should be received on

A«G.—48
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the point, as there might be an interim during which the
gaming house was not kept, so as to make two separate
ofTenses.

The case of State v. Lindleii, supra, was followed by a later
case in which it was held that a prosecution for keeping a
house of ill fame on the 11 lb day of February, 1889, barred a
prosecution on the same charge alleging the date as Januan.'
9, 1889. The two indictments were returned at the same
time. The court said the offense was a continuing one, and,
after referring to the IJndleij Case, said:

"And so in this case, the one conviction was a bar to all
others for the one continuous keeping of the house prior
and up to the returning of the indictnient upon which such
conviction was had." Freeman i>. Stale, 119 Ind. 501, 502.

In a prosecution under a statute prohibiting the burning
of natural gas in a flambeau light, the state having proved
the burning on one date, objection was made to proving
similar burnings on other dates. On that phase of the case
the supreme court of Indiana said:

"There is no merit in the objection, as the oflensc created
by the act is a continuous one, a conviction of which bars
another prosecution for all violations of the statute by the
defendant prior to the pending prosecution." Townsend v.
State, 147 Ind. 624, 638.

Under a prosecution for keeping a disorderly house from
the first day of February, 1886, and on each day from that
date up to the twenty-eighth day of February, 1886, the
Texas court of appeals said:

"Though not directly passed upon by the courts of last
resort in this state, the weight of authority is that this is a
continuous offense, and that a conviction bars all further
prosecutions up to the time of conviction'. While this is the
general rule, yet, to avoid this elTcct, it it well settled that
if the indictment is drawn in the form in which this is drawn,
and the evidence confined to the time thus carved out, a
conviction will be no bar to prosecutions for keeping such
house at other times not carved out by the indictment."
Huffman v. Slate, 23 Tex. App. 491.

The court of criminal appeals of Texas, speaking of a
conviction for running a disorderly house, inter alia, said:
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"It is well established that such an olTense as is charged
in this case is a conlinuous one, and a conviction bars all
further or other prosccu lions up to the Lime of the conviction,
unless the indictment or information carves out the time of
the commission of the oflense, and the evidence, as well as
the pleading, is confined to such time so carved out. Huff
man V. Slate, 23 Tex. App. 491, 5 S. W. 1M-, Fleming v. Stale,
28 Tex. App. 234, 12 S. W. 605." Novy v. Stale, (Tex.) 138 S.
W. 139, 141.

The offense of deriving maintenance and support from the
earnings of a known prostitute is a continuing one.

"So far as an olfense is charged, it is accordingly one con
tinuous offense, constituted both by a series of acts and by a
duration of time; and when the time and the acts arc properly
proved, the olfense is single and indivisible." Com. v.
Perelz, (Mass.) 98 N. E. 1054, 1055.

"It may be sufTicienl to show that a defendant has com
mitted the offense charged in an information or indictment
at any time before the presentation of the same within the
period prescribed in the statute of limitations, but it does
not sustain the charge to show that he has committed a like
offense subsequent to the presentation of the information or
indictment. A conviction under this information Avould be
no bar to another information charging a like offense oc
curring August 14, 1897." City of SI. .Joseph v. Dienger,
65 S. W. 223, 165 Mo. 95, 97.

That case was a prosecution for violation of a city ordi
nance for acting as a brewer's agent without a license. The
information was filed July 13, 1897, charging the offense was
committed July 12, 1897.

It seems to me that from these authorities it follows:

That nonsupport of wife, or child is a continuous offense.
That the conviction of August 30, 1912, bars any sub

sequent prosecution upon a similar charge based on what
occurred prior to the filing of the information upon which
that conviction was had.

That the preceding paragraph is subject to this limitation:
If the information alleged nonsupport from a certain
date to a certain date, and the evidence was strictly con
fined to such dates, the conviction probably docs not bar a
prosecution for nonsupport at a time subsequent to the last
date alleged.
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That such conviction does not bar a prosecution for non-
support at a time subsequent to the filing of the information.
Of course it is to be understood that if you wish to test

the question of whether nonsupport of the child is a dis
tinct offense from nonsupport of the wife, such action will be
approved by me, as indicated in my former letter.

Appropriations—Indigent, etc.—Mothers" Pensions—So-
called Mothers' Pension Law amended (not repealed) by
ch. 637, Laws of 1915, and money appropriated under
old law is available under new.

September 16, 1915.
Hon. M. J. Tappins, Secy.,

State Board of Control.
I have yours of the 10th inst., enclosing a letter signed

by Judge F. C. Eschweiler of Milwaukee county, addressed
to your board, in which he raises certain questions as to
what effect the enactment of ch. 637, laws of 1915, has
upon the administration of what is known as the Mothers'
Pension Law as found in sec. 573/, Stats. 1913, and as to
the construction to be placed upon certain provisions of
said ch. 637 and you have submitted his questions to me
for an opinion.
The questions so raised by Judge Eschweiler are as follows:

"(1) There is still on hand with the county treasurer a fund
set aside by the county board at its last annual meeting to
meet the pa^^ents under the old law. Shall payments be
continued under the old law in the manner as heretofore
until that fund is exhausted?
"(2) If not, can the fund appropriated under the provi

sions of the old law be now used under the new law, and for
a dilTercnt class of cases?
"(3) If not, is there any fund now applicable to the pay

ment of relief in cases brought in under ch. 637?
"(4) Subsec. 4, sec. 573/, enacted by ch. 637, Laws of 1915,

provides in substance that the court before whom a child has
been brought as being neglected or its health in danger may
grant aid to it or its parents or commit such child to the
state public school, etc. Subsec. 5 of the same act provides
that no aid shall be given for dependent children unless there
be one or more children in such family. Is the only relief.
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therefore, to be granted for the only child under subsec. 4
that it be committed to some public institution and not
cared for in its own family or that of some person who would
make a proper home for it?
"(5) Subsec. 8 of the same law provides for the determi

nation by the county board of the amount to be raised and
paid by each town, village and city, to reimburse the county
for money so advanced. What efTect docs this have upon the
situation here in this [Milwaukee] county, which has adopted
the county form of outdoor relief, and what efTect does that
provision have upon the act as a whole and the other pro
visions of it?"

It is true that by sec. 1, ch. 637, Laws of 1915, sec. 5737,
Stats. 1913, is repealed. In said act, however, the essential
provisions of sec. 573/, Stats. 1913, arc reenacted. The
new law makes some changes as to whom and in what man
ner the attention of the proper court may be called to a
dependent child, the procedure to be taken by the court
and the conditions under which relief is to be granted, but
in substance it is a reenactment of the old law. Undei
the rules of statutory construction, ch. 637, Laws of 1915
must be held to be in the nature of an amendment to or i
revision or consolidation of sec. 573/, vStats. 1913, and a;-
a continuation of said last named section.

The following cases support this view: Fullerion v. Spring,
3 Wis. 667; Hurley v. Texas, 20 Wis. 634; Cramer v. Mil
waukee, IS Wis. 257; State v. Guml)er, 37 Wis. 298; Glcntz v.
State, 38 Wis. 549; Schcftels v. Taberi, 46 Wis. 439; Cox v.
N. Wis. Lumber Co., 82 Wis. 141; State ex ret. Farrell v.
Howe, 95 Wis. 530; Golonlncski v. State, 101 Wis. 333.

In Seheftels v. Taberi, supra, it is held that a reenactment
in the same words of the provisions in former acts which art
revised and consolidated by the new act is to be construed
as a continuation thereof, although such new act may ex
pressly repeal the former ones.
From the foregoing it follows that questions one and two

should be answered in the affirmative. In answer to ques
tion three, it must be held that the fund now in the hands
of the county treasurer is applicable to the payment of
relief in cases brought under the new law.
As to the fourth question, I am unable to discover any

inconsistency between subsecs. 4 and 5 of the act of 1915,
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and it is my opinion that ils provisions apply to one as well
as to more than one child in a family.
As stated in the fifth question, subsec. 8 clearly provides

that each town, village and city shall reimburse the county
for the amount of money advanced by it to the residents
of each such town, village or city for the aid of children
coming under the benefits of this law.
Ch. 637, Laws of 1915, should not be considered as related

in any way to ch. 63, Stats. 1913, relating to the relief of
and support of the poor. I interpret the Mothers' Pension
Act as expressly intending and purposing to take children
of the classes therein described out of the operation of the
pauper law. It provides for a new method for their relief,
and is separate from and independent of ch. 63, Stats.
1913, relating to the support of the poor. Therefore, when
the town or county system for the relief and support of the
poor exists in a county, such system does not alTect the
provisions of the act of 1915, which act plainly declares
that the county is entitled to be reimbursed from the several
towns, villages and cities therein, to the amount of money
advanced by the county to the residents of each. The new
law gives the county a right to collect the amount of such
advances.

In view of the fact that subsec. 9 entitles the county
to a claim on the state for one-third of the amount paid out
by the county for aid, under the provisions of this subsec
tion, it is my opinion that the county board, in determining
the amount to be raised by each town, village and city,
is limited to two-thirds of the total amount of money ad
vanced by it.

Intoxicaling Liquors—Elections—Election to raise license
fee may be held in dry towns.

September 18, 1915.

L. H. Mead,
District Attorney,

Shell Lake, Wisconsin.

In your communication of the 13th inst. you state that a
certain village in your county went dry at the April, 1915,
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elettion; that a petition has been circulated asking that the
village clerk call a special election to vote upon the question
of raising the license fee from S200 to S800. You ask
whether the voters can now vote to change the amount of
the license fee in view of the fact that the village is dry and
that no licenses can be granted therein.

Sec. 1548 gives the electors the right to determine the
amount that is to be paid for a license in any city or village.
Sees. 1565o and 15656 give the electors the right to deter
mine whether any license shall be granted. The two pro
visions are separate and distinct. The electors may change
their position on either question at stated intervals.
The question of the amount to be paid for a liquor license,

in case license is to be granted, does not seem to be made
dependent upon the question of whether such licenses are,
at the time of holding the election, granted in such town,
city or village. The election is merely for the purpose of
fixing the amount which shall be paid for a license if licenses
shall be granted in the future. In the absence of any elec
tion on that question, the law provides that the license,
if issued at any time in the future, shall be for a certain
amount.

The purpose of holding this election is to change the
amount that shall be paid for a license in the future whenever
such license shall be issued.

Sec. 15486 provides in part:

"The electors of any city, village or town, may hold spe
cial elections for the purpose of determining the amount to
be paid therein for license to sell strong, spirituous, malt,
ardent or intoxicating liquors to be drank on the premises."

This seems broad enough to include any town, city or
village, no matter what may be its present attitude concern
ing the issuing of licenses therein. I see no reason why
the election may not be held in a town, city or village that
is presently dry.
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Board of Control—Paroled Prisoners—Paroled prisoners
and those on probation, as well as their earnings, are under
the complete control and authority of the board of control.

September 20, 1915.
State Board of Control.

Your request for opinion of September 14th, is received.
The facts as stated are, in short, that a convict on probation
has violated his probation and absconded. He has left
some $45 in your control or possession, wages which he had
earned and which were depo'iited in bank pursuant to your
regulations. Judgment has been obtained against him for
the sum of S50, and the judgment creditor demands pay
ment of all the money in your possession. The probationer
has also appeared before an attorney and witnessed and
subscribed a writing directing and authorizing the payment
by you of this money to the judgment creditor. You ask to
be advised whether you should make such payment or not.
The probation of convicts is provided for under sees.

4734a to 4734/, Stats. While these statutes provide for and
authorize the suspension of judgment or stay of execution
of a sentence imposed upon one convicted of crime, I think
that the terms, conditions and provisions of these statutes
become terms and conditions of such stay of execution or
suspension of judgment. Among these conditions sec.
4734c provides:

"Every defendant placed on probation by an order made
under section 4734a shall thereby become subject to the con
trol and management of the state board of control of Wis
consin, and he shall be subject to the rules and regulations
that apply to persons paroled from said institutions after a
period of imprisonment therein."

The parole of prisoners is provided for by sees. 4960c-l to
4960c-7, Stats. Sec. 4960c-4 provides that no prisorier shall

' be paroled until suitable employment is first procured for
such prisoner, which will continue for a period of at least
one year.

Sec. 4960c-3 provides that persons paroled under the
provisions of these statutes "shall remain in the legal
custody and under the control of the state board of control,"
and that:
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"The board of control shall require monthly reports to
be made by said paroled person, and in addition thereto, shall
require monthly reports from the person in whose employment
said convict may be at any time."

It is apparent from these statutes that it is the intention
of the law that persons convicted of crime and placed on
probation shall be subject absolutely'to the control and,
in contemplation of law, in the custody of the state board
of control. The board is expressly authorized to make rules
and regulations for their conduct, compliance with which
will, of course, be a condition of the probation of such persons.
Among the regulations prescribed by the board, under

this authority, are certain regulations with respect to money
earned by probationers, which regulations are printed on the
monthly report form which is required to be filled out by the
probationer.

It is required:

"(1) Probationer's wages and all other cash receipts, from
the date of his conviction, until discharged, must be depos
ited with a local bank by his employer or by some party
designated by us and pursuant to our will. All such must
invariably be entered by the bank as a checking account, to
probationer's credit, and never otherwise, so as to render
available a part or all of his or her money at any time.
"(2) No money must be withdrawn from the bank except

by the issuance of checks and only on the approval of the
custodian or an officer of this board, and never otherwis^
All checks must bear the signature of the probationer and
the custodian's counter signature. All checks should then be
presented whenever possible directly to the bank upon which
issued. None of these checks bearing but one hand sh9uld be
honored. The bank is expected to issue the probationer a
credit deposit slip through the custodian in every instance.
The checks must be executed by the custodian ouly aim
never by the probationer. The custodian only is to have ab
solute possession of probationer's pass book and check
book: ♦ * * "

From the foregoing provisions of the statutes, and from
the regulations prescribed by the board of control, as
authorized by the statutes, it is plain that a probationer
has no absolute control or authority over .his earnings. He,
has no lawful authority to direct their disposition. He is
in every sense a ward of the board of contrbl and subject
to its will. While his earnings are treated by the board
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of control under its regulations as belonging to him, subject
to control by the board, his ownership thereof is clearly
qualified, and, in my opinion, is not such that the board can
be compelled to pay out such earnings in its custody or
control, in response to the demand of a judgment creditor of
the probationer, or that such probationer may lawfully bind
the board of control or any agent of the board by any writing
which he may make or subscribe to pay over or otherwise
dispose of such funds.

Certainly the board of control will not admit, unless
and until it is otherwise held by a court of competent juris
diction, that a probationer who has violated his probation
and absconded has any such right. Accordingly you are
advised not to comply with any demands made upon you,
either on behalf of the judgment creditor or the probationer,
to pay over the money in question.

Public Officers — District AItorney — Con/rocfs —District
attorney may not be employed by public utility even though
he be financially interested therein, or acts gratuitously. '
Partner may be so employed if district attorney has no

interest in contract of employment.

September 20, 1915.
Frank W. Bicklin,

District Attorney,
West Bend, Wisconsin.

Under date of the lOth inst. you submit the following
state of facts upon which you ask my official opinion:

"The West Bend Heating & Lighting Company of this
city IS a public utility corporation, and I am'flnancially in
terested in the said company. Does the fact that I am district
attorney prevent my acting as attornev for the company
gratuitously, or does sec. 45o2;n, Stats.^ contemplate any
service, whether gratuitous or otherwise?
"Would sec. 4552/77, Stats., prevent my law partner from

acting for the company as its attornev, provided he acted as
an individual?"

Sec. 4552/n, as amended by ch. 40, Laws of 1915, provides:

"1. It shall be unlawful for any district attorney or assist
ant district attorney, city attorney or assistant city attorney,
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or any person holding a judicial office to be retained or em
ployed by any common carrier operating within this state
or for any public utility corporation, except a municipality.
"2. If any district attorney or assistant district attorney,

city attornev or assistant city attorney or any person hold
ing a judicial office shall violate any provisions of this sec
tion his office shall be deemed vacant."

The purpose of this law was to prevent the district
attorney or city attorney from accepting professional
employment from the classes of quasi-public corporations
therein enumerated because the interests of such corporations
frequently conflict with the public interests and wise public
policy requires that the district attorney or city attorney
should be in a position at all times to serve the public
unreservedly and without the embarrassment arising from
conflicting duties.

Bearing in mind that it was the purpose of the statute
to protect public interests, it is difficult to see why the
circumstance of the district attorney being not only attorney
for, but fmanciaUy interested in, these quasi-public corpora
tions should modify the application of the statute. It
would seem rather to .accentuate the reason for the pro
hibition.

It is my opinion that you cannot act as attorney for the
Heating & Lighting Company of your city without incur
ring the forfeiture provided by that section, and I cannot
see that the question of whether your services are rendered
gratuitously or for a compensation aflects the situation.

It is my opinion that your partner may act as attorney
for the corporation provided he does so distinctly in his
individual capacity and in such a manner that you have no
interest in the contract of employment. The penalty
provided by the statute is the forfeiture of the office of the
district attorney. By its terms it docs not prevent the
employment by the quasi-public corporations therein enum
erated of the partner of the district attorney. The statute
will be strictly construed because it is penal in its nature.

Sec. 2589 expressly prohibits the law partner of any dis
trict attorney from acting as a justice of the peace or court
commissioner in any case in which the state may be a party,
or defending in any court any person charged with any
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offense or appearing in any civil action against the slate
in which it is the duly of such district attorney to prosecute
or appear for the state. The fact that the legislature has
specifically prohibited the law partner of the district attor
ney from doing the things above enumerated would indicate
that he may do such things as arc not expressly prohibited
by statute.

Appropriaiiom and ExpendiiurcsSiaie Con/rac/s—Con
tracts for erection of buildings may be entered into before
appropriation is available.

September 21, 1915.
Hon. John G. D. Mack,

Deparimcnl of Engineering.
I have your request for opinion dated the 17th.inst. The

question you propound, in short, is whether, in view of
the provisions of subsec. 29, sec. 172-54, and subd. (6), sec.
172-130, Stats., as amended and enacted by ch. 633, Laws
of 1915, it is lawful for the proper authorities, at this time,
to enter into a contract for the erection of a training school
building at the Superior normal school, said building to cost
sso,ooo. ^

Subsec. 29, sec. 172-54 reads as follows:

''29. There is appropriated on July 1, 1915, sixty thousand
1  ̂ 'oidy-hvc .thousand eight hundred jiity dollars, payable from any moneys in the normal
lund income not otherwise appropriated, to the state board
ol education for permanent property and improvements,
except purchase of land at the noimal school at Superior
01 the hrst appropriation, forty thousand dollars, and of
the last appropriation, forty thousand dollars, shall be avail
able only for construction of a training school building."

Subd. (6), sec. 172-130 provides:

"(6) No appropriation shall be available for payment of
any indebtedness incurred prior to the time as of which such
appropriation is to take eflcct or for any other purpose than
that lor which it is made unless otherwise specifically pro
vided by law. ' .r F

It plainly appears from the language of the appropriation
above quoted that there is presently only $40,000 appro-
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priated for the erection of a training school building at the
Superior normal school. There is, however. $40,000 appro
priated July 1, 1916, for tHe same purpose. The legis
lature, therefore, has expressly provided appropriations
aggregating $80,000 for the erection of this building.
The question which your inquiry raises is whether a

valid contract may be entered into prior to the effective
date of the second appropriation of $40,000 for the erection
of the entire building to cost $80,000, or whether such con
tract is prohibited by the provision of subd. (6), sec. 172-130,
above quoted. '
This subsection prohibits the incurring of any indebted

ness prior to the time when an appropriation therefor be
comes effective. The answer to your question, I think, turns
upon whether, by the making of such a contract, an indebt
edness would be incurred within the meaning of subd. (6),
sec. 172-130.

For the purpose of this inquiry, I will assume that a
contract for the erection of a building may be obtained
whereby it will be provided that not to exceed $40,000 in
cost of the construction work shall be completed prior to
July 1, 1916, and that no obligation to pay in excess of that
amount shall, in any way, arise prior to that time.

I find our supreme court has held, under the constitutional
provisions limiting the amount of indebtedness which may
be incurred by municipalities, that a contract by a munici
pality for lighting or water service to be rendered in the future
does not create a municipal indebtedness at any time in
excess of the amount due for services rendered. In these

cases it was contended that the contracts were illegal, for
the reason that the aggregate amount which the munici
pality agreed to pay for such service, during the term of
the contract, exceeded the constitutional limit of the amount
of indebtedness which the municipality was authorized to
incur. The rule is treated as settled by decisions to the
effect "that a promise to pay for prospective services as
they are performed * ♦ * does not constitute any . in
debtedness until each instalment becomes due." Stedman

V. Berlin, 97 Wis. 505; Oconto Citij Water Supply Co. v.
Oconto, 105 Wis. 76; Connor v. Marshfield, 128 Wis. 280.



766 Opinions of the Attorney-General

In view of the above cited cases, I am of the opinion that
a contract, conditioned as above indicated, may lawfully
be entered into so far as the provisions of the statutes to
which you refer are concerned, and that the making of a
contract in that form would not be the incurring of an in
debtedness within the meaning of subd. (6), sec. 172-130,
prior to the time as of which the appropriation is clTective.

Sialuics—Legislature—An act of the legislature repealing
an existing statute and reenacting the same in substantially
the same words amounts to an amendment rather than a

repeal.

September 21, 1915.
Hon. H. E. Miles, President,

Slate Board of Industrial Education,
Racine, Wisconsin.

In your communication of September 16th you direct my
attention to the changes made by the last legislature in
subsec. 5, sec. 170, Stats., and you inquire whether such
changes make it proper and necessary that the state board of
industrial education again approve or disapprove of Mr.
Hic.ks' salary; and whether the repeal of the former statute
and its rccnactment slops all pi*ocedui*e under it and whether
the salary must be fixed anew.

Said subsec. 5, sec. 170, was repealed by sec. 32, ch. 609,
Laws of 1915, and was reenacted by sec. 33 of the same
chapter. The only change made in said subsection is that
the assistant state superintendent's salary is fixed under the
new law by the stale superintendent, as are all other assist
ants and inspectors, and the pr'ovision that "The assistant
for industrial education shall receive actual and necessary
expenses to attend conventions and make investigations
within or outside of the state when such expenses shall
have been previously authorized by the state superintendent
of education" is eliminated. The provision here in question,
that "The assistants for industrial education shall receive

such salary- or compensation as shall be fixed by the superin
tendent with the approval of the state board of industrial
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education," is found in both the subsection repealed and
the subsection as reenactccl.

Our court has held that when a repealing statute reenacts
a provision of the old statute in the same words or with
immaterial verbal changes, no change in the old law is there
by elTected, but it is to be deemed as continuing in force
since its first enactment. Glcnlz v. Slate, 38 Wis. 549.
Our court has also held that a reenactment in the same

words of provisions in former acts which are revised and
consolidated by the new act is to be considered as a con
tinuation thereof, although such new act may expressly
repeal the former ones. Schefiels v. Tabcrt, 40 Wis. 439;
Cox V. A^orlh Wis. Lumber Co., 82 Wis. 141; Stale ex ret.
Farrctl v. Howe, 95 Wis. 530; Baines v. Janesville, 100 Wis.
369; State v. Cumber, 37 Wis. 298; Cramer v. Milwaukee,
18 Wis. 257; FuUerton v. Spring, 3 Wis. 667; Ilurleg v. Te.vas,
20 Wis. 634; Laude v. C. ct N. W. Rg. Co., 33 Wis. 640;
26 Am. &. Kng. Kncy. of Law, 2d ed., p. 758.
The provision of the statute that "the assistants for

industrial education shall receive such salary or compensation
as shall be fixed by the superintendent with the approval of
the state board of education." under which Mr. Hicks' salary
is fixed, having been reenacted by the same chapter of the
Laws of 1915 which repealed the former section containing
such provision, it must be held, under the above rule of con
struction laid down by our supreme court and other courts,
that such provision has been in continuous operation without
interruption, although repealed and reenacted by the legis
lature. And all proceedings taken under said provision are
still in force to the same effect as if no repeal and reenact
ment had taken place. It is, therefore, unnecessary for the
state superintendent and the board to again fix the salar^^'
of Mr. Hicks in order to make said salary operative at the
present time.
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Criminal Law—Aulomobiles—Persons under sixteen years
not prohibited from operating automobiles if accompanied
by any adult person.

September 21, 1915.

Giles H. Putnam,

District Ailornefj,
New London, Wisconsin.

In your letter of the 18th inst. you ask for an opinion
regarding eh. 557. Laws of 1915, which reads in part as
follows:

"No person under the age of sixteen years, unless accom
panied by parent, guardian or other adult person, * * *
shall operate, ride or drive, any automobile * * * upon
any public highway of this state."

You ask whether this statute should be construed to mean

unless accompanied by other competent adult or whether
the presence of any person having the requisite age satisfies
the statute.

The act prohibited by this statute is no oifense at common
law and becomes an olTcnse only where it is made so by
legislative ̂ enactment. The act is not malum in se, but
is malum prohibitum. The statute makes the act described
an ofi'ense, and, being thus statutory and being in the nature
of a criminal statute, it must be strictly construed, where
it does not clearly conllict with the legislative intent.

It appears to have been the legislative intent to permit
persons under the age of sixteen years to operate motor
vehicles when accompanied by any adult person, and it
cannot be said that such a legislative intent is not founded
in reason. Regardless of the mental or physical condition
of the adult, it is not unreasonable to assume that the
mere presence of such adult in the vehicle' would act as a
deterrent to recklessness on the part of a youthful driver.

I am of the opinion that the statute should be strictly
construed on this point and that the presence in the vehicle
of any adult person would satisfy the statute.
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Criminal Lauy—Weights and Measures—Venue—A person
who represents that a carload of wood sold and delivered
by him contains more than the actual amount is guilty of a
criminal offense.

Where such representation consists of a bill or invoice
mailed to consignee, prosecution should be had in county
where such bill or invoice is received.

September 22, 1915.
Daniel E. McDonald,

District Attorney,
Oshkosh, Wisconsin.

I have your letter of the 15th inst. to the effect that the
inspector of weights and measures of Fond du Lac county
had requested a warrant for a man living in your county,
who is in the wholesale wood business, upon the following
statement of facts:

"The City Wood & Supply Company of Sheboygan pur
chased four carloads of cordwood at $6 per cord, f. o. b.
Sheboygan, from Jagerson, of Neenah, Wisconsin. The con
tract was made in the city of Sheboygan. The City Wood &
Supply Co. received four carloads of wood and received an
invoice or bill calling for 20^ cords of wood at $6 per cord
from Jagerson. The one car of wood, when measured by the
city sealer of Sheboygan, on request of the City Wood &
Supply Co., contained only seventeen cords. Only one car
was measured, and that car was 3| cords short."

It further appears from your letter that the wood was,
in fact, loaded in the car in some county other than Winne-
bago county and was shipped direct to Sheboygan and that
it was never in your county.
You desire my opinion upon the following questions:
(1) Do the above facts constitute a violation of the

Weights and Measure Law of this state?
(2) If a violation, in what county should the prosecution

be brought?

If any penal law of this state has been violated in these
transactions, it is that part of sec. 4432, subsec. 1, which
reads as follows:

"Any person, who, by himself or by his servant or agent,
or as the servant or agent of another, shall sell or offer or

A.G.—49
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expose for sale or keep for the purpose of sale', less than the
quantity he represents * * * shall be punished by im
prisonment," etc.

The City Wood & Supply Co. at Sheboygan contracted
with Jagerson for the sale and delivery of four carloads of
cordwood at $6 per cord, f. o. b. Sheboygan. The said
contract contained no provision as to the number of cords
of cordwood the cars, or any one of them, contained, and
did not identify the particular carloads of wood. It was, in
terms, a contract to sell four carloads of cordwood. Sub
sequently the cars were loaded in a northern county and
were shipped to and delivered to the purchaser at Sheboy
gan. At the time of delivery the seller sent an invoice or
bill of said several carloads of cordwood to the pur
chaser, which contained the statement that one certain
car contained 20f cords of cordwood and demanded pay
ment therefor at the rate of .S() per cord, but which car, in
fact, contained less than 20| cords of cordwood, to wit,
seventeen cords.

The contract of sale was consummated and became a

sale by the deliveiy, and it was in connection with the
delivery and sale that the representation as to the quantity
or measure was made.

The facts present just such a transaction as, in my opinion,
it was the design of the statute to reach. By the act of the
seller, he sold a less quantity of cordwood than he repre
sented. The letter, statement, invoice or bill containing
said written representation was, I assume, written at Nee-
nah, and was mailed to the City Wood &. Supply Co. at
Sheboygan. According to all the authorities the offense
was committed in Sheboygan county, the county in which
the letter was delivered and received.

"A crime is said to be committed where the occurrence con
stituting it takes place, regardless of the actual presence of
the offender." Hochheimer's Criminal Law, sec. 112.

Following are other authorities showing that it is the
place where the letter is received which fixes the venue.
3 Grcenleaf on Evidence, 112;, Wharton's Criminal Law,
1451; 2 Bishop's Criminal Procedure, 428; 1 Bishop's New
Criminal Law, 53, 54; People v. Adams, 3 Denio, 190, 45
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Am. Dec. 468; State v. Hudson^ 13 Mont. \\2-, Burton v.
U. S., 202, U. S. 344; 1 McClain, Criminal Law, sec. 696.
Your questions are,, therefore, answered as follows:
The facts as stated appear to be a violation of sec. 4432,

subsec. 1, relating to false weights and measures. The
prosecution should be brought in Sheboygan county.

Public Officers—Incompatibility—Offices of county judge
and member of school board are incompatible. Acceptance
of one vacates the former.

September 23, 1915.
Hon. Emanuel L. Philipp,

Governor.

In your letter of the 21st you submit a communication
from H. B. Proctor of Viroqua, in which it is stated, in
effect, that Hon. D. 0. Mahoney was elected county judge
of Vemon county in 1913 and is now serving in that capacity;
that on the 6th day of July, 1915, he became a candidate
for and was duly elected a member of the school board;
that he was present at the meeting at which he was elected
a member of said school board and that for more than ten

days thereafter he failed to file with the clerk his refusal
to accept the said office, and that he participated in the
meeting of the district board held July 19, 1915; that on
August 10, 1915, he made and filed with said district board
his resignation whereby he resigned his office as said mem
ber of the school board, Mr. Proctor asks if the office

of county judge of Vernon county is vacant and states that
if so the citizens there desire to ask you to fill the vacancy
by appointment.
Mr. Proctor calls attention to sec. 507, Stats., which pro

vides for the removal of school district officers by the
county judge.

It is fundamental that the acceptance by an officer of
another office, the two being incompatible, thereby vacates
the first office, or acts as a resignation from the first office.
29 Cyc. 1382, and cases cited.
Where the incumbent of one office has the power to re

move the incumbent of another, the two are deemed incom
patible. 29 Cyc. 1382.
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In an opinion given Hoiij. M. L. Fugina, under date of
July 16, i910, my predecessor held that the offices of county
judge and member of the school board are incompatible.
Report and Opinions of Attc^rney General for 1912, p. 756.
On this same question Mr. Proctor cites two Wisconsin

cases, to wit: State v. Jones\ 130 Wis. 572, and State ex ret.
Johnson V. Nye, 148 Wis. 659.
An officer's resignation of a second office, after, by its

acceptance, he has vacated [the first, cannot restore him or
otherwise affect the first. 29 Cyc. 1382.

It would seem to follow that if Mr. Proctor has correctly
stated the facts there is a ̂ vacancy in the office of county
judge of Vernon county.
In a letter written to Mr. Proctor under date of August

24, 1915, by F. R. Bentley, executive counsel, and in a
subsequent letter written by| Mr. Bentley, after the termina
tion of his employment as executive counsel, dated September
3, 1915, it is suggested that this question can be raised by
attacking the validity of acts of Mr. Mahoney as county
judge. It is fundamental that the acts of a de facto officer,
or his title to or eligibility for office cannot be inquired into
collaterally, but only in a direct proceeding brought for that
purpose. 29 Cyc. 1380; 29 Cyc. 1389, and cases cited.
I am of the opinion that Mr. Mahoney is such a de facto

officer.

It seems to me that you should not, however, make an
appointment to the office merely on the strength of a letter.
You should require proof of some kind of the facts therein
stated before making such an appointment. Just what form
that proof should take I do not care at this time to state.

Should you so desire, an action could be brought to test
the right of Mr. Mahoney to hold the office of county judge.
It would seem to me, however, that, if the facts are as
stated by Mr. Proctor, Mr. Mahoney would probably be
perfectly willing to acknowledge the existence of the facts,
and that, upon his attention being called to the authorities
herein referred to, he would, not resist the taking possession
of such office by any person whom you might appoint upon
such person's qualifying
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Indigent, etc.—Mothers' Pensions—Words and Phrases—
Term "resident" defined.

September 23, 1915.
Charles A. Taylor,

District Attorney,
Barren, Wisconsin.

In your letter of September 20th you make the following
inquiry:

Subsec. 5, sec. 573/, Stats., as created by ch. 637, Laws of
1915, provides that the person procuring aid for dependent
children under such section must have been a legal resident,
of the county at the time of the notice for such aid. What is
the proper construction of the term "legal resident?"
You further inquire whether a woman who has been in

the county only a few days applies for aid under this section
comes within the statutes.

As to the question of what the legislature intended by
the term "legal resident," the purpose of the act must be
considered. The purpose is very clearly to grant aid to
deserving mothers or guardians of children, who are unable
to support them otherwise. The duration of one's residence
in a given locality does not seem to be material in determining
the question of legal residence from the standpoint of legis
lative intent as gathered from the purpose of the act.
Our supreme court has held in the case of Kempster v.

City of Milwaukee, 97 Wis. 343, at 347, which was a case of
residence as a qualification for holding city office, that the
word "residence"

"is used in the broad sense of domicile requisite to citizen
ship. For the purposes of such residence there must be an
actual location in the place in question, with the intention of
making it a permanent home. That is sufficient to meet all
the requisites of legal residence at the outset. » * * He
can have only one domicile at onetime. To constitute that
there must be an actual location, with the intent to make
such place his home indefinitely. * * * To establish the
domicile does not require any considerable length of time.
Residence at a place for any length of time, however short, with
the concurring intention of permanently residing at such
place, renders such place, in a legal sense, the person's domi
cile,"
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See cases cited.

Houghion v. Ault, 16 How. Pr. 77, defines "legalresidence"
as the place where one's political rights are exercised and
where he is liable to taxation.

Words and Phrases, Vol. V, p. 4079, describes "legal
residence" as follows:

"The phrase 'legal residence,' as to poor persons, in a stat
ute with referenee to caring for the poor, implies both the
act and intent on the part of the pauper, in order to create a
liability on the part of the county, town, or municipal cor
poration whose duty it is to care for the poor. Town of Albion
V. Village of Maple Lake, 74 N. W. 282, 283.

♦  ♦ *, ♦

"While the legal residence of a person rests largely in his
intent, it is equally true that what constitutes a legal resi
dence is, generally speaking, dependent upon the facts of
each particular case."

It is apparent from the above authorities that each
case must depend upon the particular facts accompanying
it. You suggest in your inquiry that the term "legal resi
dent" should be construed to mean a person having a legal
settlement as defined in sec. 1500, Stats. This construction
would not seem to meet the legislative intent for the reason
that legal settlement is carefully defined by the legislature
and one of the requisites is residence in the town for one
year. Had that been the legislative intent they undoubtedly
would have used some words of similar import to indicate
that intent.

It is my opinion that the merits of each application will
have to be separately determined. The fact of whether
or not the applicant in each case is or is not a legal resident
will have to be determined by all the facts in the particular
case. The intent of the applicant, where physical presence
is shown, is a vital factor to be considered in determining
legal residence.
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Bridges and Highways—Taxation—County Board—^Money
raised for a specific improvement under Highway State Aid
Law cannot be devoted to a different improvement by a com
mittee of the county board.

September 24, 1915.
M. E. Davis,

District Attorney.
Green Bay, Wisconsin.

In your inquiry of September 22d you state in substance
that one of the towns in Brown county voted to improve
a certain piece of road and that after the county board
had appropriated their portion of the fund for the building
of the same the road and bridge committee of the county
board have ordered the amount so raised and provided to
be spent upon another and different piece of road than
that contemplated by the town when they voted their
money, and you ask whether the road and bridge committee
of the county board have any authority to use the money
so raised to improve another and different piece of road.

I assume that the town duly petitioned the county board
to appropriate their portion of the improvement fund pur
suant to law and that both the town's share and the county's
share were paid into the county treasury and that subse
quent thereto the road and bridge committee of the county
board attempted to use the money for the improvement
of another location than was mentioned in the petition.

Subd. (a), subsec. 1, sec. 1317/n-4, as amended by ch.
533, Laws of 1915, provides for the electors of any town
voting, in addition to all other taxes, a tax for improving
any portion of the system of prospective highways within
the town.

Subsec. 5, sec. 1317/n-4, Stats. 1913, provides that, when
ever it has been determined that, the funds of the town are
available, town boards shall petition the county board to
appropriate the proper amount to cover the county's share
of the improvement, and provides specifically :

"Such petition shall state the location of the bridge or
road to be improved, the character of the improvement de
sired, the subsections of this section under which the funds
will be available, and the total sum which the town will have
available for the work."
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In a former opinion giyen March 31, 1913, to the Wis
consin highway commission. Vol. I Opinions, Bancroft-
Owen, p. 73, the following language, in part, was used:

"I assume that the town of Blooming Grove duly peti
tioned 'the county board to allot and appropriate the proper
amount to cover the county's share of the improvement,'
pursuant to subsec. 5, sec. 1317m-4; that the county board
did appropriate such sum and cause a county tax to be levied
therefor, pursuant to subsec. 2, sec. 1317m-5; and that both
the county's share and the town's share were raised and paid
into the county treasury. | (Subsec. 1, sec. 13177n-4.)
"It seems clear that- the electors of the town (or the town

board in certain cases) determine the portion of prospective
state highway on which the tax voted is to be expended.
Subsec. 1, sec. 1317/n-4. The petition to the county board
must state 'the location of the bridge or road to be improved,
the character of the improvement desired,' etc. Subsec. 5,
sec. 1317m-4. Upon receiving such petition, the 'county
board shall appropriate a |sum to cover its share of the cost
of constructing the improvements' Subsec. 2, sec. 1317m-5.
»  * * I

"From all this it appears that the town and county taxes
are raised to make a particular improvement and when such
taxes have been so raised, I khink they must be held to be pledged
for that particular purpose
purpose." (pp. 74-75)

and may not be used for any other

The changes in the Highway Law made by the 1915
legislature are many, but
gives to the county board

there is nothing in the law thai
or any committee thereof powers

to locate the improvements in a different locality from that
specifically mentioned in the petition of the town.

Sec. 21, ch. 533, Laws C)f 1915, provides:

"The powers and duties conferred in this act upon the
county state road and bridge committee shall, until such
committee is elected or appointed in each county, be exercised
by the committee of the county board customarily dealing
With matters affecting state aid road and bridge construction
in such county." I

I

The most that can be s|aid for this section is that it con
ferred temporarily certain powers upon the committee of
the county board that were formerly exercised by the high
way commission, but tlJe commission itself at no time
possessed the power to change the location of the improve
ment set out in the petition of the town to another locality.
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II is, therefore, my opinion that the improvement must be
made at the location mentioned in the petition of the town
board.

Criminal Law—Concentrated Feeding Stuffs—An offense
under the Concentrated Feeding Stuffs Law should be prose
cuted where the sale is consummated, which is at the place
of delivery.

September 24, 1915.
Charles Kirwan,

District Attorney,
Ladysmith, Wisconsin.

In your letter of the 23d inst. you submit a letter from
Professor H. L. Russell, dean of the college of agriculture,
covering certain facts in connection with an alleged illegal
sale of concentrated feeding stuffs under sees. 1494-11 to
1494-18, inclusive. Stats. You also refer in this letter
to an opinion given by this department to Professor pi. L.
Russell, dean of the college of agriculture, under date of
March 31, 1915,* regarding the same alleged offense, and
you ask for an opinion as to where the infringement of the
law above mentioned should be prosecuted, under the facts
submitted in the letter and in your former communication.
You will notice in the opinion of March 31, 1915, referred

to by you, these words:

" *1. A manufacturer of concientrated feeding stuffs in
Osceola, St. Croix county, made a shipment of feed, freight
prepaid, to a dealer in Weyerhauser, Rusk county, in viola
tion of the state feeding stuff law. At what point was the
sale complete and in what county should action be brought?'
"You do not state whether the conract of sale contained

any provision as to the place of delivery, or as to the place
where the title of the property passed to the purchaser.
Assuming that the contract was silent on this question, the
law applicable is well stated by our supreme court, in the
case of Swanke v. McCarty, 81 Wis. 109, 111."

It is very difTicult to write an opinion of much value with
out knowing all of the controlling facts, as where the sale
took place, delivery made, and all the terms of the co;'itract
of sale. You submit in the letter of H. L. Russell, i. bovc

♦ Page 250 of this volume.
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referred to, a very important" fact in controlling place of
sale in the following statement:

"The contract of sale contained a provision that the feed
be delivered to Weyerhauser."

I call your attention in this connection to subsec. 5, sec.
1684M9, Stats., as follows-

"If the contract to sell requires the seller to deliver the
goods to the buyer, or at a particular place, or to pay the
freight or cost of transportation to the buyer, or to a par
ticular place, the property does not pass until the goods have
been delivered to the buyer or reach the place agreed upon."

It is, therefore, my opinion that, if the contract of sale
specified Weyerhauser as the place of delivery, that would
be the place the sale was made, and the offense should be
prosecuted in Rusk county.

Insurance—Contracts—Contract held not one of insur

ance.

September 24, 1915.
F. W. Kubasta,

Deputy Commissioner of Insurance.
I have yours of the 20th inst. slating the facts as follows:

"A foreign corporation, engaged in the business of manu
facturing and selling an account register, warranted fire
proof, offers as an inducement to and as part of the considera
tion of the purchase of its register, and issues as an incident
to such purchase, an instrument of guaranty or indemnity,
which reads in part, as follows:

" '$500.00 INDEMNITY BOND $500.00

" 'The Account Register Company Hereby
Guarantees That the account register. Style

, this day sold to , City ,
(hereinafter called the Purchaser), is FIRE-PROOF; that
is to say, that while in good repair and securely closed and
locked, it will protect the Purchaser's account slips therein
contained from destruction by fire; and
" 'The Account Register Company is by these presents

bound unto the said Purchaser in the sum of five hundred
dollars to indemnify the Purchaser against any direct financial
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loss that he may sustain through the failure of said register
during the period of ten years from this date to protect his
account slips as,above guaranteed.
" 'This guaranty and bond shall be operative only while

the register is located in Purchaser's store or office in the
place where it is customarily used; and no recovery shall
be had hereon in excess of the sum of five hundred dollars;
and no recovery shall be had for damage to the register itself.'

"I am enclosing a copy of the instrument in question for
your examination. We desire art opinion as to whether the
contract of indemnity which such instrument contains is a
contract of insurance or merely a contract of guaranty. If
it is not a contract of insurance, may the instrument properly
be termed a bond?"

It appears that the Account Register Company is engaged
in the business of selling a certain account register and
that as a part of the contract of sale it guarantees, in the
terms indicated by the indemnity bond above set forth, that:

"While [the acdount register is] in good repair and se
curely closed and locked, it will protect the Purchaser's ac
count slips therein contained from destruction by fire."

It amounts to a warranty on the part of the vendor
that the register so sold is fireproof. Warranties of some
kind, express or implied, are usual incidents of contracts
of sale and there is nothing about this warranty that is
novel in any respect.
For a breach of every warranty the law prescribes some

measure of damages. In general, the measure of damages
for a breach of warranty is the difference between the
market value of the article sold as it was at the time of

delivery and as it should have been had it fulfilled the
warranty. Archer v. Milwaukee A. E. & S. Co., 144 Wis. 476.
But in addition to damages allowable under the above

rule, special damages may be recovered when it is clear
that they were fairly within the contemplation of the
parties at the time the contract was made, and when their
amount can be ascertained with reasonable certainty,
and their origin, with like certainty, can be traced to the
breach of the contract. Hammond v. Sandwich Mfg. Co.,
146 Wis. 485.

It may well be assumed that under a warranty such as
this something more than the usual measure of damages
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is within the contemplation of the parties. The purchaser
buys this account registey as a safe and fireproof receptacle
for his account slips. If by breach of the warranty the
account slips are burned up it is not at all unlikely that
special damages—something more than the difference
between the value of thte register as it really was and its
value if as warranted—could be claimed by the purchaser.
That, however, is not deemed particularly material. No
One will question the right of parties to a contract of sale
to agree on a measure of damages in a case of a breach of
the warranty. That is what this contract does. It specifies
exactly what the measure of damages shall be in case the
account register shall not prove itself fireproof and the
purchaser sustain damage by reason thereof. It limits the
amount of recovery to $500 in any event and entirely elimi
nates any recovery for damage to the register itself.

Attorney General Gilbert in two opinions—one in Report
and Opinions of Attorney General for 1908, page 492, the
other in Report and Opinions of Attorney General for 1910,
page 789—held somewhat similar contracts to constitute
insurance contracts. It may be said of those opinions that
no authorities are cited and no reasons are presented to
sustain the conclusions. They amount to nothing more than
a bare assertion of-opinion.
In an opinion to be found in Report and Opinions of

Attorney General for 1912, page 492, Attorney General
Bancroft, after a review i of authorities, held a similar con
tract to be a contract of warranty and not a contract of
insurance.

And in an opinion, to be found in Vol. I, Opinions, Ban
croft-Owen, page 320, Attorney General Bancroft held that a
provision in articles of incorporation that "the corporation
shall also have the right to guarantee the present or future
value of land sold by the corporation when such guaranty is
included in and is a part of the contract for the sale of lands"
only gave the corporation the right to guarantee values of
land when such land is sold by the corporation and when
such guarantee is included in and is a part of the contract for
the sale of such land, and that such a guaranty could not be
said to be a contract of insurance.
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In Cole V. Haven, 7 N. W. 453, the supreme court of Iowa
had unde^ consideration the following provision in a lightning
rod contract:

"We hereby guaranty that the said rods will protect said
buildings * * * from all damages by lightning for the
term of five years * * *; and said Cole Bro. & Hart
hereby agree to make good unto the said J. C. Haven, his,
her, or their heirs, assigns, or administrators, all such im
mediate loss or damage as may occur by lightning com
municated directly to said building, and not by or through
any intermediate or contiguous building, to an amount not
to exceed $500."

The question was whether this provision constituted
insurance contract. Of it the court said:

"We think the contract is one of guaranty, and not in
surance. If one is employed to watch a building, he may
agree, in consideration of such employment, that he will
pay therefor if it burns down through his negligence. In
fact, the agreement to pay might be absolute and uncondi
tional. This would not be a contract of insurance, but a
guaranty. So one may sell goods, and agree that the pur
chaser will receive certain named benefits or advantages.
Such a contract would be a guaranty or a warranty and not
a contract of insurance. The plaintiff 'guaranteed' the light
ning-rods would protect the building from all damage by
lightning, and if they failed in so doing the plaintiff would
pay a certain specified amount. Such a contract could be
lawfully made." (p. 454.)

Certain proposed articles of incorporation were tendered
the secretary Of state for the state of New York for filing.
The purposes of the corporation were stated in part as
follows:

"To enter into contracts with merchants for the purpose
of supplying the merchants with financial reports or opinions
concerning the business responsibility of the customers of
such merchants. * * * These contracts shall provide
among other things, that the company is responsible to the
merchants for the accuracy in material respects of such
financial reports or opinions and shall provide a measure of
damages for the liability of the company to the merchants
in the event that the financial report or opinion is inaccurate
in material respects, and not otherwise. The measure of
damages so to be provided in the contract shall not in any
event exceed the amount of credit extended by the merchant
to the subject of the financial report or opinion and the com-
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pany reserves the right to limit its liability to a definite sum,
to be fixed in the contracts between the company and the
merchants."

The secretary of state refused to lile the proposed articles
on the ground that the provision above quoted constituted
an insurance business.

In People V. May, 147 N. Y. Supp., 187, the supreme
court held that a contract of that nature was not an insurance
contract. Among other things the court said:

"There can be no doubt of the right of an individual, or an
authorized corporation, to undertake the work of collecting
information as to the financial standing of merchants and
dealers in goods, and of furnishing such information to those
who are willing to pay for the same, and, in the absence of an
express contract to the contrary, such person or corporation
would undoubtedly be liable for damages resulting from a
negligent performance of the conditions of the contract to
furnish such information. * * * \rQi-
reason occur to us why an individual or a corporation might
not guarantee the accuracy of its information, agreeing to pay
a fixed sum, up to the amount of any loss which should be sus
tained by reason of the inaccuracy ofsuch information." (p. 4 88.)

The words above italicized are just as applicable to the
contract here as to that contract. There is no reason

why this company making sales of these account registers
cannot guarantee them to be fireproof and agree to pay a
fixed sum up to the amount of any loss which may be sus
tained by reason of their being non-fireproof.

From both reason and authority it is plain to me that
this contract is nothing more than a warranty of the articles
sold by the Account Register Company, coupled with an
agreement limiting the liability of the company in case
of a breach of such warranty. In my opinion it is not
in any sense an insurance contract within the contemplation
of sec. 1798, or any other of our insurance statutes.
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Constitutional Law—Public Officers—Ch. 360, Laws of
1915, , providing for the collection of judgments against
public officers and employes, is constitutional.

September 25, 1915.
Hon. John S. Donald,

Secretary of State.
In your letter of the 22d you state:

"Ch. 360, Laws of 1915, provides that judgments against
state employes may be filed in this department, and the
amount of such judgment under certain conditions, shall be
deducted from the salary of the emjiloye. I would ask if, in
your opinion, this law is constitutional, and, if it is, the
proper procedure for me to follow in carrying it out."

The general question of whether an act is constitutional,
there being no reference to any particular provision of the
constitution thought to be contravened, and no reference
to the particular provision of the act thought to violate the
fundamental law, is a very broad one. It may well be that
in considering your inquiry I will overlook some provision,
either of the act or of the constitution, but such omission,
if it occurs, will be entirely unintentional.
The act provides:

"Whenever any person, firm or corporation shall recover
a judgment against any person who is an officer or employe
of the state, or of any county, city, village, town, school dis
trict or other municipal corporation, the person, firm or
corporation recovering such judgment may, within thirty
days after the entry thereof, file a certified copy of such judg
ment with the secretary of state, lOr the clerk of such county,
city, village, town, school district or other municipal corpo
ration, as the case may be. It shall thereupon become the
duty of the proper officers of such state, county, city, vil
lage, town, school district or other municipal corporation,
after the expiration of thirty days, to pay to the owner of
such judgment such sum as at the time of filing such certi
fied copy is due, or may thereafter become due from the
state, or any such county, city, village, town, school district
or other municipal corporation, to such officer or employe as
salary or wages, not to exceed the amount of such judgment,
and to deduct the sum so paid from the amount due to such
officer or employe as salary or wages; provided that the
salaries and wages of such officers and employes shall be ex
empt from the provisions of this section to the same extent
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I

as salaries and wages are by law exempt from garnishment,
and that this section shall apply only to the salaries and
wages of such ofTicers and | employes as receive a fixed sum
monthly or yearly; provide|d further, that if any such officer
or employe shall, within thirty days after such certified copy is
filed with the secretary of state, or the clerk of any such county,
city, village, town, school district or other municipal corpo
ration, file with such secretary or such clerk an affidavit,
that an appeal has "been, or will be taken from such judgment
within the time prescribed] by law, such payment shall not
be made until the final determination of such appeal, and
that if such affidavit is not filed, payment made as herein
provided shall be a final discharge of any liability of the
state, or any such county, city, village, town, school district
or other municipal corporation, to such officer or employe to
the extent of such payment."

This seems to provide ai method of enforcing judgments
against officers and employes of the state and its political
subdivision substantially the same as that afforded for
enforcing judgments against employes of private persons,
firms and corporations by garnishment in aid of execution.
Does such a provision violkte any constitutional provision?
Unless it does, it must be pronounced valid, because our
supreme court has said thai an act of the legislature "must
be sustained unless it be clear beyond reasonable question
that it violates some constitutional limitation or prohibi
tion." Borgnis v. Falk Co.^ 147 Wis. 327, 348.

So, too, the court should be able to point out the particular
part of the constitution which is violated. Chandler v.
Main, 16 Wis. 398. |

The first section of the constitution which occurs to me
in connection with this act is sec. 17, art I, providing:

"The privilege of the debtor to enjoy the necessary com
forts of life, shall be recognized by wholesome laws, exempt
ing a reasonable amount of property from seizure, or sale
for the payment of any debt, or liability hereafter con
tracted."

This act, it seems to me, authorizes a "seizure" of prop
erty for the payment of a debt or liability, and to be valid
must not, therefore, violate this provision in any way.
But it recognizes the exemptions created by other statutes,
and expressly provides that the same amount of salaries
and wages shall be exempt under this act as in the case of
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garnishment. It seems to me that it cannot be said to
be unconstitutional under this section.

Sec. 18, art. IV, Wis. Const., provides:

"No private or local bill which may be passed by the legis
lature shall embrace more than one subject, and that shall
be expressed in the title." '

In my opinion this is neither a private nor a local bill,
and it embraces only one subject, which is expressed in the
title.

Sec. 26, art. IV, Const., provides:

"The legislature shall never grant any extra compensa
tion to any public officer, agent, servant, or contractor, after
the services shall have been rendered or the contract entered
into; nor shall the compensation of any public officer be in
creased or diminished during his term of office."

The only part of this section which is important here is
that relating to diminishing the compensation of public
officers during their terms of office. This relates to officers
only and not to employes. Furthermore, it relates only to
officers who receive a fixed salary from the state treasury.
Supervisors v. Hackett, 21 Wis. 613; State v. Kalb, 50 Wis.
178.

Does this statute diminish the salaries of officers receiving
a fixed salary from the state treasury?
In upholding the validity of a similar statute the supreme '

court of California, inter alia, said:

'Tt may be conceded that it is as much against public
policy to subject the salaries of public officers and employes
to ggrnishee process as it is to subject the public funds to
such process, or the public property to liens or executions.
The legislature, however, undoubtedly has the power to
determine its own policy on this subject with respect to the
offices, officers, and employes within its control. We are not
here concerned with constitutional offices and officers, and
we do not wish to be understood as holding that the act
under discussion can be applied to them. But with respect to
those within legislative control, if it fairly appears that by
this act, properly construed, the legislative intent to declare,
as its policy, that the salaries or wages may be thus diverted
to the payment of debts of such officers and employes, is
manifested by the language used, then the courts are bound
by this declared policy with respect to the officers to whom
A.Q.—60
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it can be applied, and the rule of construction above men
tioned becomes to that extent inapplicable." Ruperich v.
Baehr, (Gal.) 75 Pac. 782, 783.

See also Payne v. Baehri (Gal.) 95 Pac. 895.
In a later case in Galifornia the court said, in part:

"The effect of the two c'ases cited is that the section must
be held applicable to the salaries of all officers as to which
its application is not inhibited by reason of some provision
of the constitution. Assuming for the purposes of this de
cision that with relation to some officers the effect of existing
constitutional provisions may be to prevent the application
of this section, we are satisfied that there is nothing in the
constitution precluding its application to salaries or fees of
justices of the peace. Su(^h salaries or fees are not fixed by
the constitution, and there is no provision therein, as in the
case of some officers, that They shall receive for their service*
a compensation, fixed either by the constitution or to be
fixed in some other way. Nor is there as to such officers any
provision, as iii the case of some officers, to the effect that
the compensation so to be received, whether fixed by con
stitution or otherwise, shall not be diminished during the
term for which the incumbent shall have been elected."
Lawson v.Lawson, (Gal.) Ill Pac. 354, 355.

It will be noted that this case does not decide this question,
but intimates that as to

constitutional provisions
officers within the terms of such
as are therein referred to, and

which are found in our cc|nstitution, the validity of the act
is not clear. In my opinion the act here in question does
not violate this section of the constitution so far as it relates
to employes of the state or of any political subdivision there
of, nor so far as it relates to officers other than those draw
ing a fixed salary from the state treasury. As to officers
recei-iring a fixed salary f|-om the state treasury, I am in
clined to believe the act [valid, but would advise that no
part of the salary of any such officer be paid out under the
provisions of the act until our supreme court has passed
on the question.

Sec. 27, art. IV, GonstJ, reads:

"The legislature shall direct by law in what manner and
in what courts, suits may be brought against the state."

It is fundamental that it is contrary to public policy to
allow the state—^the sovereign—^to be sued, in the absence
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of its consent. But the state may waive this immunity.
36 Cyc. 911.

So, too, it is generally held, in the absence of statute
expressly authorizing it, that neither the state nor any
municipality can be made garnishee defendant. This on
the ground of public policy. Buffham v. City of Racine,
26 Wis. 449; Burnham v. City of Fond du Lac, 15 Wis. 193;
Merrell v. Campbell, 49 Wis. 535.

All of these cases, however, impliedly recognize the power
of the state, acting through the legislature, to authorize
garnishment proceedings against the state or any of its
political subdivisions. As was said by Winslow, C. J.:

"The term 'public policy' is frequently used very vaguely,
and evidently is so used here. It is, however, quite a definite
thing. Public policy on a given subject is determined either
by the constitution itself or by statutes passed witWn
constitutional limitations. In the absence of such constitu
tional or statutory determination only may the decisions
of the courts determine it. Hartford F. Ins. Co. v. C. M. &
St. P. R. Co., 70 Fed. 201; S. C. 175 U. S. 91, 20 Sup. Ct. 33.
This court has said: 'We know of no ground upon which a
constitutional legislative enactment can be rightly spoken
of as contrary to public policy' (Julien v. Model B. L. & I.
Asso., 116 Wis. 79, 92 N. W. 561), and the remark is cer
tainly correct. When acting within constitutional limita
tions, the legislature settles and declares the public policy
of a state, and not the court. * * * The people, acting
directly bjr means of a referendum, or through their repre
sentatives in constitutional conventions or legislative bodies,
are the makers of public policy, and it is only when the people
have failed to speak in these methods that the courts can be
said to have power to make public policy by decision. A
constitutional statute cannot be contrary to public policy,—
it is public policy." Borgnis v. Falk Co., 147 Wis. 327, 351.

This act does not authorize a suit against the state.
Neither does it authorize the garnishment of funds in the
hands of state officers. But if it did either or both of these
it would not, in my opinion, be repugnant to the constitu
tional provision last referred to, nor contrary to public
policy.

Sec. 31, art. IV, Const., prohibits the passing of special
legislation upon certain subjects. It does not prohibit
special legislation upon this question. Neither is the act
under consideration special legislation.
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It has been suggested! that possibly the act makes an
invalid classification, in that it singles out public officers
and employes and makes a different provision for collecting
judgments from them th^n from others. Upon this point
the California court said:

"The fact that there
which moneys due from t

las been heretofore no means by
le state, or from its public corpora

tions, could'be reached and applied upon the debts of the
persons to whom they w6re due, and that considerations of
public policy required that public corporations and public
officers and employes should not be held subject to the or
dinary provisions and processes of law for the garnishment
of debts and claims due or owing, sufficiently distinguishes
the classes of persons and assets to which this section relates
to justify the legislature jn making special regulations con
cerning the persons concerned and the mode of reaching the
assets." Ruperich v.BaefiTy (Gal.) 75 Pac. 782, 784.

Our supreme, court has said that a classification to be
valid must: (1) be based on substantial distinctions which
make real differences; (2) be germane to the purposes of
the law; (3) not be limited to existing conditions only; and (4)
apply equally to each member of the class. Borgnis v. Falk
Co., 147 Wis. 327, 353.
It sieems to me that this act, in the respect mentioned,

meets these requirements.
Again it is suggested tllat the limitation of its application

to "the salaries and wages of such officers and employes as
receive a fixed sum monthly or yearly" is an invalid classi
fication.

I do not know just what influenced the legislature to
make this classification. I Some reasons that might have in
fluenced them occur to me. In the case of most officers and
employes paid by the day, the exemptions would equal or
exceed the wages. In some cases persons might be employed
to perform some special Iwork, and be paid by the day, or
otherwise than by the month dr year. If their compensation
was to be "tied up" under such a provision as this, they
might refuse to go on with the work, and greatly hamper
and interfere with the progress of needed improvements,
and endanger important [public interests. Others are com
pensated by fees, and often retain such fees out of moneys
collected by them. It would perhaps be difficult to tell at
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any time the amount due them. It seems to me the classi
fication is a valid one.

It has also been suggested that perhaps this law inter
feres with the right of defense on the part of the officers and
employes. This, I presume, refers to that part of art. V,
amendments to the federal constitution, providing:

"No person shall * * * be deprived of * * *
property, without due process of law."

But presumably he has had his day in court, his opportu
nity to defend, before the judgment was rendered. The act
itself protects his right of appeal from such judgment. In
my opinion this objection is not well founded.

It would seem from the California decisions herein referred

to that, even if the act be invalid as to officers of the state,
the remainder of the act can stand. With the exception of
its application to the salaries of such officers, I am satisfied
the act is constitutional. I believe that part is constitutional
also, but think the question should be tested in court when
ever any part of the salary of such aYi officer is attempted to
be reached under the act.

As to the proper procedure, I can say very little other
than to comply with the provisions of the act. If a certified
copy of judgment is presented, it should be filed and some
record made of such filing. Thereafter no .warrant or
warrants for the wages due such officer or employe should be
drawn except as is authorized by the act.

Public Officers—Register in Probate—^Woman may be.

September 28, 1915.
Thorwald p. Abel,

District Attorney,
Sparta, Wisconsin.

Your request for opinion of the 25th, in which you ask
to be advised whether under the provisions of sec. 2464a,
Stats., "a woman over the age of twenty-one years being
otherwise qualified can be legally appointed as register in
probate," is received.
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In reply you are referred to the opinion rendered by
Attorney General Sturdevant under date of December 7,
1906, to Hon. M. A. Buckley, county judge, in which it is
held that a woman may lawfully be appointed register in
probate. (Report and Opinions of Attorney General for 1908,
pages 697-698.)
As no reason for reexamining this question is suggested,

this department will, for the present and until some reason
for such reexamination of the question is suggested, adhere
to the olTicial opinion heretofore rendered.

Public Health—Indigent, etc.—Board of Health—^Not necesr
sary for a county poor farm to be licensed under sec. 1542g,
created by ch. 243, Lawsjof 1915.

September 28, 1915.
Stanley C. Dunwiddiej

District Attorney,•
Janesville, Wisconsin.

In reply to your request of the 27th inst. as to whether
ch. 243, Laws of 1915, applies to the county poor farm, you
are advised that in my [opinion this statute has no such
application. The law to which you refer creates sec. 1542g,
Stats., providing that "ejvery person, persons, firm or cor
poration who now condupts a lying-in hospital," etc., shall
have the same inspected and obtain a license from the state
board of health. The language of this statute would not
appear to apply to a coun[ty or to the municipal corporations
or quasi-corporations or subdivisions of the state; moreover,
the county institutions !of this character are subject to
inspection and supervision by the state board of control and
I see no reason for a construction of ch. 243, Laws of 1915,
which would make that statute apply to county institutions
even were the statute susceptible of such construction.
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Statutes—Construction—Fish and Game—Subsec. 1, sec.
4560(f, was continued (not repealed) by ch. 594, Laws of
1915.

A reenactment of an existing statute in substantially
the same words does not amount to a repeal, even though
the old statute be expressly repealed by the act.

September 28, 1915.

.Tames Kirwan,
District Attorney^

Chilton, Wisconsin.
In your communication of Sept. 23d, you state that a

deputy game warden had a warrant issued and arrest made
in your county before a justice of the peace without consult
ing you, charging the defendants with setting and using
a trammel net in the north branch of the Manitowoc river'
on August 4, 1915; that said net being used in the inland
waters of the state was in violation of sec. 62.30 as enacted
in ch. 594, Laws of 1915.
You state that the offense was committed prior to the

enactment of this statute; that at the time it was committed
it was in violation of subsec. 1, sec. 4560d, Wis. Stats.
You state further that the new law was enacted August
10, 1915, while the offense was committed on August 4,
1915. You inquire under which law these men are to be
prosecuted—under the new or under the old law?

In answer, will say that the punishment prescribed by
the new law is found in subd. (e), subsec. 1., sec. 4562d, as
enacted in said ch. 594, Laws of 1915, and reads as follows!

"For any violation of any other provision of said chapter;
by a fine of not less than twenty-five, dollars nor more than
one hundred dollars, or by imprisonment in the county jail
not less than thirty days nor more than ninety days, or by
both such fine and imprisonment."

The punishment here prescribed is the same as the pun
ishment prescribed in sec. 4560d-2 and subsec. 4, sec. 456()(/,
Stats. 1913.

Our court has held that a reenactment in the same words
of provisions in former acts which are revised and consoli
dated by the new acts is to be considered as a continuation
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thereof, although such ne|w acts may expressly repeal the
former ones. Scheftels v. TaberU 46 Wis. 439; State v. Inger-
soll, 17 Wis. 631. I

See also 26 Am. & Eng. Ency. of Law (2d ed.), p. 758.
You are therefore advised that the prosecution is made

both under the old and th^ new law. The provisions of the
old law are continued in the new lav^ and have, therefore,
been continuously in existence and in force.

Public Officers—Municipal Corporations—Member of
water and light commission may not be employed as super
intendent.

September 28, 1915.
'Max Sells,

District Attorney^
Florence, Wisconsin.

I have your request for opinion of the 24th inst. in which
you submit the following statement:

"We have a light and water commission under sec. 776/n.
This section was amended by ch. 154, Laws of 1915; One
of the commissioners here is appointed superintendent of
the water and light plant and is also engineer at the plant.
I write to ask wheljier under this law he can act as superin
tendent and receive compensation therefor and at the same
time be a member of the I commission."

Sec. 776m, Stats., is amended and renumbered to be sec.
927-5, by ch. 154, Laws of 1915. This statute provides for
the establishment of water and light commissions in towns
and' villages. Subsec. 7 thereof provides:

"The commission may appoint a superintendent and as
sistants, prescribe rules for their conduct and fix their com
pensation and shall have power to remove any superintendent
or assistant for due cause.''

Under many opinions of this office, which it is not neces
sary here to cite, it has been held that one person cannot
hold two positions or offices in public employment which
are incompatible with each other. It is also well settled
that where a person in one office or position has authority
over the employment, compensation or tenure of one em-
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ployed in another position or office, said offices or positions
are incompatible. Moreover, it is not lawful for a person
in public office to make a contract or agreement as agent
for a municipality in which he is pecuniarily interested.
This would, of course, include a contract of employment.
I am therefore of the opinion that one who is a member

of a water and light commission established under sec.
776ji?, Stats., as amended, may not be employed by such
commission as superintendent under the authority conferred
upon it by subsec. 7 of said statute.'

Taxation—Highways—Towns—Limit of taxation for high
way purposes.

September 28, 1915.
Wisconsin Tax Commission.

Your letter of September 26th, accompanied by corres
pondence which you have had with Mark A. Creapo, clerk
of the town of Rock Falls, Lincoln county, has been received.
In your communication you say:

"The question upon which we particularly desire your
assistance is whether he may be safely advised further to
extend the drawing of orders until $7,000 plus the amount
received in liquor licenses during the present year is reached."

It is my opinion that the question submitted should be
answered in the affirmative. The taxing power of the
town, for highway purposes, has been exhausted for the
year 1915. This is said, of course, upon the assumption
that the towR contains less than five hundred inhabitants.

If the town contains more than five hundred inhabitants

and also contains more than two congressional townships,
that power is not yet exhausted, if the limitation in such
cases is $3,000 instead of $2,000 for any one year.

It appears from the correspondence that the voters and
the town board for this year levied and assessed under
sec. 1240, Stats., the sum of $2,000; and issued bonds under
sec. 776, subd. (7), to the amount of $5,000. Thus the
limits of the taxing and the bonding power for one year
have been reached. The interpretation of the statutory
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limitations applicable here is made much easier and certain
by ch. 409, Laws of 1915. Sec. 3 of that act declares:

"In no event shall the levy of taxes for highway purposes
exceed the limitations of section 1240."

This, however, is not an absolute limitation upon the
amount which may be expended in any year. While such
may, at first glance, seem to be the ruling in Webster v.
Douglas countyy 102 Wis. 181, 190; Mueller v. Town of Cavoury
107 Wis. 599, and Nelson Lumber Co. v. Lorainey 24 Fed.
456, a more careful reading of these cases in the light of
the issues involved leads tp the conclusion that the court has
simply decided that the town cannot be run into debt and
thus avoid, in effect, the tax limit. Any contracts which
call for expenditure of money in excess of what is provided
and available are to that Extent void. In none of the cases
cited was there a question involved of the expenditure of
any moneys aside from those raised by taxation in the year
in question. There is nothing in the statute or these deci
sions, it seems to me, which forbids this town from raising
the full $2,000 and expending the same, and in addition
thereto expending "any moneys in the town treasury ac
cruing from returned highway taxes or from any balance
remaining from such taxes collected in the previous year,"
so far as such moneys are available for highway purposes (sec.
1245) and any donations made to the town for highway
purposes {State ex ret. Curtis, v. Town of GenevUy 107 Wis. 1).
The same would be true of any other moneys in the treas
ury which are subject toithe discretion of the town board.
That brings us to consideration of the $500 received from
saloon licenses and refunded by the town and state, etc.,
which is now in the town! treasury.
Whether or not saloon i license money can be expended

for highway purposes in jthis town depends on facts not
stated. If the county system for support of the poor is
in force in Lincoln county, then the town board may expend
on the highways so much |of the saloon license money as is
not needed "for the prevention of disease and of the spread of
disease and for public health administration." (Sec. 1562.)
But when road orders have been issued to the amount of

$7,000, plus any other available money in the treasury, the
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clerk should sign no more orders for highway work done or
to be done in 1915. As already stated, the taxing power
for that year is exhausted as to highways an.d bridges. Any
further levy to meet so-called contract obligations for this
year would be void. To issue any orders in excess of the
sum named would be a plain violation 6f sec. 823, "Stats., and
subject the offender to the penalty of that section and to an
action to refund any money paid on such void orders.
Furthermore, it would seem pertinent in case of reasonable

doubt in this matter for the clerk to refuse to sign orders.
He should, in such event, leave the claimant to his legal
limitation. Such, of course, would protect the clerk and
any other might subject him to loss.

Public Officers—Fees—Register in probate entitled to ten
cents per folio for certified copies even though copy is
furnished by others.

September 29, 1915.

L. J. Fellenz,
District Attorney,

Fond du Lac, Wis.
In your recent communication you have enclosed a

letter addressed to you from Judge F. W. Chadboume of
the superior court of Fond du Lac county, which court was
recently created by the legislature.
Judge Chadboume says that the question has arisen in

his office as to the amount of fees to be charged by the
register in probate for making certified copies of any in
struments on file in the judge's office. He states further
that the law provides that the register in probate shall
receive for such services the same fees as the law provides
for the clerk of the circuit court; and that the law further
provides that all fees received shall be paid into the county
treasury. The judge submits the following specific question,
upon which you have asked for an official opinion*
Where a party furnishes to the register in probate a

purported copy of any instrument and requests said register
in probate to certify that the same is a true copy of an
instrument of record or on file, should the register charge.
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in addition to the twenty-five ceilts for certificate, the
additional ten cents per folio for making copy?

Sec. 747, Wis.' Stats, contains the following:

"The clerks of the several circuit courts shall be entitled
to the following fees, and no more, viz. * * ♦
^ "For^every certificate, including seal, twenty-five cents.

"For making copies of any judgment, order, report, or
other paper or record, ten cents per folio."

After a careful consideration of the question submitted,
I have come to the conclusion that the question is settled
by the decision of our supreme court in the case of Bound
V. Beach, 44 Wis. 600. Ih that case the court had under
consideration the question whether a sheriff could charge
ten cents per folio for the copy of a complaint which he is
required to leave with the party upon whom the complaint
is served, although the copy for the same has been furnished
to him by the plaintiff in the case. The statute provided
that the sheriff shall be entitled to a fee of ten cents per
folio for "making a copy of any bond or undertaking, sum
mons, writ, complaint or other paper served or taken, when
required by law or demanded by a party."
The court said: (pp. 600-601)

"We think this provision extends to every case in which
delivery of a copy is a necessary part of the service. The
sheriff is responsible for the accuracy of the copy served,
and must necessarily verify it by comparison with the original
before he can safely serve it; and the fee given by the statute
IS, doubtless, in part to indemnify him for such responsi
bility. It is quite immaterial where or how he obtains the
copy which he serves. If lie writes it himself, he maJtes it.
So also if he employs a clerk to write it, or a printer to print
it. And if some other person writes or prints it for him
voluntarily (as in this case), if the sheriff uses the copy thus
furnished, we think he makes the copy within the meaning
of the statute, and may lawfully demand and receive the
prescribed statutory fees therefor."

You will note that the j wording of the statute under
consideration in that case is substantially the same as the
wording of the provision in sec. 747, above quoted. The
reasoning of the court applies with equal force to both
statutes. The clerk of the circuit court is responsible
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for the accuracy of the copy to which he certifies, and it is
his duty to verify it by comparing the copy with the original.
He has the same responsibility in this matter that the sheriff
has when he serves a copy of a complaint.
In view of the fact that this is the only ruling of our

supreme court on this or a similar question and that the
same has never been modified in any way, I see no escape
from the conclusion that the register in probate should
charge ten cents per folio for making the copy, although the
same has been furnished to him by the applicant for the
same.

It is true that in the above cited case the court also said:
(p. 601)

"If the party requiring the service would avoid the pay
ment of such fees by furnishing the necessary copies, he
should specially contract with the sheriff to that effect."

In that case the sheriff was entitled to the fees as a part of
his compensation for the services rendered.

In the superior court of Fond du Lac county, the register
in probate is not entitled to the fees as a part of his own
compensation. The public is interested in the fees in
question for it is his duty to turn the same into the county
treasury. In view of that fact he has no right to make a
contract varying the fee which he is required to collect for
the benefit of the county.

Criminal Law—Juvenile Offenders—Neither fines nor costs
may be imposed on juvenile offenders. They may, however,
be committed to the industrial school.

September 30, 1915.
Conservation Commission of Wisconsin.
In your communication of Sept. 27th'you refer me to

subsec. 1, sec. 62.11, enacted by ch. 594, Laws of 1915,
which provides that "no hunting license shall be issued to
any person who is less than fifteen years of age," and you
say that boys all over the state, when they cannot secure a
license, go hunting irrespective of the law, and that it is
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causing the game wardens much useless work and expense
as they are being brought into juvenile court.
Under subsec. 12, sec. 573-6, no costs can be taxed against

or fines imposed upon these boys in any case in a juvenile
court.

You desire to be advised as to the enforcement of this
law against juvenile offenders.

It is true that no costs can be taxed against and no fines
imposed upon juvenile offenders under fifteen years. The
law can be enforced against these offenders in cases of
violation of the game laws in the same way that all other
criminal laws are enforced against such offenders. (See
sec. 573-6 and sec. 573-7, Stats.) If these statutes are
deemed inadequate, the remedy lies with the legislature.
The matter will have to be | brought to its attention and the
law changed. While no fines can be imposed upon these
offenders and no costs can [be taxed against them you will
notice, however, that a boy may be sent to the industrial
school for boys, under sec. 573-6, in case the courts find it
necessary.

Criminal Law—Indians—Courts—^What Indians subject
to jurisdiction of state courts.

September 30, 1915.
J. C. Davis,

District Attorney,
Hayward, Wisconsin.

In your inquiry of September 24th you say:

*T have been asked to prosecute two Indians residing on
the Indian reservation in Sawyer coupty for the crime of
adultery committed on the | Indian reservation. One of the
parties so charged is a tribal Indian not a voter, residing
on the reservation, and the other Indian is a voter and a
United States citizen by virtue of holding an allotment of
land. i
"I should like your opinion regarding the jurisdiction of

the local state court to entertain the prosecution as to the
tribal Indian and the jurisdiction of the state court to enter
tain the prosecution as to the allotted Indian."
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In reply will say that the question with respect to whether
or not the state courts have jurisdiction over the crimes
committed on the reservation by a "tribal Indian not a
voter" is answered in the negative.
As to the jurisdiction of the state courts over the other

case where the Indian is a voter, a United States citizen and
an allottee, distinction is made in these caseS' depending
upon the nature of the allotment, as to whether it is a
restricted allotment under some treaty or an allotment under
the act of 1887. This information you have not submitted
in your question.
You are referred to an opinion rendered September 3,

1915, to the conservation commission of Wisconsin, which I
think will cover both cases submitted by you. * That opinion
also refers to and quotes from an opinion to John A. Sholts,
state fish and game warden, under date of March 4, 1913.

Physicians and Surgeons—Optometry—Registration—One
engaged in the practice of optometry August 3, 1915, may
continue such practice until July 1, 1916, without regis
tration.

September 30, 1915.

Hon. Aug. A. Lueck,
Board of Examiners in Optometry,

Antigo, Wisconsin.
Your request for opinion under date of the 27th inst., in

respect to ch. 488, Laws of 1915, is received. This law
creates sec. 1435/-35, Stats., the first subsection of which
defines optometry. Subsec. 2 provides:

"From and after the first day of July, 1916, it shall be.
unlawful for any person to practice optometry in this state,
unless he shall first have obtained a certificate of examina
tion and of registration as herein provided" etc.

Subsec. 5 provides:

"Every person before beginning to practice optometry in
this state, after the passage of this act, shall pass an examina
tion before said board^of examiners, except as hereinafter
provided."
•Page 731 of this volume.
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I

Subsec. 17 provides:

"Every person who, after the passage of this act, shall
begin the practice of optometry in this state or who shall
continue in the practice of optometry after the first day of
January, 1916, without having obtained a certificate of ex
amination and of registration," etc., shall be deemed guilty
of a misdemeanor.

Sec. 2 of the act provides that this act shall take effect
upon passage and publication.
The law was approved jTuly 30, and published August 3,

1915i and therefore by its terms became a law on the date last
named; hence, under th^ provisions of subsec. 5, above
quoted, no person can lawfully, subsequent to the 3d day of
August, 1915, the practice of optometry in this state
without examination and registration as provided for in the
act. The act, however, ajiparently contemplates that those
already engaged in the practice of optometry on August 3,
1915, shall be permitted to continue in that occupation for a
reasonable period of time within which to comply with its
provisions. Subsec. 2 fixes that period of time as terminating
on the first day of July, 1916, and according to this provision
persons so engaged at the time of the passage and publication
of the act may continue to practice optometry in this state
without examination or without registration to the first day
of July, 1916.

Subsec. 17, which prescribes the penalty, provides, how
ever, first, that one who shall begin to practice optometry
in this state after the passage and publication of the act
without examination and registration shall be guilty of a mis
demeanor, or, second, one who "shall continue in the practice
of optometry after the first day of January, 1916" shall be
guilty of a misdemeanor. |
There is, therefore, an ambiguity as between the pro

visions of subsec. 2 and subsec. 17 with respect to the
date on which the right of one engaged in the practice of
optometry at the time of the passage and publication of the
act to continue therein without examination and registration
shall terminate. The question is whether the date prescribed
in subsec. 2 or that prescribed in subsec. 17 shall govern.

In resolving this ambiguity it would seem that the date
as fixed in subsec. 2 should be given controlling effect.
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It appears to be the special purpose of subsec. 2 to fix this
date, and subsec. 2 is in the nature of a substantive provision
to that effect. On the other hand it is the primary purpose
of subsec. 17 to declare a violation of the act a misdemeanor
and prescribe a penalty. It may be said that while in subsec.
2 the fixing of the date was a matter of primary consideration
in the mind of the legislature, the fixing of the date in subsec.
17 was intended merely by way of reference to the substan
tive provisions of the act. It is not reasonable to suppose
that the legislature, by such reference in the penal clause,
intended to change the precedent substantive provisions of
the act. The inconsistency between the date named in
subsec. 17 and that named in subsec. 2 probably'- arose
through error or oversight in the wording of subsec. 17.
An examination of the enrolled act in the office of the secre

tary of state discloses that this inconsistency is found there.
Moreover, the measure is a police regulation and persons

engaged in the practice of optometry, a lawful occupation,
would be entitled to a reasonable time within which to

comply with the provisions of the law. It would seem that
the legislature so intended and meant to fix the period ending
the first day of July, 1916, as such reasonable time.

Finally, the statute is a penal law and under familiar
rules of construction ambiguities must be resolved in favor of
the persons to be bound thereby and against the state.
Therefore, if there is doubt as to which date is intended, that
construction must be adopted which will give persons en
gaged in the practice of optometry the benefit of the longer
period.
I am therefore of the opinion that this statute should be

construed and enforced as though the date named in subsec.
17 were July 1, 1916, the same as in subsec. 2 of the act.

A.G.—51
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Criminal Law—Divorce—Kidnapping—Mother, having
lemporary lawful custody of child by virtue of divorce
decree, not guilty of kidnapping where she takes such child
out of the state and refuses to surrender it to custody of the
father, who is entitled to permanent custody under divorce
decree.

September 30, 1915.

Hon. E. L. Piiilipp,
Governor.

The requisition papers in Slate of Wisconsin v. Frankie
M. Buckman have been examined by me. In my opinion
these papers do not show a violation of sec. 4387, Stats.
The inference is abundantly warranted that on August

14, 1915, the time the offense is alleged to have been com
mitted, the child in question was in the lawful custody
of the defendant, the child's mother.

The judgment of divorce to the child's parents gave the
custody of the child to the defendant "for the period of
two weeks commencing on the 12th day of August, 1915,
at West Bend, Wisconsin, or at Cedar Lake, Washington
county, Wisconsin, upon her paying the traveling expenses
of said child in going to and returning from her home to
said place." The judgment makes no provision for any
one accompanying the child on this journe^L It could
not be expected that this girl, nine years of age, should
travel alone. It is assumed that her father lives in Eau

Claire county. To go from there to West Bend or Cedar
Lake, via the usual route, takes one through Clark county,
and requires changing cars several times. The judgment
does not require the father to transfer the child or to accom
pany her on the journey. The defendant must do that
to gain the lawful custody of the child. That she did those
things is not negatived and I infer that is what she did.
She had the right to take the child from the custody of
the father, and have such custody, under certain restric
tions, for two weeks; and having so taken the child into
her keeping, and while cariydng her through Clark county,
could any one, even the father, have taken the child from
the defendant's possession and carried the child out of
the state without being guilty of kidnapping? I think
not. The child was in defendant's lawful possession on
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August 14th. No one could take the child from her, as the
judgment stood, without her consent. There is no averment
that the child was wrongfully taken from the father or from
any other person, and while such averment is not essential
to a valid criminal complaint under this section of the
statutes, it is customary, in case of infants, to state from
whose custody the child was taken, because infants of
tender years have no power to consent and are legally
presumed not to have consented, and the consent of the
parent or other person in whose custody the child may be
is necessary to make the taking lawful.
Such averment, however, is essential to a complaint under

sees. 4387a and 4387m as to the taking and detention of
minors under certain ages.
The consent of an infant is no defense to the charge of

kidnapping. A child of tender years is regarded as incap
able of consenting. 24 Cyc. 799.
In State v. Farrar, 41 N. H. 53, 59, the court said:

"And we are disposed to hold that the child was incapable
of consent to the seizure and removal, and that, being taken
from its lawful custody, it must be deemed, to have been
taken without its consent as matter of law. It was so held
in the case of a child ten years of age in State v. Roltins, 8
N. H. 565."

See also Gravett v. State, 74 Ga. 191, and Commonwealth
V, Nickerson, 87 Mass. 518.

All the courts hold that the person who has the lawful
custody of a child cannot kidnap that child. No case
precisely like the one here presented has been found. The
following are the decisions examined which most resemble
the one before you and best illustrate the legal principles
involved: State o. Farrar, 41 N. H. 53; John v. State, 44
Pac. 51, 6 Wyo. 203; State v. Dewey, (la.) 136 N. W. 533,
citing 24 Cyc. 797-801; In re Marceau, 65 N. Y. Supp. 717;
State V. Rhoades, (Wash.) 69 Pac. 389; Biggs v. State, (Wyo.)
77 Pac. 901; People v. Carrier, (Mich.) 9 N. W. 487; Hunt v.
Hunt, (Ga.) 21 S. E. 515; State v. Angel, (Kan.) 21 Pac.
1075; Burns v. Com. (Pa.) 18 Atl. 756; Bishop, Stat. Crimes,
sec. 633.
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In re Marceau, 65 N. Y. Supp. 717, was a proceeding by
habeas corpus to release the prisoner for having kid
napped his child. The court said:

"He obtained a divorce from his wife, and was awarded
*  * * the custody of the child, * * * which he is
charged with kidnapping. It was impossible for the prisoner
to be guilty of kidnapping his own child under such cir
cumstances." (pp. 717-718.)

In the case of Slate v. Dcwey, 136 N. W. 533, a child was
brought by its mother from New Mexico to Iowa, where
she instituted a divorce proceeding against the father, but
no order had been made as to the custody of the child.
The father came and by ruse and falsehood obtained posses
sion of the child and took it away. The court said:

"Where a father is entitled to the possession of his minor
child as against all of the world except its mother, and where
the father and mother are equally entitled to its possession,
he does not commit the crime of kidnapping by taking pos
session of it. Commonweallh v. Myers, 146 Pa. 24, 23 Atl.
164; Hunt u. Hunt, 94 Ga. 257, 21 S. E. 515; People v.
Congdon, 77 Mich, 351, 43 N. W. 986; 24 Cyc. 797." (p. 534.)

In John V. Stale, 44 Pac. 51, 6 Wyo. 203, it appears that
a girl eleven years old resided with her mother in Wyoming
and that her parents had been divorced and the custody
of the daughter awarded to the mother. The child was
subpoenaed as a witness on the part of the state in a criminal
case. Both the father and mother were anxious that the

child be not subjected to examination in this public trial,
and, to avoid her being called, the father, with the consent
of the mother and the child, took Ihe latter into the state
of Colorado. The father was charged with kidnapping.
It was held, notwithstanding the fact that it was unlawful
for the father to take the child out of the state, and by so
doing violating the statute against interfering with the
administration of justice, that he was not guilty of the crime
of kidnapping. One of the two essential elements of the
crime was wanting. The child had been taken with the
consent of the mother in whose custody she was. The
consent of the lawful custodian is substituted in the case

of a child of tender years for that of the child. In fact,
there are three essential elements in this particular form
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of kidnapping: first, the person must be forcibly seized,
confined, inveigled or kidnapped; second, it must be done
without lawful authority; and, third, it must be done without
intent to carry such person out of the state against his will.
Under statutes of this character, it is the actual state

of things and not the existence of a legal relation that is
contemplated when speaking of lawful custody. People.
V. Carrier, (Mich.) 9 N. W. 487; Bishop, Stat. Crimes,
§ 633.

It is plain that the defendant took the child out of the
state without lawful authority, but she did not forcibly
seize, inveigle or kidnap the child or take the child away
without its consent and against its will, in contemplation
of this statute. Her action was a contempt of court, but
contempt of court is not an extraditable offense. The
father is now entitled to the custody of the child, and, if-
denied possession, could maintain habeas corpus proceedings
to obtain it. •

The punishment for kidnapping is very severe, being
imprisonment for not less than one year nor more than
fifteen years. This statute, under familiar rule, is to be
strictly construed, and no case not clearly within its intend-
ment would be held a violation of it. In my opinion the
petition should be denied.
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Public Officers—Education—Member of county committee
of education may resign and thereafter be appointed as super
vising teacher.
Members of old county board of education entitled to pay

for services and expenses incurred prior to abolishment of
board.

October 1, 1915.

Albert W. Grady,
District Attorney^

Port Washington, Wis.
In your communication of the 29th ult. you refer to ch.

531, Laws of 1915, which provides for the appointment of a
committee on public schools. You state that such committee
has been duly appointed in your county and that the mem
bers are now serving. You inquire whether a member of this
committee can resign and be appointed supervising teacher
under subsec. 10, sec. 698, as enacted in said chapter, pro
viding he is duly nominated by the county superintendent to
such position, and whether the fact that he is appointed as
a member of such committee until the county board meets
on November 9, 1915, bars him from accepting such position
at this time if he should resign.
I see no legal objections to the appointment of such ex-

member of the committee to the position of supersusing
teacher. After the resignation of such member from the
committee the chairman must fill the vacancy under sub-
sec. 3, sec. 704, and I find no provision in this law which
makes a member, after having resigned, ineligible to the
position of supervising teacher.

You also inquire whether the county treasurer is obligated
to pay the members of the county board of education for
meetings and services performed previous to the abolishment
of this board.

Sec. 698-1, as enacted in sec. 38, ch. 609, Laws of 1915, is
decisive of this question. It provides as follows:
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"The county clerk in each county in the state is hereby
authorized and directed to draw warrants on the county
treasurer for the payment of all legal expenses and obligations
authorized and incurred under the provisions of sections
702-1 to 702-13, inclusive, as they appear in the printed
statutes of 19.13, and the county treasurer in each of said
counties is directed and authorized to pay such orders from
the fund created under the provisions of subsection 13 of
section 702-10 and section 702-11 as they appear in the
printed statutes of 1913, and each county board of super
visors in the state is hereby empowered and directed at the
annual meeting in November, 1915, to make such levy as
may be necessary to carry out and pay all legal obligations
incurred under the provisions of sections 702—1 to 702—13,
inclusive, as they appear in the printed statutes of 1913, and
to be incurred under sections 698 and 704 of the statutes."

This question iriust therefore be answered in the affirma
tive.

Fish and Game—^Nonresident may take thirty birds out of
state at one time.

October 2, 1915.

Conservation Commission of Wisconsin.
In your recent communication you ask for my opinion as

to the number of partridges a holder of a nonresident hunt
ing license may have in his possession at one time, as cov
ered by sec. 62.16 and subd. (b), subsec. 2, sec. 62.24, to
be found in ch. 594, Laws of 1915.

Sec. 62.16 provides an open season and bag limit for
partridges. The. open season is from September 7th to
October 31st. The bag limit provided is two each day in
Washington and Ozaukee counties and ten each day in any
other county of the state.

Sec. 62.24 provides:

"The holder of a resident or settler's hunting license
may carry with him as baggage or express, or in his personal
possession, not more than the bag limit of such birds for
one day."

The above, it will be noted, is a specific provision relating
to the holder of a resident or settler's hunting license. But
we find it also expressly provided therein that:
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"The holder of a nonresident hunting license may carry
with him as baggage or express, or in his personal possession,
not more than thirty of such birds in emu ijear, and mav
carry or convey the same to points within or without this
state."

The first provision specifically limits the number of birds
that a resident hunter may have in his possession at any one
time. The second provision limits the number of birds that
the holder of a nonresident hunting license may carry or
transport either within or without the slate during any one
year, but does not limit tiic amount that such person may
have in his possession at any one time.

It is my opinion that the legislature intended to limit the
number of birds that the holder of a resident hunting license
might have in his possession at any one time to the bag limit
for one day. But owing to the fact that the open season is
limited, and that, as a matter of common practice, the holder
of a nonresident hunting license docs not make numerous
trips into the state for the purpose of hunting, the legisla
ture intended to deal with the nonresident in a little different
manner, limiting the number of birds that he might take
during the year to thirty, but placing no other limit upon the
number that he might have in his possession at any one time.
It is, therefore, my opinion that the holder of a nonresident
hunting license may carry, transport, or have in his possession
the full number of thirty birds at one time.
My attention has been called to sec. 62.10, which provides:

"No person shall have in his possession or under his con
trol, * * ♦ rjfiy wild animal or carcass or part thereof
during the close season therefor, or in excess of the daily
bag limit therefor for each person at any one time during
the open season, whether lawfully or unlawfully taken within
or without this state."

It will be noted that sec. 62.10 deals with the possession,
sale and transportation of wild animals, while sec. 62.24
deals with the possession and transportation of wild birds.
I do not think the provision of sec. 62.10 has any application
to wild birds.
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Fish and Game—Rabbits lawfully shot in an open county
may be taken into a closed county.

October 2, 1915.

Albert W. Grady,
District Attorney,

Port Washington, Wis.
In your communication of Sept. 29th you state that the

hunting season for rabbits opens about one month later in
your county than it does in one or two of the neighboring
counties. You inquire whether a hunter from your county
can enter a neighboring county, shoot rabbits and then bring
them into your county, or should said hunter be prosecuted
for violation of the game laws?
In an opinion to be found at page 435, Opinions of Attor

ney General for 1912, and especially the postscript to said
opinion, it is held that hunters have the right to take game
through counties that have a closed season, providing that
the game is shot in a county where an open season exists.

I understand that has been the ruling of the game warden
for amumber of years, and the new law, as enacted in ch.
594, Laws of 1915, does not, in my opinion, necessitate a
different ruling on this question.
You are, therefore, advised that the parties in question

cannot be prosecuted, for they have not violated the game
laws by bringing rabbits that have been shot in a neigh
boring county into your county.

Indigent, etc.,—Charitable and Penal Institutions—Depend
ent children may be committed to private incorporated asso
ciations to care for and obtain homes for dependent children.

October 4, 1915.

State Board of Control.

J[ have your communication of Oct. 1st, enclosing a letter
from Hon. J. W. Macauley, county judge of Dunn county,
relative to the practice in that county of committing de
pendent children to the Children's Home Society of Wis
consin and St. Michael's Orphan Home, and you ask to be
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advised whether the county courts of different counties in
this state have authority or power to commit dependent
children to the homes mentioned or to other siiriilar societies.

I assume that these homes and societies referred to are

incorporated associations whose object is to care for and
obtain homes for dependent children.
The juvenile courts have authority, and, under certain

conditions, it is their duty to commit children to these insti
tutions.

Sec. 573-5 provides:

"3. When any child under the age of sixteen years shall
be found to be dependent or neglected within the meaning
of sections 573-1 to 573-10, inclusive, the court may make
an order committing the child to the care, custody and
guardianship of some suitable state or county institution as
provided by law, or to the care, custody and guardianship
of some incorporated association willing to receive it, em
bracing in its objects the purpose of caring for or obtaining
homes for dependent or neglected children."

Sec. 573^> provides:

"All courts and officers authorized by law to commit
or apply for the commitment of dependent or neglected
children to industrial schools, asylums or other institutions
for the care of such children, shall, before making such
commitment, upon application of the parents or guardians
thereof, take into consideration, in selecting the institution
to which the commitment shall be made, the wishes of
such parents or guardians; but if no such application is
made, the child, if of proper age and condition, shall be sent
to the state public school."

I have discovered no other statutory provisions bearing
directly upon the questions you ask, but these seem to be
entirely sufficient to authorize and empower the juvenile
courts to commit delinquent children to institutions of the
character mentioned.

The judges of the courts of record in each county are re
quired, by sec. 573-2, to designate one of their number to
hear all cases arising under the Juvenile Court Act and relat
ing to dependent children. It has been common practice to
designate the county judge for this work, and I take it that
Judge Macauley has been selected to hold the juvenile
court in his county.
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Criminal Law—False Pretenses—^Not criminal to induce
one to render personal services by false representations.

October 4, 1915.

E. E. Brindley,

District Attorney,
Richland Center, Wis.

You submit for my opinion the following statement and
question:

"One S represented himself to be the partner of one L
in a business which consisted in the sale of automobiles.
Relying upon the representations of S that he was in partner
ship with L, one G hired himself out to work for S for a
certain stipulated sum per month. The facts are that S
never was in partnership with L, and G never received any
pay for his work, and is unable to collect the amount due
him for the reason that S has no property. ,
"Is S liable criminally for representing himself to be m

partnership with L when in fact he was not?"

You do not state that the misrepresentation was made
with the intent of defrauding, but I assume that such was
the intention of S when he represented himself to be a partner
of L.

Sec. 4423, Stats. 1913, is the only statutory provision
which can, upon any view, be said to make criminal the
acts of S, and your statement fails to bring him within the
sanction of that section, because the statute punisheis the
obtaining of money, goods, wares, merchandise or other
property. This case is ruled by the decision in State v.
Black, 75 Wis. 490, which was a prosecution for obtaining
board upon the false representation that Black had money on
deposit at a certain place. The court said: (pp. 492-494.)

"The only question, therefore, requiring consideration
here is whether the obtaining of such board and lodging was,
in legal effect, the obtaining of 'money, goods, wares, mer
chandise, or other property,^ within the meaning of the
section. , , , .

«  * If section applies to board ahd lodging,
then, for the same reason, it would apply to almost any
service or use. * * * The word 'property' is, in many
cases, construed to include 'things in action and evidences
of debt'. Subd. 3, 4, sec. 4972, R. S. But the words 'other
property,' in the statute quoted, must, under the familiar
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rule, nosciiur a sociis, be limited to such tangible classes
of property as arc therein previously enumerated, » ♦ *.
"The constiTiclioii of the statute indicated has addi

tional force from the fact that the same section punishes
the obtaining by false pretenses of a signature to a written
instrument, the false making whereof would be punishable
as forgery. * * * We must hold that the words 'or
other property' do not include the mere obtaining of board
and lodging under the circumstances stated."

The law of false representation was given somewhat ex
tended examination in Clawson v. State, 129 Wis. 050; and,
while the strict rule of construction adopted in the Black
Case was condemned, still there is nothing therein which
changes the bearing of the decision in the Black Ca.se upon
the question you submit. The common law test of property,
as that word is used in this section, is whether or no! it is
the subject of larceny. It would seem that the statement you
submit is less within the statute than were the facts in the
Black Case.

Unless there is some statute that has not come to my
attention, I do not see that there is any chance for sustaining
a criminal prosecution in the case you mention.

Fish and Game—Criminal ̂ aw—Unlawful for owners of
fish houses to have in their possession more than the daily
bag limit of ducks even though they may be in different
bundles with hunting licenses attached.

October 4, 1915.

Conservation Commission of Wisconsin.
In your communication of Oct. 4th you state that it is

common practice during the hunting season for the owners of
fish houses on certain rivers to have in their ice-boxes as
many as twenty bundles of ducks (no bundle exceeding the
daily bag limit) and that to each bundle there is attached a
resident hunting license.
You further state that the owner of the house would claim

that the ducks belonged to the person named in the attached
license, but, as a matter of fact, the birds are shot by pot
hunters and are stored to await an opportunity to sell them.



Opinions of the Attorney-General 813

You call my attention.to sec. 62.10, and ask if the birds
so held in storage are subject to seizure, and the person in
control of the storage place guilty of violating the statutes.

It is my opinion that the possession or storage of bundles
of ducks, under the conditions named, is a violation of sec.
62.10. By that section it is provided:

"No person shall have in his possession or under his
control; or have in storage or retention * * * any
wild animal or carcass or part thereof * * * in excess of
the daily bag limit therefor for each person at any one time."

. To this general language there is an exception provided
as to common carriers for the j)urpose of transportation,
and these provisions for transportation make it incumbent
upon the owner of the birds to accompany the same from the
point of shipment to the point of destination. (Sec. 62.24,
subsec. 2 (a).)
The section just cited makes it very clear that it was the

intention of the legislature to prohibit the storage of ducks
under the conditions you have named.

It is further provided:

"No person, other than the holder of a hunting license
duly issued to him and in force and carried by him on his
person, shall have in his possession or under his control
any wild bird for which a close season is prescribed in this
chapter, or any carcass or part thereof." (Sec. 62.24,
subsec. 1.)

I do not find that there is any exception to the subsection
just quoted, except the one in favor of common carriers.

Indigent, Insane, etc.—Charitable and Penal Institutions—
Father of insane son" twenty-six years of age liable for his
maintenance in state institution.

Such liability arises only upon the order of the county
court.

October 5, 1915.

S. J. Bradford,
District Attorney,

Hudson, Wis.
I have your letter of the 23d ult., which reads in part as

follows:
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"I am submitting the following statement of a matter
in relation to an indigent insane person heretofore committed
to an insane hospital from this county.
"This insane man was twenty-six years of age at the time

he was committed and had no property. He was living with
his father on his father's farm before and after his majority.
"The father is of sufficient ability, i.e., owns and possesses

property, to relieve and maintain his son under the provisions
of sec. 1502, stats.
"Can the father be compelled to pay the charges, both

county and state, for the support of said son?"

In your letter you refer to an opinion found in the Report
and Opinions of Attorney General for 1908, p. 144. That
opinion is founded upon a slightly different state of facts.
However, the precise question presented in your letter has
been decided in an opinion in Vol. I, Opinions, Bancroft-
Owen, page 303, and the matter is so thoroughly discussed
that it is unnecessary for me to go over the same ground.
See also Opinions of Attorney General for 1912, p. 466.
No changes have taken place in the law since these opinions
were written.

In answer to your inquiry, the father may be compelled
to pay the charges, both county and state, for the support of
his son. The proceedings should be taken in accordance with
sees. 1502 to 1505, both inclusive. You will note from the
opinion above referred to that the father cannot be held for
the past support and maintenance of his son. He can only be
held liable from the time of the making of the order by the
county judge.

Insurance—State and - County Property—State insurance
cannot be written under State Insurance Law until July 1st
following application.

October 5, 1915.
Hon. M. J. Cleary,

Commissioner of Insurance.
I have your letter of recent date in which you present the

following statement of facts:

• "Joint school district No. 4 of Baldwin and Hammond
and the village of Baldwin adopted a resolution, copy of
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which is enclosed. You will note by the resolution that it
is adopted on July 6, 1915. You will further note that
seven policies of insurance on the school building expire
before July 1, 1916.
"Are we authorized under sec. 1978d to write insurance

upon the school belonging to this district upon the expiration
of the policies as set forth in the resolution?"

From the copy of the resolution it appears that of the eight
policies therein described seven will expire between October
22j 1915, and January 8, 1916, and that the remaining policy
does not expire until June 29, 1918. -

Subsec. 1, sec. 1978d provides, in effect, that no school
district having charge of any public building or property of a
school district located within any incorporated city or village
shall contract for or pay out any money or funds for insur
ance against fire, on and after the 1st day of July, next after
a vote of such board to insure under this section, except as
may be certified by the commissioner of insurance to be
necessary.

Subsec. 2, sec. 1978d provides, in effect, that on or before
June 10th, next after such decision by such board, the clerk
thereof shall report to the commissioner of insurance each
policy of insurance which shall then be in force upon any
property of any kind belonging to the school district, stating
the property covered by such policy, the date of issue and
expiration thereof, the amount and rate of insurance and
premium thereon.
The first sentence of subsec. 3, sec. 1978d, reads, in part,

as follows:

"Beginning on the first day of July, next after such
decision by such board * *, the insurance on all property
of such * * school district shall be provided for, and
adjustment of losses made by the commissioner of insurance,
in the manner provided by sections 19786 and 1978c for the
insurance of property of the state, except that the premium
shall be certified by the commissioner to the clerK of the
*  * * school district."

It appears from said resolution and from your letter that
the resolution was adopted on the 6th day of July, 1915.
It further appears that seven of the eight policies of insur
ance therein described will expire between the 22nd day of
October, 1915, and the 8th day of January, 1916. Subsec. 3,
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above cited, does not permit the insurance on the property of
said school district to be provided for and adjustment of
losses made, by the commissioner of insurance, until be
ginning the Isl day of July, next after the adoption of said
resolution; in other words, not until beginning with the
1st day of July, 1916.

I am unable to read out of said section any authority for
you to write insurance upon the school buildings and prop
erty belonging to the aforesaid school district prior to July
1, 1916; in other words, it is my opinion that you are not
authorized to write insurance upon said school buildings
and property at the expiration of the seven policies of in
surance above mentioned.

Educalion—Induslrial Schools—State aid. How appor
tioned.

October 6, 1915.
Hon. C. p. Gary,

Stale Superintendent of Public Instruction.
In your communication of the 4th inst. you call my atten

tion to recent amendments to sec. 553p-6, relating to state
aid to industrial schools. Under the law as it appears in the
Statutes of 1913 state aid shall not be given to more than
forty-five such schools.
Ch. 313, Laws of 1915, amends this provision by striking

out the limitation as to the number of schools that may re
ceive state aid. As introduced in the legislature this chapter
was Bill No. 172 A. It was introduced on the 10th day of
February. It was under consideration in the assembly on six
dilTerent days during the month of April and on the 28th
day of that month was referred to the committee on finance,
where it remained until the 2nd day of June when it was re
ported back to the assembly with passage recommended. On
the 16th day of June it was received in the senate. It
passed the senate in due course and was sent to the governor
on the 29th day of June. The governor signed the bill on the
30th day of June and it was published July 1, 1915.
In order to secure state aid it is provided by sec. 553p-6

that:
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"The secretary of the local board of industrial education
of each city, town or village in which such school or schools
are maintained, shall, on the first day of July in each year,
report to the state superintendent of education the cost of
maintaining the school, the character of the work done, the
number, names and qualifications of the teachers employed,
and such other information as may be required by the state
superintendent of education."

It is then provided that:

"If such report is satisfactory to the state superintendent
of education and the state board of industrial education, and
they are satisfied that the school or schools have been
maintained in a satisfactory irianner for not less than eight
months during the year ending the thirtieth of the pre
ceding June, the state superintendent of education shall
make a certificate to that effect and file it with the secretary
of state."

The state board of industrial education is composed of
eight different persons presumably scattered throughout the
state of Wisconsin. Necessarily their meetings will be some
what infrequent. Before state aid can be granted to these
schools the reports, which must be filed on or before July
1st, shall be approved by the industrial board of education.
It necessarily follows that state aid cannot be paid until some
time after the first day of July. Taking these facts into con
sideration, and taking into consideration the history of the
passage of the bill through -the legislature and the fact that
legislative action was complete on the bill before the first
day of July, I have little doubt that it was the intention of
the legislature that the law should apply to the distribution
of state aid for industrial schools for the past year.
I am, therefore, of the opinion that in making distribution

of state aid to these schools you should be. guided by the
provisions of ch. 313, Laws of 1915.

By ch. 515 it is provided that:

"Not more than twenty thousand dollars for any one city
of the first class, li'or more than ten thousand dollars for any
other one city, town or village,, shall be appropriated from
the state funds for the purposes" of industrial education.

Under the old law it was provided that no city should se
cure more than $10,000. The effect of the amendment, there-

53
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fore, is to make it possible for the city of Milwaukee to
secure $20,000 instead of $10,000.

It will be noted that this law was not in force until some

six weeks after the first day of July. The legislature would
have been justified in the thought that by that time the state
aidhad already been distributed to these schools. It seems to
me that, under the circumstances, if it had been intended that
cities of the first class should receive the additional aid for

the last year, it would have so specified. It not having so
specified, the presumption is that it did not so intend. I am,
therefore, of the opinion that in making distribution of this
money the provisions of ch. 515 should not be taken into
consideration.

You also ask whether this question is affected by the pro
visions of subd. (6), sec. 172-130 as enacted by sec. 31, ch.
609, Laws of 1915. That subdivision reads as follows:

"No appropriation shall be available for payment of
any indebtedness incurred prior to the time as of which
such appropriation is to take effect or for any other purpose
than that for which it is made unless otherwise specifically
provided by law."

The money paid by the state to aid in maintaining indus
trial schools of education is not "indebtedness" and conse

quently that provision does not apply to this situation. State
aid of this nature is nothing more or less than a gratuity.
No vested rights can be acquired under laws of this kind.
The legislature has undoubted power to require local munici
palities to maintain these schools entirely at their own ex
pense. If it sees fit to extend aid in so doing, such aid is in
the nature of a gratuity and constitutes no contractual rela
tions and nothing in the nature of vested rights is acquired.
For these reasons it is my opinion that the provision to

which you refer has no application to distribution of these
moneys.
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Public Officers—Salaries—Judgments^Siate employe paid
by hour not subject to eh. 360, Laws of 1915.

October 6, 1915.
Hon. John S. Donald,

Secretary of State.
In your communication of the 4th inst. you state:

"I enclose herewith letter received today, together with
certified copy of judgment against an employe of the
university.
"I find upon inquiring at the university that this employe

is paid by the hour and I have informed the attorney filing
the certificate that we could not accept the judgment under
the provisions of ch. 360, Laws of 1915. He has requested
me to submit this to you for your opinion."

It is provided in ch. 360, Laws of 1915, the chapter under
which this judgment is filed with you, that

"This section shall apply only to the salaries and wages of
such officers and employes as receive a fixed sum monthly
or yearly."

It is my opinion that a person who is paid by the hour is
not subject to the provisions of ch. 360. This, however, may
be a disputed question and the law provides no manner in
which the secretary of state may be protected by a judicial
decree if this fact be disputed. He acts, therefore, at his own
peril, whether he pays the money to the judgment creditor
or pays it to the state employe. I apprehend that the rights
of the judgment creditor become fixed when he leaves a
certified copy of the judgment with you in your office,
whether you file the same or not, and you cannot evade
responsibility by refusing to receive the judgment. It does
lay upon you, however, the burden .of determining the re
spective rights of the judgment creditor and the state em
ploye. Unless you can be convinced by evidence upon which
you feel safe in acting, the only way in which you can abso
lutely protect yourself is to refuse to recognize the claims of
either and let one or the other commence an appropriate
court proceeding to have the disputed facts determinedt
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Public Officers—Clerk of Court—Counfij Boards—County
board not prohibited from appropriating money for addi
tional deputies in ofTice of clerk of court during his term.

October 6, 1915.

Otto M. Schlabach,

District Attorney,

La Crosse, Wis.

In your letter of recent date you set forth the following
proceedings of the county board of supervisors of your
county:

"At the regular meeting of the board of supervisors of
the county of La Crosse, held in November, 1913, at which
meeting the salaries of county oflicers were determined, the
salary of the clerk of the circuit court for the term beginning
the first Monday in .January, 1915, and ending the first
Monday in January, 1917, was fixed at SI,200 per year, and
the salary of the county judge was fixed at S2,250 per year.
"The resolution determining salaries contained the follow

ing provision, viz., 'That the above stated salaries and
allowances shall be in lieu of all fees, salaries, allowances or
compensations now received by said ofJicers by virtue of any
statutory provision or resolution of the county board here
tofore enacted.' "

You inquire:

"Whether an appropriation during the term of the clerk
of court, as above defined, for the employment of a deputy
clerk of court, is legal?"

The above quoted proceedings of the county board, as
far as they relate to the salar>^ of the clerk of the circuit
court, seem to be in harmony with the provisions of sec.
747a, Stats. 1913, which section reads in part as follows:

"And the county board of such county, shall, thereafter
at their annual meeting preceding the election of the clerk
of the circuit court fix the amounts of the salaries of the
clerk of the circuit court to be elected and his deputies and
clerks, and the number thereof, for the term; provided, that
the county board may at any meeting during the term of
ofTice of any such clerk of court provide for the employment
of such additional clerks or deputies as may be needed to
properly conduct the work of the clerk's office."

The said proviso, I believe, is a complete answer to your
question. It gives the county board authority at any meet-
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ing during the term of the ofFice of the clerk to provide for
the employment of such clerks or deputy clerks as may be
needed to properly conduct the work of the clerk's ofTice.

This section, however, was wholly repealed by ch. 242,
Laws of 1915, which went into effect June 11,1915, and which
was intended to harmonize the statutes relating to the com
pensation of all county ofTicers and the proceedings by which
countj' boards may change the county ofTicers from a fee to
a salary method of compensation. Until said county board
shall fix the salaries in accordance with said ch. 242, the

salary will remain as otherwise established by law. (See
sec. 2, ch. 242, Laws of 1915.)

It is, therefore, my opinion that the appropriation so made
by your county board during the term of office of the clerk
of the court, for the employment of a deputy clerk of said
court, is legal.

Public Officers—Salaries—Judgments—Salaries of deputy
oil inspectors not subject to provisions of ch. 360, Laws of
1915.

October 6, 1915.

Hon. W. F. Willis, Chief Dcputij,
Supervisor uf Inspectors of Illuminating Oils.

I have your communication of the Cth inst. in which you
call attention to subd. (b), subsec. 6, sec. 170, providing com
pensation for deputy inspectors of illuminating oils. That
subdivision provides that such deputy inspectors shall be
paid by the barrel, the amount received per barrel being
graded by the number of barrels inspected during the
month, but providing that "in no case shall the deputy in
spector receive more than one hundred dollars in any month
under this subdivision as such salary."
You state that in some of your inspection districts the

number of barrels inspected per month is sufficient to entitle
the deputy in that district to a salary- of one hundi-ed dollars
per month. These districts have paid a salary of one hundr-cd
dollars a month for the last six years. You ask my opinion as
to whether or not the deputies in these districts would come
under the provisions of ch. 360, Laws of 1915.
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Ch. 360, Laws of 1915, provides a scheme whereby the
salaries of certain state oITicers and employes may be
subjected to the payment of judgments recovered against
them. The law applies, however, "only to the salaries and
wages of such officers and employes as receive a fixed sum
monthly or yearly." It is my opinion that the fact that
certain deputy oil inspectors have inspected a sufficient
amount of oil every month during the past six years to entitle
them to the limit of the salary provided by subd. (b), subsec.
6, sec. 170, does not bring them within the contemplation of
said ch. 360. Their salaries are not fixed. They have
simply been uniform during those years because the amount
of oil inspected has entitled them to the maximum allowable
under the law. Their salaries are, nevertheless, in the nature
of fees and the amount to which each of them is entitled is

bound to fluctuate according to the amount of oil inspected.
I am therefore of the opinion that they do not come under
the provisions of ch. 360.

While it is my opinion that the court would so rule on a
case presented to it, I do not want it understood by what I
have above stated that should this question be presented
to the secretary of state I would advise him to pay the
salary of the deputy inspector. This is a matter upon
which the secretary of state must act at his peril. There
is no way provided in the law by which he may be protected
by judicial determination, and where questions of this kind
arise I shall reserve the right to advise him to withhold
payment on any claim where either the facts or the law may
be in dispute, until he can act under the authority of judicial
direction.

Criminal Law—Public Utilities—No criminal liability
under statute for cutting telephone wire unless it is a public
utility. It may constitute malicious mischief.

October 7, 1915.
E. E. Brindt.ev,

District Attorney,
Richland Center, Wis.

In your letter of the 1st inst. you say:
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"Some fourteen years ago B and D constructed jointly
a private telephone line to connect up with the main tele
phone line which runs along the main traveled highway into
the city of Richland Center. B lived the farther from the
main highway and the private line followed the public high
way across D's premises, and then ran toB's house across 5's
premises. In the meantime D died, and D's widow took
homestead and dower rights in D's premises, and is also
general guardian for D's two minor children. The original
telephone poles rotted off, and B and D's widow rebuilt the
line, D's widow paying B for her share of the labor, and also
paying for part of the new poles. Whether D's widow paid
for all the poles and the labor of constructing the new line
up to D's house is in dispute. It is conceded that she paid
for the labor, and at least part of the poles for the line from
the main highway up to D's house.
"Then trouble and litigation arose between D's widow and

D, and D's widow served the following notice on B.

" 'Richland Center, Wisconsin,
" 'Nov. 27, 1914.

"'Mr. John B.,
" 'Richland Center, Wis.

" 'You are hereby notified to remove your telephone
connection from my line and not to have any attachments on
my poles from this date. ^ ^ ,

" '(Signed) Mrs. 0. E. D.'

"Nothing further was done for some time, and in the
month of September, 1915, D's widow cut the telephone wire
connecting D's house with D's residence. It is conceded that
the cutting was done on the premises occupied by D's widow,
not in the public highway, but over the garden used by D's
widow. D's widow claims to have actual ownership of the
wire cut by her, and that she owns the posts between which
the wire was strung. This is denied oy D, who claims to
own the wire that was cut and also the posts from which it
was suspended.
"The question is, was the cutting under such circumstances

an unlawful cutting of a telephone wire such as is punishable
in a criminal action under sec. 4559, Stats.?
"I also refer you to sees. 4216a and 4470/i."

I understand from this statement that B and D con
structed the line for their own use, as between the main
telephone line and their respective houses, and that they
continued to maintain such line. That is, that the telephone
company never assumed any acts of ownership over this por-"
tion of the line, but allowed these two persons to connect their
private line with its public line; that, as to these two, the
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telephone company merely agreed to accept and deliver
messages at the junction of the two lines, not assuming any
responsibility for the transmission of such messages over the
private line. I also assume that no permission was ever
granted for the construction of this private line under the
provisions of sec. 1329a, Stats. In fact, in my opinion, no
such permission could be validly granted for a purely private
line. I believe such permission can be granted only for
lines serving the public.
In Texas it has been expressly held that statutory

authority to erect and maintain telephone lines along public
highways applies only to corporations created for the purpose
of constructing and maintaining such lines, and not to lines
erected and maintained for private purposes. Roaring
Springs Toionsite Co. v. Paducah Tel Co., (Tex.) 164 S. W. 50;
Acme Cement Plaster Co. v. American Cement Plaster Co.,
(Tex.) 167 S. W. 183.
And in Kentucky it is held that no corporation or person

has authority to construct a telephone line along a public
highway without obtaining such consent. East Tenn. Tel.
Co. V. Citij of Russellville, 51 S. W. 308, 106 Ky. 667, 21
Ky. L. Rep. 305.
Such permission must be express, and can only be shown

by formal municipal action. Town of Pelham v. Pelham
Tel Co., 62 S. E. 186, 131 Ga. 325.
That portion of sec. 4559, Stats., to which I presume

you have reference, reads:

"And any person who shall unlawfully break down,
interrupt or remove any telegraph, telephone, electric
railway, electric light or electric power line or wire or
destroy, disturb, interfere with or injure the wires, poles
or other property of any telegraph, telephone, electric rail
way, electric light or electric power company in this state
shall be punished," etc.

In my opinion this section is intended to protect public
utility lines, and not mere private lines. Thus, in Arkansas,
the court held that, where a statute conferred on telephone
companies the power of eminent domain, and also provided
a method of procedure for the landowner by which he could
have his damages ascertained and assessed in case a line
was constructed without first obtaining an easement, the
landowner is not justified in removing a line built without
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condemnation proceedings, after repeated demands by him
for its removal; that under such circumstances the land
owner would be guilty of an offense like the one defined in
the statute quoted. And the reason for so holding is "that
public utilities must not be destroyed when a person has
stood by and seen them constructed." St. Louis, I. M. 6c
S. Ry. Co. V. Batesville 6c W. Tel. Co., 97 S. W. 660, 661, 80
Ark. 499, 503.
There are similar statutes in many states, and most of

them seem to refer to the lines of incorporated companies.
It will be noted that our statute refers to the line or wire

of any telegraph, etc., company. There is good reason, too,
for making such distinction. The public is directly inter
ested in the maintenance of public telephone lines, as a means
of transmission of intelligence—as an instrument of the
public. Anything that impairs the usefulness of such a line
affects the public interests. On the contrary, damage to a
private line affects only private rights and interests. It
is no more serious than would be any other tort affecting
property rights. The person injured has his remedy by civil
action, but it does not seem to m'e that it was intended to
make such an injury a criminal offense by this statute.

Cases under similar statutes have arisen in other states,
but so far as I have discovered in every such case it was
the line of a public telephone company—a public utility—
that was injured.

If, however, this line is in fact a part of a public tele
phone line, legally constructed, then it would seem as if
D's widow would be guilty. D seems to have consented
to the construction of the line, as required by sec. 4470/j,
Stats. The notice given to remove the wires did not comply
with the provisions of that section in that it did not contain
a description of the laiid upon which the poles were erected
and over which the wires were strung or attached.
And if such notice had been in compliance with the

statute, the remedy for failure to observe it rests with the
courts. The guilty party is punishable for such failure under
the terms of that section, in addition to which the landowner
has her remedy by civil action.

It would seem quite possible, too, that there may have
been some consideration passed to D for the easement,
such as an agreement to assist in maintaining that portion of
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the line leading to D's house, or something similar, in which
case the easement would be continuous, unlimited as to
time, and binding upon D's widow. Barber v. Hudson
Riocr Tel. Co., 93 N. Y. S. 993, 105 N. Y. App. Div. 154.
And whether it was or not, she had no authority to thus

interfere with a public utility.
Under a prosecution for willfully cutting a telephone

wire, the defendant being an employe of a railroad company
and acting under its instructions, the court, inter alia, said:

"The telephone line as constructed created no obstruction
to the railroad company in the operation of its road, and if
it should be conceded that the owner of the telephone
line violated the property rights of the railroad company,
in erecting the telephone line without first having obtained
consent, or having taken condemnation proceedings, this
would not authorize the defendant, under the instructions of
the railroad company, to take the law into his own hands, in
plain violation of the statute. The statute is clear and un
ambiguous in its language, and makes it an offense for any
one to willfully cut a telephone line. It makes no exception,
and certainly the facts in the case before us do not create
one, but leave the defendant undoubtedly within its pro
visions. Nor is it material whether the cutting was done
with an evil motive or purpose, it is enough if it was done
willfully." McGowan v. State, 40 So. 142, 143, 146 Ala. 679.

In Nebraska an employe of a railroad company, acting
under instructions from his superiors, cut telephone wires
that crossed the railroad right of way at its intersection of
a public highway. The telephone company had the right,
under a statute, 1o so use the public highway. The railroad
company claimed that its permission was necessary to the
erection of the wires over its right of way. Defendant was
convicted under a statute providing punishment for "any
person or persons who shall break, injure, destroy, or other
wise interfere with the poles, wires, or fixtures of any tele
graph or telephone company in this state." In affirming the
conviction the supreme court of thai state, inter alia, said:

"When defendant cut the wires in the public highway,
they were not obstructing trains or endangering railroad
employes. If the rights or property of the railroad" company
were invaded by the telephone company, as suggested by
defendant, the courts were open for the purpose of granting
adequate relief. Under the facts disclosed by the record,
the protection of those rights did not justify a resort to
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violence or require the destruction of property which was at
the time on a public highway and being used in the public
service, and the jury were justified in so finding." (Italics
ours.) Alt V. State, 88 Neb. 259, 265, 129 N. W. 432, 435.

"A telephone wire stretched over the property of another
without authority, but causing no obstruction, is not a
nuisance which may be summarily abated by cutting the
wire; but the remedy of the landowner is an action of eject
ment against the company for stringing lines over another's
land without permission, although the soil is not interfered
with." McMillan, Telephone Law, § 88.

"A landowner whose property abuts the highway on
which there is erected telegraph poles bearing arms or cross-
pieces which project beyond the limits of the highway and
over his land, carrying wires, may not willfully cut down or
destroy such poles. His redress is in the courts." State v.
McCallister, 7 Penn. (Del.) 301, 308, 76 Atl. 226, 229-230.

In some states the statute punishes for willful and inten
tional injury. Where such terms are used, under facts like
those involved here it is very doubtful if a conviction could
be had. Under such a statute, one who believes he has the
right to remove a wire from his land, and does so, is not guilty
even though in fact he had no such right.

"The use of the term 'willful,' and in this case almost
its synonym, 'intentional,' in a criminal or penal statute
'implies knowledge and a preference to do wrong.' They
mean in such statutes, 'not merely voluntarily, but with
a bad purpose.' 'An evil intent without justifiable excuse.'
'Doing or omitting to do a thing knowingly and willfully im
plies not only a knowledge of the thing, but a determination
with a bad intent to do it or omit to do it.' " St. Louis,
I. M. & S. Ry. Co. V. Batesville & W. Tel. Co., 97 S. W. 660,
662, 80 Ark. 499., 504.

It is by no means clear, from your letter, just what the
facts are as to the rights of the respective parties. It would
seem that probably justice could be better subserved by first
allowing those rights to be determined in a civil action. If it
then appears that any criminal offense has been committed,
prosecution can follow.

It may develop that the wire cut was the property of B,
and that, because not forming a part of the line of a public
utility, the statute above referred to has not been violated.
In such case, if the other necessary elements are present, a
prosecution for malicious mischief, under the common law,
might possibly lie.
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Thus Cyc. says:

"A willful and deliberate interference with or injury
to the poles, wires, or other equipment of a telegraph or
telephone company has been held to be indictable as mali
cious mischief under the common law; * 37 Cyc.
1650.

In Arkansas an indictment for "unlawfully, willfully,
maliciously, and mischievously cutting, tearing down, in
juring, and breaking" a telephone wire was held to charge an
offense, //i/er the court said:

"Without further discussion, it is sufficient to say that,
according to the weight of authority and the better and
prevailing opinion, the offense of malicious mischief exists
under the common law of this country." Siate v. Walts,
3 Am. St. R. 216, 217, 48 Ark. 56, 59, 2 S. W. 342.

And in Delaware there was a similar ruling, the court,
inler alia, saying:

"Malicious mischief" is " 'any malicious or mischievous
injury, either to the rights of another, or to those of the
public in general.' It may be defined in general terms as
including all malicious physical injuries to the rights of
another, which impair utility or materiallv diminish value."
2o Cyc. 1672; State v. Watts, 48 Ark. 56, 2 S. W. 342, 3 Am.
St. Rep. 216.

"A'Ulice is a necessary ingredient of the offense * *
and it must appear from the evidence, either express or
implied, in order to sustain the indictment. This court has
never confined malice, necessary to support the offense
charged, specifically to the owner of the property destroyed
or injured." State v. McCallister, 7 Pcnn. (Del.) 301, 306,
76 All. 226, 229.

1 do not find that our court has had occasion to pass upon
the offense of malicious mischief under the common law.
The decisions in other states arc by no means uniform.
Bishop says:

"Malicious mischief at the common law is 'the willful
destruction of some article of personal property, from actual
ill-will or resentment towards its owner.'" 2 Bishop on
Criminal Law, (7th ed.) § 983.

From what you write it seems at least doubtful if there was,
here, the essential ingredient of malice. The cutting seems
to have been done under an honest, even if mistaken, claim
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of right. But I am assuming that a civil action may possibly
develop a showing of malice.
So, too, Bishop says:

"In this country, the decisions concerning even the
indictability of malicious mischief are not uniform; * *.
The New York court has maintained, that all kinds of
property, real and personal, may be the subject of this
offense. On the other hand, the doctrine of Maine is, that
an indictment at the common law will not lie for cutting
and girdling fruit-trees; and in North Carolina, that it
cannot be supported for 'unlawfully, wickedly, and mali
ciously' cutting and destroying a quantity of standing
Indian cprn. So the New Jersey court has refused to" up
hold a prosecution for taking up and removing a corner-stone
in the boundary line between two estates, with intent to
injure the owner of one of them. But an indictment is
held to lie for maliciously, wickedly, and willfully killing
a cow, the property of another; also, a dog; also, a horse;
also, for poisoning cattle; also, charging that the defendant
'unlawfully, wickedly, maliciously, and mischievously did
set fire to, burn, and consume one hundred barrels of tar,'
etc." 2 Bishop on Criminal Law, (7th ed.) § 985.

The common law, so far as applicable to our condition,
and except as modified by statute, is in force in this state.
Coburn v. Harvey, 18 Wis. 156.'
You have referred to sec. 4216a, Stats., which provides:

"No presumption of the right to maintain any wire or
cable used for telegraph, telephone, electric light or any
other electrical use or purpose whatever shall arise from the
lapse of time during which the same has been or shall be
attached to or extended over any building or land; nor shall
any prescriptive right to maintain the same result from the
continued maintenance thereof."

From what you state it would seem that B's claim of right
to maintain this wire is based upon an alleged license, or
easement, granted by D. I do .not understand that he claims
any rights by reason of the lapse of time. Of course under
this section no rights can be gained by such lapse of time.

It seems quite possible from what you say that there may
be a joint ownership of the wire where it was cut. Of course
it is fundamental that one joint tenant is not liable in an
action for tort for taking exclusive possession of the property;
neither is he liable in a criminal action for so doing. The
remedy there, as I understand it, would be by an equitable
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action in the nature of an action for partition or accounting.
I regret that I cannot make this opinion more definite,

but with the facts in so much uncertainty it has seemed im
possible to do so.

Criminal Law—Intoxicating Liquors—"Drunkenness" not
punishable under statute in cities where the offense is covered
by ordinance.

Octobej 7, 1915.
Mark Catlin,

District Attorney,
Appleton, Wis.

In your communication of the 4th inst. you ask whether
the provisions of see. 1561, Stats., relating to penalty for
drunkenness, is applicable in a city which has an ordinance
covering the same offense.
The section itself specifically states that it shall not "be

applicable to any city or village which has pursuant to its
charter enacted an ordinance for the punishment of such
offense."

The,answer to your question necessarily is in the negative.

Workmen's Compensation—Parent and Child—Pareni has
no common law action for damages resulting from injury to
child who is subject to Workmen's Compensation Act.

October 7, 1915.
Hon. G. p. Hambrecht,

Industrial Commission of Wisconsin.
In your letter of the 4tli you say that the commission is in

receipt of a letter from the Employers Mutual Liability
Insurance Co. of Wausau, Wisconsin, in which they refer
to the statement of the decision in the case of King v. Visco-
loid Co., found on page 264 of the U. S. Department of Labor
Bulletin on decisions of courts affecting labor, for 1914. This
statement is to the effect that the fact that a minor has re-
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covered compensation under the Workmen's Compensation
Act does not prevent nor bar an action by the parent at
common law for a loss of services of the minor by reason of
the same accident. The Employers Mutual Liability In
surance Co. asks you to give it an opinion as to whether a
parent can sue the employer in this state for the loss of serv
ices of a minor child, and if so what steps can be taken to
protect it against such a suit. You ask me to give you my
opinion upon this matter.
The case of King v. Viscoloid Company was decided by the

supreme judicial court of Massachusetts and is found re
ported in 106 N. E. at page 988. It holds as is indicated in
the bulletin to which reference is made above. Among other
things the court said:

"It was undoubtedly the intention of the legislature by
that statute to take away from employes who should
become subject to its provisions all other remedies that
they had against their employers for injuries happening in
the course of their employinent and arising therefrom, and
to substitute for such remedies the wider right of compensa
tion given by the act. But we find in the act nothing which
goes further than this for the protection of the employer.
At common law, when this boy was injured, he gained a
right of action for himself; and the present plaintiff, his
mother, gained another and different right of action for
the damage caused to her. The former action, that of the
boy himself, has been taken away and a different remedy has
been substituted therefor; but this does not of itself affect
the second right of action, that of the boy's parent. That
the boy received full compensation for the injury to him
self does not affect her right to recover for her own loss.
Wilton V. Middlesex R. R., 125 Mass. 130.
"The parent's right of action was not in any just sense

consequential upon that of the. son. It was independent
of his right, and was based upon her personal loss. His
action was for the pain and suffering caused by the injury
and for the loss of wages or diminution of earning capacity
caused thereby and coming after he should have attained
full age. Her action was for the expense to which she had
been put by reason of his injury and for the loss of his
services or wages during his minority. It is true that the
right of action in each case rested upon the same foundation
—^that is, the fact that he had been injured by the negligence
of the defendant. Under the provisions of the act (St.
1911, c. 751, pt. 1, § 5), he had waived his right of action;
but he had not waived, by his own mere act he could not
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waive, his parent's independent right. His waiver was by
operation of law a discharge of his own right; but no discharge
of his right could discharge or take away the right which had
become vested in her just as the election of an employe
under part 3, § 15, of the act to hold a third party instead
of the insurer to compensate him for an injury does not
take away his widow's right to hold the insurer for the
employe's subsequent death caused by the same injury.
Cripps' Case, 216 Mass. 586, 101 N. E. 565.
"The express provision in the act that his right of action

is waived or discharged by his failure to give a notice that
he claimed his common-law rights is, by recognized canons
of statutory construction, an indication that it was not
intended to take away the right of any one but himself.
The legislature have stated tiie consequence that is to follow
the failure to give the statutory notice; how can the court
say that further consequences shall follow, by taking away
the right of a third person not mentioned in the act?
Dubuque v. Dubuque, 7 Iowa, 262; Page v. Bartleti, 101 Ala.
193, 13 South. 768; Perkins v. Thornburgh, 10 Gal. 189;
Oxford Iron Co. v. Slafler, 18 Fed. Gas. No. 10, 637.
" * * *

"It is probably true that the legislature in passing this
act did not have in mind such a case as here is presented.
It did occur to the legislature of Rhode Island, and is pro
vided for in the statute of that state. R. I. St. 1911-12,
c. 831, art. 1, § 6. Whether our legislature, if it had dealt
with the question, would have made the same provision as
was made in Rhode Island, or would have adopted some
other course, is mere matter of conjecture.
"In our statute there is no direct enactment taking

away the parent's right of action, and we find nothing which
takes it away by necessary implication. The legislature
simply have not covered the case, as in Parsons v. Merrill,
5 Mete. 356." (pp. 988-989.)

The statute of Massachusetts under which this decision was

rendered is entirely different than our statute. It does not
contain any provision expressly authorizing the minor to
contract to the same extent as may an adult, as is done by
sec. 2394-7, Wis. Stats. Under this latter provision a minor
may elect to come under the provisions of the act the same
as may an adult. Under the Massachusetts act the effect
of electing to come under the act is merely that such em
ploye "shall be held to have waived his right of action at
common law to recover damages for personal injuries."
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Under sec. 2394-3, Stats., in this state, if both employer
and employe are subject to the provisions of the act, and the
other conditions of compensation exist, "the recovery of such
compensation pursuant to the provisions of sections 2394-3
to 2394-31, inclusive, and acts amendatory thereof, shall be
the exclusive remedy against the employer fon such injury
or death."

In other words, in this state the employe not only waives
his own right to compensation, but, by electing to come
within the act, the law itself comes into operation as to
any injuries received by him in the course of his employ
ment and the remedy provided by the act is the exclusive
remedy.
I have been unable to find any cases in which this question

has come up under statutes similar to ours, but I am of the
opinion that in this state, where the minor has received com
pensation for the injury under the Workmen's Compensation
Act, the parent has no right of action at common law for
the loss of services of such minor caused by the same injury.

Public Officers — County Superintendent — Education —
County superintendent cannot be reimbursed for use of own
automobile. He cannot be compelled to use it. Entitled to
his expenses for attending certain meetings.

October 7, 1915.
James Kirwan,

District Attorney,
Chilton, Wis.

.  In your letter of the 1st you ask whether a county
superintendent of schools, who has an automobile of his own
and uses it in visiting schools and in performing his other
duties, may legally charge the county a reasonable day charge
for the use of such automobile.

Under sees. 461d and 704, Stats., the county superin
tendent is entitled to be reimbursed for the amount he has

actually expended in traveling expenses in performing the
duties of his office. It is very clear that any charge which he
might make for the use of his auto would not be an amount
actually expended by him, and for that reason the same is not

A.G.—53
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a valid charge. McCumber v. Waukesha County, 91 Wis. 442.
You also ask if, having an auto, he is not compelled to use

it in his work, and, if he sells it and hires livery rigs for his
traveling, whether or not such livery hire would be actual
and necessary expenses.
I know of no provision of the statute under which the

county superintendent can be compelled to use his own con
veyance in going from one part of the county to another in
the performance of his duties. Much less is there any pro
vision of the statutes which would prevent his selling his auto
and obtaining other means of conveyance. He is no more
obliged to use his auto for his conveyance than he is obliged
to carry with him when he goes a lunch of rye bread and
bologna sausage put up by his wife so as to avoid the expense
of hotel bills.

You also ask if such superintendent is legally entitled to
railroad fare and hotel bills in attending teachers' state
meetings and such gatherings in different divisions of the
state.

I have not found any provision of the statute which re
quires the county superintendent to attend teachers' meet
ings. There are some meetings that he is required to attend
as a part of his official duties. For instance, under sec. 461fl
he should attend the convention of county superintendents of
schools called by the state superintendent and for so doing
he is entitled to his actual and necessary expenses. There
may be some other meetings that he is required to attend as
a part of the performance of his duties, and, if there be such,
for attending those he would be entitled to his expenses. He
is not, however, entitled to such expenses for attending meet
ings of the state teachers' association, or any other meetings
which he is not by law required to attend.

Indigent, Insane, etc.—Charitable and Penal Instilidions—
Board of control cannot set aside decree of county court de
claring person insane.

October 8, 1915.

State Board of Control.

I have your letter of the 22d ult. in which you quote sec.
585c, Stats. 1913, and in connection therewith you make the
following statement and request for an opinion:
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"We find thai in a number of cases persons who have
been inmates of county poorhoiises have been examined
as to their mental condition, have been found to be insane
and committed to an asylum for the insane. In some
of these cases it is our opinion that the patients should
not have been committed to the county asylums because
they could be cared for in the poorhouses. Many of them
arc cases of senile dementia or mental decay resulting from
old age.
"Sec. oSbc does not provide thai this board shall approve

or disapprove such commitments, but we assume that,
since the statute provides that copies of the commitment
papers be sent to this board, it is clothed with some powers
with reference to the approval or disapproval of these
commitments; or that we arc clothed with some power in
reference to allowing the slate aid which is allowed towards
the maintenance of patients in county asylums. We know
that we have the power to transfer such persons to a hospital
for the insane in cases where it is believed bv the board that
the patient may be benefited by treatment at a hospital for
the insane, but we do not know whether we have the power
to withhold the slate aid of $1.75 per week that the law
provides shall be paid to county asylums by the state for
the maintenance of inmates.
"Since it is our belief that many of these cases should

not be committed to county asylums and the state burdened
with their maintenance, we would like to have your opinion
as to whether we have the power to disapprove of such
commitments and thereby prevent the counties maintaining
such patients from receiving the slate aid."

The judges of county courts have authority to conduct a
judicial inquiry as to the mental condition of persons alleged
to be insane, and in them is vested the authority to order the
commitment of any person found by said judge, or by a jury,
to be insane

"to the state hospital for the insane in the district of
which the county in which the proceedings were had is a
part; provided, if such person is a resident of such county and
there is therein a county asylum for the chronic insane, and
the judge is satisfied by the examination and proofs that the
insanity of such person has become chronic, he may commit
such person to such asylum; but in such case no payment will
be made by the state toward the maintenance of such person
until the expiration of twenty days after the state board of
control shall have received copies of the commitment papers,
together with a certificate of the judge stating the reasons for
sending such person to the county asylum in the first instance
instead of to the hospital." (Sec. 5'85c.)
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The judges of county courts appear to have sole and
original jurisdiction in proceedings relating to the adjudica
tion of persons alleged to be insane, and I am unable to find
any provision of law under which the state board of control
can set aside or modify or even take an appeal from the judg
ment of said court.

In cases where a commitment of a chronic insane person
has been made to a county asylum, the plans and specifica
tions of which asylum have been approved by the board of
control, and in which asylum a county cares for its own
chronic insane under such rules as are prescribed by the said
board of control, such county is by sec. 604f/ entitled to re
ceive from the state, for each person so cared for, the sum of
S1.75 per week, subject, however, to the conditions provided
for in sec. 604e, which sections reads as follows:

"On the first day of each October the trustees of any
county asylum which has been so completed and certified
shall certify to the secretary of state the names of all insane
persons necessarily cared for and supported by the county
in which the asylum is situated, the date when such persons
were committed thereto and the number of weeks each of
them was cared for during the preceding year, which
certificate shall be verified by the afiidavits of such trustees
and delivered by said secretary to the slate board of control;
and if such board of control shall approve the same and
cause its approval to be indorsed thereon by the president
and secretary thereof, the secretary of slate shall credit the
amount so certified to be due such county on the state tax
next due therefrom. No county shall be entitled to such
credit or any compensation whatever from the state for the
care of any person who has not been duly adjudged to be
insane and propci'ly committed as such, nor for the care of
anv insane person whose support is not properly a public
charge. The provisions of sections 1500 and 1505, both
inclusive, are hereby made applicable to the support of
insane persons, including the support of an insane wife by
her husband."

The board of control can only perform its full duty as re
quired by the above section when the board has received
copies of the commitment papers, together with the certifi
cate of the judge staling the reasons for sending such person
so committed to the county asylum in the first instance in
stead of to a hospital as required by sec. 585c, the section
cited in your letter.
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As prescribed by sec. 604e, supra, the board of control is
required to approve of the claim and certificate of the trustees
of any county asylum before the secretary of state shall credit
the amount so certified to be due such county, on the state
tax next due therefrom. In approving such claim the said
board must find and determine that the county asylum of the
county making such claim was cpnstructed and completed
according to plans and specifications approved by the board,
that the insane are cared for therein according to the rules
and regulations prescribed by said board, that the county
judge has properly filed with the board the commitment papers
and certificate required by sees. 585c and 585e, that the
person for the care of whom the charge is made or credit is
claimed has been duly adjudged insane and comrhitted as
such, and that such person is properly a public charge.

"No county shall be entitled to such credit or any com
pensation whatever from the state for the care of any person
who has not been duly adjudged to be insane and properly
committed as such."

The above is a quotation from sec. 604e. Does this sen
tence confer upon the board power and authority to review
the findings and judgment of the court as to the insanity of
the person committed to a county asylum for the purpose
of determining whether the state is liable for the care of such
person to the amount specified in sec. 604d? I think not.
In my opinion, the board has only authority to determine
that sucb chronic insane person has been duly adjudged in
sane and has been properly committed as may be disclosed
from an examination of the copies of the commitment papers
and certificate which it is the duty of the county judge to
file with your board, as prescribed by sees. 585c and 585e!.
Except the report of the physicians required "by sec. 585,
subsec. 9,1 find no provision of law by which the evidence, or
copy of the evidence taken before the judge or the jury, is
to be transmitted to your said board. This indicates to me
that it was the intention of the legislature that your board
should not have authority to review the findings and
judgment of the county court.

It is true that under sec. 599:

"The state board of control may transfer patients from
one ̂ spital or asylum to another if in their judgment it is
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for the best interest of the patient to be so transferred; and
may, whenever in Iheir opinion it would be for the benefit of
patients in either of the stale hospitals to remove therefrom
any of the chronic insane not chargeable to any county, it
may designate the patients to be removed and cause their
removal to some county horspital or asylum."

I have searched the statutes for some provision by which
you could correct the practice of which you complain in your
letter, but am unable to find any authority therein by which
your board may claim the power to disapprove of commit
ments made according to law and the findings and judgment
of the county court. It appears to me that it will be necessai-y
to apply to the next legislature for a proper remedy.

Automobiles—Municipal Corporations—Ordinances—Mu
nicipal corporations may enact ordinances prescribing regula
tions for automobiles in strict conformity with the statutes,
but not otherwise.

In such cases prosecution may be under ordinance or
statute or both.

October 9, 1915.

Gad Jones,

District Attorney,
Wautoma, Wis.

In your communication of the 6th inst. you state that some
of the villages in your county have ordinances regulating the
operation and driving of automobiles within their limits.
You state that these ordinances are written in language simi
lar to the statutes on the same subject and do not in any
way conflict with the state law. You ask whether in villages
that have such ordinances prosecutions should be carried on
under the state law or whether they may legally be carried
on under the village ordinances.

Sec. 1636-55, as amended by ch. 511, Laws of 1915, pro
vides that the provisions of law relating to the regulation and
operation of automobiles shall be uniform in operation
throughout the state, etc., and further provides that no
city, village, county, town, park board or other local au
thorities shall be prohibited from passing any ordinance,
resolution, rule or regulation in strict conformity with the
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provisions of sees. 1636-47 to 1636-57, incl., imposing the
same penalty for a violation of any of the provisions of said
section, whiere such violation occurs within such city, county,
town or village.
The purpose of this section is to make the rulings and regu

lations relating to the operation of automobiles uniform
throughout the state so that a person traveling from one
part of the state to another has knowledge of the regulations
with which he must comply.
It was further recognized that in cities and villages these

regulations must be enforced by municipal authorities and
that more diligence would be exercised in their enforcement
if prosecutions could be had under municipal ordinances and
the fines turned into the municipal treasuries. It was thus
specifically provided that municipalities might pass ordi
nances embodying exactly the same regulations and penal
ties as those prescribed by statute, and none other.

It is familiar law that the same act may constitute an
offense both against a statute and a municipal ordinance and
a person may be prosecuted both under the municipal ordi
nance and under the statute.

In reply to your question as to whether prosecutions under
such circumstances should be carried on under the state law
or the municipal ordinances, will say that it is wholly imma
terial. They may be prosecuted under either or both. Prose
cution under the village ordinance will not bar a prosecution
under the statute, nor will a prosecution under the statute
bar.a prosecution under the village ordinance. The question,
therefore, rests wholly in the discretion of the local officers.

Criminal Law—Perjury—False Swearing—Requisitions—
Neither the crime of perjury nor false swearing can be pre
mised on an affidavit presented to the governor to influence
his action on a pending application for requisition.

October 9, 1915.

Hon. E. L. Philipp,
Governor.

I have examined, and return herewith, the application of
L. Olson Ellis, district attorney of Jackson county, for a
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requisition upon the governor of the state of Montana for
the apprehension and return to this state of one John Jacob-
son, who stands charged in justice court for Jackson county
with the oiTense of perjury or false swearing.
The alleged false swearing or perjury consisted in certain

statements made by John Jacobson in an affidavit sworn to
by him before a notary public for Jackson county, intended
to be used in opposing the application of the district attorney
for Jackson county for a requisition for the apprehension and
return to this state of one Otto Jacobson, charged with
assault with intent to commit rape, alleged to have been com
mitted upon the person of one Eunice Jacobson, a daughter of
the said John Jacobson. The statements alleged to be false
and contained in said affidavit do not pertain to the com
mission of the offense by said Otto Jacobson, but relate
purely to the attitude of the said John Jacobson and of the
said district attorney with reference to a prosecution of said
Otto Jacobson.

Sec. 4471, Stats., provides:

"Any person, being lawfully required to depose the truth,
on his oath, affirmation or declaration legally administered,
who shall willfully and corruptly swear, affirm or declare
falsely to any material matter or thing in any cause or pro
ceeding before any court or tribunal created by law, or in
regard to any matter or thing respecting which such oath,
affirmation or declaration is by law authorized or required,
*  * * shall be deemed guilty of the crime of perjury;

I have been unable to find any provision of law authorizing
or requiring the use of affidavits of this kind in proceedings
before the governor for the granting or refusing to grant a
request for a requisition. Furthermore, it seems to me very
doubtful if the statements alleged to have been false were
material in the proceedings before the governor.
Under sec. 5278, U. S. R. S., it is provided:

"Whenever the executive authority of any state or
territory demands any person as a fugitive from justice,
of the executive authority of any state or territory to which
such person has fled, and produces a copy of an indictment
found or an affidavit made before a magistrate of any state
or territory, charging the person demanded with having
committed treason, felony, or any other crime, certified as
authentic by the governor or chief magistrate of the state
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or territory from whence the person so charged has fled,
it shall be the duty of the executive authority of the state
or territory to which such person has fled to cause him to be
arrested and secured, * *

Sec. 4843, Stats., provides that the governor of this state
may demand of the executive authority of any other state or
territory any fugitive from justice or any person charged
with felony or any other crime in this state, etc. It further
provides that, when an application shall be made to the
governor for that purpose, the district attorney or other
prosecuting officer of the state, when required by the gover
nor, shall investigate the grounds of such application and
report to the governor all material circumstances which may
come to his knowledge, with an abstract of the evidence
and his opinion as to the expediency of the demand. It
further provides that the governor may make such demand
without requiring the opinion of or any report from the
district attorney.

Sec. 4845, Stats., provides that the governor may issue
such requisitions without the application of the district
attorney.

Sec. 4846, Stats., provides for the filing of such papers as
are necessary upon the application for a requisition.
There is nothing which provides for the filing of any

affidavit, and nothing which indicates that the governor shall
take into consideration, as a ground for granting or refusing
the application, the attitude of any persons interested, or of
the district attorney, with reference to such prosecution.
It seems to be contemplated that if a prima facie showing is
made that a crime has been committed, and that the person
committing the same has fled from the state since the com
mission of such offense, the governor shall grant the applica
tion. It, therefore, seems to me very doubtful if the state
ments so made can be considered material, and I am satisfied
that the offense of perjury is not shown to have been com
mitted by the statements contained in this application and
accompanying papers.

Sec. 4471a, Stats., provides:

"Any person being lawfully required to depose the truth*
on his oath, affirmation or declaration, legally administered,
who shall willfully swear, affirm or declare falsely to any
matter or thing in any cause or proceeding, before any
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court or tribunal created by law, or in regard to any matter
or thing respecting which such oath, afiirmation or declara
tion is by law authorized or required, * * * shall be
deemed guilty of the crime of false swearing, * *

Jacobson could not have been lawfully required to make
the afTidavit which he, in fact, did make. As stated above,
there is no law authorizing or requiring the filing of affidavits
of this kind with the governor. In my opinion the offense
of false swearing does not seem to have been committed.
For the reasons stated I cannot approve the application

for requisition.

Taxation—Railroads—Terminal Property—Certain docks
and elevators in Superior should be assessed as railroad prop
erty.

October 9, 1915.
Wisconsin Tax Commission.

I have your request for opinion in which you ask to be
advised "whether ch. 407, Laws of 1915, elTected any change
as to the assessment of railway terminal property, such as
coal docks and elevators, by local authorities and particu
larly as to whether certain elevators and ore docks in the city
of Superior, owned by the Great Northern and Omaha
Railroad Companies and leased to private operators, should
be included in the assessment of the property of these com
panies by the tax commission or be assessed by the local
authorities."

You enclose with your inquiry correspondence and copies
of some of the leases covering the elevators and ore docks
referred to in your inquii-y. Additional facts with respect to
the ifse and operation of these properties have been presented
to mc orally.
From these sources of information I understand the situa

tion to be that the Great Northern and Omaha Railroad

Companies own certain terminal properties, including grain
elevators and coal, ore and merchandise docks in the city
of Superior. Some of these properties, as coal and merchan
dise docks, arc owned and operated directly by the railroad
and concerning these I understand that there is no question



Opinions of the Attorney-General 843

or controversy but that they should be assessed as a part of
the railroad property by the tax commission.
The grain elevators, it appears, and also several docks, are

not operated by the railroad company which owns the prop
erty, but are, by the railroad company, leased to individuals,
firms or corporations who operate the same to some extent,
perhaps, as a public railroad facility in connection with the
transportation business of the railroad, but, presumably
and apparently, in all cases largely, if not primarily, for the.
private profit and advantage of the lessee or operator.
The ad valorem railroad taxation law, ch. 51, Stats., has

always contemplated the assessment by the state through
the state tax commission of all railroad property devoted to
the business of the carrier as such, but on the other hand has
always contemplated that property owned merely by a rail
road and not held or used for or in the discharge of the
public duties of the railroad company should be assessed and
taxed precisely as other property in the local taxing unit in
which it is found.

By ch. 540, Laws of 1911, subd. (3), sec. 1212, Stats.,
compiled as subd. (7), sec. 51.02, ch. 51, Stats. 1913, was
amended so that the term "property of the railroad com
pany", as used in the ad valorem tax act, and subject to
state assessment and taxation, was defined to exclude "real
estate not adjoining its tracks, stations or terminals; grain
elevators used in transferring grain between cars and vessels,
coal docks, ore docks and merchandise docks and real estate
not necessarily used in operating the railroad * * ."

It was probably the purpose of the amendment of 1911,
the so-called Terminal Tax Law, to make all or nearly all of
the valuable terminal properties owned by railroad com
panies and used in connection with, rather than as a part of,
the railroad operation proper subject to assessment and
taxation locally. A tax assessed and levied and sought to be
sustained under the terms and by virtue of the supposed
authority of this law upon certain ore and merchandise
docks in the city of Superior belonging to the Minneapolis,
St. Paul & Sault Ste. Marie R. Co. was before the supreme
court and held void in the case of M. St. P. S. S. M. R.
Co. V. Douglas County, 159 Wis. 408. In that case the court,
upon grounds of constitutional necessity, limited by con-
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struction the amendment of 1911 so thai in practical effect
its purpose to enlarge the class of railroad property excepted
from state taxation and subjected to local taxation was
defeated. The prior decisions of the court in Chicago, St.
P. M. & 0. R. Co. V. Douglas Counltj, 122 Wis. 273, Chicago,
Si. P. M. ct 0. R. Co. V. Baijfield Counlg, 87 Wis. 188, and
the opinion of the railroad commission in Superior Board of
Trade v. Great .Northern R. Co., 1 W. R. C. R. 619, were ap-

. proved and followed by the court. 159 Wis. 412-413.
In conclusion it was held that the exception created by the

amendment of 1911, viz. " 'grain elevators used in transfer
ring grain between cars and vessels, coal docks, ore docks and
merchandise docks,' must be held to include only those
elevators and docks which are not a part of the railway
property, because not necessarily used by the railroad in the
performance of its duties as a common carrier, as are the
docks in question in the present case." (Page 413.)
The question whether a dock or elevator is subject to

local or state assessment and taxation depends, therefore,
upon whether a dock or elevator is or is not "necessarily
used by the railroad in the performance of its duties as a
common carrier." The court, in that case, paraphrasing the
language of the decision in Chicago, Si. P. M. dc 0. R. Co. v.
Douglas County, 122 Wis. 273, said:

"The word 'necessary' here docs not mean 'inevitable'
on the one hand, nor merely 'convenient' or 'profitable' on
the other, but a stage of utility or materiality to the carrier's
business less than the first but greater than the latter of
these expressions. Perhaps the phrase 'reasonably required
in the exercise of sound business prudence' would express
the idea fairly well."

So that the decision of the court in that case limits the

statutory definition and exception of railroad property for
purposes of assessment and taxation with the result that, in
my opinion, all property of a railroad corporation operated
by it directly or indirectly (Chicago, Si. P. M. <Sc 0. R. Co. v.
Bayfield County, 87 Wis. 188) must be assessed and taxed by
the state unless, under all the facts and circumstances, it
can be said that the property in question is not "reasonably
required in the exercise of sound business prudence" "by the
railroad in the performance of its duties as a common
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carrier." As a substantial and important guide in passing
upon such question of fact we have the following very signifi
cant declaration by the court in that case: (Italics ours.)

"Terminal facilities, such as freight houses, grain elevators,
and warehouses, owned by the carrier, equipped with the
ptoper appliances necessary to enable the railroad to per
form its full duty of transportation and delivery of freight

■ of all kinds, either to the consumer, the dealer, or a connecting
carrier, constitute property necessarily used in the operation
of a railroad, and hence become part of the entirety." (159
Wis. 412.)

As I understand the facts submitted, the grain elevators
in question are the precise elevators involved in the Omaha
Case, 122 Wis. 273, and in the case before the railroad
commission, 1W. R. C. R. 619, approved and followed by the
court in the latest case. In view of these decisions, and also
of the decision in the Bag field County Case, 87 Wis. 188, it
is, to my mind, clearly settled beyond reasonable contro
versy that these elevators must be treated and regarded, in
law, as a part of the railroad entirety for purposes of assess
ment and taxation to be assessed and taxed by the state.
Further discussion on the questions affecting the status
of these elevators would hardly seem necessary or profitable.

The situation with respect to the coal and ore dock
property owned by the railroads is not, in my opinion, differ
ent from that in respect to the elevators save only that the
legal status of the elevators has been directly or indirectly
specifically established by court decisions. It is true there
are some differences of situation and some differences of
operation, and perhaps, also, some variance in the his
torical facts bearing upon the necessity of these docks for
railway purposes as compared with the elevators, but I am of
the opinion that these differences or distinctions would not
be treated as controlling by the supreme court. It is true
that these docks are leased to private ̂ fersons, firms or cor
porations who, perhaps, do not admit any obligations to the
public in the operation thereof, but that was precisely the
situation in the case of the Great Northern grain elevators
dealt with in the opinion of the railroad commission cited by
the court in the latest case.

SjThat proceeding before the railroad commission was in
stituted and prosecuted by the Superior Board of Trade
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against the Great Northern Railway Company because the
lessee of the Great Northern Railway Company elevators
refused to acknowledge any obligation to operate the same
as public elevators or to acknowledge any public duty in
respect to the operation thereof. Nevertheless the railroad
commission determined and held against the contention of
the railway company and its lessee that these grain elevators
were a public facility and a necessary part of the railroad
entirety devoted to the public use, and ordered the railway
company "either directly or through its lessee" to "receive
and store * * * all grain shipped to Superior over the lines
of the Great Northern Railway Company or of the Eastern
Railway Company of Minnesota up to the full capacity of
such elevators for all persons desiring grain to be stored in
such elevators, and that it perform such service for the usual,
customary and uniform charge made during the fall of the
year 1904, at Superior and Duluth for a like service; such
charge being held to be reasonable."

I take it that it is not controlling, if indeed it is very
material, that these docks are not operated by the railroad
but are leased and operated by private concerns. The grain
elevators involved in the railroad commission case above
referred to were in the same situation. The dock property in
the Baijfield Counlij Case, 87 Wis. 188, was likewise leased to
a private concern. In that case the supreme court said:

"We cannot regard the lease as affecting the substantial
rights of the plaintiff. It is simply one method by which
the dock was operated." (87 Wis. 193-194.)

It is true that in the last mentioned case much weight
seems to have been given by the court to the fact, as there
appeared, that the ownership and construction by the
railway company of the dock in question was necessary for the
reason that there were no railroad dock facilities at this
point and private capital could not be induced to provide
them. In the case of the Omaha elevator, 122 Wis. 273, it
was sought, on behalf of Douglas county, to make a distinc
tion upon this ground, but the effort did not avail with the
court. While it does not appear from the opinion of the
court, it does appear from the case and briefs in that case
that the railroad had elevator facilities available to it for

the delivery, transfer and storage of grain hauled by it to
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Superior without any actual necessity for the erection of the
elevators involved in the suit.

I take it from the decisions of our supreme court that there
is a marked tendency against holding railroad property of
this character to be subject to local taxation and in favor
of holding it subject to slate taxation as a part of the railroad
entirety. This tendency must, of course, be taken into
account and the law construed and applied and assessments
made, in case of doubt, in harmony therewith. I think, there
fore, that the fact, if it be a fact, that the docks in question,
or some of them, were not necessary to be acquired or con

structed by the railroad for the reason that there were other
dock facilities available or accessible for the handling of
freight to be received or delivered by the carrier, would be,
as in the Omaha Elevator Case, substantially ignored by the
supreme court.

In the Baijfield Countij Case, cited above, the court said
with respect to the scope of the exemption from local taxation
in favor of state taxation, the criterion being whether the
property was necessary for railroad purposes, that it would
accept the rule "that the right of exemption is co-extensive
with the right of condemnation." This, of course, means that
the determination of the railroad company as to the necessity
is entitled to consideration when made in the exercise of

reasonable discretion in that regard.
, Again, we find that in the Omaha Elevator Case, 122 Wis.
273, the court said that the exemption of railroad property
from local taxation in favor of state taxation should be con

strued liberally in favor of the railroad, using this language:

"This is entitled to liberal construction in favor of the
plaintiff, because it is not a mere exemption from taxation,
but is part of the general scheme of taxing all of this class of
property otherwise than other property." i.e., under state
administration, (p. 277.)

The leases under which these dock properties arc operated
are apparently not strictly uniform in their effect. It is
probably unnecessary to advert to the provisions of these
leases, for I take it that when the public right to the use or
benefit of these facilities is asserted, as it was before the
railroad commission in the Great Northern Elevator Case,

the provisions of those leases will not be given effect to
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relieve the carrier or the operators of the docks from the
public duties which the laws impose upon them, and that it
would be held as to these docks, as it was held as to the grain
elevators, that they must be made available on equal terms
to all persons shipping over the roads to which they are ap
purtenant and desiring to use the same.

It is said that these docks are operated as ordinary com
mercial coal docks, but as I understand the facts of the case

the Omaha elevators dealt with in the case in 122 Wis. 273

were operated as ordinary commercial elevators.
It appears that the superstructure of these docks is not

owned by the railway companies but by the lessees. The
case as to the docks probably dilTers in this respect only in
degree from the case as to the grain elevators. Under the
principle of law in accordance with which the railroad com
mission ruled in the Great Northern Elevator Cmsc, I think

the whole structure, regardless of ownership, so far as the
same right be required for public use, would be subjected
to public control and regulation in that behalf were there
any demand made therefor. With respect to the superstruc
ture owned by these private parties, I understand that there
is no controversy and that it is conceded that the same may
be assessed and taxed locally as property of the lessees.

It is also stated that coal is handled over these docks from

vessels, indiscriminately, for transportation over the line of
railroad of the company owning the dock property or of any
other railroad company, or for sale and consumption locally.
I understand, however, that the fact is that there are no rail

road tracks upon these docks over which coal may be shipped
therefrom except the tracks of the owning company, and
therefore the coal handled over these docks which is to be

transported by railroad must, in all cases, be transported at
least ofT of the docks over rails of the owning company. It
seems to me that it is not material whether that transporta
tion is a through transportation to a distant point of desti
nation or is a switching service only to a switching point
with a connecting carrier. It is as much a common carrier
duty of the railway company to afford this switching service
as to afford the more extended transportation service. It
may be that some of the coal is removed from the dock for
local sale and consumption without railroad transportation
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at all, but such use of the dock is, as I understand it, an inci
dental use merely and not a dominant use.
In view of the foregoing I reach the conclusion that, in

view of the court decisions to which we are bound to defer,
these properties are all subject to assessment and taxation as
a part of the railroad entirety by the state.
Ch. 407, Laws of 1915, does not purport to make any

change in the substantive law as to the assessment and
taxation of such property. It merely, in terms and in its
apparent intent, affects the method or procedure of the state
tax commission in assessing such property, requiring that it
be separately itemized in the assessment so that the amount
of taxes collected thereon may be separately ascertained and
after collection and payment the amount thereof may be
audited and distributed by the state to the municipality or
local taxing unit within which the property is located.

Bridges and Highways—Railroads—Crossings—Notice re
quired by sec. 1299/i-l necessary to charge railroad com
panies with the expense imposed by that section.

October 11, 1915.

Elmer E. Barlow,

District Attorney^
Whitehall, Wis.

You have submitted the following facts and questions for
my opinion:

"(1) A prospective state highway has been made by
macadam across the right of way of a railroad company.
The work is already completed. No notice of any kind has
been served upon the railroad cornpany, although the general
manager and agents of the company had actual knowledge
at all times that the work was being done.
"Is the railroad company liable for this work under

ch. 97, Laws of 1915?

"(2) A prospective state highway is being improved
across the right of way of a railroad company. The ̂pre-
liminary survey has been made, grading has been done, and
part of the macadam has been laid. No notice of any kind
was served upon the railroad company, although the general

A.G.—54 -
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manager and agents of the company were aware at all times
that the work was to be done.
"Can the county highway commissioner proceed with

this work and hold the railroad company liable for the entire
cost thereof under ch. 97, Laws of 1915?"

Your first question must be answered in the negative.
Prior to the enactment of ch. 97, Laws of 1915, the rail
road companies were required by sec. 1299/i-l, Stats., to
maintain at their own expense and in safe condition for
public travel the portion of the public highways crossing or
extending upon their right of way. Failure on the part of
the railroad company to obey this statute did not authorize
the town or village in which the highway was located to do the
road work and then recover from the railroad company the
cost thereof. The remedy for non-obsei*vance of this statute
by the railroad companies was to be obtained through the
railroad commission and the courts.

Ch. 97 made provision for having this work done by the
towns or villages in case the railroad company was notified
by the proper officer to do the work and failed for thirty
days after having been so notified. The statute is not open
to construction. It is as plain as any language I can com
mand. The only way in which the railroad company can be
made liable to an action in favor of the village for macadamiz
ing or paving the highway is for the village to comply with
those portions of the statute onitspart. Yourstatementis to
the effect that the work is already done and that no notice
was given. Under that situation the railroad may refuse to
reimburse the village.

I have already practically answei'cd your second question.
The highway commissioner can make the railroad company
liable under sees. 1299/i-l and 1299h-4 by himself complying
with the statute. To make the railroad company liable the
commissioner must notify the railroad company to grade and
macadamize that part of the highway in question which is
along or upon its right of way. Should the railroad company
fail for thirty days after being so notified to do the work, then
the commissioner may proceed to do it and the cost can be
collected from the company.
The statute does not state how this notice shall be given

and I am of the opinion that an oral notice to the agent of
the company would be sufficient. Still I think it best that a
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carefully prepared written notice be served upon the rail
road company. This wotild avoid dispute as to the character
of the notice and the time when it was given.
To repeat, the way, and I think the only way; to make the

railroad company liable is to follow strictly the provisions of
ch. 97, Laws of 1915.

Criminal Law—Larceny—^Where Z received property from
S to pawn, and pawned it as per agreement, he cannot be
prosecuted for the crime of larceny as bailee.

If he practiced fraud in obtaining possession, he be guilty
of larceny under sec. 4415.

October 11, 1915.

Louis J. Fellenz,
District Attorney,

Fond du Lac, Wis.
In your letter of September 24, 1915, you sa^'^ that Z,

being financially embarrassed, telephoned to S "requesting
S to deliver to him a diamond ring of the value of about
$250.00 for the purpose of pledging the same to raise money,
as had been done at one time prior thereto. S sent the ring
by mail to Z, who pledged the same as it was understood by
them he should do."

You wish to know if S, upon this statement of facts, is
guilty of larceny as bailee. It seems very evident that he is
not and for the very plain reason that according to your
statement.he pawned this ring "as it was understood by
them he should do."

In People v. Cruger, 102 N. Y. 510, 512, 55 Am. Rep.
830, 832, the court said:

"If the owner intended to part with the property for a
special purpose, and the defendant used it only in the way
prescribed, it could not be said to be stolen."

In People v. Miller, 64 N. Y. App. Div. 450, 455, the court
said:

"It will be observed that the intention of the owner to
part with his property is the gist and essence of the offense
of larceny and the vital point upon which the crime hinges,
and is to be determined."
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It is a iegal impossibility to commit the crime of larceny of
property with the owner's consent, and you tell me that ihe
owner delivered this ring for the purpose of having it pledged
and that it was pledged according to the intention.
You have said nothing of the intent with which Z ob

tained possession. If he, in fact, obtained it upon the rep
resentation that it was to be pawned, for a short time for his
advantage and then returned but with the actual fraudulent
intent of depriving S of the ring, and thereafter carried out
such intent, he is guilty of larceny under sec. 4415. If he
obtained it for the purpose named and with honest motive,
but after obtaining possession conceived and carried out the
idea of pledging it with a fraudulent intent of permitting it
to be sold by the pledgee and thus indirectly convert it to
Z's own use, he would be guilty under sec. 4415 and probably
under sec. 4418. In the absence of such fraud, however, he
has violated no criminal statute within my knowledge and I
feel reasonably certain that no statute exists which makes
such acts criminal. The mere fact that he failed, neglected
or was unable to redeem the pledge would not make his act
criminal. He must have obtained the possession or he must
have pledged it with a fraudulent intent in order to make his
acts criminal.

Public Officers—Municipal Corporalions—How vacancy
in office of city clerk filled.

October 11, 1915.

Albert W. Grady,
District Attorney,

Port Washington, Wis.
In your letter of October 8th, you ask how the vacancy

in the office of city clerk of Port Washington is to be filled.
It appears from your letter that said city was incorporated
by ch. 37, Laws of 1882, and that it has adopted three sub-
chapters and also sec. 925-31, ch. 40a, Stats, (the General
City Charter Law). You call attention to sees. 926 and 976a.
To be exact your question is this: Is the vacancy to be

filled according to sec. 925-31 or sec. 976a, Stats.?
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This question has been rendered much less important than
it was by eh. 11, Laws of 1915. This chapter so amends
sec. 976a as to provide that all vacancies shall be filled by
the town, village or city board or council for the unexpired
term. Thus it is certain-that no election should be held to

fill the vacancy mentioned; and it is also certain that the
council must either confirm a nomination by the mayor or
elect the city clerk. Whether or not the mayor shall nominate
depends upon which section controls. He nominates if sec.
925-31 governs, and he does not if sec. 976a governs. It is
my opinion that sec. 925-31 controls the procedure for filling
the vacancy in the office of city clerk. I state briefly my
reasons therefor:

1. Sec. 925-31 is the more specific. It is a rule of con
struction that, where a specific and a general provision con
flict, the more specific or special one controls. Sec. 925-31
applies specifically to a class of cities. Sec. 976a applies to
towns, villages and cities with certain exceptions.

2.. While it is true that sec. 926 provides that "no city
shall be deemed to have surrendered its special charter and
organized under chapter 40a until it shall have adopted all
its provisions in full," it is also true that your city is, in
fact, organized under ch. 40a, the general law, to some
extent. It is under the general law upon the subject of filling
vacancies in city offices. It is one thing for Port Washington
"to surrender its special charter" and quite another thing to
be partly organized under ch. 40a, the general law. Sec.
976a does not apply to cities "incorporated under the general
law." I conclude that this means that sec. 976a does not

apply to those cities that have the general charter provisions
upon the subject of filling vacancies in city offices. The
scheme of the statute seems to be to divide this subject into
three heads and to make three general provisions for filling
vacancies, as follows:

a. Sec. 925-31, for filling vacancies in cities in which this
section is in force.

b. Sec. 976a, for filling vacancies in towns and villages
and in cRies where sec. 925-31 is not in force, except cities
of the first class.

c. Cities of the first class are provided for by their char
ters.
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The charter of the city of Port Washington, in sec. 82
thereof, provides that "no general laws of this state contra
vening the provisions of this shall be considered as repealing,
amending or modifying the same, unless such purposes be
expressly set forth in such law as an amendment to this char
ter." By adopting sec. 925-31, it became a part of your city
charter as much as though it had been originally incorporated
in it, and, being a part thereof by the sections as quoted, it is
to be protected against any general law which may appear
to conflict with it. However, as already stated, it does not
seem to me that there is a necessary conflict, and that a fair
construction of the two particular sections in question leads
to the conclusion that sec. 976a was not intended to apply to
any city where the other section is in force.

Indigent, Insane, etc.—Charitable and Penal Institutions—
A person committed to the insane hospital under sec.
4697 may be transferred to a county institution.

October 12, 1915.
State Board of Control.

I have before me your request for opinion under date of the
6th inst., with which you enclose a letter from the superin
tendent of the northern hospital for the insane and also
letters addressed to the superintendent by Hon. A. C. Backus,
judge of the municipal court of the city and county of Mil
waukee. The question raised by your inquiry in substance is
whether a person, accused of homicide and found "not
guilty because insane" at the time of the commission of the
alleged offense and committed, pursuant to the provisions of
sec. 4697, Stats., to the northern hospital for the insane, may
be transferred by the board of control to the Milwaukee
county hospital for the insane, it appearing that such patient
is incurably insane and that it will be for the best interests
of said patient to be so transferred.
The question is raised by Judge Backus because* of the

provision of sec. 4697, Stats., that in such a case the defend
ant "shall forthwith be committed by the court to one of the
state hospitals for the insane there to be detained and treated
until he shall be discharged according to law."
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The suggestion is that perhaps by reason of the language
above quoted the board of control may not, in such a case,
exercise the discretion and authority which it possesses in
ordinary cases to transfer patients from one institution to
another when, in its judgment, the welfare of the patient
may be thereby best subserved. The language above quoted
appears to have been incorporated into this section of the
statutes by ch. 221, Laws of 1911. It is not found in sec.
4697 as that section appeared in the statutes prior to the act
of 1911. It does not appear, however, to have been a primary
purpose of the amendment of 1911 to make a material change
in the provisions of the statute controlling the disposition of
one found not guilty because insane after trial. The primary
purpose of that amendment appears to have been to make
certain important changes in the procedure for the trial of
the question of insanity in criminal cases where insanity is
interposed as a defense.
There are several statutes which either authorize or recog

nize authority in the board of control to transfer inmates of
charitable and penal institutions. Sec. provides:

"Any inmate committed by any coiirt or judicial oflficer
or by the state board of control to * * either of the
state hospitals for the insane, * * the Milwaukee county
hospital for the insane * * may be removed in a proper
case from any one of these institutions to any other of them
by the state board of control *

Sec. 599, Stats., provides:

"The state board of control may transfer patients from
one hospital or asylum to another if in their judgment it is
for the best interest of the patient to be so transferred
*  »"

Sec. 584, Stats., provides, with respect to the retention of
patients in the state hospitals for the insane:

"No person shall be retained in either hospital after, by a
fair trial, it shall have become reasonably certain that he is
incurably insane, if such person is retained to the exclusion
of others whose cases are of a more hopeful character;
provided, however, that- no person confined in either of
said hospitals, who shall have been committed thereto and
is confined therein under the order and commitment of any
of the courts of record of this state, in or before which such
person shall be under charge of or conviction of a crime
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punishable by imprisonment in the state prison and awaiting
hearing, trial, conviction or sentence on account of alleged
insanity, either at the time of the commission of such crime
or at any time afterwards, shall be removed or discharged
therefrom except upon the order of the court having juris
diction of such person for hearing, trial, conviction or
sentence as aforesaid."

From the foregoing quoted provisions there is apparent a
general policy of the state to permit and provide for the
transfer of insane persons from one institution to another in
the discretion of the board of control either for the good of
the patient or of the institution. Sec. 584, above quoted, ex
tends this policy clearly to include even cases of persons de
tained in such institutions because of alleged insanity who
are still under charge of or conviction of a crime, subject
only to approval of the transfer by the judge having jurisdic
tion of the trial of such persons. Certainly there is no reason
apparent why this policy should not extend to and embrace
the case of a person adjudged not guilty because insane at
the time of the commission of the act for which such person
is tried. It will be noted that sec. 4700, Stats., provides for
the disposition of a person accused of crime and adjudged
insane at the time of the trial. This section provides:

"If it shall be thereby determined that such accused
person is so insane his trial for such offense shall be post
poned indefinitely, and the court shall thereupon order
that he be confined in one of the state hospitals for the in
sane, and the superintendent of such hospital shall receive
such insane person upon such order and confine and treat him
in such hospital as other insane persons are kept and treated
therein; * ♦ but in case it shall be determined by the
proper authorities of said hospital that the insanity of such
accused person is incurable he shall then be treated and dis
posed of as other cases of incurable insanity according to
law."

Thus it appears that, while sec. 4697 makes no express
provision with respect to the disposition of one found not
guilty because insane at the time of the commission of the
act, in case the insanity of such person is incurable, sec. 4700
expressly provides that a person found insane at the time
of trial shall, when it is ascertained that his insanity is in
curable, be treated and disposed of as other cases of incur
able insanity according to law. It would seem to be an ab-
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surd result to hold that a patient committed under sec. 4697
and whose insanity is ascertained to be incurable might not
be treated and disposed of in the same .manner as one com
mitted under sec. 4700, or, for that matter, under any other
law.

While sec. 4697, Stats., is, in part, a penal statute, I think
its penal character ceases when the defendant is adjudged
"not guilty because insane." The previsions dealing with
the disposition of the defendant thereafter are charitable
and eleemosynary rather than penal and should be construed
liberally in aid of the beneficent purposes of the state to care
properly for its unfortunates and defectives. Taking this
view of the statute I am persuaded that it was the intent
of the legislature to provide therein merely for the commit
ment to a state hospital of such defendant and for his treat
ment therein, and that the words "until he shall be dis
charged according to law" do not signify any legislative in
tent that such person shall be dealt with otherwise than are
other insane persons received in such hospitals. In my opin
ion the statute is observed if such patient is committed,
received, detained and treated in a state hospital until he
is cured and set at liberty, or it is ascertained that his in
sanity is incurable and he is disposed of as any other case of
incurable insanity.

Appropriations and Expenditures—Education—Public Offi
cers—State Board of Education—Power and authority of
state board of education over financial affairs of educational
institutions stated.

'  October 12, 1915.

State Board of Education.

Your inquiry of recent date with respect to the authority
and control of the state board of education over appropria
tions made by the legislature to the Wisconsin mining school
board, the Stout institute and the board of regents of the
university, is received. You ask to be advised:

"First, is it the duty of this board to approve of the
budgets of the above mentioned educational institutions
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or to authorize them to make expenditures from their
appropriations?
"Second, is it within the powers of this board to require

the above mentioned educational institutions to submit
their budgets to this board for approval, or to require them
to obtain authority from this board before making expen
ditures from their appropriations?"

Ch. 497, Laws of 1915, creates sees. 376-50 and 172-66,
Stats., providing for the state board of education, conferring
powers and defining the duties of such board and making an
appropriation. Subsecs. 1 to 7, sec. 376-50, as thereby
created, provides for the creation, appointment and organ
ization of the board, the employment of a secretary, and the
like. Subsec. 8 reads as follows:

"It shall be the duty of the state board of education
to have the exclusive charge and management of all financial
affairs of the educational activities of the state and to
examine and study the business methods and management of
and the expenditure of public funds for the common schools,
high schools, county training schools, county schools of
agriculture and domestic economy, continuation, commercial
industrial and evening schools, day schools for the deaf and
blind. Stout institute, the mining trade school, the several
normal schools and the university, shall ascertain the finan
cial and business needs of such schools and institutions, the
fair and proper distribution of such expenditures and the
most efficient and economical use of public funds for educa
tional purposes and shall have power to institute and main
tain an adequate and uniform accounting system."

Subsec. 9 provides that the board shall have power and
authority to require every county superintendent and every
officer or governing body of any school or institution men
tioned in subsec. 8 to furnish such data and information as
the board may deem necessary.

Subsec. 10 provides that the board shall cause all the
financial transactions and accounts relating to the mining
trade school. Stout institute, the several normal schools, the
university and the various departments thereof, at the close
of each fiscal year to be fully examined and audited by its
accountant, and that it may cause a like audit of the ac
counts of any other of the schools mentioned in subsec. 8
and for a detailed report of such examination and audit by
the accountant to the board.
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Subsec. 11 provides for a report by the board to the legis
lature of its recommeiidations "as to the financial and busi
ness needs of and the fair and proper distribution of public
funds to\he schools and institutions mentioned in subsection
g  * ♦ ^ a full and detailed report of any audit made

under the provisions of subsec. 10, and the board s estimates
for each of the several institutions under its supervision.

Subsec. 12 provides that the. governing bodies of the sev
eral schools under the supervision of the board shall submit
biennial estimates and annual budgets to the board and
furnish other information and recommendations "in order
that the board of education may have full information upon
which to base its recommendations to the legislature."

Subsec. 13 provides:

"No new buildings shall be constructed or lands purchased
except by or under the direction of said board."

The balance of the act makes an- appropriation of fifteen
thousand dollars for the operating expenses of the board. .

It is plain from the provisions of this statute, as above
summarized, that it was the intention of the legislature in
creating the state board of education to endow that board
with power and authority in some manner and in some de
gree to supervise and control the fiscal management of the
public educational activities of the state. It is not so clear
how direct or positive or detailed the legislature intended
such control or supervision should be.

It will be observed that outside of the provisions of subsec.
8 and subsec. 13, above quoted, the substantive powers ex
pressly conferred upon the board extend only to
(1) Requiring data and information from the officers or

governing bodies of educational institutions.
(2) Making an examination and audit of the transactions

and accounts, mandatory as to certain named institutions
and permissive as to the rest.
(3) Making reports and recommendations to the legis

lature with respect to the financial transactions and needs
of all educational institutions receiving, state aid.
These duties and powers are definite and specific. In

their character, however, they are wholly inquisitorial
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and advisory. Clearly they do not go to the extent of con
ferring upon the board power to positively control, either
directly or indirectly, either in detail or in general, actual
disbursements by the officers or governing boards of educa
tional institutions of the moneys appropriated to them by the
legislature for the maintenance and operation of such insti
tutions.

In sharp contrast with these inquisitorial and advisory
powers, above referred to, is the provision of subsec.
13 that no new buildings shall be constructed or lands pur
chased except by or under the direction of said board, this is
apt language with which to express a legislative intent to
confer upon the board direct and positive authority to con
trol actual and particular disbursements and, in its dis
cretion, to authorize or make such disbursements on the one
hand, or to refuse to make them or permit them to be made
on the other. But this provision relates only to the erection
of- new buildings or the purchase of lands. It affirms in the
board of education the power which you question with respect
to such transactions, i. e., the construction of buildings or the
purchase of lands. But so far as it may be considered by
itself it negatives such direct and positive control as to dis
bursements of any other character. This is under the rule of
statutory construction that the express enumeration of cer
tain things or powers indicates a legislative intention to ex
clude or at least not to include things or powers not enumer
ated.

The power of the board to control positively the acts of
the officers or governing boards of educational institutions in
the disbursement or use of funds appropriated for such in
stitutions (except for the construction of buildings and pur
chase of lands), if that power is conferred by this act, must
be found in the language of subsec. 8, above quoted. The
language of this subsection is, on the one hand, compre
hensive and resounding, and, on the other, general, vague and
indefinite. If by it it is expected to bound and define recip
rocally the powers and duties of the board, on the one side,
and the officers and governing bodies of the educational in
stitutions, .on the other, it seems to me that a resort to
statutory construction is unavoidable and, perhaps, if there
is any persistent difference of view, a binding construction by
the supreme court. It is one of those situations which can.
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sometimes, be better dealt with by agreement apd mutual
concession than by the attempted assertion of rights or au
thority more or less uncertain.
By the language of subsec. 8 it is declared:

"It shall be the duty of the state board of education to
have the exclusive charge and management of all financial
affairs of the educational activities of the state and to
examine and study the business methods and management
of and the expenditure of public funds for"

the several educational institutions ranging from the com
mon schools to the university. .

Following this enumeration the language is:

"shall ascertain the financial and business needs of such
schools and institutions, the fair and proper distribution of
such expenditures and the most efficient and economical
use of public funds for educational purposes and shall have
power to institute and maintain an adequate and uniform
accounting system."

The word "shall" at the beginning of this clause should
probably'be preceded by the words "and the board ,
apparently omitted through inadvertence, but reasonably
intended by implication. Analyzing this subsection, we
find that it confers and imposes upon the board:

1. The duty to have exclusive charge and management of
all financial affairs of the educational activities of the state.
2. The duty to examine and study the business methods

and management and the expenditure of public funds for
the educational institutions enumerated.

3. The duty to ascertain the financial and business needs
of such schools and institutions and the fair and proper dis
tribution and the most efficient and economical use of public
funds for educational purposes, and

4. Authority to institute and maintain an adequate and
uniform accounting system.

Analysis shows that it is in the first of these enumerated
duties, if at all, that any positive power or authority is con
ferred upon the board with respect to actual disbursements.
The second enumerated duty is merely a duty imposed upon
the board to study and inform itself. The third is merely a
duty to ascertain or arrive at a conclusion or judgment in the
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premises; and the fourth is mere authority to institute a
system of accounting. -
The question, then, is: What is the legal effect of the first

clause of this subsection prescribing the duty of the board
"to have the exclusive charge and management of all finan
cial affairs of the educational activities of the state?"
Primarily, what is the meaning of the word "management"
as here used? Reference to the dictionar3% as well as to
judicial expressions defining the word "management" or
"manage," seems to aid very little except to show that "man
agement" or "manage" is a word of very broad latitude and
may mean anything from the actual, physical manual hand
ling of the subject matter to the most general supervision and
oversight. See Webster's Dictionary; 5 Words and Phrases,
pages 4316 to 4319.
Coupling with the word "management" the word "charge,"

as in this statute, can, therefore, hardly operate to broaden
the meaning or affect the scope of the duty or authority
conferred; nor is the use of the word "exclusive" especially
significant here. It may be conceded that the "charge and
management," whatever that may mean in this connection,
of these affairs conferred upon the board is conferred upon
the board exclusively without affecting, so far as I can see,
the definition which shall be given to the expression "charge
and inanagement." The use of the word "exclusive" here,
if it is to be given any effect, and some effect we must give it
if possible, would be rather to exclude a construction giving
the board dfrect, positive control of the financial acts of
educational institutions than otherwise.

According to familiar principles the statute must be given
a reasonable and practicable construction'. I doubt if the
court would say that it was ever the intention of the legis
lature to impose upon a board of five members, three of
whom are constitutional officers of the state already bur
dened with multitudinous and important duties and aided
only by an appropriation of fifteen thousand dollars per
annum, the direct handling or even detailed supervision and
control of "all financial affairs of the educational activities
of the state" together with the other manifold duties of
inquiry and advice expressly imposed by the statute upon
this board.
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Another phrase in the clause of the statute under consider
ation, the generality of which would seem to invoke and re
quire construction, is the expression "educational activities
of the state." In the absence of anything in the act itself
defining or affording means of definition of this phrase I
doubt if it would be capable of judicial definition. What are
"the educational activities of the state"? The university is
clearly one. It would seem that the free library commission
is one. Some people believe that the state fair is one. Did
the legislature intend by this phrase to include the common
schools and other schools maintained and controlled pri
marily by school districts? It would seem that the reasonable
construction to be given to this phrase and the only con
struction which can be judicially given would be to define it
as embracing the educational institutions enumerated in this
subsection in connection with the duties imposed upon the
board to examine and study the business methods and man
agement thereof, to wit:

"The common schools, high schools, county training
schools, county schools of agriculture and domestic economy,
continuation, commercial, industrial and evening schools,
day schools for the deaf and blind. Stout institute, the
mining trade school, the several normal schools and the
university."

Giving the scope and definition found in the act itself
to the educational activities, the charge and management
of the financial affairs of which this act commits to the
state board of education, as it seems we must do, would
appear to bear directly upon the question of the character
of the charge and management which the legislature'intended
to be exercised by this board. As above stated the legis
lature will be presumed to have intended that which would be
reasonable. It will be observed that the "charge and
management" conferred upon tfiis board is the same, so far
as subsec. 8 is concerned, as to each and all of the institu
tions therein enumerated; also that the duties of inquiry
and advice provided for in subsecs. 9, 11 and 12 are the
same as to all of these institutions. In subsec. 10, how
ever, the duty of the board to make an audit is mandatory
only as to the mining trade school, the Stout institute,
the normal schools and the university, and is permissive
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authority merely as to "any of the other schools mentioned
in subsection 8 which receive state aid." Thus the legis
lature, in subsec. 10, providing for an audit of the accounts
of educational institutions, made a distinction limiting
that requirement to a few only of the educational activities
of the state enumerated in subsec. 8, selecting, presumably,
those institutions as to which, in the judgment of the
legislature, an audit was most desirable and as to which,
also, an audit would be reasonably practicable by this board.
The thought occurs that if the legislature recognized

in this act, as the fact of course obviously is, that it would
not be reasonably practicable for this board even to audit
the accounts of all of the educational institutions enumerated
in subsec. 8, is it conceivable that the legislature intended
that this board should, or labored under the delusion that
it would be physically possible for this board to actually
exercise a direct, positive charge and management of all of
the disbursements of these institutions? Su'ch a suggestion,
it seems to me, refutes itself.

If any language in this act confers upon the state board
of education authority to restrain the expenditure of money
appropriated for, say, the university by the board of regents
without such expenditure be first approved by this board,
it is the language of the first clause of subsec. 8 and that
language would confer the same authority upon this board
with respect to'the disbursements of money for the common
schools, high schools, county training schools, county
schools of agriculture and domestic economy, continuation,
commercial, industrial, and evening schools, day schools for
the deaf, and blind. Stout institute, the mining trade school
and the several normal schools by the officers or governing
boards of those institutions. It cannot be said that it was
the intention of the legislature to confer such authority in
the same terms as to all of these institutions and to commit
to the discretion of the boafd the determination of the in
stitutions as to which it should exercise such authority.
Whatever the authority it is such only as arises' from an
expressly imposed duty, for the language of the act is: "It
shall be the duty of the state board of education to have the
exclusive charge and management of all financial affairs of
the educational activities of the state * and this duty
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is apparently the same as to all of the educational activities
mentioned in the act.

As bearing upon this question it is significant, it seems
to me, that the act does not suggest or prescribe any method
or means whereby the board might effectually exercise any
direct or positive control over the fiscal acts of the officers
or governing boards of the educational institutions enu
merated in subsec. 8. You ask whether the board may not
require certain of these educational institutions to submit
their budgets to the board for its approval and whether
such approval is a condition precedent to the lawful expend
iture of funds appropriated to the officers or governing
boards of such institutions. Your inquiry suggests a method
which the legislature might have provided had it been the
purpose of the legislature to provide for this sort of positive
control by the board of the expenditures of these moneys, but
the legislature did not so provide. Its failure to do so is
emphasized, it seems to me, by the fact that it did make
similar express provisions regarding the Submission by the
officers and governing boards of educational institutions to
the state board of education of budgets and estimates for the
purpose of informing the board and aiding it in the discharge
of. its inquisitorial and advisory duties under subsecs.
9, 11 and 12.

Upon this study and consideration of this statute as a
whole I am persuaded that it was not the intention of the
legislature in this act to give the state board of education
positive or direct control over the disbursements of moneys
appropriated to the officers or governing boards of the
educational institutions enumerated in subsec. 8 of the act,
or any of them. It is my opinion that the first clause of that
subsection is merely a general, declaratory clause not intended,
in and of itself, to impose duties or confer authority, but is
rather in the nature of a preamble to be given effect according
to the following and more specific provisions of the act,
and that the general purpose of the act and its effect, except
as to the authority conferred in subsec. 13, whicji is specific
and definite, is, in accordance with its specific provisions,
inquisitorial, visitorial and advisory only.

I am therefore of the opinion that the state board of edu
cation is not empowered to require the educational institu-

A.G.-66



866 Opinions of the Attorney-General

tions enumerated in the act to submit to the board for its

approval budgets or estimates, and that the authority of
the officers or governing boards in charge of such institu
tions to make expenditures on account thereof is not condi
tioned upon the approval of such expenditures by the state
board of education. This is not in conflict but in accord with

and fully recognizes the duty and authority of the board of
education to require such budgets and estimates to be sub
mitted to it in the aid of its duties to inquire and advise.
This conclusion, of course, does not apply to expenditures
for new buildings constructed or ̂ ands purchased, which are
governed by subsec. 13.
This opinion is, of course, limited by the scope of your in

quiry to the authority of the board under and by virtue of
ch. 497, Laws of 1915, with respect to moneys appropriated
or made available by law directly to the educational insti
tutions or the officers or governing boards thereof. It is not
intended, herein, to deal with or intimate any opinion with
respect to the authority of the board or its control over the
disbursement of moneys for educational institutions in those
cases where the legislature has made the appropriation di
rectly to the state board of education and apparently has
thereby, and quite independently of ch. 497, indicated the
intention that this board should exercise direct and positive
control of the disbursement thereof.

Education—School Textbooks—Law regulating sale of
school textbooks construed.

October 12, 1915.

Hon. G. p. Gary,
State Superintendent of Public Instruction.

Under recent date you have submitted a number of ques
tions calling for construction of ch. 460, Laws of 1915, regu
lating the sale, price, manner and supply of school text
books.

Before taking up your specific questions it will be profit
able to consider briefly the general scope and purpose of the
law. The first section thereof provides:
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"No person shall offer any school textbook for adoption,
sale or exchange in the state of Wisconsin until he shall have
complied with the following conditions

The law then provides for the filing of all textbooks pro
posed to be sold in the state of Wisconsin with the state
superintendent of public instruction, together with a sworn
price list at which said books will be sold or exchanged in this
state. The bond is conditioned, among other things, that
books listed with the superintendent of public instruction shall
be furnished to any one in ike state of Wisconsin at the lowest
price contained in said statement, and that the price will be
maintained uniform throughout the state; that the price will be
reduced automatically in Wisconsin whenever reductions
are made elsewhere in the United States; that all textbooks
offered for sale in Wisconsin shall be equal in quality and
value to those deposited in the office of the state superin
tendent of public instruction. It is also conditioned that

"In case he shall prepare an abridged or special edition of
any of the books so listed by him, and shall sell such special
edition elsewhere at a lower wholesale price than the whole
sale price scheduled with the state superintendent, he shall
file a copy of such special edition together with the price
therefor, as above stated, with the state superintendent of
public instruction."

This law was no doubt prompted by certain claims put
forth in recent years that this state was unduly discrimi
nated against in the matter of textbooks. A bill was pre
sented at the 1911 session of the legislature relating to text
books and to cure the evil above indicated, and, while the bill
did not become a law, a legislative committee was appointed
to investigate the subject and a comprehensive report was
made by it to-the succeeding legislature. In arriving at the
legislative intent in the construction of a statute it is always
appropriate to consider the evil at which the legislation is
aimed. Assuming the evil to be as above stated, considering
the conditions of the bond as above quoted, which, as it seems
to me, are very appropriate to secure to Wisconsin the same
consideration in the matter of prices and quality of textbooks
that is accorded to other stated, and considering the initial
section of the law where it prohibits the adoption, sale or ex
change in this state of textbooks, except upon compliance
with the terms of the law, it is very clear to me that the
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legislature had in mind textbook publishing companies or
distributors of textbooks, and that there was no thought on
the part of the legislature of exacting a compliance with
the terms of the law on the part of every retail dealer in text
books in city, hamlet or village.
As I read the law, it was intended to apply only to those

offering school textbooks for adoption and for such sale or
exchange as necessarily follows an adoption of textbooks
on the part of a district board or board of education.
You ask:

"There is no law in Wisconsin authorizing school boards
or boards of education to enter into contracts for five years
with publishers furnishing textbooks. In Michigan and
Minnesota the statutes are different. This chapter, 460,
appears to be copied generally from the Michigan statute
on the same subject. You will readily see that publishers
are in a position to make favorable terms, lower than
terms can be made otherwise, when long-term adoptions
and contracts are possible. Will such fact compel publishing
companies to take into consideration long-term contract
prices in Michigan, Minnesota, and other states, when
fixing lowest sale price in Wisconsin?"

The provision of the law upon which the answer to this
question depends is as follows:

"He shall file * * * in the office of the state superin
tendent of public instruction a sworn statement of the list
price, the lowest wholesale price, and the lowest exchange
price at which said book is sold or exchanged for an old
book on the same subject of like grade and kind but of a
different series in states of the United States including
the state of Wisconsin."

It is a matter of common knowledge that wholesalers of
commercial commodities grade their prices, even whole
sale prices, according to the amount involved in the sale.
Sales by the gross are often made for a less price than sales
by the dozen. This law, however, seems to require the filing
of "the lowest wholesale price and the lowest exchange price."
It did seem to recognize that there are different wholesale
prices, but it plainly commands that the lowest wholesale
price is the only price with' which it is concerned. It is my
opinion that it will not be permissible for school book com
panies to take into consideration the length of term of the
adoptions. The law seems to demand that books shall be
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sold at wholesale in this state at the lowest wholesale price
at which they are sold anywhere in the United States.

In your next question you call attention to various statii-
toi-y provisions by which school boards are authorized to
determine what textbooks shall be used in their schools;
that after such determination such textbooks shall not be
changed for a period of three years; that the electors of the
school district may authorize the school board to furnish
free textbooks; and that at every annual meeting the ques
tion of providing free textbooks for the use of the pupils at
tending the schools in the district and levying a tax therefor
shall be voted on by the meeting. You ask:

"Will it be legal for a board of education or a school
district board to enter into a contract with publishers to
furnish books for a period of three years or lessV Would
not a vote of the electors abolishing the use of free text
books annul the contract if one had been entered into?'*

Manifestly, the electors a't the annual meeting have no
power to bind the electors at a succeeding meeting. They
may vote to furnish free textbooks this year and vote to
abolish them next year. The electors themselves having no
power to bind the district for a longer period than one year,
manifestly the district board would have no such power,
nor could the same be conferred upon them by the district
meeting. It is plain to me that a three year contract entered
into by the school board would be void at the option of the
electors of the district.

In view of the construction I have placed upon this law,
the advantages to be gained by a three year contract are not
apparent, as publishing houses offering their textbooks for
sale in this state must furnish them at the lowest price sold
by them anywhere, no matter what the quantity or the
duration of the contract, but I recommend that if three year
contracts be drawn it would be eminently proper to insert
a provision that they will be void upon the reversal of the
existing policy by the school district.

Your next question is:

"Sec. 553m-106, created by ch. 460, authorizes school
districts to purchase textbooks from the publishers and
to sell said books to the pupils at the listed prices or such
prices as will include the cost of transportation and cost of
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handling. Will it be legal under this provision for the
electors to authorize" the board to make the purchase and
distribution directly through the board to the pupils?
Would it also be within the power of electors to authorize
the board to direct the principal or the teacher of the school
to direct this business? Would it be lawful in a city having a
city superintendent for the board of education to authorize
the city superintendent to take charge of the purchase and
distribution of these books?"

Manifestly, the district, must act through some agent.
It seems to me that no more reliable agent can be selected
than the agency or persons named. I see no reason why
either could not take charge of the purchase and distribution
of the books.

Your next question is:

"Does the use of the word 'person' in par. (a), subd. (2),
sec. 553m-101, imply that any parent or guardian is priv
ileged to send for such textbooks as his children may
need and require the publisher to furnish such books at the
lowest sale price?"

The provision to which you refer is one of the conditions
of the bond required to be filed and is as follows:

"(a) That he will furnish any of the books listed in said
statement and in any other statement subsequently filed
by him within five years, to any school district, to any school
corporation and to any person or corporation in the state of
Wisconsin at the lowest price contained in said statement and
that he will maintain said price uniformly throughout the
state."

Plainly this provision makes imperative an affirmative
answer to this question.

Your next question is:

"Does the term 'school corporation' in said par. (a)
apply to the s^te university, the state normal schools,
denominational colleges such as Marquette, Lawrence,
Beloit and Ripon colleges, etc., incorporated acadamies and
parochial schools of the different denominations?"

It seems to me that the legislature could not have used
language any broader or better calculated to require the
book companies filing this bond to furnish to every person,
corporation, or agency in the state of Wisconsin, who
may desire the same, any and all schoolbooks listed by them
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with the state superintendent of public instruction at the
prices set forth in the sworn statement filed with that
official. The answer to your last question plainly is in
the affirmative.

Criminal Law—Municipal Corporations—Ordinances—
Same act may offend against state law and a municipal
ordinance, and prosecutions may be had under" both.
Above true of offense of carrying concealed weapons.

October 12, 1915.

Adolph p. Lehner,

District Attorney,
Oconto Falls, Wis.

Under date of October 9, 1915, you informed me that a
city ordinance forbids the carrying of concealed weapons
in Oconto Falls, and that an application has been made for
a warrant under the state statute for the arrest of a person
charged with carrying concealed weapons, and you wish
to know if you must consent to the issuance of this criminal
warrant or if you can insist that if there is to be a prosecution
it be under the city ordinance.

I think you will find on consulting Ogden v. Madison,
111 Wis. 413, and decisions in Shepard's Wisconsin Citations
referring to this same case, that it is well settled, at least in
Wisconsin, that the same act may be a violation of a city
ordinance and a state statute, and that the penalty pre
scribed by the ordinance and the punishment inflicted by
the state statute may both be visited upon the guilty party.
A city ordinance is a corporation by-law. Sec. 925-52

authorizes, the city to enact ordinances and to provide for
penalties for violating the same. This is a corporate
regulation. The act forbidden by the ordinance may
also be a crime or misdemeanor. Paying the penalty under
the ordinance is no immunity from criminal prosecution.
There are some acts, such as abusive language, where

it is expressly provided by statute that the enactment
of an ordinance upon the subject suspends the statute, but I
do not recall any such statutory provision as to the offense
of carrying concealed weapons. Hence I cannot see how a
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magistrate can refuse to issue a warrant under the state
statute if complaint is made against the person for carrying
concealed weapons. Nor do I find any authority vested in
the district attorney to determine or insist that such an
offense shall be punished or penalized under the ordinance
rather than under the statute. Where a positive complaint
is made for a violation of either the state law or a city
ordinance, the duty of the magistrate is plain and imperative.
You will observe in this same connection that in prosecu

tions for violation of the city ordinance after conviction it
is not a commitment that issues but an execution. True,
the execution provides for commitment if no property is
found, but that is the same as the ordinary execution in a
tort action. This is a further proof that the violation
of a city ordinance is punished merely by a penalty or a
forfeiture and is a civil action. Being a civil action it is
no bar to a criminal one.

Constitutional Law—Criminal Law—Fish and Game-—
Fines ^The provision in the fish and game laws, giving in
formers one-third of the fine is a valid enactment.

October 13, 1915.
Conservation Commission of Wisconsin.
Your letter of the 7th inst. has been received and con

sidered. I cannot understand upon what ground the magis
trate refuses to pay the deputy game warden one-third of
the fine collected in cases where he has informed and prose
cuted an offender.
The right of the informer to one-third of the fine is settled

beyond question. Precisely the question involved as to that
right was decided in 5/a/e v. De Lano, 80 Wis. 259.' By refer
ence to tha^ decision it will be seen that sec. 4567m, providing
that one-third of the fines collected for violations of the game
laws shall be paid to the informer, does not contravene the
provision of the constitution which says that the net amount
received from fines must be paid into the school fund; and
the court held that the allowance of as much as two-thirds
of the fine to the informer was legal and that the net fine
meant what remained after paying this award.
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As to how this right may be enforced, it seems plain that if
the magistrate, after he has received the fine, is acting merely
as an administrative or ministerial officer, then the person
entitled to this third of the fine can enforce his right by a
simple ordinary action at law. On the other hand, if the
magistrate is acting in a judicial capacity, it is probable that
mandamus would have to be resorted to. At this moment I

am not prepared to say positively which remedy is available.
However, it ought not to be necessary to resort to any legal
procedure. Perhaps the magistrate is laboring under some
misapprehension of the law and his duties.

Peddlers—Municipal Corporations—Cities and villages, if
their charters so authorize, may pass ordinances licensing
peddlers.

October 13, 1915.

Hon. M. Laffey,
State Treasury Agent.

I have your communication of Oct. 9th, in which you ask
me to advise you on "the general proposition of whether or
not cities and villages can pass ordinances making it unlawful
for parties who have complied with the state law to transact
business as peddlers and hawkers."
No city or village can declare unlawful any business which

the state legalizes and licenses. Cities and villages have not
the power to prohibit peddling. They may, at most, only,
license and regulate the business of hawkers and peddlers.
This authority to license the business named is not an

implied power of municipalities. If the authority is not con
ferred by the charter, it does not exist.

Sec. 1576, Stats., is not a grant of power and it does not
confer upon any city or village the right "to further license
hawkers, peddlers or transient merchants," but simply per
mits that to be done "where authority so to do is conferred
upon them by law," that is, by city or village charter.
The state license is all sufficient for a peddler in any city

or'village unless the charter of the particular city or village
confers authority upon it "to license hawkers, peddlers and
transient merchants" and such authority has been exercised.
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Hence the general rule which you state in your letter, that
"it is therefore quite evident that cities and villages have the
right to impose additional taxes, other than the state license,
upon hawkers and peddlers," is subject to exceptions. In
other words, the general law simply refrains from withdraw
ing from any city or village the authority which its charter
may give it to license the business in question.
And where a city or village has this authority, its license

regulations must be reasonable. It cannot prohibit the busi
ness by confiscatory license fees or other regulations which
amount to prohibition. Ordinances which have that effect
have invariably been declared void. City of Monroe v. Endel-
man, 150 Wis. 621.

As. already stated, this business cannot be prohibited, either
directly or indirectly. It cannot be accomplished by un
reasonable taxation or under the guise of an ordinance to
establish or regulate public markets or street traffic. Cities
frequently are given authority to establish public markets
and regulate the same, and, so far as such regulations inci
dentally affect the business of peddlers, the regulation is
valid, but it is beyond the municipal power to declare the
entire municipality a public market place and thereby
prohibit licensed peddlers from prosecuting their business
there.

So, too, cities may make general and reasonable rules of
the street, including the length of time wagons or vehicles
are permitted to stop or stand therein. These rules, however,
must be of a general character and for the public welfare.
They cannot single out hawkers' and peddlers' vehicles and
deny them the use of the street such as is enjoyed by the
other vehicles of a like character. Peddlers are subject to
street regulations the same as other persons. They are
neither favored nor disfavored. Commonwealth v. Fenton,
139 Mass. 195.
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Statutes—Veterinarian's License—Repeal and reenactment
of sec 1492e-7 by eh. 609, Laws of 1915, does not extend the
time within which veterinarians may be licensed under its
provisions.

October 14, 1915.

Hon. 0. H. Eliason,
State Veterinariari.

I have your request for opinion of recent date in which
you call my attention to the situation arising under sec.
1492e-^7, Stats., as reenacted by ch. 609, Laws of 1915,
transferring the licensing and registration of veterinarians to
the department of agriculture, created by the last legisla
ture.

This statute, as originally enacted as ch. 298, Laws of
1909, prohibited persons to practice veterinary medicine or
surgery without being licensed or registered, with a provision
that persons engaged in such practice "in this state continu
ously for a space of ten years or more prior to the first of
January, 1909, may continue such practice without .ex
amination, providing such person produces endorsements of
his qualifications as a skilled and competent veterinary
physician and surgeon, subscribed and sworn to by two
hundred and fifty freeholders and owners of live stock resid
ing in the county in which such veterinarian lives, and provid
ed further that such person make application for license to
the board of veterinary examiners within thirty days after
the passage and publication of this act * * .
The statute provided further for the reregistration of

licensed veterinarians annually.
In transferring the administration of this registration sys

tem to the department of agriculture the statute in the main
was simply reenacted, the department of agriculture being
substituted for the board of veterinary examiners. As so
reenacted, it reads in part:

"and provided further that such person makes application
for license to the department of agriculture within thirty
days after the passage and publication of this act

You state that application for registration as a licensed
veterinarian without examination has now been made upon
the theory that persons engaged as such for a space of ten
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days prior, to January, 1909, may be so licensed upon applica
tion within thirty days after the passage and publication of
ch. 609, Laws of 1915. I am of the opinion that such was not
the intention of the legislature. The rule of construction here
applicable is that where a statute is teenacted such part
thereof as may be reenacted without change is construed as
having been continuous. Applying this rule to the case at
hand, it will be held that the language of the statute,
"within thirty days after the passage and publication of this
act," as reenacted by ch. 609, Laws of 1915, refers to the
same enactment to which it referred when originally enacted,
to wit, ch. 298, Laws of 1909. The law, therefore, does not
authorize the licensing and registration of veterinarians with
out examination as provided for during the period of thirty
days subsequent to the passage and publication of ch. 298,
Laws of 1909.

Automobiles Jitney Law—Does not apply to person
carrying passengers between two fixed points.

October 14, 1915.
C. J. Smith,

District Attorney^
Viroqua, Wis.

In your communication of the 13th inst. you state:

runs a five passenger automobile between Viroqua
and Viola, a distance of fifteen miles. He advertises to
make daily trips leaving each terminus at a certain hour,
fu price for each passenger. Does he come underthe Jitney Law?

The so-called Jitney Law, ch. 546, Laws of 1915, applies to:
Every person, firm or corporation operating any motor

veliicle along and upon any public street or highway for the
carriage of passengers for hire and affording a means of local
street or highway transportation similar to that afforded by
stre^ railways, by indiscriminately accepting and discharging
suc/i persons as may offer themselves for transportation along
the course on which such vehicle is operated or mav be
running."
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This is a penal statute and will be strictly construed.
In an oiDinion addressed to Louis J. Fellenz, district attorney
of Fond du Lac, under date of August 27, 1915,* I held
that the law did not apply to auto liveries. From your
statement I take it that the man therein mentioned does not
propose to indiscriminately accept and discharge passengers
along the way. Under such circumstances I do not think he
falls within the class of persons to which the law in question
was intended to apply. The service he proposes to render is
not "similar to that afforded by street railways."
In my opinion ch. 546, Laws of 1915, does not apply to

that character of business.

Public Officers—Board of Review—Municipal Corpora
tions—Members of board of review in cities under general
charter law, who draw salaries in other official capacities,
not entitled to special compensation as members of board
of review.

October 15, 1915.

Newton W. Evans,
District Attorney^

•  Oconomowoc, Wis.

I have yours of the 11th inst., in which you set forth certain
facts substantially as follows:

"By an ordinance duly passed, the common council
of the city of Waukesha, a city of the fourth class, and
containing between 9,000 and 10,000 population, fixed the
salary of the mayor at $300 and that of the aldermen at
$100 per annum. Under the provisions of sec. 925-139,
Stats. 19i3, the common council passed an ordinance
providing that the mayor, city clerk and three aldermen,
to be elected by the council, should constitute a board of
review, and fixed the salary of each member at $3.00 per day.
"You call attention to the provisions of sec. 925-31c,

Stats. 1913, and wish to be advised if a city alderman, who
has been so elected to membership on the board of review,
may receive the compensation allowed by said city ordinance
in addition to the annual salary received by him as
alderman?"

♦Page 709 of this volume.
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Sec. 925—139, Stats. 1913, reads as follows:

1. In cities of the first class, the mayor, clerk, tax
commissioner and assessor or assessors shall constitute a
board of review, and in all other cities the mayor, city clerk
and such other officer or officers, other than assessors, as
the common council shall, by ordinance, determine shall
constitute a board of review.

2. ̂ In all cities except those of the first class the common
council, shall, by ordinance, fix the salaries of the members
of the board of review."

Sec. 925-3Ic reads in part as follows:

"No officer or employe receiving a salary from.anv city,
whether organized under general or special law, shall receive
for service of any kind or nature rendered such city any
compensation therefor other than the salary fixed and
provided for such office. This act shall apply to all officials
now serving or hereafter elected or appointed to public
place. * * ♦ *"

Both sections above cited are enactments of the legislature
and constitute a part of the general laws of the state. They
both apply to and are in force in the city of Waukesha and
in every other city of the state incorporated under the gen
eral law.

In a city so incorporated which does not pay a salary to
its mayor and aldermen, such officers would be entitled to
receive whatever compensation was fixed in an ordinance
adopted under the provisions of sec. 925-139, subsec. 2.
On the other hand, in a city which does pay a salary to its
mayor and aldermen, sec. 925-3 Ic prohibits such officers
and employes from receiving any compensation for any
service of any kind or nature rendered for such city.
The case of Milwaukee v. Reiff, 157 Wis. 226, to which you

make reference in your letter, is exactly in point. Mr. Reiff
was an employe of the city as a clerk and stenographer, re
ceiving an annual salary of $i500. He was an expert in
making out the tax rolls of the city of Milwaukee, and out
side of his regular hours he was engaged by the city clerk to
assist in the regular work of preparing the tax rolls. For this
work he received extra compensation. It was held that any
sum so received by him for work on the tax rolls was received
without legal warrant or authority and was recoverable in
an action at the suit of the city.
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Had Mr. Reiff been an employe of the city of Waukesha,
and been elected to serve on the board of review under sec.
925-139, and received the $3.00 per day allowed him under
the said city ordinance,' the judgment of the court would
have been the same.

It is, therefore, my opinion that the aldermen in the city
of Waukesha who receive an annual salary from said city
cannot lawfully receive the compensation fixed by an ordi
nance of said city adopted pursuant to sec. 925-139.
In this connection I desire to call your attention to an act

of the late legislature-^ch. 456, Laws of 1915—by which it
is intended to legalize all disbursements piade by any city
prior to December 31, 1914, contrary to the provisions of
said sec. 925-3Ic, providing such payment shall be ratified,
legalized and validated upon approval by a three-quarter
vote of the common council of such city.

Bridges and Highways—County Board—County board may
not exceed bond limit fixed by sec. 1317/n-12q without a
vote of the people.

October 15, 1915.

Wisconsin Highway Commission.

In your communication of the 14th inst. you refer to sec.
1317/n-12a, which limits the amount of bonds that may be
issued under the provisions of sec. 1317/n-12 to one-fifth of
one per centum of the total assessed valuation of the county,
without submitting the question of their issue to a vote of
the people of the county, and ask whether this amount of
bonds may be issued by one county board and the process
repeated by the next ad infinitum, or whether the total
amount of bonds outstanding, so issued, must at all times
be limited to one-fifth of one percentum of the total assessed
valuation of the county.

Sec. 1317/71-12 provides:

"Any county, if its board shall determine, may raise
money for original improvement of any portions of the
system of prospective state highways by issuing nontaxable
semiannual interest payment coupon bonds bearing interest
at a rate not exceeding five per cent per annum, running
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not more than ten years, and not exceeding with all other
county indebtedness, the constitutional limit, the money
to be expended in the respective towns in proportions
determined by the county board."

Sec. 1317m-12a provides:

"No bonds shall be issued under th.e provisions of section
1317m-12 in excess of one-fifth of one per centum of the total
assessed valuation of the county, until the proposition for
their issue shall have been submitted to the people of the
county and adopted hy a. majority of the electors voting
thereon."

This provision plainly prohibits the issuance of any bonds
in excess of the limit therein fixed. In other words, it is not
permissible for the county at any one time to have outstand
ing bonds in excess of this limitation, unless they shall have
been authorized by a vote of the people as further provided
in said sec. 1317m—12a. The county board may, in the first
instance, make an issue of bonds up to "one-fifth of one per-
centum of the total assessed valuation of the county." Its
authority to make a further issuance of these bonds without
a vote of the people is thereafter suspended until some of
the bonds so issued shall have been redeemed, at which
time, of course, the county board may issue other bonds up
to the said limit. It is not permissible, however, for each
succeeding county board to issue bonds up to the limit fixed
without any reference to the amount of the bonds already
outstanding.

Courts — Forfeitures — Judgments — Satisfaction of judg
ments in favor of the state.

October 16, 1915.
Industrial Commission of Wisconsin.
I have your letter of Oct. 13,1915, in which you submit this

question:

"A judgment was entered against a defendant for violation
of sees. 1728—1 to 1728-4, otats. The defendant wishes
to pay and satisfy the judgment. What is the proper pro
cedure to be followed that the case may be closed in ac
cordance with the law?"
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A diligent search has failed to bring to light any specific
practice to be followed in the satisfaction of judgments in
favor of the state.

This judgment is for the collection of forfeitures, and the
laws particularly applicable to it are ch. 142 and sec. 2394-70,
Stats.

Ch. 142 does not impose forfeitures. It is a practice and
procedure chapter. Its purpose is to direct the method and
to supply the means for the collection of forfeitures which are
imposed by various other statutes; and although some of
those statutes direct that the forfeitures are to be paid into
the state treasury, that direction is significant only in showing
to whom the funds ultimately go, if indeed it has any signifi
cance, and does not point out the course those funds are to
take or the agents through whose hands they are to pass in
reaching the state treasury. That course and agencies are
prescribed by ch. 142. This conclusion is fairly forced by the
general language used in the chapter. A moment's considera
tion will convince any one that the phrase "pay into the
state treasury" contained in sec. 2394-70 is not controlling
on the point of practice.
In the first place, the forfeiture must be reduced to judg

ment. The last nam^d section says that the forfeiture is "not
less than ten dollars nor more than one hundred dollars for

each such offense." The fact that there has been a violation

of law must first be determined by a court and the exact
amount of the forfeiture, between those limits, decreed. This
court proceeding is under ch. 142. Until this has been done
the person liable to the forfeiture cannot make payment to
the state treasurer or to any one else. His liability must first
be reduced to the form of a judgment of a court having juris
diction of the subject matter.
To whom must that judgment be paid? Sec. 3307 com

mands every town^ village and city treasurer to demand of
and recover from each justice of the peace of his town, city
or village, all moneys received by such justice upon judg
ments rendered by him in actions under ch. 142, and to pay
such money to the treasurer of his county on or before the
first Monday of February. Sec. 3306 provides that all moneys
collected on account of any judgment in favor of the state
for forfeitures pursuant to said chapter shall be paid by the .
officer who collects the same, except justices of the peace
A.Q.—fi6
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and town and city treasurers, within twenty days after
collection, to the treasurer of the county in which the for
feiture was incurred. Sec. 715, subd. (5) makes it the duty
of every county treasurer, at the time required by law, to
pay to the state treasurer all moneys received by such county
treasurer during the preceding year, and which are payable
to the state treasurer for licenses, fines, penalties or on any
other account. These are the agencies whereby forfeitures to
the state reach its treasury.

Secondly, the examination of the numerous statutes which
impose forfeitures discloses the fact that widely varying
language is used to show that these forfeitures belong to the
state, while in other instances this matter is not mentioned at
all, but is left to the general provisions which govern the collec
tion of forfeitures. To illustrate: sees. 1738, 1738a and
1744a merely provide a forfeiture. They do not say to whom
these forfeitures shall be paid. Of course they go to the*state
treasurer ultimately except there be specific provision for a
part going to the prosecutor as an incentive for enforcing
the law. Sec. 1747-7T provides a forfeiture and says it shall
be recovered "for the state of Wisconsin." Sec. 1747-24

does the same and says "all money collected shall be turned
into the state treasury." I conclude that these and similar
expressions found in specific forfeiture sections are simply
repetitions or declarations of an existing general rule, and in
no wise control the procedure to be followed in collecting the
forfeiture or satisfying the judgment. It should be added,
however, that, in some cases, officers or boards are empowered
to sue for and collect forfeitures, and in those cases a command
to pay moneys so collected into the state treasury could be
complied with by paying to it directly. The general rule
remains, however, that officers should collect forfeitures and
pay them to the proper county treasurer.
Thus you will see there is no doubt as to where the money

should go in the first instance. It only remains to be deter
mined to what officer or officers judgments for forfeitures
may be paid and who may satisfy those judgments upon the
court records.

Justice court judgments may be paid to the justice. The
plain implication of the language of sec. 3307 is that pay
ment should be so made in that class of cases. And, of course,
upon payment to the justice he should satisfy the judgment
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upon his docket. What follows is said of judgments of courts
of record. There are several courses open to a judgment
debtor who desires to pay and to obtain satisfaction of his
judgment, which may be stated as follows:

1. He may wait until execution is issued and then pay the
amount of the execution to the sheriff. The sheriff is author

ized to collect the sum named in the execution and payment
to him is a valid discharge. The sheriff then pays the money.
to the county treasurer and returns the execution satisfied to
the clerk of the court, who, in turn, will enter satisfaction
upon the judgment docket. Execution is provided for by sec.
3302. It may issue any time within two years after rendi
tion of the judgment.

2. The judgment debtor may pay the amount of the judg
ment to the proper county treasurer, being particular to take
a receipt showing definitely the judgment upon which pay
ment is made. This receipt will support a motion in the court
for an order under sec. 2911 satisfying the judgment. Said
section promises that

"When a judgment shall have been fully paid and not
satisfied or the instrument or satisfaction shall have been
lost the court in which the same was recovered may, upon
satisfactory proof, * * * by order declare the same
satisfied and direct satisfaction to be entered upon the
docket."

3. The judgment debtor may pay the judgment to the
attorney of record for the judgment creditor; He has au
thority to receive the same and to execute a valid satisfac
tion therefor. Sec. 2908, Stats. Sec. 2899 provides for the
docketing of judgments and, among other things, directs
that there shall be entered therein "(3) The name of the
attorney for the judgment creditor, if stated in the record."
The attorney general or the district attorney is the attor
ney in these cases for the judgment creditor and it is as
sumed that his name is entered in the judgment docket. As
already stated, a judgment may be satisfied under sec. 2908
by an instrument, in writing, signed and acknowledged at
any time within five years after its rendition, by the attor
ney of record of the judgment creditor.
Even in the absence of a statute, the relation of attorney

and client carries with it, by implication of law, authority
on the part of the attorney to receive payment of a judgment
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and to satisfy the same. Flanders v. Sherman, 18 Wis. 575;
4 Cyc. 490; 23 Cyc. 1463. This rule as to the authority of
the attorney of record applies to state cases.

"As a general rule subject to certain exceptions in matters
touching the sovereignty of the state, when a state, as
plaintiff, voluntarily comes into court and invokes its aid,
she is bound by all the rules established for the administra
tion of justice between individuals and the suit is governed
by the same rules as private suits." 36 Cyc. 907.

Conway County v. Ry. Co., 39 Ark. 50, was an action to
recover from the railway company the balance claimed due
on a judgment in its favor. The amount of the judgment
had been paid by the defendant railway company to the
attorneys who had conducted the matter for the county and
who were attorneys of record. These attorneys were re
tained and they embezzled part of the money so received,
and it was for this money that the county brought its action.
The court said: (p. 53)

"Ordinarily an attorney is authorized by virtue of his
retainer to collect the judgment and to execute, in the name
of his client, a proper acquittance therefor. His authority
does not cease upon the rendition of judgment, but con
tinues until the money is made, unless he is sooner dis
charged."

We are not aware of any rule of law that should vary the
practice when the client happens to be a municipal or quasi-
municipal corporation.

Commissioners of Public Accounts v. Rose, et at., 1 Des;
Eq. Rep. 461, is right in point. Moultrie, the attorney gen
eral of South Carolina, acting for the state, sued on a bond
put in his hands for recovery. He settled with the obligor
through agents of the latter and applied the proceedings to
his own use. The bond specified that payments should be
made in specie or indents, but was not so settled or paid.
The question for determination was thus put and answered
by the court:

"Whether the defendant Moultrie, who acted as attorney
at law to sue for the debt, could legally release it without ac
tual receipt of the indents and specie? The cases of master and
servant * * * are not immediately applicable to the
present. Nor does the case of persons, appointed by letter
of attorney, apply altogether, because they are generally
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vested with power to receive, compound, or compromise
with debtors; but the authority of an attorney at law is
materially different; and we cannot consider the attorney
general in any other point of view, when suing for the
debts due the state. * * *
"* * * the state would have been bound by the

defendant Moultrie's act, if he had actually received the
specie or indents for Rose's debt; so on the other hand,
as he has not received the specie or indents. Rose shall
not be released from payment, although this bond has
been cancelled." (pp. 469-470.)

\

This may be sufTicient answer to your inquiry, but I take
this occasion to notice the present custom which seems to
be without warrant in law. It has been common practice
'in state cases; or others, for the judgment debtor to pay the
judgment to the clerk of the court. I am unable to find any
provision of statute which authorizes the clerk to receive or
which authorizes the debtor to pay him the amount of the
judgment.

"The clerk of the court in which a judgment has been
rendered has no right to receive money from defendant,
in satisfaction of the judgment, without special authority."
23 Cyc. 1464.

In support of the propositions as stated in Cyc., decisions
by the supreme courts of twelve different states are cited.
This rule has been recently followed in Hesse v. Zaffke,

183 111. App. 160, and May u. Ausley, 147 S. W. 91.
The exact contrary, however, is held to be the rule by the

federal court, in Blake v. Hawkins, 19 Fed. 204. The court
said:.

"The controversy depends upon whether or not the
clerk received the money under an order of this court.
This seems too plain for discussion. The order of the court
was its judgment. Thai was, that the defendants pay to
the plaintiffs the amount to which they were entitled. It
was under that order that the defendants paid the sum
recovered to the clerk. They might have awaited an execu
tion, * * * [I -^as safe for them to pay the clerk.
The judgment and his official bond one or both, were their
protection. Had there been no 'order of the court', they
could not have safely paid him. He would have been
only their agent, oi the agent of the plaintiffs. The judg
ment under which, and under which alone, they paid the
money, made him the agent of the law, and threw around
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the payment the security of the bond which the statute
requires. If the clerk had failed to pay the amount of the
judgment to the plaintiffs, it could not have been again
collected from the defendants." (19 Fed. 205.)

The bond of the clerk of the court in this state is prescribed
by sec. 740 and makes him and his sureties liable for all
"money that may come into his hands as such clerk as re
quired by law."
The authority of the clerk to receive such payment has

been sustained in Alabama and North Carolina, but in those
states there is specific authority to the clerk for so doing.
At best, it seems inadvisable for judgment creditors to

pay judgments to the clerk of the court unless specific statu
tory authority therefor is found.

Constitutional Law—Public Officers—Salaries—A member
of 1915 legislature may hold office of chief assistant state, fire
marshal and deputy commissioner of insurance even though
combined salary exceeds former salary of either office, espe
cially in view of fact that salary was not fixed prior to his
appointment.

October 18, 1915.

Hon. M. J. Cleary,
Commissioner of Insurance.

In your letter of October 11, 1915, you state:

"Ch. 504, Laws of 1915, consolidated the fire marshal's
department with the insurance department. This chapter
directed the commissioner to appoint one chief assistant fire
marshal. This is not new, however, as that requirement was
a part of the fire marshal law.
"The law relating to the salary of the chief assistant

fire marshal remains as it was prior to the consolidation;
that is, the salary is fixed by the state fire marshal. Prior
to the passage of ch. 504, the salary of the deputy commis
sioner of insurance was fixed by statute at twenty-five
hundred dollars ($2500). This chapter amended that
provision, so that the law now proyides that the deputy
commissioner shall receive a salary to be fixed by the com
missioner. Ch. 504 further provided that the deputy
commissioner might also be chief assistant fire marshal, in
which event it was made the commissioner's duty to appor-
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tion the salary paid to him between the approi)riation to
the department of insurance and the appropriation to the
state fire marshal. , i. xu ui
"Mr. F. W. Kubasta was a member of the assembly

during the session of 1915. Subsequent to the adjournment
of the session, he was appointed deputy commissioner of
insurance at a salary of two thousand dollars ($2000) a year.
Fie was also appointed chief assistant fire marshal at a
salary of fifteen hundred dollars ($1500) per year."

You wish to be advised as to whether or not Mr. Kubasta's
appointment to these places is legal.

If there is any infirmity in Mr. Kubasta s title to the office
in question it is by reason of sec. 12, art. IV, Const., which
provides:

"No member of the legislature shall, during the term
for which he was elected, be appointed or elected to any
civil office in the state which shall have been created, or the
emoluments of which shall have^^ been increased, during
the term for which he was elected."

Neither the office of deputy commissioner of insurance
nor that of chief assistant fire marshal was created during
the term for which he was elected a member of the legis
lature. Both offices existed prior to his election to the legis
lature and both offices exist now. The only change in the
law effected by the legislature of which he was a member,
relating to these two offices, was a provision in ch. 504, Laws
of 1915, being an act to consolidate the fire marshal's de
partment with the department of insurance, that the deputy
commissioner of insurance might be appointed chief assist
ant fire marshal. Such, however, was not made mandatory
and the law did not in terms consolidate these two offices so
there were and are in existence two distinct and separate
offices. These two offices are now held by Mr. Kubasta.
His eligibility to hold these two offices must be considered

separately. Is he eligible to hold the office of chief assistant
fire marshal? The office was not created during the term
for which he was elected a member of the legislature; con
sequently he is eligible to hold it unless the salary thereof
was increased prior to his appointment thereto. The salary
of this office was never fixed by statutory provision. It was
fixed by the state fire marshal. Subd. 44, sec. 170, Stats.
The amount thereof was $2500 per annum. Can he hold
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the office of deputy commissioner of insurance? As that
office was not created during the term for which he was
elected a member of the legislature, he may, unless the
salary of that office was increased prior to his appointment
thereto. The salary of this office prior to the passage of ch.
504i Laws of 1915, was fixed by statute at $2500 per annum.
Subd. 14, sec. 170, Stats.
In your statement you say that Mr. Kubasta has been

appointed deputy commissioner of insurance at a salary of
$2000. He has also been appointed chief assistant fire mar
shal at a salary of $1500 per year. It will thus appear that
the salary attached to either office is less than the salary
fixed therefor prior to Mr. Kubasta's appointment. It is
plain that if one person was appointed chief assistant fire
marshal at $1500 per annum and another person deputy
commissioner of insurance at a salary of $2000 per annum,
the title to neither office could be successfully challenged on
the ground that the salary thereof had been increased during
his term of office even .though a member of the legislature
were appointed thereto. Does the fact that Mr. Kubasta
has been appointed to both offices at a combined salary in
excess of that attached to either office, although less than the
combined salary of the two offices, necessitate a different
conclusion? There is no question but what there are two
different offices and if the offices were held by different per
sons there would be two salaries. Neither is there any ques
tion that there are now two offices though there is but one
officer. There may be some question as to whether there
are two salaries. It may be argued very forcibly that, in
case of the appointment of the deputy commissioner of in
surance as assistant chief fire marshal, the law contemplates
that he shall receive only the salary of the deputy commis
sioner of insurance, which salary shall be apportioned be
tween the appropriation to the department of insurance and
the appropriation to the fire marshal, as sec. 1946/?, as
amended by ch. 504, Laws of 1915, provides that when the
deputy commissioner of insurance is appointed chief as
sistant fire marshal his salary shall be apportioned between
the appropriation to the department of insurance and the
appropriation to the state fire marshal.

If the right of Mr. Kubasta to hold these offices and enjoy
the salary of $3500 per annum depended upon whether the
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law contemplates one or two salaries under such circum
stances, the question presented would be close and trouble
some. It is well settled that the constitutional provision
under consideration should be narrowly construed in favor
of eligibility. State ex ret. Ryan v. Boyd, 21 Wis. 208; State
ex ret. Johnson v. Nye, 148 Wis. 659; Riggs v. Brewery 64
Ala.282;29Cyc. 1381, 1383.
Applying this principle of construction there is perhaps an

even chance that the court would rule in favor of eligi
bility.
However, I think the decision in this matter may be rested

upon a more secure foundation. It is to be noted that the
constitutional provision under consideration does not prevent
a member of the legislature from holding an office, the emolu
ments of which shall have been increased during the term
for which he was elected. It simply provides that he shall
not be appointed or elected to any civil office, the emoluments
of which shall have been increased during the term for which
he was elected.

In State ex ret. Ryan u. Boyd, 21 Wis. 208, Ryan was
fleeted a member of the legislature. On the first Tuesday
of April, while the legislature was in session, he was elected
county judge of his county, and on the 9th day of May, fol
lowing, the legislature, of which he was a member, increased
his salary as county judge. The question was whether this
rendered him ineligible to hold the office of county judge, he
having been elected thereto before the legislature increased
the salary of that office. The court said:

"It is true, the increase of the emoluments of the office
was during the time the relator was a member of the legis
lature, but subsequent to his election to the ofiice of county
judge. Does such a case come within the prohibition of
the constitution? It is not within the language of the
provision, according to the most natural grammatical con
struction. That only forbids a member of the legislature,
while Such member, from being appointed or elected to any
civil office which shall have been previously created, or the
emoluments of which shall have been previously increased,
during the term for which he was elected." (p. 211.)

Ryan was held eligible to hold the office. From the above
it would appear that, unless the salary of the deputy com
missioner of insurance had been increased prior to Kubasta's
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appointment, the constitutional provision does not make
him ineligible to hold the office, even though the entire sal
ary of $3500 is to be construed as the salary of the deputy
commissioner of insurance.

The question then arises—^when was the salary increased?
Ch. 504, Laws of 1915, was published and became a law
August 7, 1915. It appears from the records in the office of
the secretary of state that the deputy commissioner of in
surance continued to draw a salary of $2500 up to Septem
ber 1, 1915. On August 30, 1915, you filed in the office of the
secretary of state a notice that Mr. Kubasta had been ap
pointed deputy commissioner of insurance and chief assistant
fire marshal, the term of such appointment to begin Septem
ber 1, 1915, "at a salary of thirty-five hundred dollars per
year, two thousand of which is to be charged to the appro
priation to the insurance department, and one thousand five
hundred to be paid from the fire marshal fund." The raise
in salary did not take place, therefore, until September 1,
1915, the time when Mr. Kubasta took his office. Unless it
can be said that your act in fixing or increasing the salary is
referable back to the time when ch. 504 became a law, thus,
giving it the character of a legislative act, it is plain that the
salary was not increased prior to the time when Mr. Kubasta
was appointed. Upon this question I think the authorities
are clear, that the act fixing or raising the salary was the act
of the commissioner of insurance and not the act of the legis
lature and that the date upon which the same was raised
was the date on which the commissioner of insurance acted.

In Brady v. West, 50 Miss. 68, it appeared that the consti
tution of that state empowered the legislature to create new
counties and provided that the clerk of the chancery court
should be one of the county offices. The legislature created
the county of Tate out of portions of several other counties
and empowered the governor to appoint the clerk of the
chancery court in the new county. The governor appointed
Brady, who was a member of the legislature which created
the new county. The right of Brady to hold the office being
challenged, the question was whether the office was created
by the legislature or by the constitution. The court held
that, although the office was provided for by the constitu
tion, it was the act of the legislature that created the new
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county and called the office into being. Hence, the office
was created by the legislature and it was held that Brady,
being a member of the legislature that created the new
county, was ineligible to hold the office.
In the case of Case ex rel. Attorney General v. Portery 1 Ala.

688, it appeared that the constitution of that state empow
ered the legislature to divide the state into judicial circuits.
The judges of the circuit courts of that state were elected
by members of the legislature. The legislature created a
new judicial circuit and elected one of its own members as
judge thereof. Upon his title to the office being called in
question he contended that the office was created by the
constitution and not by the legislature. But it was held that
the act of the legislature creating the new circuit created
the office, and a member of the legislature creating the cir
cuit was not eligible to election or appointment to the office
of judge thereof.
In State v. Goading, (Idaho), 124 Pac. 791, the court had

under consideration a law providing for the creation of
highway districts by the people of the district. Said act
provided for the election of three highway commissioners
when a district was formed pursuant to the act. Shoshone
highway district No. 2 was established, and a member of
the legislature which had enacted the law was elected one
of the highway commissioners. The question arose as to
whether he was eligible to the office. As to this the court
said:

"While it is true said highway district act was passed
by the legislature and the organization of a highway district
would not have been valid without it, yet there was no
office of highway commissioner until the people had acted
and the district created, and no such ofTice could come
into existence without the vote of the people. In this
case it took the action of the legislature and the vote of the
people to create the office. The people under said act
created the highway district, and thereby brought the office
of highway commissioner into existence." (p. 793.)

The court referred to the Alabama case, supra, and said:

"The analogy between the Alabama case and the case
at. bar is this: The constitution of Alabama provides for a
circuit judge in each judicial circuit and leaves the legis
lature to create the circuits whenever it concludes that it is
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expedient to do so. In the case at bar the legislature
provides for highway commissioners, but leaves the creation
of districts to a vote of the people, and the office of highway
commissioner does not in fact exist and is not created until
the people have acted and organized the district." (p. 794.)

It will thus be seen that in the Alabama and Mississippi
cases, supra, the constitution provided that certain offices
should exist when the legislature took certain actions. Upon
the legislature acting, however, bringing the offices into ex
istence, the creation of the offices was not referable back to
the constitution, but the creation thereof was held to be a
legislative act. In the Idaho case the legislature provided
for the formation of highway districts by the people. When
the people acted certain offices were brought into existence.
Upon such action by the people, however, the offices created
were not referable back to the legislature. They were created
by the people, although the people depended upon legis
lative authority for. the validity of their action.'

So, here, the salary of the deputy commissioner of insur
ance was not fixed by legislative act, but was fixed by an
administrative officer pursuant to legislative authority con
ferred upon him. There is no difference between this situa
tion and those considered in the cases abpve cited; The sal
ary was fixed or increased by administrative and not by
legislative act and the time of such fixing or raising of the
salary is of the date when the commissioner of insurance
acted.

From this it necessarily follows logically, and, it seems to
me, conclusively, that the salary of the deputy commissioner
of insurance was not fixed prior to his appointment, and
upon the authority of Siaie ex rel Ryan v. Boyd, supra, Mr.
Kubasta is eligible to hold the office and draw the increased
salary even though the increased salary be construed to
attach to the office of deputy commissioner of insurance.
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Indigent, Insane, etc.—Charitable and Penal Institutions—
Board of Control—Appropriations and Expenditures—^Board
of control may transport to another state an insane person
confined in a county asylum at state expense.

October 20, 1915.

State Board of Control.

I have your letter relating to the deportation of non
resident insane in which you state that you caused Peter
McAndrews, an inmate of the Milwaukee hospital for the
insane, and a resident of Iowa, to be taken from that hos
pital to the Iowa state hospital, from whence he had escaped;
that the secretary of state refused to allow your bill of
expenses on the ground that your board had no power, under
sec. 594, to incur such expense, and you wish to be advised
whether the disbursement made in so transporting McAndrews
can be paid under the provisions of said section.

In my opinion it can be paid. Undoubtedly it was the in-
, tention of the legislature to provide for relieving the state of
the expense of caring for every transient insane in every case
possible, and the statutes should be read so as to effect that \
purpose if it can be done without violence to the plain
language used. There is only one word in the section which
I can find that would seem to offer the least obstacle to your
interpretation of the siection, that is, the word "either." If
that word is here given to mean what is usually expressed
by "any," your trouble disappears. Courts have frequently
read "either" to be the same as "any" when necessary to
accomplish the evident purpose of a statute.

"The word is used sometimes in the sense of one or the
other of several things, and sometimes in the sense^ of one
and the other; and it may have the same meaning as 'any.
14 Cyc. 1232.

"Either. 1. Each of two; the one and the other;—some
times of more than two, for ,each, each one. 2. One of
two; the one or the other;—sometimes of more than two,
for any one." Webster's Dictionary.

"There have been three famous talkers in Great Britain,
either of whom would illustrate what I say about dogmatists."
Holmes.

You will observe also in this same connection that sec.
587c, Stats., treats of the two state hospitals and the Mil-
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waukee county hospital and the parole of patients therefrom.
The last sentence of this section contains the expression "no
inmate of either hospital."

It is also to be noted that no section intervening between
sec. 587c and sec. 594 repeats the names or gives the number
of the hospitals to which acute insane may be committed.
They are committed, of course, to one of these three hospitals,
and when the last named section speaks of deporting tran
sient insane it naturally refers to those hospitals in which
such insane may be inmates. I conclude, therefore, that sec.
594 relates as well to the Milwaukee county hospital for the
insane as to the state hospitals.
But there is another solution to this problem. Sec. 585c

treats of the commitments to the several hospitals, and while
there is some confusion and lack of clearness in its phrase
ology, still it seems evident that all commitments of "tran
sient or nonresident insane" should be to the state hospi
tals. If this is the correct reading of the last named section,
then any commitment to the Milwaukee county hospital
of nonresident insane is erroneous and the person so com
mitted can be transferred by you to the state hospital.
That transfer would confessedly obviate the objection raised,
but I do not deem such transfer necessary to enable you to
deport nonresident insane at state expense. That you can
do this by indirection is another argument in favor of the
conclusion that the legislature intended to give you power
to do it directly.

Public Officers—Courts—Costs—Compensation fixed by
county board for services of officers in vagrancy cases applies
as well when fine and costs are paid as when they are not.

Justice may pay costs in criminal cases directly to offi
cers, witnesses, etc.

October 20, 1915.

William T. Lennon,
District Attorney,

Hurley, Wis.
In your letter of recent date you say:

"Acting under sec. 669, subd. (14), Stats., the county
board fixed the fee and compensation of officers at fifty
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cents for services performed in all prosecutions for offenses
mentioned in said subdivision.
"(1) Would the compensation of officers be limited to

this fixed fee in such prosecutions where defendant paid the
taxed costs, or would they be entitled to the fees fixed by
statute?
"(2) Is the municipal judge authorized in criminal cases,

where the costs are paid by the defendants, to pay officers
their fees out of costs collected by him, or should he turn
' over all costs so collected to the county treasurer?"

It is my opinion that the officers in question are limited
in the matter of their compensation to the fee fixed by the
county board in every instance. Their fees are determined
entirely by the county board and not at all by the action of
the defendant in a prosecution.
The statute (sec. 669), among other things, provides that

when a county board has fixed the fees of officers and magis
trates in certain classes of cases there named, "no greater
compensation than shall be so fixed shall be recovered." No
exception is made in cases where the defendant pays his fine
and costs. This conclusion is strengthened by the object
sought to be accomplished by this statute, which is a com
paratively new one. The legislative intent was not only to
relieve the public treasury from demands made upon it on
account of officers' and magistrates' fees, but those that
came in the form of cost of maintenance of tramps in the
county jails.
Not only is the officer limited in all cases by the fee fixed

by the county board, but the court itself is likewise limited
in this regard. Fees are fixed by virtue of the provisions of
sec. 3775. The justice shall also tax as costs in favor of the
party recovering judgment as follows:

"(3) All other lawful fees and charges of any constable
or other officer for services rendered in the action pursuant
to law." Sec. "3775, Stats.

In general, the fees of constables are fixed by sec. 843,
but this section, so far as the class of cases named in subd.
(14), sec. 669 are concerned, is suspended in your county..
In prosecutions of that character the fees and compensa
tion of officers and magistrates in Iron county are deter
mined, not by the general statute, but by the action of its
county board.
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To accomplish the legislative purpose in enacting this
statute, the courts have construed its provisions quite
rigidly. In Ryan v. Outagamie County^ 80 Wis. 336, the su
preme court was first called upon to consider this statute.
In that county the justice's fee had been fixed at two dollars
in each tramp case. The plaintiff claimed that, in addition
thereto, he was entitled to fifty cents in each case for making
and filing certificates, and reports under sec. 4764, 4765, 680
and 696, on the ground that said certificates and reports
were not made and rendered under the law. The court said:
(page 338)

"Although it is true, that the tramp law makes no pro
vision, in terms, for these services, still we think that they
are strictly services performed under the law."

Can a municipal judge pay officers their fees in criminal
cases when the fines and costs have been paid to him?
I believe it is the universal custom, of long standing, for
justices of the peace to make such payment. This custom
must have come to the knowledge of the legislature and its
tacit acquiescence therein, through failure to forbid the prac
tice or to pass more specific provisions upon the subject, is
a strong justification for the custom and a warrant for its
continuance. I find no direct specific statutory answer to
your second question. There are numerous sections of the
statutes, such as sees. 677, 680, 4764 and 4766, which may
be construed to deny to justices of the peace such authority
by implication, but they are not sufficiently clear in my
opinion to warrant me in saying that this practice is illegal.
And there are other sections which plainly distinguish
fines from costs and seem to warrant a different disposition
to be made by the justice of the one than the other.

All of these provisions of the statutes, in reference to jus
tices of the peace and the payment of fees of officers, apply
to the municipal court of Iron county. That court was
created by ch. 22, Laws of 1907. Subsec. '2, sec. 16 of that
act fixes the judge's fees the same as are allowed justices of
the peace, and he is to tax, as costs, the same fees in the
same manner as in justices* courts. Sec. 16 further requires
the municipal judge to file reports and certificates required
by sees. 679 and 680, Stats.
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The direction to your municipal judge to "pay into the
county treasury monthly all fees received by him in any crimi
nal matter" probably has reference to his own .fees, that is,
to make plain that his salary is in full for his services, in
criminal matters, and that fees taxed for such services belong
to the county.

I, therefore, advise that your municipal judge may pay
officers and witnesses their fees out of costs paid to him
in criminal cases.

Public Officers—Legislature—^Members of the legislature
may not serve on committees thereof after their resignation.

October 20, 1915.

Hon. L. C. Whittet,
Speaker of the Assembly.

In your letter of the 18th you say that, in accordance with
Joint Resolution No. 91 A, you appointed as the assembly
side of the committee Messrs. Hambrecht, Morgan and
Redding. That Messrs. Hambrecht and Redding have ten
dered their resignations as members of the legislature. You
ask if such resignations will prevent their serving as mem
bers of the committee provided for under the joint resolu
tion.

Joint Resolution No. 91 A provided for the appointment
of a special committee of five "composed of three from the
assembly, appointed by the speaker, and two from the sen
ate, appointed by the lieutenant governor, as presiding
officer of the senate" to perform the duties therein provided.

It seems clear to me that the purpose was to have this
committee composed of members of the legislature. As
soon as any such members tender their resignations and such
resignations are accepted, they cease to be members of the
legislature. I am of the opinion that whenever the members
of this committee lose any of the qualifications which were
requisite for their appointment in the first place they lose
their qualification to remain members of such committee.
Loss of membership in the legislature would be such a loss
of qualification. Of course the resignations do not take
effect until they have been accepted.
A.G.—57
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I have not found any decisions of courts upon this par
ticular question. In an opinion given by one of my pre
decessors to Milo Mucklestone, district attorney of Wau-
kesha county, under date of July 22, 1910, and found at page
757 of the Biennial Report and Opinions of Attorney General
for 1912, it was held that members of the county board,
named by the chairman thereof to act as commissioners in
conjunction with a town board for the erection of a bridge,
remain such only during their membership on the board.
I see no reason to differ with that opinion at this time, and
see no reason why the same rule should not be applicable to
a committee of the legislature.

Taxation—State Tax Levy—The state tax levy for 1915
and 1916 is made by ch. 632, Laws of 1915, and cannot be
increased by the secretary of state under sec. 1071.

October 21, 1915.

Hon. John S. Donald,

Secretary of State.
I have your request for official opinion in which you

submit the following inquiry:

"Sec. 1071, Stats. 1913, empowers the secretary of stale
in case of a deficiency to levy a tax for general purposes.
Ch. 632, Laws of 1915, as amended by ch. 636, levies a
state tax and forbids the increase of this tax by any
executive or administrative officer. Docs this enactment,
in effect, repeal sec. 1071?"

Ch. 632 contains two sections which arc identical except
that the first section relates to the present fiscal year and
the second section to the next succeeding fiscal year. The
first section reads as follows:

"To provide for the estimated expenses of the state of
Wisconsin for the present fiscal year in excess of the income
otherwise applicable thereto a state tax of one thousand
dollars is hereby levied upon the taxable property of the
state for the year 1915, in addition to all other taxes and
charges authorized by existing laws for such year, such
Ic\^ not to be increased or diminished by any executive or
administrative officer, and the same shall be apportioned by
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the secretary of state to the several counties, and be appor
tioned according to law by the several county clerks of such
. counties to the taxing districts therein and be collected and
accounted for according to law.".

I

Ch. 632 was enacted as Bill No. 689 S. By s.ec. 12, ch.
634, Laws of 1915, sees. 1 and 2 of this act were numbered
respectively as subsec. 1 and subsec. 2 of a new section to be
numbered 1071m, Stats.
By sec. 12, ch. 636, Laws of 1915, sec. 1071m is amended

"by striking therefrom, wherever they appear, the follow
ing words: 'such levy not to be increased or diminished
by any executive or administrative officer,' and by inserting
in each place thereof the following language: such levy not
to be increased by any executive or administrative officer
but may be diminished as provided in section 1069a."

The effect of this amendment is that, so far at least as
legislative intent is concerned, the authority of adminis
trative officers under sec. •1069a to remit in whole or in
part the state tax levy is restored, but all power to make
or certify any levy other than the one, thousand dollars
levied by sec. 1071m and "other taxes and charges authorized
by existing laws" is abrogated.
Ch. 632, Laws of 1915, is entitled:

"An act levying the state taxes for the years 1915 and
1916 as required by section 5, article VIII of the Con
stitution."

Sec. 5, art.* VIII, Const., provides:

"The legislature shall provide for an annual tax sufficient
to defray the estimated expenses of the state for each year;
and whenever the expenses of any year shall exceed the
income, the legislature shall provide for levying a tax for
the ensuing year, sufficient, with other sources of income,
to pay the deficiency as well as the estimated expenses of
such ensuing year."

It will be noted that this section of the constitution
does not expressly declare that the legislature shall itself,
and directly levy an annual tax, but, in the first clause,
"shall provide for an annual tax," and, in the second clause,
."shall provide for levying a tax."

This language of the constitution has apparently been
construed by the legislature, at least for a great number of
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years, as empowering the legislature to provide for taxes
or provide for the levy of taxes by making appropriations,
supplemented by provisions of law either incident to the par
ticular appropriations, or generally and independent of
particular appropriations, indicating more or less definitely
that the funds to meet such appropriations shall be derived
from taxation, and authorizing administrative officers to levy
the taxes. Sufch levy, the appropriations having been made
and the sources and amounts of revenue other than taxes
being known or ascertainable, of course resolves itself sub
stantially into an administrative function of ascertaining the
amount of revenue necessary to be raised by taxation in order
to meet the expenses of state government as fixed in the
appropriations made by the legislature. As illustrating this
construction of the constitutional provision referred to by the
legislature is the tax for common schools provided for by sec.
1072a, which provides an annual appropriation to the
common school fund income of an amount equal to seven-
tenths of one mill for each dollar of the assessed valuation of
the taxable prpperty in the state to be derived, two hundred
thousand dollars from corporation taxes "and the balance
from a tax which shall be levied on all other taxable
property." Similarly,' sec. 51.15, providing for the levy of
taxes on railroads and other public service corporations,
provides:

"The [tax] commission shall compute and leyy a tax
upon the property of each company defmed in section 51.02,
as assessed at the average rate of taxation determined as
aforesaid, *

Acting upon this view of the effect of the constitutional
provision above referred to, the legislature enacted ch. 153,
Laws of 1869, which has come down to us without sub
stantial change as sees. 1071 and 1072 of the present statutes.

Sec. 1071 provides:

"Whenever it shall appear before the apportionment
and certification of such state tax, as above prescribed,
that the appropriations made by the legislature and existing
laws exceed the amount of state tax levied to meet the
expenses of the year for which such tax was levied, the
secretary of state shall levy and apportion such additional-
amount as may be necessary, in connection with the amount
provided by law to be levied, to meet all authorized demands
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upon the state treasury up to the time when the succeeding
state tax will be due and payable."

Pursuing the same policy and acting upon the same
construction of the constitution, the legislature of 1887
enacted ch. 397 of the laws of that year, which-has come
down to us in its present form as sec. 1069a, Stats.
This section reads as follows:

"Whenever in the opinion of the governor, secretary
of state and state treasurer, or a majority of them, the
public interest requires it, they may apply the surplus in
the treasury, or so much thereof as may be by them deemed
proper, as a portion of the state tax levy in each year, and
the balance thereof, after deducting the amount above pro
vided for, shall be apportioned in the same manner as now
provided for under the provisions of section 1070."

Sec. 1070, Stats., originally enacted as part of ch. 18, R. S.
1858, upon the same theory, provides:

"The secretary of state shall annually apportion the
state tax levy for the year and all other taxes which he is
directed by law to levy as or in the manner of a state tax
among the several counties * *."

From the foregoing statutes it is apparent that in legis
lative contemplation the legislature, by appropriation acts
or otherwise, authorized state revenues to be raised by taxa
tion and complied yrith the provisions of sec. 5, art. VIII,
Wis. Const., requiring it to "provide for an annual tax" or
"provide for levying a tax" by authorizing and requiring
designated administrative officers to apportion or levy such
taxes as might be required.
By sec. 1069a certain named officers were expressly au

thorized by official act to apply any balance in the state
treasury to the running expenses "as a portion of the state
tax levy," and to apportion the balance needed as a state tax.
By sec. 1071 the secretary of state was authorized to levy

a tax for general state purposes whenever the appropriations
made by the legislature and existing laws should exceed the
revenues available from receipts and taxes otherwise levied.

It is apparent that the legislative design in ch. 632, Laws
of 1915, was to abrogate the power of administrative officers
under both sees. 1069a and 1071, Stats. Subsequently, by
amendment, in sec. 12, ch. 636, the authority of adminis-
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trative officers under sec. 1069a to apply the balance in the
state treasury as a part of the state tax levy and to appor
tion only the residue of state expenses as a state tax, com
monly spoken of as the remission of state taxes, was restored.
Ch. 632, Laws of 1915, does not expressly repeal, generally

or specifically, any law. But the constitutional power to
provide for an annual tax and to provide for levying a tax
is in the legislature, and administrative officers can have and
exercise no authority in the nature of levying a tax except
as the same be conferred upon them by act of the legislature.
The answer to your question, therefore, resolves itself into

a determination of what the legislature has done in this re
spect, and, insofar as this may be a question of statutory
construction, is a question of legislative intent. The lan
guage of ch. 632, as amended, could hardly be more explicit.
In and'by this act the legislature itself undertakes to and
does levy an annual state tax to provide for the estimated
expenses of the state government and expressly declares that
such levy is "not to be increased by any executive or admin
istrative officer but may be diminished as provided in sec
tion 1069a." This language, being the last word of the legis
lature upon this subject, must be taken as repealing by im
plication all previous acts of the legislature with which it is
in conflict. Clearly, in my opinion, sec. 1071, Stats., is such
a previous act and is, by clear implication, repealed by ch.
632, Laws of 1915 (sec. 1071m), as amended by ch. 636,
Laws of 1915.

Appropriations and Expenditures—Public Officers—Board
of Optometrij—Board of optometry may retain 11000 per
year of money collected by it.
No money can be paid out of treasury for per diem or ex

penses of its members.
October 21, 1915.

Hon. Charles D. Wauoh, Seci].,
Board of Examiners in Optomctrij,

Milwaukee, Wisconsin.

I have yo ir communication of the 20th inst., in which
you refer to r.h. 488, Laws of 1915, creating the Wisconsin-
board of examiners in optometry, and ask;
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"Is the board of examiners in optometry entitled to use
annually $1,000 or can the board, only use $1,000 under this
law and turn all in excess of $1,000 into the state treasury?"

Sec. 13, sec. 1435/-35, as enacted by ch. 488, provides:

"All moneys collected or received by each and every
person for or on behalf of the Wisconsin board of examiners
in optometry in excess of one thousand dollars, shall be
turned into the general fund of the treasury on the first day
of January of each year."

This requires an annual accounting of all moneys collected
in excess of $1000, the clear implication being that $iOOO
may be retained and used by the board. The answer to your
question is, therefore, in the affirmative.

You also ask:

"If the board of examiners in optometry should find that
they will have to spend more per diem, have more actual
expenses and secretary's salary than the above quoted
$1000, is the secretary of state authorized under the law
to audit the per diem and other expenses, secretary's salary,
etc., and pay same out of the money so paid into the state
treasury by this board?"

No money can be paid out of the state treasury except in
pursuance of an appropriation made by law. There being no
legislative act appropriating any portion of the money paid
into the state treasury for the purpose you suggest, it will
not be permissible for the secretary of state to hudit your
per diem and other expenses, nor can the state treasurer
pay put any money for salaries or expenses.

Municipal Corporations—Towns—Villages—Public Offi
cers—On organization of villages, officers of town residing in
village continue to hold their offices until next annual town
meeting.
Property of town—^how divided between town and village.

October 23, 1915.

Albert W. Grady,

District Attorney,
Port Washington, Wisconsin.

In your letter of the 18th you submit the following ques
tions:
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"On September 10, 1915, the circuit judge made an order
incorporating the village of Saukville, located in the town of
Saukville this county. At an election held on October 5th
the voters voted to incorporate, and on October 7th the
order was duly recorded. Three of the officers of the town,
to wit, the clerk, treasurer, and one supervisor, live in the
limits of the newly incorporated village, and their term of
office does not expire until the spring of 1916. Are these
offices vacant under subd. (4), sec. 962, or do these officers
hold over for the balance of their term, ev-en though living
in the village? Does the case of State v. Supervisors, 21
Wis. 443, apply to this situation? If these officers hold
over and the village also elects new officers, do the town
officers continue to act for the village district also?
"I notice that ch. 11, Laws of 1915, provides that the

board fill a vacancy. If only two members of the board
remain, is that number sufficient to act under this chapter?
I take it that the word 'may' in, this chapter means 'must'
or 'shall,' as the public interest is concerned.
"Can the village ask from the town any part of the

saloon license money paid into the town treasury for the
year 1915-1916, or does all of this belong to the town?
Is any personal property that belonged to the town and
within the territory of the new village at the time of the new
incorporation the property of the town or village? In case
of vacancy I take it that the officers are paid their propor
tionate salary for the time they served."

With reference to whether or not the three officers of the

town, to wit, the clerk, treasurer and one supervisor, con
tinue in office after the organization of the village in ques
tion, you are advised that this situation would be governed
by sec. 925/, Stats., which provides:

"Any town officer, except justices of the peace, who shall
reside within the limits of an incorporated village which
shall be separated from such town by the provisions of this
act, and any town officer, except justices of the peace, who
shall reside within the territory embraced within any village
hereafter organized, shall continue to be such town officer and
discharge all the duties thereof until ten days after the next
annual town meeting in said town unless his successor shall
have sooner qualified.'"

The above statute, you will notice, has specific reference
to the organization of villages out of a township.

With reference to the division of personal property be
longing to the town and within the territory of the new vil-
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lage, you are referred to sec. 925e, Stats., which section is
entitled "Division of property between towns and villages,"
and relates specifically to villages incorporated within the ter
ritory of the township.

Subsec. 3 provides, in part, as follows:

"And in case of personal property, if no satisfactory
arrangement for the division of it can be otherwise made,
such appraisers may order the same to be sold at public
auction to the highest bidder at such time and place as they
may direct and after giving such public notice as they may
prescribe."

You also ask:

"Can the village ask from the town any part of the saloon
license money paid into the town treasury for the year 1915-
1916, or does all of this belong to the town?"

There are not sufficient facts submitted to enable me to

determine definitely the answer to this question. Unless a
village supports its own poor it is not entitled to license
moneys collected by it even after it becomes a corporation.
Winneconne v. Winneconne, 122 Wis. 348.
A village is under no obligation to support its own poor

until it so provides by ordinance or resolution. Winneconne
V. Winneconne, supra; Opinion to the district attorney of
Polk county, June 8, 1915.*

"If any village does not under its charter provide for'the
support of the poor therein and the town in which such
village is situated does support the poor therein all such
moneys received by the village treasurer shall be paid to
the treasurer of such town; and provided, further, that in
counties where the county system of supporting the poor
shall have been adopted such moneys shall be paid by the
town, village or city treasurers receiving the same, unless
the supervisors, trustees or common council thereof shall
have, by ordinance or resolution, authorized a different way

. of disposing thereof (which they may do) into the county
treasury semiannually and shall be applied so far as is
necessary to defraying the expense of supporting the poor
of the county and such portion as shall be ordered by the
county board for the prevention of disease and of the spread
of disease and for public health administration." Sec.
1562, Stats. 1913.

*Page 486 of this volume.
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The duty of the town to support the poor within the vil
lage will continue until the village adopts an ordinance or
resolution voluntarily assuming that duty. If the town sys
tem of supporting the poor obtains in your county, certainly
the money will belong to the town until that time, and I am
of the opinion that the tillc of the town in and to said money
cannot be divested even though the village may hereafter
adopt such a resolution.
On the other hand, if the county system of supporting

the poor is maintained in your county, then the money be
longs to the county unless the town board has heretofore,
by ordinance or resolution, provided for a different disposi
tion of the money. Unless the town has provided otherwise,
by the adoption of an ordinance or a resolution, it has no
title to the money, if the county system of supporting the
poor exists therein.
The only situation in my opinion under which the village

may claim a portion of these license moneys arises if the
county system of supporting the poor obtains and if, fur
ther, the town board has adopted a resolution or ordinance
providing that these moneys shall be devoted to some other
use so as to become town property. The foregoing statement
may enable you to solve this question for yourself.

As to whether the town officers holding over have power
to act for the village as well as the township, would say that
sec. 867 provides for the organization of newly incorporated
villages and the election of officers. After the village is or
ganized it should provide for its own officers and the old
town officers have no jurisdiction within the village limits.

Indigent, etc.—Legal Settlement—^Under poor laws settle
ment of wife follows that of husband even though they do
not live together.

October 25, 1915.
Stanley G. Dunwiddie,

District Attorney,
Janesville, Wis.

I have your letter of Oct. 19th, in which you say:
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"A woman who had a le§al residence in Rock county
at one time, moved to the city of Monroe, Green county,
where she lived for a short time and. then married a man
who was a legal resident of Green county. She lived with
her husband for about two years, during which time the
couple made their home with the parents of the husband
and these parents partially supported the woman and her
husband., About 1912, the woman left her husband for the
reason, as slje claimed, that he did hot properly support her
and with the intention of never returning to him.
"Since she separated from her husband she has lived

with her father in Rock county, until a few months a^o,
when she returned to Green county where she is now applying
for aid from the poor master. . Her husband is a cripple and
unable to'support her, except partially, and they also have
two children under the a^e of sixteen.
"The question has arisen as to whether Rock county

or Green county is liable to contribute toward the support
of this woman as a pauper. We claim that the residence
of the wife always follows that of her husband, and, there
fore, she has a legal settlement in Green county. Will you
kindly give me your opinion on this question?"

Supported as your position is by sec. 1500, Stats., and
the decision in Monroe County v. Jackson County, ,72 Wis.
449, I can conceive of no way of overthrowing it, granting
your statement of facts to be correct.

Sec. 1500 provides:

"(1) A married woman shall always follow and have
the settlement of her husband if he have any within the
state."

And the supreme court decided that this language means
what it says.
Of course you understand that this office is as much legal

adviser to one district attorney as it is to another and hence,
when giving an opinion upon a matter upon which counties
are opposing parties, special care should be exercised to
stand impartial between them.
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Constitutional Law—Public Lands—Leases—certain lease
executed by the state park board examined and held not
prohibited by sec. 14, art. I, Const., prohibiting leases of
agricultural lands for more than fifteen years.

October 28, 1915.
Wisconsin Conservation Commission.

In your letter of the 25th you enclose a Idnd contract,
lease, warranty deed, supplemental lease, and letter from
Frederick Cranefield, secretary of the state horticultural
society.
The land contract, or agreement, is dated Jan. 8, 1912,

and by it Hjalmar Rued Holand and wife agree to convey
to the state of Wisconsin, acting through the park board,
certain lands in Door county, Wisconsin, in consideration
of which the state agrees to pay said Holand $14,599.21,
and to deliver to him a lease, substantially in the form and
of the tenor of the form of lease thereto attached and marked
exhibit A, of what is therein designated as the "orchard
land," bwng a portion of the premises therein agreed to be
conveyed to the state, for the term of twenty-five years.
The lease was apparently made by executing the form.

attached to the contract, filling in certain blanks. It is
dated January 15, 1912, and is executed by the state park
board and by said Holand. It refers to the contract, and
recites that it is executed pursuant thereto. By its terms the
state, acting through the park board, "in consideration of
the premises," leases, demises and lets unto said Holand,
for the term of twenty-five years from its date, the so-called
"orchard land," "upon which there is now planted and
growing an orchard of fruit trees." Among other things the
instrument provides that "the lessee hereby agrees to keep
and maintain the premises covered by this lease, and the
trees and other vegetation or growth thereon, in a neat,
clean and husbandlike appearance and condition during the
term hereof,- * * * and in case of the failure of said
lessee to carry out the agreements in this paragraph con
tained, the said lessor, in addition to the right to terminate
this lease as hereafter provided, shall also have the right,
at its option, after ten days' notice to the lessee of its inten
tion so to do, to enter upon said premises and the buildings
thereon and put and maintain the same in the condition and
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appearance required of the lessee herein, and the said lessor /
shall thereupon have the right to recover of said lessee such
damages, expense and costs as said lessor shall incur in so
placing and maintaining the premises aforesaid in the condi
tion hereby required of the said lessee." By its terms the
lessee further agrees not to erect or cause to be erected any
buildings upon said land "excepting such as are necessary
in the cultivation and use of said leased premises for raising
fruit and agricultural products for the benefit of himself
and family." The instrument also provides: "And that in
case the said lessee * * * shall violate any of his agree
ments herein contained, then the said lessor may expel the
lessee from the premises forthwith."
The warranty deed, "for and in consideration of certain

considerations specified in articles of agreement dated Jan.
8th between said parties and the sum of" $14,599.21, con
veys the premises described in the agreement to the state.
It is dated Jan. 15, 1912, and is executed by Holand and
wife. \
The supplemental lease was executed pursuant to the

agreement and lease, aild gives a more accurate description
of the "orchard land."
The letter from Mr. Cranefield is dated Oct. 19, 1915, and

reports that he recently looked over the orchard located on
what was formerly the Holand farm; that "this orchard is
really in abominable shape. The trees have not been pruned
for several years, if ever. There is no evidence of spraying
as the fruit of -all varieties but one was very scabby." The
letter continues:

"Many trees are (lead and many others dying. An
attempt has been made at cultivation; a strip has bc®^^
plowed, 7 or 8 furrows, between rows through a part of the
orchard. No disking or harrowing has been done, nor has
the sod been cut away between the trees. From the stand
point of commercial orcharding this orchard is in a state ol
neglect. Nothing whatever has been done that should have
been clone. . , x, t u u
"From the viewpoint of a public servant I should

call the orchard a disgrace to state work. While you^haye
not asked my advice, I will suggest that the orchard should
either be thoroughly renovated or else dug out. I estimate
that it will cost about $400.00 to put the orchard in. good
condition, cultivate thoroughly, prune, spray, take out
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\dead trees, etc. This for the first year; after that about
$250 annually.
"The resident owner of a similar orchard could do all this

at one-fourth to one-half this cost. I am not at all certain
that it would be a paying proposition as I very much doubt
that you would get $400 for the crop.
"From a purely business standpoint it would be very

much better to dig the orchard out."

You ask if, in my opinion, under the conditions reported
by Mr. Cranefield, your department can legally cancel the
orchard land lease given to Mr. Holand.

Sec. 14, art. I, Wis. Const., provides:

"All lands within the state are declared to be allodial,
and feudal tenures are prohibited. Leases and grants of
agricultural land for a longer term than fifteen years in
which rent or service of any kind shall be reserved, * *
hereafter made, are declared to be void."

Several questions, in connection with this so-called lease,
arise under this constitutional provision. Perhaps the first
is, is this agricultural land? It will be remembered that it is
described as "orchard land" and speaks of fruit trees having
been planted thereon, and that no buildings are to be erected
except such as are necessary in the cultivation and use of
the premises for raising fruit and agricultural products. This
question has come up several times in other states.
A lease of certain lands, a part of which were agricultural,

for more than a prescribed period, with the privilege of dig
ging, excavating and removing iron ore, was held within the
prohibition. Inter alia the court said:

"The character of the land is made, by the Constitution,
the test of the validity of the lease, not the purpose for
which the lease was made. There was nothing in this
lease which precluded the lessee from using the land, other
than the part specifically reserved, for agricultural purposes
if he saw fit. The plaintiff admits that the demised premises
consisted in part of agricultural land, and the lease being for
more than twelve years, was clearly invalid as to that land.
*  ♦ If all that was intended to be demised was the mining
right, the lease should have been put in that form and it
would have been free from objection." Odell v. Durani.
62 N. Y. 524, 525-526.

This provision does not prohibit the leasing of agricul
tural land for other than agricultural purposes for longer
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than the term limited, if the lease precludes their use for
agricultural purpdses. DeGrasse v. Verona Mining Co.,
(Mich.) 152 N. W. 242; Massachusetts Nat'I Bank v. Shinn,
57 N. E. 611, 163 N. Y. 360; Lerch v. Missoula Brick & Tile
Co., 123 Pac. 25, 45 Mont. 314.
It seems to me clear not only that these lands were agri

cultural lands, but that they were leased for agricultural
purposes, so that this constitutional provision applies, if the
lease is of the kind contemplated.

If this is such a lease as is contemplated by the constitu
tional provision, is it void absolutely, or only void as to the
excess, over the fifteen years?
Under a constitutional provision reading:

"No lease or grant of agricultural land, for a longer
geriod than twelve years, hereafter made, in which shall
e reserved any rent or service of aijy kind, shall be valid,"

the supreme court of New York held that a lease for the life
time of the grantor and his wife, providing for the payirient
of an annual rental, was not void, but that the same would
terminate at the. end of twelve years. Inter alia the court
said:

"Where the term is specified in the lease and exceeds
the limitalion, it is void per se; but where it is left indefinite
and its termination depends upon the contingency of
death, which may happen within the'period of limitation,
it cannot be said to be void ipso facto, as being made for a
period longer than twelve years." Parish v. Rogers, 46
N. Y. S. 1058, 1060, 20 N. Y. App. Div. 279, 282.

Two of the judges dissented, holding that the lease was
absolutely void..
The supreme court of New York, at an early day, held

that a lease of agricultural lands for twelve years, with a
covenant for renewal for twelve years more, is valid as to
the .first twelve years, but void as to the covenant for re
newal. The latter, being an independent covenant, might
fall without impairing the grant for the twelve years. Hart
V. Hart, 22 Barb. 606.

See, also, Tennessee C. I. <Sc R. Co. v. Pratt C. C. Co., 47
So. 337, 156 Ala. 446.
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A lease for a longer period would be void in ioio, and not
valid for the permitted period. Clark v. Barnes, 32 Am. R.
306, 76 N. Y. 301; Waldo v. Jacobs, 116 N. W. 371,152 Mich.
425.

In Alabama, under a statute that no leasehold estate can
be created for a longer term than twenty years, it is held that
a lease for forty years is void only as to the excess over the
twenty years. Robertson v. Hays, 3 So. 674, 83 Ala. 290.

It will be noted that this last case was decided under a
provision entirely different than ours. It provides that no
leasehold estate can be created for a longer term than that
named, but does not declare leases made, in terms, for a
longer period void. The court relies upon that distinction in
coming to the conclusion it did. In my opinion a lease of the
kind contemplated, made for a longer term than fifteen
years, is void absolutely, and not merely void as to the
excess.

Is this a lease to which the constitutional provision ap
plies?
In North Dakota a lease "for and during the full term of

forty years from and after the 13th day of June, 1892, or
during the full term of his natural life or during the term of
his wife's natural life or both," for a cash consideration of
$200, was held not. to be invalid under a statute providing
that "no lease or grant of agricultural land for a longer period
than ten years, in which shall be reserved any rent or service
of any kind, shall be valid."

Inter alia the court said:

"It is clear that not all life leases, or all leases for years
are prohibited. It is only those in which rent or service
is reserved. * * The lease provides for the payment
of no annual or periodical payments whatever. The $200
cash payment * * was merely a cash consideration for
the transfer of the life estate in the land in question to the
plaintiff and his wife. * * It is only leases of agricultural
lands wherein rent or service is reserved which are declared
invalid by section 3310, Rev. Codes. This lease reserved no
rent or service, and therefore is not affected by the provisions
of that section." Wegner v. Lubenow, 95 N. W. 442, 445-
446, 12 N. D. 95, 103-104.

In holding that an agreement to care for, support, and
maintain the grantor during his lifetime in consideration, of
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a lease of agricultural lands for 25 years was not prohibited
by the constitutional provision, the supreme court of New
York, inter alia, said:

"While the paper * * was in form a lease, yet the
surrounding circumstances, as well as the agreement itself,
shows that no such reservation of rental was made as is
contemplated by the Constitution. To come within the con
stitutional provision there must be a reservation of rent or
service of some kind. This means a reservation of something
issuing out of the land itself in annual payment for such use.
*  * " The use of lands for a series of years as a consideration
alone for the support and maintenance of the owner is not the
reservation of rent within the meaning of the Constitution.
*  *

"* * I think the service referred to in the Constitution
is what was known as rent service at common law.
"By statute passed in the reign of Charles the Second

(St. 12 Car. II, c. 24) knight service, which was established
at the Norman conc[uest, was abolished and all of the lands
in the realm were thereafter held in free and common socage.
This was a tenure whereby the tenant held the land of the
lord of the manor by certain services dilTering from knight's
service. It might be by fealty and a certain rent or fealty
and certain corporeal services, such as plowing the lord's
lands for a certain number of days. From this rose that .
rent service which was so known at common law.
"* * This, I think, was the service which the Con

stitution refers to, and it will be seen at once that it possessed
precisely the same characteristics as an annual pecuniary
rent. It needs no argument to show that if this agreement
to maintain and support the owner of tlic land was not a
reservation of rent, it was not a reservation of seiwice
within the meaning of the Constitution." Parmely v.
Showdy, 148 N. Y. S"! 1086, 1089.

Where an instrument granted or leased certain lands for
the life of the grantor, in consideration of support of the
grantor, the New York court of appeals, in an early decision,
held there was no reservation of rent or services, within the
constitutional prohibition. Inter alia the court said:

"The leases or grants of land prohibited by the constitu
tion were such as were held by the tenants upon a reservation
of an annual or periodical rent, or service, to be paid as a
compensation for the use of the lands, in contradistinction
from a consideration paid for the estate granted. It is
still competent to make a grant for life or lives upon a given
consideration to be paid for the estate. This consideration

■16 68
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may be payable all at once, or by installments, or in services,
so that it be not by way of rent. By the constitution there
must be a reservation of rent or service. A reservation is
defined to be, a keeping aside, or providing, as where a
man lets or parts with his land, but reserves or provides
himself a rent out of it, for his own livelihood. {Jacob's
Law Die. tit. Rent.) And a rent is said to be a sum of money
or other consideration, issuing yearlv out of lands or tene
ments. {Plowdcn, 132, 138, 141.) * * And it frentl is
defined to be a yearly profit, issuing out of lands. It must
be a profit; but it is not necessary that it should be in money;
for spurs, capons, horses, corn and other matters are fre
quently rendered for rent. * * Now the consideration
agreed to be rendered for the use of the lands in question,
though it was to consist in services, cannot be characterized
as rent, or service rendered, within the meaning of the
constitution." Stephens v. Reynolds, 6 N. Y. 454, 458-4.59.

Sec also Parsell v. Siryker, 41 N. Y. 480.
Where a widow "leased and to farm let" land admeas

ured to her for her dower for a period of six years, and in
case she was living at the expiration of that time the lease
was extended for the term of her natural life, the lessee to
pay $500 at the date of the agreement, and an additional
amount at the expiration of the six years, it constituted a
sale of the dower estate, and not a lease, and hence did not
violate the prohibitory^ provision. Rutherford v. Graham,
4 Hun 796.

It seems to me that the original agreement, the deed, the
lease and the supplemental lease must all be construed to
gether. So construed, it seems to me that this is very much
in the nature of a reservation of an estate for years. It is,
in form, a lease, and yet it forms only a part of a single trans
action. But whether considered as a reservation, a sale of an
estate for years, or a lease, I am satisfied there was no such
rent or service reserved as would be necessary to bring this
within the constitutional prohibition, and that therefore the
instrument is a valid one.

This lease expressly provides that, if the lessee fails to keep
and maintain the premises in the condition and appearance
required, the lessor, upon ten days notice, may enter and put
and maintain them in such condition and recover the ex
pense of so doing from the lessee. This is one remedy which
the state, by the express terms of the agreement, has, if the'
lessee has failed to perform as agreed.
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The remedy above mentioned is one "in addition to the
right to ierminate this lease." If the lessee has violated any
of his agreements, "then the said lessor may expel the lessee
from the premises forthwith." Taken together, this would
seem to provide that the lessor may terminate the lease for
violation of any agreement therein on the part of the lessee.

If the lease provides that, if the lessee neglects or fails to
perform and observe a covenant, the lessor may lawfully
enter and terminate the lease, the lessor has that right.
Bergland v. Frawleij, 72 Wis. 559, 562; Henry RahFs Sons Co.
v. Buckley, 159 Wis. 589; Alexander v. Hodges, 3 N. W. 187,
41 Mic. 691; Wesi Shore R. Co. v. Wenncr, 103 Am. St. R.
801, 70 N. J. L. 233, 57 All. 408; Lindeke u. Associates Realty
Co., 146 Fed. 630, 77 C. C. A. 56.

"It is true, the relation of landlord and tenant will be
dissolved when the tenant incurs a forfeiture of his lease
by reason of some condition broken, when the landlord
signifies his election to treat the lease as void in consequence,
if" the lease contains a provision to that effect." Miller
V. Havens, 16 N. W. 865, 867, 51 Mich. 482, 485.

"Ordinarily a demand of performance is necessary after
the lessee's breach of a covenant in the lease, * before
the lessor can declare a forfeiture." 24 Cyc. 1354.

To terminate the lease it is sufficient thai the landlord
clearly, unequivocally assert by word or act his intention
that the tenancy .shall come to an end as by instituting
a suit in ejectment or subletting. Something more than mere
notice of election of the lessor to terminate is essential.
Johnson v. Electric Park Amusement Co., (Iowa) 130 N. W.
807.

It seems to me that to terminate the lease for failure
to live up to the agreement there should first be ser\'ed
a three days'notice requiring, in the alternative, performance
according to contract, specifying the particulars in which it
is claimed such agreement has been violated, or delivery of
possession of the premises, pursuant to subsec. 3, sec. 3358,
Stats. Such notice should be served as provided by sec.
2184, Stats. If the lessee fails to comply with either demand,
begin an action for unlawful detainer, as provided by.ch. 145.

If the question of title were raised, it might be necessaiy
to bring an action of ejectment.
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As to whether there has been a breach of the agreement,
that is purely a question of fact. It would seem to me that
the agreement does not require the lessee to maintain the
premises in any better condition than they were in at the time
of the lease. Whether they are in as good condition as then
does not appear from anything that has been submitted to
me, and probably a fair inference is that they are not. So,
too, the provision that the trees shall be kept in a neat, clean
and husbandlike appearance and condition would require the
lessee only to adopt all reasonable means to accomplish that
purpose under the standards of good husbandry prevailing
in the vicinity. Kosscl v. Poiratz, 160 Wis. 450.
Whether that has been done is purely a question of fact,

and not a question of law. Mr. Cranefield's letter would
seem to indicate that it has not been done.

Perhaps the most serious question of all is as to the
authority of the commission to terminate the lease. The
state of Wisconsin is the lessor, although in making the lease
it acted by and through the state park board, one of the
predecessors of the commission, acting as its agent.
By sec. 1494/-3m, Stats., the state park board was given

the charge and supervision of all lands acquired for parks
and of all parks; was authorized to purchase or acquire for
the state title to such tracts of land as it may select, for
state park purposes; to enter into friendly agreements with
owners of lands within the limits of a proposed park on
which are orchards for such control or supervision over such
lands as is deemed necessary to the reasonable requirements
to such park, etc. By ch. 406, Laws of 1915, all duties,
liabilities, authority, powers and privileges imposed or con
ferred by law on the state park board were conferred and im
posed on your commission; all provisions of the statutes
relating to the state park board shall apply to and be deemed
to relate to your commission; and the care and protection of
all lands heretofore or hereafter acquired by the state for
public park purposes is placed under such commission.
The commission is an administrative board, and as such an

agent of the state, in the same way as are state officers.

"The authority and powers of particular state officers and
agents are determined by law, and the power conferred on a
stale officer by statute cannot be varied or enlarged by
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usage or by the construction placed on the statute by the
state oflicer. The powers of the general executive officers
of the state are not usually' conferred in detail, and such
officers may exercise powers naturally falling within the
scope of their general authority, although not expressly
conferred." 36 Cyc. 865.

I am of the opinion that the enforcing of the terms of this
contract is within the implied powers of your commission.
You are entrusted with the care, control and management
of the parks, and the enforcing of .such provisions as this
would seem to me to be one of the necessary incidents to such
care, control and management.

Statutes—Interest—Usury—A portion of ch. 450, Laws of
1915, void for uncertainty.

October 29, 1915.
Hon. a. E. Kuolt,

Commissioner of Banking.
I have your letter of Oct. 25, 1915, and accompanying

papers. In my opinion there is no trouble in ascertaining
the maximum that may be charged for interest and fees in
chattel mortgages and similar loans. Subsec. 3, sec. 1691,
Stats., as amended by ch. 450, Laws of 1915, is a prohibitory
and punitive statute. It does not provide for the conduct
of business, but imposes certain restriction? thereon. By
very plain inference it legalizes the acts of principals and
the agents in taking pay, in addition to the interest stipulated
for in a loan, for services under the head of fees, views,
appraisals, commissions, renewals, etc. The amount of
such pay or extra compensation is strictly limited. It is
made unlawful to ask, demand or receive, in addition to
the interest stipulated, more than seven per cent per annum
of the actual loan and at a rate exceeding seven per cent per
annum on sums of SlOO or less; and more than four per cent
of the loan, and at a rate of more than four per cent per
annum thereof on loans of $100 and upwards. For example:
On a loan of $500 for two years, this extra pay or fee cannot
exceed $20 (being four per cent of $500). On a $500 loan
for three months the charge cannot exceed $5.00 (being four
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per cent per annum for three months on S500, the time of
the loan). For loans of $100 and less, the plan is the same,
the only dilTerence being that the rate is seven per cent in
place of four per cent.
As to subscc. 3a, sec. 1691, created by eh. 450, Laws of

1915, I think there is nothing more fitting to be said upon it
than the following from the dissenting opinion of Justice
Barnes in Slate ex rel. Husling v. Board of State Canvassers,
159 Wis. 216, 213, 211, in speaking of a dilTcrent statute:

It "is not a piece of legislation upon which its author
can gaze with the satisfied and admiring eye that Micawber
bestowed on his epistolary compositions. It is an act that
appears to be thrown in a haphazard way among a lot of
other provisions for which it has little affinity. It is a
sort of a waif, an incongruity, a stranger in a strange land."
"If the law means what il says, it is unconstitutional, or

else too indefinite for enforcement."

The most literal meaning to be had from this subsection
is that it forbids every person from taking personal properly
as security for a loan unless he first obtains a permit from
the slate to take such security. Such a sweeping require
ment, it seems to me, should be held an unreasonable
restraint upon legitimate business and an invasion of personal
rights and liberties. If it is to be construed as confined
to those that make a business of chattel security loans.
I think it void for want of provisions directing the manner of
its enforcement. It appears to have assumed that there is
some provision elsewhere for the issuance of licenses to engage
in such business, but I know of none. II seems to assume

that these persons—natural and artificial—are the creatures
of some state department.
I am of the opinion that so much of the statute as relates

to permits and licenses and the cancellation thereof is void
for uncertainty, indefiniteness and incompleteness.
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Public Officers—Highways—^Term of office of county high
way commissioner.

November 1, 1915.

James Kirwan,

District Attorney,

Chilton, Wisconsin.
In your letter of the 30th ult. you state that your county

board, in the fall of 1914, chose a county highway com
missioner for a new term under the then state and county
highway system; that by ch. 533, Laws of 1915, the high
way scheme and system is changed so that the county board
has enlarged powers, to go into effect at the November, 1915,
session. You ask if the county must now advise the state
how much highway taxes each town, city and village raises,
and, if so, when that must be done.
The provision requiring this is subsec. 4, sec. 1317/n-5,

Stats. That section was not changed at the recent session of
the legislature. Such information must be filed with the
state highway commission on or before the first day of
January of each year.

You also ask if your county board, at its November,
1915, session, has any power or legal right to elect or choose a
new highway commissioner for the county under the new
law, the old commissioner only having been chosen in the
year of 1914.
You do not say whether your county highway commis

sioner is serving his first or second term. Ch. 533, Laws of
1915, renumbered subd. (a), subsec. 3, sec. 1317/n-6, to be
subd. (a), subsec. 2, sec. 1317m-6; otherwise it did not
change that subdivision. Under that subdivision a county
highway commissioner for his first term holds office until
the first Monday in January of the second year succeeding
his election; that is, if your county highway commissioner is
serving his first term, that term will end on the first Monday
in January, 1916, and, therefore, your county board should,
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at its November, 1915, session, choose a highway commis
sioner for the succeeding term.
By ch. 533, Laws of 1915, subd. (b), subsec. 3, sec. 1317m-6

becomes subd. (b), subsec. 2, sec. 1317/n-6.
This subdivision was also amended so that it now pro

vides that if a county highway commissioner be reelected
he shall serve two years from the expiration of his previous
term, unless sooner removed for cause by a majority of the
members of the county board. So if your county highway
commissioner who was chosen at tlie November, 1914,
session of your county board is now serving his second term,
or any term other than his first term, such term will not
expire until the first Monday in January, 1917, and his
successor should not be appointed until the November,
1919, session of vour countv board.

Banks and Banking—Restraint of Trade—No law pre
venting stockholders of banks from pooling their shares.

November 1, 1915.
Hon. a. E. Kuolt,

Commissioner of Banking.
I have your request for opinion in which you submit the

following:

"A and B are competing banks. A bank desires to in
crease its capit.al stock, which requires a two-thirds vote
of all outstanding stock. A number of stockholders in B
bank, likewise stockholders in A bank, have pooled a hun
dred siiares of slock of A bank, which they offer for sale in
block at $160 per share. Though there are many persons
who might buy said stock in individual shares, there are
apparently no purchasers for said stock in said block. An
increase in the capital stock in A bank is, therefore, pre
cluded by the stock having been tbus pooled."

I do not find any provision of the statutes relating to state
banks which prohibits an agreement, such as you have
suggested, among the stockholders or some of the stock
holders of the bank. Nor, in my opinion, is such an agree
ment or arrangement in violation of the laws of this state
relating to combinations, trusts or conspiracies in restraint
of trade.
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Public Ilcallh—Druggists—Veterinarians—A druggist who
sells a prepared remedy for horse colic does not practice
veterinary surgery.

Proprietary medicines may be sold by any one.

November 2, 1915.

James Kirwan,

District Attorncij,

ChilLon, Wisconsin.
In your letter of Oct. 30lh, you say that you have been

asked to arrest a druggist in your county on the charge of
practicing as a veterinary surgeon without a license so to do;
that the accused person claims he does not do so and that
all he does is to sell patent medicines put up in bottles for
certain diseases of animals, and that all he charges is the
price of the medicine so sold; that he says he has his private
colic cure put up alrea<ly made and that if any one wants
that he sells that to the person wanting it, taking the price
therefor; that he never goes out to see or examine a sick
animal at all. You ask whether or not, if these facts be

true, the druggist is liable to criminal prosecution.
Sec. 1492e-15, Stats., defines the practice of veterinary

medicine and surgery as follows:

"A person shall be deemed to be engaged in the practice
of veterinary medicine and surgery who shall ask or receive
directly or indirectly any pay, or compensation for the treat
ment of any domestic animals, also menagerie animals, or
any person who shall advertise or hold himself out to the
public as a veterinary physician, surgeon or specialist or
who shall use the title of 'doctor' or who shall append to
his name the letters V. S., M. D., D. V. S., or M. D. V."

Under the facts stated by you, the druggist would not
come within this definition, and therefore could not be
successfully prosecuted for practicing veterinary medicine
and surgery without a license.

You also ask if any person, a country storekeeper even,
has not the legal right to sell any patent medicines for man
or beast, when called for.

Sec. 1409g, subsec. 6, Stats., provides that nothing in
that section, which is the section prohibiting the sale, com-
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pounding or dispensing of drugs or medicines by any person
not a registered pharmacist, shall "

"interfere with the general sale of proprietary medicines
if the same shall be sold in sealed packages labeled to com
ply with the federal pure food and drug law, with the direc
tions for using, together with the name of the manufacturer
and his location/'

Under this subsection it is my opinion that any person
may sell such proprietaiy medicines without being liable to
criminal prosecution.

Inioxicaiing Liquors—Criminal Law—In prosecutions of
saloon keeper for selling liquor to minor, admission of bar
tender, unless part of res geslae, not admissible in evidence.

November 3, 1915.
E. E. Brindlev,

District Altorncij,
Richland Center, Wis.

I have your letter of October 30th in which you give the
following statement of facts as a basis for an opinion, viz.:

"One il has been arrested for selling intoxicating liquors
to a minor. 11 is a licensed saloon keeper. The state's
witness alleges that drinks were sold to him by both H
and L—L being IVs bartender. L has admitted that the
state's witness bought liquor at //'s saloon on the date
charged in the complaint."

You inquire whether Us admission is admissible in evi
dence on the trial of H for the sale of intoxicating liquor to a
minor.

The direct testimony of L to the elTect that, while acting
as a bartender for H, he sold liquor to a minor on the date in
question would, of course, be sufficient to convict the saloon
keeper, H, under sec. 1558. See Stale ex ret. Conlin v. Wau-
sau, 137 Wis. 311, and Olson v. Slate, 143 Wis. 413.
But nis admission made at a time after the sale was made,

and not as a part of the res gestae, cannot be shown in evi
dence by a witness who heard the admission, except as im
peaching testimony after a proper foundation has been laid.
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The barkeeper is of course the agent of the saloon keeper,
and to render his admissions admissible they must be made
while in the employ of the principal and while acting under
his authority as such agent, and must be a part of the
res gestae. This rule applies to criminal as well as civil
cases. 1 Ency. of Evidence, 540; Am. Fur. Co. v. United
States, 2 Pet. 358; CliquoVs Champagne, 3 Wall. 114.
The same principle has been announced and adhered

to by our supreme court. See Hooker v. C. M. A: St. P.
It Co., 76 Wis. 542; Felt u. Amidun, 43 Wis. 467; Garske v.
Ridgeville, 123 Wis. 503, 508.
You are therefore advised that the admission of L as

stated above cannot be shown in evidence unless it is intro

duced as impeaching testimony after a proper foundation has
been laid.

Workmen's Compensation—Words and Phrases—Employe
and independent contractor defined.

November 3, 1915.

Industrial Commission of Wisconsin.

In your letter of the 1st inst. you inquire whether the
Workmen's Compensation Act applies to emplo^'cs under the
following statement of conditions, which has been submitted
to you by a foreign corporation:

"We are operating some distributing stations in Wis
consin, which in some cases are handled by agents working
on commission. We have no regular forms of wrillen con
tracts with the men handling our outlying stations. We
merely enter into a verbal agreement with them, under
which they agree to solicit business, deliver our goods and
look after our interests generally, for all of which we pay
them on a commission basis. It is not understood that
they devote their entire time to handling our business.
As a matter of fact, a few of them are engaged in other
businesses than handling our goods. However, the more
goods they sell, the more money there is in it for themselves,
if we find they neglect our business and that we are not
getting what we consider our share or what it is possible
for them to get, we can discharge them without any prev
ious notice. On the other hand, if they find the business
is not a paying one to them or if they are dissatisfied, in any
way, they can quit without giving us any previous notice.
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These men are under bonds, and are responsible for all
losses incurred at Iheir station.
"The tanks, warehouse, and tank wagon belong to us.

The stock belongs to us and is sold according to our price
dictation. We do not care exactly how these agents per
form their work, just so they get what we consider a fair
share of the business, conform to our price rulings and keep
things straight. We can not control the time and manner
in which the work is done, but leave it entirely to their judg
ment. The teams are owned by them, and, as a general
rule, both teams and man often work for interests other
than ours during the year.
"Our other employes are paid on a regular wage scale,

devote specified time to their work, and are wholly under
our jurisdiction at all times while in our employ. Our
salaried salesmen are not allowed to sell any other product
than ours, or to do any other work than that connected
with this company while in our employ."

See. 2394-7, Stats., provides in part:

"The term 'employe' as used in sees. 2394-1 to 2394-31,
inclusive, shall be construed to mean:

*  * 4:

"(2) Every person in the service of another under any
contract of hire, expi ess or implied, oral or written, includ
ing aliens, * * * including any person whose
employment is but casual or is not in the usual course of
the trade, business, profession, or occupation of his em
ployer."

It seems very clear to me that these men do not come
within the exception noted at the end of the quoted portion
of this section. To determine whether or not these men are

under a contract of hire it is necessary to refer to decisions
other than those under the Compensation Act.
The question here would be whether these men were em

ployes or independent contractors.
Cyc. defines the two relations as follows:

"The relation of master and servant exists whenever the
employer retains the right to direct the manner in which
the business shall be done, as well as the result to be accom
plished, or, in other words, not only what shall be done,
but how it shall be done." 26 Cyc. 966-967.

"One who contracts to do a specific piece of work, fur
nishing his own assistants, and executing the work either
entirely in accordance with his own ideas, or in accordance'
with a plan previously given to him by the person for whom
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the work is done, without being subject to the orders of
the latter in respect to the details of the work, is an inde
pendent contractor, and not a servant/' 26 Cyc. 970.

In the case of Madix v. Hochgreve Brewing Co., 154 Wis.
448, 450-452, the court said:

"The definitions of the term 'independent contractor'
found in the decisions arc uniformly in harmony and may
be summarized as 'one who, exercising an independent
employment, contracts to do a piece of work according to
his own methods and without being subject to control of
his employer, except as to the result of his work.' * * *
In Cailson v. Slocking, 91 Wis. 432, 65 N. W. 58, our own
court defined an independent contractor as 'one who under
takes to do specific jobs of work, as an independent business,
without submitting himself to control as to the petty details.'
A number of tests have been suggested as more or less
decisive of determining whether a given relation is that of
a servant or agent, or of an independent contractor, but
none has been found that can be regarded as wholly satis
factory or conclusive as applied to all cases. The most
significant indicium of an independent contractor, however,
is his right to control the details of the work. 1 Thomp.
Comm. Neg. §622; 2 Cooley, Torts (3d ed.) 1098. If
such right remains in the employer, whether exercised or
not, the relation will be held, in the absence of other con
trolling circumstances, to be that of master and servant or
principal and agent, and not of employer and independent
contractor. * * * Other significant characteristics of
an independent contractor are that he is usually engaged
in carrying on an independent employment or business,
and customarily contracts to do a given piece of work for
a specified sum of money and is responsible for the result
thereof, while a servant usually works by the hour, day,
week, or month, and is not responsible for the result of the
work beyond performing his own labor in a workmanlike
manner."

In Bauer v. Richler, 103 Wis. 412, 418, the court said:

"When one is employed to do the work with his own means
and by his own servants, he has a power of selection and
direction, and he, and not the person for whom the work
is done, is the superior. Du Pratt v. Lick, 38 Gal. 691. In
considering this same question, our own court has said:
'The test is, Had the defendant the right to control the
conduct of the person doing the work, as respects the mode
and manner of doing it, in the particular complained of?'
Kuchn V. Milwaukee, 92 Wis. 263. Nearly all of the cases
agree that the power of selection and the right to control
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are the most powerful elements in determining the question
of whether the relation of master and servant exists, and,
unless that relation does exist, no recovery, in cases of this
kind, can be had."

A recent work on master and servant says:

"The accepted doctrine is that, in cases where the essen
tial object of an agreement is the performance of work,
the relation of master and servant will not be predicated, as
between the party for whose benefit the work is to be done
and the party who is to do the work, unless the former has
retained the right to exercise control over the latter in re
spect to the manner in which the work is to be executed."
1 Labatt's Master and Servant (2d ed.), § 64.

And again:

"If the evidence shows that the claimant was under the
control of his employer in respect of the details of the stipu
lated work, he is not excluded from the operation of these
statutes, aithough he may have furnished at his own ex
pense the instrumentalities necessary for the performance
of that work; or may have been paid according to the quan
tity of work performed by him." 5 Labatt's Master and
Servant (2d ed.), § 1973.

Cyc. says:

"An employe is not an indeiiendcnl contractor merely
because he furnishes the appliances and materials, or either.
On the other hand the fact that materials are furnished by
the employer does not prevent the employe being an inde
pendent contractor." 26 Cyc. tool.

So, too, as to the mode of payment:

"While payment for the whole work by a specific sum is
one of the ordinary incidents of an independent contract,
and the mode of payment is a circumstance to be considered
in determining whether one is an independent contractor,
the mode of payment is not conclusive nor the test as to the
relationship. One may be an independent contractor, al
though not to be paid a round sum for his work, as where paid
by the day, or the cost of the work and a per cent. On
the other hand a person is not an independent contractor
merely because paid by the piece or job." 26 Cyc. 1551.

And again:

"The fact that the contract provides that the employer
or his representative may discharge the contractor at any
time or upon the happening of certain contingencies, while
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a fact to be considered, is not conclusive that the contractor
is not an independent contractor." 26 Cyc. 1552.

In a note to Central C. ct I. Co. v. Gridefs Admr., 65 L.
R. A., 455, at page 459, it is said:

"The weight of authority is in favor of the doctrine that,
when the inquiry is at that initial stage at which noth
ing more appears than that the actual tort feasor was, at
the time when the injury was inflicted, in the employment
of the party whom it is sought to hold responsible for the
injury, the latter, if he relies on that defense, has the burden
of proving that the tort feasor was an independent contrac
tor."

And at page 490, as a part of the same note:

"In estimating the proper import of the testimony sub
mitted, the essential question to be determined is not
whether the employer actually exercised control over the
details of the work, but whether he had a right to exercise
such control.

«'* * *

"In another case it was laid down that, in order to con
stitute the employe.a servant, 'it was not necessary that
his employers should, in fact, exercise such control,' and
that, 'if they had the authority to the extent indicated, the
fact that they chose to leave the details to his discretion
would not alter the relation of the parties.' Pickens v.
Diecker, (1871) 21 Oh. St. 212, 8 Am. Rep. 55."

In a West-Virginia case the following is found in the sylla
bus by the court:

"Though payment for work 'by the job,' and the right
and power of the person doing the work to employ assist
ants, to be paid by himself, are circumstances tending to
prove the relation of contractor and contractee, and so
make him an independent contractor, they are not con
clusive, and must yield, if it appears that he is merely work
ing under a general employment, having no dominion or
control over the premises, is subject at all times to the orders
of the employer as to when and how he shall work and the
results to be accomplished, and may be discharged at any
time. Under such circumstances the relation of master
and servant exists." Knicely v. W. Va. M. R. Co., (W. Va.)
61 S. K. 811, 17. L. R. A. (N. S.) 370.

In a note to the above case in the L. R. A. series is the

following:

"In Mullich v. Brocker, 119 Mo. App. 332, 97 S. W. 551,
it is said: 'We find no countenance for the proposition that
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a person not especially qualified for a particular service,
but ready to undertake any job which may be offered to
him that he thinks himself able to perform, becomes, when
hired for some job, an independent contractor, simply be
cause the employer relinquishes control over the work and
trusts to the employe's discretion. It looks like the em
ploye must have a calling in which it is fair to presume he
has developed skill, before he will be regarded otherwise
than as a servant. We do not say he must have a trade
or profession,—be a skilled mechanic, doctor, or lawyer;
but he must hold himself out as having an occupation with
which he is familiar.' " (17 L. R. A. N. S. 380.)

In a recent case in Minnesota, under the Compensation
Law of that state, the facts are stated by the court as fol
lows:

"The company owned large tracts of timberland in the
northern part of the state, and were engaged in cutting,
preparing, and removing the merchantable timber there
from. They maintained camps at convenient points in
which to board and lodge the men engaged in the work.
In addition to the men employed at monthly wages there
were a large number engaged in cutting and preparing
timber at a specified price per piece, and known as 'piece
makers.' Bashko was a 'piece maker.' He boarded at
the camp, but paid an agreed price per week for his board.
He also paid to the company one dollar per month as a hos
pital fee, which entitled him to care and treatment in a
hospital in case of sickness or injury. The amount due for
board and hospital fee was deducted by the company from
his earnings. He procured the tools used in his work from
the company, and they were charged to him, with the
understanding that he could either pay for the use of them
or purchase them outright. He subsequently concluded to
purchase them, and by his direction the price was deducted
from his earnings. The company assigned him a specific
tract of its land upon which to work, and marked out the
boundary between this tract and the tracts allotted to
others. He was required to cut the merchantable timber
clean as he went, and to manufacture it into ties, poles and
posts according to specifications furnished him by the
company, and also to pile the brush ready for burning.
He was to be paid at a specified rate per piece for all timber
cut and prepared in accordance with the specifications.
This rate varied according to the size, character, and grade
of the ditTerent ties, poles, and posts. The company had an
inspector and a foreman, each of whom inspected the work
once or twice a week, to see that it was |)roperly performed
and that the requirements of the specitications were com-
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plied with. Under the agreement, Bashko could work
as much or as little as he wished, could lay off whenever and
as long as he chose, could work as many or as few hours
per day as he saw fit, could proceed in his own way so far
as his method of working was concerned, and could quit
finally whenever he elected to do so. It does not appear
that there was any fixed time for payment. Whenever
requested, the company counted the ties, poles, and posts
of the various kinds and grades, and paid him therefor
according to the stipulated schedule of prices." State v.
Distiict Court, (Minn.) 150 N. W. 211, 212.

The court held that the question was one of fact, and that
therefore the finding that the relationship of master and
servant existed was final.

Under a case quite similar the Dane county circuit court
recently followed the Minnesota decision. Komula v.
Industrial Commission and Stewart.

It would seem that under the facts stated in the instant
case the relationship is very close to the border line, and
probably the court would hold the finding of fact of the
commission to be final and conclusive. In my opinion, if a
proceeding for compensation were brought under such facts,
and the commission should find that the so-called agent was
an employe within the meaning of the Compensation Act,
such finding would be sustained by the court.
I am not attempting to pass upon the question of whether

or not this company has four or more employes in a common
employment. That, too, would be very largely a question of
fact, and would depend- upon the evidence presented at any
hearing that might be held.

University — Residence — Tuition Fee^— What constitutes
residence within meaning of law requiring tuition fees of
nonresident students of the university.

November 3, 1915.

Hon. H. J. Thorkelson,

Business Manager, University of Wisconsin.
In your recent communication you say:

"It has been the custom of the university to exact tuition
fees from all students who enter from a preparatory school
outside of the state and, in all cases of doubt as to residence,

'15 59
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this custom has been folIoNvecl. The students in question
then petition for a refund, submitting data regarding their
residence, and this committee acts on the cases and orders
refunds or denies llie application in accordance with the
facts submitted.
"This committee would like your opinion regarding resi

dence of a minor, who is self-supporting and has lived in
the state over a year. Under similar circumstances a student
who is of age would unquestionably be called a resident,
and we would like your opinion as to whether a minor can
establish his residence by being self-supporting and living
in the state for a year, or whether his residence is that of
his legal guardian or parent."

The answer to your inquiry becomes material in view of
the provisions of sec. 388, Stats. 1913, which reads:

"No student who shall have been a resident of the state
for one year next preceding his admission at the beginning of
any academic year, shall be rcc{uired to pay any fees for
tuition in the university, except for extra studies; the regents
shall charge tuition at the rate of one hundred dollars per
school year for any pupil who shall not have been a resident
as aforesaid and may prescribe rates of tuition for teaching
extra studies."

It is a general rule of law, requiring no citation of au
thority, that the residence of a minor child is determined by
the residence of its father if the father be alive. Upon the
death of the father its residence is fixed by that of the mother.
This ruling, however, does not apply where the child has

been abandoned or emancipated by the father. In re Vance,
92 Gal. 195; Pco/)/c r. 50 N. Y. Supp. 1013; Charlcs-
iown V. Boston, 13 Mass. 469; Lisbon v. Li/man, 49 N. H.
553; Bussell v. Stale, (Neb.) 87 N. W. 344. '

"Emancipation of a minor occurs by the voluntary act
of the parent in surrendering the rights or renouncing the
duties of his position, or in some way conducting himself
in relation thereto in a manner inconsistent with any fur
ther performance of them. The emancipation may be
express or implied or in writing or oral. The lest to be
applied is that of the preservation or destruction of the
parental and filial relations. * * * The father's deser
tion of a minor child will operate as an emancipation; but
the child's desertion of the father's home does not consti
tute emancipation so long as the father has not relinquished
his right of control or consented that the child should act
for himself independently of the father. The fact that
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the child is allowed to live away from the parent docs not
amount to an emancipation, unless it is the intention of
the parent to release all parental authority and control.
*  * * The payment of a weekly allowance by the parent
to the child does not constitute emancipation. Where a
father who is able to support his minor son forces him to
leave home and labor abroad for a livelihood, the law irn-
plics an emancipation. * * * But a complete emanci
pation does not necessarily result from the fact that the
father allows the child to receive and spend his own wages
or even to contract for his services." 29 Cyc. 1673-1675.

Emancipation of a child is an entire surrender of all the
parent's right to the care, custody and earnings of the
child, as well as a renunciation of parental duties, and leaves
the child, so far as the parent is concerned, free to act on its
own responsibility and in accordance with its own will,
but even then it does not necessarily follow that he has
gained a residence in this state.
The answer to your question is that the mere fact that

the student who is a minor is self-supporting and has lived
in the state over a year does not in and of itself relieve him
from the duty of paying the tuition fee. His residence is
still the residence of his parents, unless he can go further
and show that he has been completely emancipated by them,
according to the above definition of that term.
But even then it does not necessarily follow that he has

gained a residence in this state.
I note your suggestion that "under similar circumstances

a student who is of age would unquestionably be called a
resident." If by that you imply that a student who has
been physically present in the state for one year next pre
ceding the beginning of an academic year at the university,
and during such time has supported himself, is necessarily a
resident of the state within the meaning of sec. 388, I cannot
unreservedly concur therein. Two elements are essential
to residence. One, of course, is physical presence or actual
habitation within the state. The other is an intent to make
the state his permanent place of abode. These two elements
must concur. Hall v. Hall, 25 Wis. 600; State ex rel. Wood
Co. v. Hodge Co., 56 Wis. 79; Kempsier v. City of Milwaukee,
97 Wis. 343; Kellogg v. Supervisors of Winnehogo Co., 42
Wis. 97; Carter v. Sommermeyer, 27 Wis. 665.
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This principle is recognized by all the courts and has
been stated over and over again in varying language. Thus,
in Pope V. WHliams, (Md.) 56 Atl. 543, 544, it is said:

" 'The idea of residence is compounded of fact and inten
tion; to effect a change of it, there must be an actual removal
to another habitation, and there must be an intention of
remaining there.' * * Whenever it is proposed to
establish a change of residence, it is incumbent upon the
party to establish by proper testimony, first, an actual
removal to another habitation, and, second, that he has
the intention of remaining there. * * * ^ some
times been laid down that, to establish a change of resi
dence, it should at least be made to appear that the former
residence has been abandoned, or that the family has become
settled in the new residence and made it the center of the
family affairs."

"An actual bona fide resident" [within the divorce stat
ute] means a person who is in Arizona to reside permanently,
and who, at least for the time being, entertains no idea of
having or seeking a permanent home elsewhere.' " Andrade
V. Andrade, (Ariz.) 128 Pac. 813, 815, quoting Sneed v. Snced,
123 Pac. 312, 314.

The following rules for determining one's place of residence
are laid down by statute in California:

1. It is the place where one remains when not called
elsewhere for labor or other special or temporary purposes,
and to which he returns in seasons of repose.

2. There can be but one residence.
3. A residence cannot be lost until another is gained.
4. The residence of the father during his life, and after

his death the residence of the mother while she remains
unmarried, is the residence of an unmarried minor child.

5. The residence of the husband is the residence of the
wife.

6. The residence of an unmarried minor, who has a
parent living, cannot be changed by either his own act or
that of his guardian.

7. The residence can be changed only by the union o fact
and intent.

While the above is statutory law in California, it very
fairly epitomizes the common law upon the subject of resi
dence.

One's domicile may be of either origin or choice. It is a
presumption of law that the domicile of origin continues
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until a new one is attained, and that a domicile once ac
quired is presumed to continue until it is shown that a new
one is chosen animo et facto. 4 Ency. of Evidence, pp.
846, 847.

"When a domicile of choice is abandoned, the domicile
of origin is presumed to revert. The domicile of origin is
presumed to revert easily, and it requires fewer circum
stances to constitute domicile in the case of a native subject
than to stamp the national character upon one who is origin
ally of another country." Id. p. 850.

Now, taking the case of a student from another state who
comes here to attend the university: At the beginning of
the second year he claims to be a resident of this state. He is
perhaps able to show that he has been in the state continu
ously from the time he came here to enter the university;
also he may be able to show that during such time he has
been partially or wholly self-supporting. Because of these
facts he claims to be a resident of the state. It is true that

these facts constitute some evidence that he is a resident of

the state, but they are by no means conclusive. It must be
made to appear that his residence during the year was coupled
with an intent on his part to make this his permanent place
of abode, and the burden is upon him to establish this fact.
The presumptions against him above referred to must be
overcome.

He claims, of course, that he has an abiding intention, and
has had such abiding intention during the entire previous
year, to make this state his permanent home. This declara
tion on his part is entitled to consideration. It is by no means
conclusive, however. One's intent may be inferred from a
variety of circumstances and the student who claims that
he has gained a residence should be able to point to some
tangible facts that will corroborate his declaration of inten
tion. Unless he can do this he has a weak case. He might be
able to show that he has gone into business, purchased a
home or done something which binds him, in a way, to the
state. His declarations of intention made under such cir

cumstances as not to give them character as self-serving
declarations should be given weight. His prior declarations
of his aims, purposes and objects in life might be of assistance
in enabling him to establish his intention to make this state
his permanent place of abode.
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But, in my opinion, unless he is able to bring some such
order of proof, the presumption of his continued residence in
the state or place from whence he came, in view of the fact
that he has evidently been attracted to this state for the
primary, if not the sole, purpose of acquiring an education, is
not overcome.

Taxation—Delinquent Taxes—Towns—In charging back
delinquent personal taxes the county authorities cannot
consider the fact that since Ihe taxes were returned delin

quent the town returning them has lost the territory
from which such taxes arose. They must be charged back to
the town returning them.

November 4, 1915.

J. C. Davis,

District Attorney,
Hayward, Wisconsin.

In your communication of the 2nd inst. you ask for my
official opinion upon the following state of facts:

"The town of Reserve is one of the regularly organized
towns of Sawyer county. The personal property tax for
the year 1912 against one of the large lumber companies
operating in that town was returned delinquent to the county
treasurer and has not been collected. It seems that a por
tion of the tax levied for that year by the town of Reserve
was illegal and negotiations are now pending with the
lumber company for a compromise settlement. Sawyer
county wishes to charge the personal property tax back
against the proper territory. In the year 1913 the county
board of Sawyer county detached about two townships
of land from the town of Reserve and added same to the
town of Hayward. These two townships of land consti
tuted the major portion of the taxable property of the town
of Reserve. At the same time said terrilory was detached
the county board divided the debits and credits of the town
of Reserve between the town of Hayward and the town of
Reserve as provided by law. In the year 1915 the legis
lature created the town of Hunter, which includes the
territory, two townships, which formerly belonged to the
town of Reserve.
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"The question is, to what territory should Sawyer county
charge back the delinquent personal property tax? Should
it be against the town of Reserve as it now exists or should
it be charged back against all of the territory which was
in the town of Reserve at the time such personal property
tax was assessed? Or should such personal property tax
be charged back against Ihc town of Reserve and the terri
tory included in the town of Hayward at the time the two
townships were detached, in proportion to the ratio fixed
by the county board at the time settlement was made be
tween the town of Reserve and the town of Hayward?"

Sec. 1128, Stats., provides:

"The county treasurer, after'one year from the time
any delinquent personal property tax shall have been re
turned to his office by the teasurer of any town and upon
filing in his ofTice the affidavit of the sheriff, his deputy
or undersherilT, stating that such tax is uncollectible, shall
charge the same back to such town, city or village and certify
the same to the county clerk, who shall add the same to
the next county tax apportioned thereto; but if any such
tax shall be thereafter collected hy the county treasurer
the amount so collected shall be credited to such town, city
or village."

I know of no other provision of the statutes for the
charging back of delinquent personal property taxes.
Under this statute the delinquent personal property tax
must be charged back to the town by which it was returned
delinquent. The county officers have no power or authority
to take into consideration the fact that some of the territory
has been set off from the town so returning the tax; neither
is there any machineiy provided by law by which this tax
may be apportioned between dilTercnl towns as the assets of
the town were apportioned at the time of division. In other
words, in this instance the county is dealing solely with the
town that returned the tax delinquent, in its corporate entity,
and, under this statute, the tax must be charged back to
such town and to such town alone.
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Public Health—Quarantine — Municipal Corporations —
Certain expenses should be paid by municipality.

November 4, 1915.

Hon. C. a. Harper,
,  State Health Officer.

In your communication of October 26th you state that
the ruling of the state board of health regarding the control
of diphtheria is as follows:

"For the patient: Quarantine for fourteen (14) days after
the beginning of the disease.
"For persons associated with or in the family with the

patient: Quarantine until after death or recovery of the
patient, and disinfection of the person, clothing and prem
ises.

"Every person convalescent from diphtheria must remain
isolated until two successive cultures from the throat,
made three days apart, show the absence of diphtheria
bacilli."

You state that under this rule quarantine of a patient
must be maintained for at least fourteen days after the
beginning of the disease; that at the end of fourteen days,
however, a person convalescent from diphtheria must remain
isolated until two successive cultures from the throat,
made tlirec days apart, show the absence of diphtheritic
bacilli; that it is customary for the state laboratory of
hygiene to send out culture tubes to the health ofliccrs or
physicians, and a swabbing of the throat is made and the
tubes returned in mailing cases to the laboratory for exami
nation; that when two negatives are received the isolation is
eliminated, and the patient receives freedom.
You state further:

"In cases of diphtheria the patient or family of the patient
calls a physician. With the administration of antitoxin
the serious part of diphtheria is eliminated in a very short
period of time in most cases. The throat clears up as far
as any clinical symptoms are concerned and the patient
will be practically well. However, it is known that diph
theria germs remain in the throat for some days and some
times several weeks after the patient is apparently well
and is well. Therefore, the services of the attending physi
cian, as far as the patient is concerned, are not needed.
However, it is essential that these swabbings be made to
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determine, before isolation is done away with, whether the
patient's throat is free from diphtheritic germs. This aids
in the protection of the family and also aids in (he protec
tion of the general public."

You inquire who is to pay for making the swabbings of
the throat in order to eliminate the patient from isolation—
whether this is a function of the local health officer, and
therefore a charge upon the town, village or city, or whether
it is a function of the parents or guardians or responsible
parties of the patient to continue the services of the physician
for the purpose of making these swabbings. Sec. 1416-17
provides:

"The expenses for necessary nurses, medical attention,
food and other articles needed for the comfort of the afflicted
person, or persons, shall be a charge to the person so taken
care of, or against any other person who may be liable for
his support. Indigent cases shall be cared for at public
expense upon the order of the local board of health. The
expense of maintaining quarantine and disinfection of per
sons and premises, after death or recovery, shall be paid
by the city, incorporated village, or town, upon the order
of the local board of health."

Under this provision the care of the patient by a physician
giving him necessary medical attention is chargeable to the
person or those responsible for his support, but the expense
of maintaining the quarantine and disinfection of persons
and premises is a charge against the municipality. The
swabbings spoken of are, under your statement of facts,
not made for the purpose of bringing the patient back to his
health, but for the purpose of disinfecting his person and the
premises. This, under the express wording of the statute, is
part of the quarantine and must be paid by the munici
pality.
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Constitutional Law—Fines—Suit Tax—Public Officers—
All fines musl be turned into the state treasury.
Suit taxes are paid into that public treasury from which

the judge of the court in which the suit tax is collected is
paid.

November 4, 1915.
Hon. Henry Johnson,

State Treasurer.

With your letter of Nov. 1st you have enclosed a letter
from the treasurer of Iowa county, and you request me to
answer the questions submitted by him, which are as fol
lows:

"1. Will you kindly inform me if circuit court fines
must be turned into the state treasury along with the justice
fines?
"2. Must the suit tax from cases started in our county

court be turned in with the suit tax from the circuit court,
or does it stay in the county?"

In answer to the first question, will say that sec. 2, art.
X, Wis. Const., provides that the clear proceeds of all fines
collected in the several counties for any breach of the penal
laws shall be set apart as a separate fund called "the school
fund."

Sec. 715, Stats., provides in part:

"It shall be the duty of the county treasurer:
'♦ * «

"(5) To transmit to the state treasurer at the time he
is required by law to pay the state taxes a particular state
ment, verified by his affidavit indorsed upon or attached
thereto, of all moneys received by him during the preceding
year and which are payable to the state treasurer for licenses,
fines, penalties, or on any other account, and at the same
time pay to the state treasurer the amount thereof after
deducting the legal fees."

The fines collected in circuit court are a part of the school
fund, the same as fines collected in any other court in the
slate, and under the above provision of the statutes and our
constitution, they are to be paid into said fund as therein
provided. The fi rst question must, therefore, be answered
in the affirmative.
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In answer to the second question, will say that sec. 18,
art. VII, Const., reads as follows:

"The legislature shall impose a tax on all civil suits coni-
menced or prosecuted in the municipal, inferior or circuit
courts, which shall constitute a fund to be applied .toward
the payment of the salary of judges."

Sec. 2939, Stats., provides:

"In each action in a court of record having civil jurisdic
tion there shall be levied a tax of one dollar which shall be
paid to the clerk at the time of the commencement thereof,
which tax on suits in the circuit couil shall be paid into the
state treasury and form a separate fund to be applied to
the payment of the salaries of the circuit judges; and which
tax in other courts of record the salaries of the judges of
which are wholly paid by the counties or by any county
and city jointly shall be paid to the county treasurer to
create a fund to be applied to the payment of the salaries
of such judges."

Under this provision of the law the suit tax collected in
the county courts must be paid to the county treasurer in
stead of to the state treasurer. Sec also sec. 743, Stats.

Public Officers—Bridges and Highways—^Town chairman
is member ex officio of committee of the county board under
State Aid Highway Law, appointed prior to passage of ch.
533, Laws of 1915.

November 4, 1915.

James Kirwan,

District Attorney,
Chilton, Wisconsin.

In your communication of November 1st you state that
under the new Wisconsin Highway Law, cb. 533, Laws of
1915, the chairman of the town in which highway work on
the county system of public highways is being done is a
member of the county highway committee and will draw pay
from said county for all work he so does, etc.; that under the
old County Highway Law the chairman of the county board
appointed the county committee for the county. You inquire
whether this new law makes the chairman of a town, who is
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not so appointed on said old committee, a member of the
said county highway committee on work let and contracted
for before said new law went into effect.

Subd. (4), subsec. 8, sec. 1317/n-5, as enacted in said
ch. 533, Laws of 1915, provides:

"The town chairman of each town in which state aid
road or bridge construction is performed shall be e.r ojfficio
a member of the county committee and shall act with such
committee on all matters affecting such construction in his
town, provided the town has voted a portion of the cost
thereof."

I believe this provision applies to committees who were
already appointed prior to the enactment of said law, but
which are still in existence. The chairman will be a member of
said committee ex officio, and in all future actions of said
committee he has a right to act as one of its members. This,
however, does not invalidate any acts done by the committee
prior to the enactment of ch. 533. Since the enactment of
said chapter the chairman is authorized to take part in all
actions and duties performed by said committee.

Public • Health—Barber Shop—Anyone, though not a
barber, may run a barber shop.

November 5, 1915.
Hon. C. a. Harper,

Stale Health Officer.
Under date of the 3d inst. you request my opinion upon

the question of whether a journeyman barber may become
the owner and manager of or conduct a barber shop, pro
viding he has a master barber working with him in the
shop, or whether it is necessary for the man who holds the
master barber's license to be the owner and manager of the
shop with a journeyman assistant; also whether it is per
missible for an apprentice to become the owner of a barber
shop providing he employs the services of a master barber in
his shop.



Opinions of the Attorney-General 941

The law providing for the licensing and regulation of
barbers is embodied in sees. 1636-18 to 1636-29, inclusive.

Sec. 1636-18 provides:

"Practicing the occupation of barber within the meaning
of sees. 1636-18 to 1636-29, inclusive, shall be construed to
mean shaving, trimming the beard, or cutting the hair of
any person for which a payment is made, to the person
performing the service or to any other person."

Other sections of the law provide that the state board of
health shall appoint three competent and practical barbers,
to be known as a committee of examiners, who shall conduct
examinations of those desiring to become barbers. It pro
vides for regular and special examinations for the licensing of
journeyman and master barbers. It requires that a register
of all licensed apprentices and master barbers be kept. The
law speaks of master barbers, journeyman barbers and
licensed apprentices, but it does not define what shall con
stitute either.

It appears that before a person can become a master
barber he

"shall first make an application for a journeyman's license
and such application shall be accompanied by a fee of five
dollars. Upon approval of such application the board
shall issue to such person a journeyman's license, which
shall entitle the holder thereof to practice as a barber under
a master barber for a period of one year from the date of
said journeyman's license and shall also entitle the holder
thereof to take one or more examinations provided for in
section 1636-22 [for barber's licensej. * * * No charge
shall be made for the privilege of taking examinations, but
examinations shall only be given to persons who at the time
hold journeyman's licenses. When such applicant shall have
successfully passed an examination the journeyman's license
shall become null and void and the board shall thereupon
issue a master's license to such successful applicant, which
license shall entitle the holder thereof to practice as a duly
licensed master barber." (Sec. 1636-24.)

The old law provided for licensed apprentices, but that
feature seems to have been dropped out by ch. 221, Laws of
1915, amending the so-called Barber's Act.
The ell'ect of a master barber's license seems to be that a

person holding such a license may practice the occupation of
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barbering by himself, while the holder of a journeyman's
license can practice only under a master barber.
By sec. 1036-27 the board of health is

"authorized to adopt reasonable rules providing for the
sanitary regulation of barber shops, and shall have the
power to enter any barber shop during business hours for
the purpose of inspection of such shops. If any shop be
found in an unsanitary condition, or if any barber working
therein has been charged with imparting any contagious
disease, the board shall immediately notify the local health
officer thereof, and such shop shall be quarantined, and
the barber so charged shall not practice his occupation until
such quarantine shall be removed by the health officer."

By the same section the board is also empowered to
revoke the license of any person upon certain grounds therein
specified.
By sec. 1636-28 it is provided:

"It shall be unlawful for any person to follow the occu
pation of barber in this state either as apprentice, journey
man or master barber, without having first ol3tained a
license as provided in sections 1636-18 to 1636-29, inclusive.
Apprentice and journeyman barbers shall only be allowed
to pursue such calling under the supervision or direction
of a licensed master barber."

Sec. 1636-29 provides:

"Any person who shall practice the occupation of barber
in this state either as apprentice, journeyman or master
barber without having obtained a license; or any person
who shall wilfully employ any such above-named barber
knowing that such barber has not obtained a license; * * *
or any person who shall violate any of the sanitary rules
adopted by the board, shall be deemed guilty of a misde
meanor, and upon conviction thereof shall be punished
by a fine," etc.

Obviously, the purpose of this law is to promote healthful
and sanitary conditions in barber shops. This is accomplished
mainly by requiring those engaged in the occupation of a
barber, that is, those who actually shave, trim the beard or
cut the hair of any person, "for which a payment is made to
the person performing the service, or to any other person,"
to be licensed by the state board of health. The law does not
require a barber shop or a barber business to be licensed. It
simply requires a license of those who actually do the work of
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barbering. The law has a purely personal applicaLion to the
persons thus engaged. There seems to be no purpose to inter
fere with the right or power 1o contract, except that a penalty
is provided for a person who wilfully employs a barber,
knowing that such barber has not obtained a license.

I cannot see anything in the law which would prevent any
one from renting a room, equipping it as a barber shop,
hiring duly licensed barbers to do the actual work, and he,
himself, managing the business, taking in the receipts and pay
ing the barbers their wages; and this, whether the person so
conducting the business is a journeyman barber, an appren
ticed barber or no barber at all. The board still has power to
enforce sanitary regulations of the shop by its authority
over the individual barber who is working therein, as well as
by its power to "adopt reasonable rules providing for the
sanitary regulation of barber shops," etc., so that it is by no
means necessary, in order to accomplish the purpose of the
law, to prevent persons who are not master barbers from en
gaging in the business of conducting a barber shop. Plainly
the answers to both of your questions are in the affirmative.

Public Officers—Sheriffis—Fees to which sheriff is entitled
for taking prisoner to reformatory.

November 6, 1915.
L. Olson Ellis,

District Attorney,
Black River Falls, Wis.

In your communication of the 1st inst. you inquire
whether or not the sheriff is entitled to mileage for taking a
prisoner to the state reformatory at Green Bay, or only $5.00
per day and his actual expenses.
Sec. 4970 contains the following:

"When any sheriff or other officer shall execute a commit
ment to any state industrial school he shall be entitled to
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receive therefor from the proper county his actual and neces
sary expenses and the further sum of five dollars, and no
more, for each day while necessarily engaged in executing
such commitment."

This applies only to industrial schools and has no applica
tion to the state reformatory at Green Bay.
In sec. 4913 it is provided that, for taking a prisoner to

Waupun, the sherifT shall

"receive from the treasurer of the proper county the
amount actually and necessarily expended by him in trans
porting such prisoner, including the amount paid for board
ing and lodging and such guards as may have been neces
sarily employed by such sherilT and such further reasonable
sum as shall be a fair compensation for the time necessarily
spent in transporting such prisoner, to be fixed and allowed
by the proper auditing officer or auditing board of the
proper county."

It seems, however, that there is no special provision in
any statute concerning sherifTs' fees relating only to the
state reformatory at Green Bay. It is, therefore, necessary
to turn to the general statute on sherifTs' fees, sec. 731,
Stats. There wc find that every sherifT shall be entitled to
receive the following fees for his service:

"(27) Traveling to serve any criminal process, for every
mile actually traveled ten cents per mile, whether in the
county from which process issued or not, and actual and
necessary disbursements for board and conveyance of pris
oner."

A warrant of commitment is a final process in contra
distinction from a mesne or original process. The general def
inition of the word "process" is given in Anderson's Law Dic
tionary as:

"Something issuing out of a court or from a judge; a
writ of any nature."

A warrant of commitment is defined by the same authority
as follows:

"Written authority to commit a person to prison or cus
tody, until a further hearing in the matter as to which he
is charged can be had, or until he is discharged by due course
of law."

See also Bouvier's Law Dictionary and Words & Phrases
to the same effect.
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A sheriff who travels to Green Bay with a prisoner, and
who carries a warrant of commitment, is traveling to serve a
criminal process and he is entitled to ten cents per mile
for such travel and actual and necessary disbursements for
board and" conveyance of prisoner. There being no special
statute covering this subject, the provisions of the general
statute here given are applicable, and I understand it is
this statute under which the sheriffs of this state have re
ceived their compensation for their services in taking prison
ers to the reformatory at Green Bay.

Bridges and Jlighiuays—Counties—Municipal Corpora
tions—•Counties maintain highways constructed in cities
under State Aid Law, but not those constructed in villages.

November 8, 1915.

Albert W. Grady,

District Attorney,
Port Washington, Wis.

In your communication of November 3d you refer to
sec. 1317m-7, as contained in ch. 533, Laws of 1915. You
also refer to Bulletin No. 5 of the Wisconsin highway com
mission, page 44, where it is stated that, due to an oversight,
slate aid roads built in 1914 and 1915 must be maintained
by the county. You inquire whether this statement is cor
rect in view of the provisions of sec. 1317/n-7. Said section,
under subsec. 9, provides:

"All state highways heretofore or hereafter constructed
under the provisions of sees. 1317/77-1 to 1317/77-15, inclu
sive, of the statutes, shall be maintained at the expense of
the county in which they lie, and the county board shall
make adequate provision therefor, provided, that all incor
porated villages shall adequately maintain all state high
ways within their corporate limits."

You admit in your letter that highways have been con
structed in cities of the fourth class under sec. 1317/n-5,
Stats. 1913. That being true, under the express provision of
said subsec. 9, sec. 1317/n-7, Stats. 1915, such highway®
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shall be maintained at the expense of the counties in which
they lie. Village highways are excepted therefrom. The
lawmakers should also have excepted therefrom highways in
cities of the fourth class. Not having excepted highways in
cities of the fourth class, such highways may be maintained
under the provisions of the first part of said subsec. 9.
The statement of the highway commission above referred

to is, therefore, in my opinion, correct.

Consiiiutional Law—Bridges and Highways—Sec. 1321a,
as amended by ch. 418, Laws of 1915. is a constitutional en
actment.

November 8, 1915.

Wisconsin Highway Commission.

I have your request for opinion of the 6th inst., in which
you ask to be advised as to the constitutionality of sec.
1321a, Stats., as amended by ch. 418, Laws of 1915. This
statute provides for the erection of bridges over navigable
rivers by municipalities bordering thereon or through which
such river flows, and provides for county and state aid.

Several opinions have been rendered by this department
relating to sec. 1321a, Stats., prior to the amendment of
1915. In an opinion rendered to David Bogue, district
attorney of Columbia county, under date of Jan. 15, 1914,
the constitutionality of this statute was considered and it
was held valid as against all constitutional objections which
suggested themselves upon the face of the statute. I find,
upon examination of ch. 418, Laws of 1915, that this act,
while it changes the provisions of the former statute in
some respects, notably by way of reducing the proportion of
county aid and increasing the proportion of state aid for the
construction of bridges thereunder, does not, so far as I
perceive, make any change therein which would operate to
raise any constitutional question with respect to the act not
heretofore considered. Your request for opinion does not
suggest any such constitutional question. In this situation I
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will rest this reply upon the former opinion referred to, and
will hold the statute, as amended, valid upon the reasons
and authorities given and cited in that opinion. No reason
appears for departing therefrom or for a reconsideration
thereof and no new question has been suggested to me
either by your communication or otherwise.

Public OJficers—Sherijfs—Fees—Sheriff on salaiy fixed
pursuant to ch. 242, Laws of 1915, not entitled to expenses
incurred in performance of duties, including taking prisoners
to state institutions.

November 8,1915.

Clive J. Str.\ng,

District Ailorney,
Grantsburg, Wis.

I have your letter of the 5th inst. in which you state:

"The committee on salaries of the county board of this
county is figuring on placing the sheriff on a salary basis
for the coming term. The sheriff has drawn up a resolution
for them to act on and I wish to know if, under this resolu
tion, he will be entitled to conveyance of prisoners, besides
the §1000. The resolution reads as follows:
'"Be it resolved by the county board of Burnett county,

Wisconsin, that the method of compensation of the sheriff
be changed from a lee basis to a salary, and that the salary
be set at §1000 per year; that all deputies be appointed by
the sheriff and by him paid out of the above sum; that the
sheriff be paid extra for board of prisoners to the amount
of fifty cents per day for each prisoner; that for the above
amount the sheriff do all work required of a sheriff within
the county and pay all his expenses within the county;
that all expenses outside the county be paid by the county
of Burnett.' "

Your question, as I understand it, is as follows: Can the
sheriff of your county under this resolution collect proper
sheriff fees and his expenses while conveying a prisoner be
yond the limits of Burnett county?
You further stale in your letter that a similar resolution

was passed by your county board two years ago and that your
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sherifT has been on a salary basis ever since, but that accord
ing to one of my opinions you infer that the said resolution
is not legal.

While you do not pretend to state all the facts relating to
the previous action of your county board, from what is
stated I cannot agree with the inference you have drawn.
This resolution seems to follow the provisions of sec. 694a,
Stats. 1898, which section I have held was in full force and
effect, although it was not included in the Statutes of -1911
and 1913.* For the purposes of this opinion it will be con
sidered that the proceedings of your county board had two
years ago are valid.
The late legislature, by an act which went into effect on

June 15, 1915, and known as ch. 242, Laws of 1915, revised
and consolidated all the statutes then in force relating to the
compensation of county officers.

Sec. 2, ch. 242, reads in part as follows:

"Salaries otherwise established by law shall be and remain
the salaries of such ofTicers until the board shall fix the same
in accordance with this section, and when such amounts are
once so fixed they shall be and remain the salaries of such
officers until changed by the board."

I assume that your county board is about to fix the amount
of annual salaries which shall be received by the county
officers and will have up for consideration the above reso
lution which fixes the salary which is to be received by the
sherifT who is to be elected in your county during the ensuing
year.

As the law now stands, said ch. 242 furnishes the only
authority to a county board for changing the compensation
of a sherifT from a fee to a salary basis and for fixing the an
nual salary of the sherifT, as well as other officers who are to
be elected in the ensuing year, and any change in the method
of compensation of a county officer or in the amount of the
salary of a county officer must be made in conformity there
with .

Among other things, sec. 2 of said chapter provides:

"The salaries so fixed and paid shall be in lieu of all fees,
per diem and compensation for official services rendered
by such officers except the compensation of the sherifT for

*Sce pages 101, 106, 126, 134 of Ihis volume.
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keeping and mainlaining prisoners in the county jail, except
expenses actually and necessarily incurred in the perform
ance of official duty by the sheriff of any county having a
population of three hundred thousand or more."

It must be held from the foregoing provisions that, in a
county of less than 300,000 population, whatever salary may
be so fixed by the county board shall be in lieu of not only all
fees, per diem and compensation, but also all expenses actu
ally and necessarily incurred in the performance of the
official duties of the sheriff. Insofar as the above resolution

expressly or by implication attempts to allow the sherKf for
expenses oulside of the county, it is void.
From what has been said it is evident that your question

should be answered in the negative.

Bridges and Highwaijs—Towns—Counties—Public moneys
of this state can not be devoted to the construction of a
bridge, a part of which rests on the soil of another state.

November 9, 1915.

Sam Blum,

District Attorney,

Monroe, Wisconsin.
In your communication of the 3rd inst. you state:

"There is a bridge on the Illinois state line between the
town of Spring Grove in Green county, Wisconsin, and
Stephenson county, Illinois, on a road running east and
west on the said state line. The road has been divided up
between the town of Spring Grove and the authorities in
Illinois, and has heretofore been maintained by the said
town of Spring Grove and is not a county highway. Under
the state laws, must Green county build or contribute toward
the building of said bridge? The bridge is an 18 ft. span
bridge over running water."

Sec. 1319, Stats., provides:

"Whenever any town board shall file its petition with
the proper county board, setting forth the fact that said
town has voted to construct or repair any bridge wholly
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or partly within such town, designating as near as may be
the location of such bridge, and further stating tliat such
town has provided for the payment of such proportion of
the cost of such construction or repairs as is required by
this section, the said county board shall appropriate such
sum as is required by this section to be paid by the county
and shall cause such sum to be levied upon the taxable
property of liic county as will, with the amount provided
by said town, be sufficient to defray the expense of erecting
or repairing such bridge so petitioned for, and such money,
when collected, shall be paid out on the order of the chair
man of the county board and county clerk whenever the
said town board and the commissioners hereinafter provided
for shall notify them that the work has been completed
and accepted."

Our supreme court has had this section under considera
tion upon numerous occasions and it is well settled that it
is a valid, binding and constitutional enactment and applies
to all bridges which the town itself is required by law, or has
authority, to build and maintain. State v. St. Croix County,
83 Wis. 340; State v. Sauk County, 62 Wis. 376; Battles v.
Doll, 113 Wis. 357; Slate,v. Sexlon, 124 Wis. 352; Johnson v.
Buffalo County, 111 Wis. 265.
Your county, therefore, will be required to bear its portion

of the expense of building any bridge in the town of Spring
Grove, which the town itself has authority to build and
maintain.

I note your statement that this proposed bridge is to be
built on the road running east and west on the state line be
tween Wisconsin and Illinois. In your letter you say:

"The road has been divided up between the town of
Spring Grove and the authorities in Illinois and has hereto
fore been maintained by the said town of Si)ring Grove and
is not a county highway."

From this statement I take it that the state line consti

tutes the center of this highway, and that in one way or
another some sort of an agreement has been reached between
the town of Spring Grove and the Illinois authorities to
divide up this road much the same as roads on town lines are
divided up under our law. So far as I am able to find, such
an agreement is without any legal sanction under the laws of
this state. There is no statute authorizing the town officers
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within this state to contract with town officers without this
state for the building and maintenance of roads on the state
line. Any such arrangement, therefore, can be regarded as
nothing more than a practical working agreement between
the authorities of this state and the authorities of Illinois, but
without any legal sanction so far as the town officers within
this state are concerned.

Attention is called to this because it may affect the power
of the town of Spring Grove to build the bridge in question at
all. It is my opinion that if any portion of this bridge is to be
placed on Illinois soil there is no authority for the expendi
ture of public moneys either by the town of Spring Grove
or the county of Monroe for such purpose, and I base my
opinion upon the case of Becker v. City of La Crossc, 99 Wis.
414. In that case it appeared that the city of La Crosse had
built a bridge across the Mississippi River as well as a turn
pike road across the bottoms on the Minnesota side of the
bridge for some considerable distance. An action was
brought under sec. 1339 to recover damages from an acci
dent occurring on the turnpike highway about eighty-five
feet west of the bridge. The court considered the power and
authority of the city of La Crosse to maintain this highway
and bridge. Referring to this situation the court said:

"The movers in this enterprise evidently appreciated
the serious difficulties attending the erection and rnanage-
ment of expensive public works situated partly in this state
and partly in Minnesota. It was to remove, in some de
gree, these difficulties, that the legislation referred to \yas
obtained from the state of Minnesota. The corporation
of La Crosse exists only by the grace of the legislative grant
of this state. As before suggested, it possesses no power
and can assume no obligations except such as may come
from the original source. To permit it to accept rights,
and to assume duties, beyond the power of its creator to
enforce or to regulate, would be an innovation we are not
prepared to sanction. From the very necessities of the
situation, it would have no power to regulate or protect
its erections in a foreign jurisdiction. * * * Xo perrnit
the city, no matter how desirable it may be, to expend its
money, and to obtain rights and privileges, beyond its own
limits, and beyond the limits over which its creator has
jurisdiction, would be unwise and dangerous, to say the
least, and against public policy. Its acts in this regard
being ultra vires, the municipality cannot be held liable
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therefor, or for failure to perform such acts, to the injury
of others." (pp. 419-420.)

It seems to me that if the town of Spring Grove were to
build a bridge, a part of which shall be located in the state
of Illinois, a duplication of the situation considered in
Becker v. La Crosse, supra, would be presented, and on the
authority of that case public moneys cannot be used therefor.

If, however, the bridge can be entirely constructed on
Wisconsin soil where the town will have jurisdiction over
every part thereof, then, in my opinion, it may be built by
the town and in such case the county will be required to bear
its proportion of the expense under the provisions of sec.
1319.

Taxation—Railroads—Equalization of assessments by
county board. Directions of tax commission should be fol
lowed.

November 9, 1915.
M. E. Dillon,

District Attorney,
Ashland, Wisconsin.

I have your request for opinion under date of the 8th inst.
in which you ask to be advised whether the county board can
legally consider the value of street railway property and the
value of railroad terminal property, covered by ch. 407, Laws
of 1915, in making its equalization of the tax assessment
among the several taxing districts in the county.
The authority of the county board to act as a board of

equalization of tax assessments is found in sec. 1073, Stats.,
which reads as follows:

"The county clerk of each county shall annually, before
the second Tuesday of November, prepare a statement of
the latest statistics of population and such other statistical
information as he may have, and lay the same, together
with the statements received during the year from the
several town, city and village clerks in pursuance of section
1066, before the county board at their annual meeting in
November. The county board shall, at such meeting, care-
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fully examine all such statements and determine and assess
the relative value of all the taxable property in each town,
city and village which collects taxes independently in their
county. They shall set down in a list of the towns, cities
and such villages, opposite the name of each, the value
thereof so determined by them, which shall be the full value
according to their best judgment. The list so prepared
shall be certified to by the chairman and clerk of said board
as the county assessment made by said board, and said
clerk shall file tlie same in his office and record it in a book
therefor."

The statistical statements referred to as received in pur
suance of sec. 1066, Stats., are the statistics of the quantity
and value of the several items of real and personal property
enumerated in sec. 1066 and sec. 1050, Stats., and are such
items of property as are placed upon the assessment rolls
in the several taxing districts for purposes of taxation locally.
Such statistics will not include the quantity or value of
street railway property which is assessed by the state tax
commission under ch. 51, Stats., and the tax thereon levied
by the state tax commission under sec. 51.15, paid into the
general fund of the state under sec. 51.25, and eighty-five
per cent of the proceeds tiiereof apportioned to the munic'-
palities in which the street railway is operated under sees
51.29 and 51.30, Stats. The source of these statistical state
ments is the record of the local assessors and obviously they
will not include statistics of the quantity or the value of
property not within the jurisdiction of the local assessor to
consider or assess.

With respect to terminal property of railroad companies
it will be observed that under subd. (3), sec. 1212, Stats.,
compiled as subd. (7), sec. 51.02, ch. 51, Stats. 1913, these
properties for purposes of taxation are of two classes: (1)
properties acquired by the railway as necessary in the opera-
Lion of its railroad and the conduct of its railroad business
which are subject to assessment and taxation by the state
as a part of the railroad entirety, and (2) terminal properties
not acquired or necessary for railroad uses, but merely
owned by the railroad independently of its railroad opera
tions and business, whicli are subject to assessment and tax
ation locally the same as general property owned by other
persons. Here again it seems clear that the terminal prop
erties of the first class, which are assessed and taxed by the
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state, will not be represented in the reports of the local
assessors or in the statistics compiled therefrom and sub
mitted to the county board through the county clerk. Ter
minal properties of the second class, which are assessed and
taxed locally, will, on the other hand, be included in such
statistics.

It is perhaps somewhat difTicult to determine, in some cases,
which particular terminal properties are subject to state
taxation and which to local taxation. In an opinion recently
rendered to the tax commission attention is called to the
decided cases and the principles which they establish affecting
the determination of this question.*

In view of the fact that no street railway property and
probably no considerable amount of terminal property of
railroads is subject to local taxation, I take it that your in
quiry relates rather to such properties as are assessed by the
tax commission, the taxes tiiercon paid into the state treasury
and in whole or in part rcapportioncd to the municipalities
in which the property is located. The question is whether
the county board in equalizing the assessments in various
taxing districts shall take into account the value of tliis prop
erty although the same is not included in the statistics of
property subject to taxation in the several taxing districts
as returned to them from the local assessors through the
county clerk's ofTice.

It will be observed that the data or information which
the county clerk is required to lay before the board under
sec. 1073 includes the statistics of population, the statements
made up from the local assessment rolls and received under
sec. 1066 "and such other statistical information" as the
county clerk may have. It is further provided that "the
county board shall, at such meeting, carefully examine all
such statements and determine and assess the relative value
of all the taxable property" and also that "they shall set
down in a list of the towns, cities and such villages, opposite
the name of each, the value thereof so determined by them,
which shall be ihe full value according to their best judgment."
1 he statutes then provide that upon this value so determined
the county and state taxes shall be apportioned to the several
taxing districts.

•Cage 842 of this volume.
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Sec. 772/j made it the duty of the supervisor of assessments,
provided for by ch. 445, Laws of 1901, also to make a report
to the county board including "all such information and
statistics as he may obtain which will be of assistance to the
county board in determining the relative value of all taxable
property in each town, city, and village in the county."
With the enactment of the Income Tax Law, ch. 443, Laws
of 1913, was enacted, creating the ofTice of assessor of incomes
and transferring the duties of the supervisor of assessments to
the assessor of incomes, and this function is now provided for
in subd. (5), sec. 10876, Stats., so that the county board will
have before it, in addition to the statistical information
furnished through the oflice of the county clerk, such addi
tional statistics and information as may be furnished to it
by the assessor of incomes under this statute. I am advised
that the slate tax commission has taken the position that
the value of property in an assessment district which is
assessed and taxed by the state and the tax paid into the
state treasury and thereafter in whole or in part rcappor-
tioned to the municipality or tax district in which the prop
erty is situate should be by the assessor of incomes reported
to the county board and should be considered by the county
board in equalizing the assessments of taxable property in
the several taxing districts.
Such, then, is the character of the information which it is

provided, either by statute or administrative ruling, shall
be before the county board for its consideration in equalizing
assessments. It appears, however, that all such information
is advisory only and is not binding upon the board. The pur
pose of it is to aid the board in forming a just judgment of
the relative value or of the true value of the property in the
several taxing districts.
In the case of West v. Ballard, 32 Wis. 168, it is held that

the county board in performing this function is not bound to
receive testimony as to the relative values of property
in the several taxing districts nor bound by the valuation of
such property in the assessment rolls of such districts, but
acts upon its own judgment and discretion and that its dis
cretion in that regard is ver^' broad. It is there held that the
court will not extend equitable relief even against an abuse
of that discretion and at that time there was no statut'"
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appeal provided from the action of the county board equal-
izinjs assessments.

Subsequently in the case of Foster v. Roive, 128 Wis. 326,
the case of West v. Ballard was cited with approval and the
principles therein enunciated were extended to apply to the
action of the commissioners of equalization appointed under
sec. 1077a, Stats. 1898, to whom an appeal was provided
from the action of the county board, but which statute was
repealed by ch. 474, Laws of 1905.

It seems clear from the decisions that the county board
is not bound by legal rules of evidence and not bound either
to consider or exclude particular proof or facts in arriving
at what the court in West v. Ballard called its "collective

judgment" as to the value of property for purposes of taxa
tion in the several assessment districts of tiie county.

I am therefore of the opinion that the action of the county
board in considering or excluding from consideration the
value of street railway and railroad terminal properties sit
uated in the local taxing districts of the county but not
assessed and taxed locally would not be an abuse of discre
tion and would not be reviewable in court. Insomuch, how
ever, as the state tax commission has, under ch. 48c, Stats.,
plenaiy power of supervision and control of the equaliza
tion of assessments as made by the county board, and the
power in a proper case to make a reassessment, and inso
much as its authority and action in that regard would appear,
under the decisions above referred to, to be final and con
clusive, it would seem advisable for the county board in
equalizing assessments to take into consideration that pro
portion of the value of street railway and railroad terminal
properties located in the several assessment districts assessed
by the tax commission, the taxes thereon paid into the slate
treasury and reapportioned by the state to the local taxing
unit.
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Public Officers—Supervisors—Incompatibiliig—Supervisor
is a local ofTicer.

GfTices of supci-visor and city clerk are not incompatible.
Justice of the peace and city clerk are incompatible ofTices.
Deputy city clerk acts as city clerk in case of vacancy.

November 9, 1915.

Albert W. Gbady,

District Attorney,
Port Washington, Wis.

In yoiir communication of November 3d you state that
in Ji newly incorporated village comprising territory formerly
in the town of Saukville, in your county, a supervisor has
been elected. The election it seems was held under sec.

867, Stats., where it is provided that within ten days after
the incorporation of a village a notice shall be given to elect
oflicers in the newly incorporated village. The officers to be
elected in tue village are named in sec. 875, Stats. A super
visor is there named as one of the officers to be elected. You

inquire whether the election is valid.
You have suggested that, in view of the decision of our

supreme court in the case of Slate v. Supervisors, 21 Wis.
443, a supeiwisor is not a village officer, but a county officer,
and for that reason his election cannot be had under sec.
867, which relates to newly incorporated villages and pro
vides for the election of "officers thereof."

In the above cited decision of our supreme court it was
held that the office of supervisor was a county office under the
provisions of ch. 129, Laws of 1861. This would not be the
case, however, under the statutes as we find it to-day.

In an opinion by my predecessor, found in the Opinions of
Attorney General for 1912, p. 781, this matter was thoroughly
considered, and the conclusion arrived at was that the office
of supervisor is a local office and not a county office. I agree
with the conclusion there arrived at.

You are, therefore, advised that the supervisor in question
was legally elected and has the right to sit as a member of
the county board.

You also state that in a city of the fourth class the city
clerk has resigned and no one has been appointed to fill the
vacancy; that the deputy city clerk, who was appointed by
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the city clerk who had resigned, is now performing all the
duties of the office. You inquire whether he can hold the
office of supervisor of a ward of such city and sit as a member
of the county board, whether these two offices are incom
patible, and whether the acts of the county board will be
null and void, by reason of the fact that such supervisor is
silting as a member thereof and takes part in its proceedings.
You refer to sec. 662, Stats. 1913, which provides that

each ward of the city shall elect a supeiwisor to the county
board, and contains the further provision that a member of
the common council can also hold such office. You inquire
whether, in view of the fact that such section does not

specifically state that other officers can hold such office, it is
not to be understood that other officers of a city are, there
fore, barred from holding the office of supervisor in addition
to their own.

This conclusion I do not believe necessarily follows.
Other offices of the city, if not incompatible with that of
supervisor, may be held by the same person, if properly
appointed or elected thereto.

Sec. 925-41, Stats., which applies to cities of the fourth
class, contains the following, relative to the city clerk:

"Every such clerk may in writing appoint a deputy
and shall file such appointment in his office; such deputy
shall aid in the performance of the duties of such clerk
under his direction; and in case of his absence or disability
or of a vacancy in his office shall perform all such duties
during such absence, disability or the continuance of such
vacancy; and every such clerk and his sureties shall be liable
upon his official bond for the acts of such deputy."

Under this provision the deputy clerk is authorized to
perform the duties of the office since the vacancy has oc
curred.

Under sec. 925-34, Stats., the city clerk becomes the cus
todian of the oath of office filed with him by eveiy^ officer
elected in the city, which includes the supervisor. My pre
decessor has held that the offices of town librarian and town

clerk arc incompatible by reason of the fact that the town
clerk is, by law, made the custodian of the bond of the town
librarian. Opinions of Attorney General for 1912, p. 808.
I doubt, however, whether the fact that the town clerk is the

custodian of the official oath filed by the supervisor would be
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sufiicient to make the two offices incompatible. I have been
unable to find any decision which passes on that question.
•I can see a dilTerence between an oath that is filed and an

official bond upon which it may be necessary to bring an
action to recover a forfeiture against the officer. It would
be a serious matter to have the officer himself, who might
forfeit the bond, be the custodian of the same. I can see no
serious consequence that could arise by reason of the fact
that the officer is the custodian of the oath given by himself
in qualifying for another office. I know of no reason, there
fore, why the two offices should be incompatible, and I,
therefore, hold that they are compatible and may be held by
the same person.

You also inquire whether the office of city clerk or deputy
city clerk and justice of .the peace are incompatible. This
question must be answered in the affirmative in view of the
opinion rendered by this department to L. H. Mead, district
attorney of Washburn county, under date of July 14, 1915,*
to which you refer, holding that the office of town clerk and
justice of the peace of the same town arc incompatible.
The same reasoning there applied covers the offices here in
question.

Courts—Public Officers—Board of Control—Courts can not
require probationers to repay to counties the costs of their
prosecution. When placed on probation their earnings are
under the control of the board of control.

November 9, 1915.
Hon. B. M. Jostad,

State Probation Officer.
I have your letter of the 12th ult. in which you call atten

tion in the following language to a practice pertaining to the
probation service of this state:

"It is quite customary among courts throughout Wiscon
sin, at the time of placing a defendant upon probation,
that his probation be conditioned upon the terms that he
shall reimburse the county the total expense involved in
•Page 600 of this volume.
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the prosecution of the defendant out of his monthly wages
and through this department. This is getting to be so com
mon that we concluded that it would be advisable to call
upon you for an opinion as to the advisability and legality
of this practice among the courts."

You ask to be advised on the following question or ques
tions :

"Is this board under obligation, by order of the court,
to actually make such collection and reimburse the county?
In other words; is it necessary for us to recognize stich an
order or may it be ignored?"

The law relating to the probation of convicts, or persons
convicted of a felony punishable by imprisonment for a
term not exceeding ten years, is found in sees. 4734a to 4734f,
inclusive, Stats. 1913.

These statutes are comparatively new in this and certain
other states, and they have given rise to but few court de
cisions. It has, however, been held in a California case that
the court, in exercising its powers to suspend sentence, must
do so in the manner prescribed by the penal code. (See
Ex paric Slailerij, 163 Cal. 176, 124 Pac. 856.)

After a thorough examination of the above cited sections
I am unable to find any expressions therein by which a court
may deem itself authorized, in placing a defendant on pro
bation, to impose terms and conditions which provide that
the defendant shall reimburse the county for any part of the
expense involved in his prosecution.

According to sec. 4734a, if

"It appears to the satisfaction of the court that the person
convicted has never before been convicted of a felony,
either in this state or elsewhere, that the character of the
defendant and the circumstances of the case indicate that
he is not likely again to commit crime, and that the public
good does not require that the defendant shall suH'er the
penalty provided by law, said court may, * * * by
order, suspend the judgment or stay the execution thereof
and place the defendant on probation, stating therein the
reasons for the order which shall be made a part of the rec
ord."

With the making of the order suspending the judgment or
staying the execution thereof and placing the defendant on
probation, the court has performed its duty, and, thereafter,
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the law, by sec. 4734c, places the defendant subject to the
control and management of the state board of control, and
provides that he shall be subject to the rules and regulations
that apply to persons paroled from reformatory institutions
after a period of imprisonment therein.

It would seem as though the court had no furlher control
over the defendant after he has been placed on probation,
except in cases where judgment has been suspended and the
defendant has violated his parole and it becomes necessary
to take him before the court for sentence upon his previous
conviction. For all intents and purposes a defendant so
placed on probation is, as far as the court is concerned, in the
same position as though sentence and judgment had been
passed upon him and the sentence been executed by commit
ment. No one would contend that a court may, in its sen
tence and judgment, impose terms and conditions for the
control and management of a person sentenced to imprison
ment in the state's prison which are not authorized by law,
and thereby bind the board of control or the warden of the
prison.
For example, no one would claim that, if a court, in addi

tion to the usual sentence, ordered the warden of the state's
prison to collect out of the earnings credited and allowed to a
convict while in prison an amount sufficient to reimburse the
county for the costs and expenses of the prosecution of said
convict and pay the same over to the county in which the
prosecution was had. he (the warden) would be obliged to
comply therewith. Such an order would plainly be in con
flict with the spirit, if not the very letter, of the laws govern
ing.the state's prison, and which laws it is the sworn duty of
the warden to obey. For the same reason a court may not,
in its order placing a defendant on probation, impose terms
and conditions not authorized by law and which conflict
with the spirit of the parole statutes of this state and with
the rules and regulations made by the state board of control
pursuant thereto. Accordingly, it has heretofore been held
in an opinion to the state board of control, under date of
September 20. 1915,* that the earnings of a convict on pro
bation and in the hands of the board of control or its pro
bation officer are not subject to the demands of judgment
creditors.

*Paee 760 of this volume.



962 Opinions of the Attorney-General

Had it been the intention of the legislature that a de
fendant so convicted and placed on probation should, out of
his earnings, reimburse the county the costs of his prosecu
tion, it would have so provided by express language. In
case of a conviction for a misdemeanor, under sees. 4734^
to 4734m, inclusive, the legislature did expressly direct that
the court, in exercising its discretion in placing a defendant
on probation, may include in the terms and conditions of
such probation the payment of the line imposed. This, to
my mind, is convincing evidence that the legislature did not
intend that in case of probation of a convict a court should
have the right to impose as a condition of being placed on
probation that the costs and expenses of the prosecution be
collected from the eai-nings of the probationer.

Neither is there anything in said sees. 4734a to 4734/,
above referred to, which declares it to be the duty of the
field probation officers representing the state board of control
to look after the collection of moneys from offenders placed
on probation for the purpose of reimbursing the county in
which the prosecution was had.

Sec. 4734/ provides for the appointment of the field pro
bation officers by the state board of control, and further pro
vides that they are to represent the state prison and the
state reformatory, and shall carefully look after the welfare
of all persons paroled from said institutions. It is evident
that they are not officers of the county nor of the court in
which a defendant may be convicted and are not directly
answerable to such county or such court.
The board of control is expressly authorized by law to

make certain rules and regulations for offenders placed on
probation, and, in accordance with its own plan and
scheme for the welfare of the probationers, has, I am in
formed, among otlicr rules, promulgated certain regulations
in respect to moneys earned by them. It seems to me that if
a court, in placing a defendant on probation, imposes terms
and conditions of the character mentioned in your letter,
then the whole sclieme of the state board of control in super
vising the financial affairs of a probationer may be set at
naught and its rules and regulations, to that extent, nullified.
While the said order is unauthorized by law, it is not,

therefore, void. Such an order is erroneous merely, and the
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defendant has undoubtedly the right to appeal to the su
preme court to have the same corrected and made in ac
cordance with the law. See In re Graham, 74 Wis. 450.

It cannot, however, be held that such an unauthorized
order is absolutely binding on the board of control or its
probation ofTicers. The latter are administrative officers
whose duties and powers are prescribed by the legislature.
By law, and in the nature of things, they have disciplinary
authority, and the care, treatment and discipline of an offend
er committed to their charge may not always accord with
the terms of the sentence, judgment and order of the court.
The supreme court of our state has recognized this situation
in the case of In re Linden, 112 Wis. 523, 530, and has there
held that ever>^ sentence and judgment passed upon an
offender must be deemed subject to the "disciplinary power
exercised by those who execute the sentence of the court, and
certainly, where those powers are declared by legislation in
advance, the court's judgment must be deemed to be framed
in contemplation thereof."

It seems to me that just such a situation is presented here.
The said order must give way to the laws, rules and regula
tions which are primarily binding on said officers.
Having concluded that the courts have no authority in

law to impose the conditions complained of in your letter
and that the board of control and its probation officers are
not officers of the court and of the several counties of this
state, but are state administrative officers whose duties are
prescribed by laws enacted by the legislature, I must hold
and you are advised that the board of control and its proba
tion officers are under no obligation to make collections from
probationers for the purpose of reimbursing the county in
which the conviction was had. In other wards, the said
board and its probation officers are under no legal obligations
to recognize that part of a probation order which attempts to
impose upon them the performance of such a duty.
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Public OJJicers—Education—Neither the members of the
committee on common schools nor the supervising teacher
need take an oath of ofilce.

November 9, 1915.
Jame.s Kirwan,

District Attorneij,
Chilton, Wis.

I have your letter of September 25, 1915, which is as fol
lows:

"Our county board asks me for opinion if 'the committee
on common schools' of this county, appointed under ch.
531, Laws of 191o, must take and file an official oath with
the county clerk of this county, in order to fullv and legally
qualify to act as such committee and must'receive" pay
from this county?
"Must the supervisor teacher for this county, chosen by

such county committee on common schools as provided
in said ch. 531, take and file an oath of office in order to
legally qualify as such supervisor teacher for this county,
and to entitle him to draw his pay and hold such position
as said supervisor teacher of this county?
"Are not such committee and said supervisor teacher

'county officers' and must they not, under general laws,
take such official oath and file same with county clerk here?
"If said supervisor teacher should take and file such oath,

and has not done so for a month, what legal effect has it,
if any, in creating a vacancy in said position or office, and
what effect as to whether the county should pay him his
salary or not?"

Your first question is answered in the negative. The
members of the committee on common schools are officers,
but they are not county officers or constitutional officers.
They are officers of the superintendent district. Thai dis
trict may embrace an entire county or only part of a county.
You will find an interesting and exhaustive discussion on

the subject of county officers by Marshall, J., in State ex rel
Williums V. Samuelson, 131 Wis. 499. It is there held that
the county supervisor of assessment was not a county officer
within the meaning of see. 4, art. VI, Const.
The real point of your question is whether the members

of the committee on common schools are required to take an
oath of office. You will obseiwe that the constitution au
thorizes the exemption of inferior officers from taking such
oath. Sec. 28, art. IV. The omission from the statute ere-
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ating such office of all requirements as to an oath is construed
to be a legislative exemption from taking one. State v.
Hoyue, 71 Wis. 384. I fail to find anything in ch. 531,
Laws of 1915, which requires such commissioner to take an
oath.

Referring to your second question, you are advised that
the supervising teacher need not take an oath of office. Such
person is not an officer in any legal sense, but is what the
law designates—a teacher. The statute repeatedly calls him
a teacher, and nowhere so much as hints at his being an
officer. He is a hired person—hired to do certain specified
work for a given number of months. His relation to the
public is contractual and not official. He is denominated a
teacher six times in sec. 11, four times in sec. 13, and no place
does the act so much as suggest that he is an officer, or hint
at the idea of his taking an oath. The fact that he works in
many district schools in place of a single school, and, when
not so employed, visits the homes in the district, does not
affect or change his character as a teacher. He is no more a
county officer than is the clerk in the county superintendent's
office or any teacher in the common schools. In Butler v.
Regents of the University, 32 Wis. 124, it was decidid that a
professor in the university is not an officer, but an employe.
If Butler was not an officer, then, for stronger reasons, the
supervising teacher is not. But if he were held to be an officer
he would not be required to take an oath. The legislature
has exempted him from taking an oath by omitting all refer
ence thereto in the act creating the position.
The answer to your third question is contained in the

answer to the second one.

Bridges and Highways—Maximum of state aid that may
be granted is one-third of the amount of the improvement.
How state aid is apportioned where amount asked exceeds

the maximum that may be granted.
November 10, 1915.

Wisconsin Highway Commission.

In your request for opinion of recent date you state
that, prior to the decision of the supreme court holding
the "force clause," so-called, of the State Aid Highway Law
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unconstitutional, a subscription of S1651 was paid into a
town treasury pursuant to that provision of law (subsec.
3, sec. 1317/n-4, Slats. 1913); that thereafter the town, in
special meeting, voted to raise a tax equal to the amount
of this subscription and now petitions for state aid accord
ing to the provisions of subsec. 4, sec. 1317m-4, Stats. 1913,
and the other provisions of the State Aid Highway Law as
the same existed prior to amendment by ch. 533, Laws of
1915. It appears to be contended, on behalf of the town and
county, that, the fund in question having been made avail
able but the petition for state aid having been rejected by
the highway commission under the law prior to said amend
ment upon the decision of the supreme court holding the
force clause invalid, state aid should be apportioned on
account of this petition and the improvement therein con
templated made at this lime as it would have been prior to
the enactment of ch. 533, Laws of 1915. That law provides
otherwise.

By sec. 16, ch. 533, Laws of 1915, a new statute is enacted,
numbered sec. 1317/n-8, Stats. This new section controls all

apportionments of state aid for highways made subsequent
to its passage. Under the provisions of this section state aid
may be granted to the extent of one-third of the cost of pro
posed highway improvements only as a maximum amount
and in the event that the total amount petitioned for on
that basis from any county does not exceed the proportion of
the total amount of state aid available to which such county
is entitled according to the ratio or proportion of its assessed
valuation to that of the state as a whole. As I understand it

the amount of state aid petitioned for for state highway im
provements in Sauk county exceeds that proportion of the
state aid appropriation. In this situation state aid can be
allotted for the improvement in question only on the basis
of the pro rata the same as in the case of other petitions
allotted subsequent to ch. 533, Laws of 1915.
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Constiluiional Law—Public Officers—County Clerk—Ch.
172, Laws of 1913, legalizing the prior retention of ten
cents of each hunting license fee by county clerks, is unconsti
tutional.

November 10, 1915.

James H. Hill,

District Attorney,
Baraboo, Wisconsin.

In your communication of the 9th inst. you slate that the
resolution of the county board of Sank county adopted at its
annual meeting in 1909, fixing the salaries of the various
county oflicers, fixed the salary of the county clerk at S1200
and provided with reference to all salaries therein fixed that
"all fees, including fees for naturalization of citizens, shall
belong to the county."
The resolution of the board adopted at its annual meeting

in 1911, fixing the salaries of the county officers, fixed the
salary of the county clerk at said sum of S1200 and con
tained the same provision as above quoted with reference
to all fees. You then call attention to sec. IdOSs, subsec. 3,
Stats. 1913, which is as follows:

"The county clerk shall receive with each such appli
cation for (hunting) licenses the sum of one dollar, ten cents
of which he shall retain as his personal fee and as compensa
tion for seruices rendered the state, and the remainder he shall
transmit to the state treasurer. The retention by any county
clerk of any such ten cent fee heretofore paid to such clerk is
hereby legalized and authorized.'"

The words italicized were inserted in said subsection by
ch. 172, Laws of 1913. You ask whether the county clerk
may retain and keep the ten cent fee for each hunting license
issued by him which was received by him prior to the passage
of ch. 172, Laws of 1913.

Before the passage of ch. 172, Laws of 1913, it had been
ruled by this department that such ten cent fee belonged to
the county. See Opinions of Attorney General for 1912, p.
411. The legislature evidently so assumed because it indus
triously inserted into said subsection the words italicized,
evidently for the very purpose of awarding such ten cent
fee to the county clerk for his personal use.
The question presented by you is raised by that part of

the amendment which seeks to validate the retention by
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any county clerk of such ten cent fee paid to him prior to the
passage of that amending act. We have, therefore, the situa
tion of the legislature attempting to take away from some
of the counties of this state moneys to which they were
entitled under preexisting laws, and transferring the same
to the county clerks of such counties. It is to be noted that
the law does not provide that all such ten cent fees thereto
fore collected in all the counties of the state should be paid
by such counties to the county clerk, but only attempts to
validate the unauthorized acts of certain county clerks who
have failed to turn such fees into their respective county
treasuries.

In the first place, I think the law is void because it attempts
to take property from one municipality and confer it upon
another, which is beyond the power of the legislature. Town
of Milwaukee v. City of Milwaukee, 12 Wis. 93. In the next
place, it is void because it is retroactive legislation affecting
a vested right.

"Vested rights cannot be destroyed, divested or impaired
by direct legislation. * * * There is a vested right
in an accrued cause of action." Lewis' Sutherland on Statu
tory Construction, § 671.

No retrospective law can be passed which creates a new
obligation or imposes a new liability in respect to transactions
already passed. Deland u. Plaite County, 54 Fed. 823. See
also Hasbrouck v. City of Milwaukee, 13 Wis. 37; Selsby v.
Redlon, 19 Wis. 17.

The county had a cause of action against the county clerk
to pay over this ten cent fee, which the legislature by said
ch. 172, Laws of 1913, attempted to take away. Plainly the
right of the county in this respect was protected by con
stitutional provisions which could not be invaded or ignored
by the legislature.
Furthermore, this act seeks to impose a burden upon cer

tain counties in the state. Such counties are determined and

classified by the circumstance of their respective county
clerks having failed to discharge their official obligations in
paying over to the county treasuries these ten cent fees.
Such a classification cannot be justified, if for no other
reason, because the class is a closed one, as no counties can
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be added to it in the future. Johnson v. Milwaukee, 88 Wis.
38:^, 391.

I am satisfied that the above conclusion could be much

belter fortified by authorities did time permit, but it seems
to me that the legislative attempt herein condemned violates
so many fundamental principles of law that there need be
little hesitancy in disapproving the same.

I will say, further, that it is the rule of this office to re
solve every doubt in favor of the constitutionality of a law
unless it' calls for the disbursement of money from the public
treasury, when the rule is reversed and every doubt is re
solved in favor of the treasury. Did the proposition here
under consideration appear at all doubtful, I think it would
be your duty to protect the public treasury and insist
upon the payment of these fees.

Public Officers—Soldiers Relief Commission—County High
way Commissioner—Salaries and expenses of soldiers relief
commission, how paid.
Term and salary of county highway commissioner.
Amount of salary and expenses that may be drawn by

members of county state road and bridge committee.

November 11, 1915.

James Kirwan,

District Attorney,

Chilton, Wisconsin.

In response to numerous questions contained in your
communication of November 9, 1915, you are advised:

1. That the secretary of the soldiers relief commission can
draw no pay simply by virtue of the fact that he is secretary.
I command no language plainer than the statute itself upon
this subject:

"Such commission shall be organized by the election of
one of their number as chairman and one as secretary."
(Sec. 1529d.)

"Such commission shall meet at the office of the county
clerk on or before the first Monday of January in each year
and at such other times as may be necessary." (Sec. 1529e.)

"The county board shall allow the members of the com
mission the same rate of compensation as is fixed by law
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for their own compensation and also the amount of their
actual expenses incurred in the performance of their duties,
on the presentation of an itemized statement thereof; pro
vided, that compensation shall not be allowed for more
than four meetings in each year." (Sec. 1529/.)

The last named section provides for the fixing of salaries
of members of this commission in counties having a popula
tion of 100,000. This proviso has no application to Calumet
county.

2. That your answer to the following question propounded
by you is correct:

"Such section says they must make and file an itemized,
verified bill therefor and same be allowed by county board,
does it not?"

Said sec. 1529/" says that pay may be allowed members of
the commission "on presentation of an itemized statement
therefor," and sec. 677 forbids the county board to allow
their claim unless it be so filed and verified.

"Such statement shall be verified by the affidavit of the
claimant, his agent or attorney, and filed with the county
clerk; and no such claim against any county shall be acted
upon or considered by any county board unless such state
ment shall have been so made and filed." (Sec. 677.)

3. That your answer to the following question propounded
by you is correct:

"Can such commission members pay themselves legally
from said .$1700 soldiers' relief moneys not used? I say
no to this last, surely not."

The county tax provided for by sec. 15296 is to create "a
fund for the relief of needy soldiers, sailors and marines"
and not for the relief of the soldiers relief commission.

This commission has no legal authority to handle any money
except it be "to furnish relief in a different manner than by
supplying money" to needy persons of the classes named.
(Sec. 1529e.)

"The secretary of the commission shall make and deposit
with the county clerk a list containing the name, place of
residence and the amount to be paid each such person whose
name is on either such lists, which shall be signed by the
chairman and secretary; provided, that the total disburse-
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menLs made by the commission shall not exceed the amount
collected from the tax levied. When such lists are made
and filed the county clerk shall issue an order upon the
county treasurer for the sum designated therein in each
case and deliver it to the person entitled thereto, taking
a receipt for the same; provided, that when the commission
shall deem it best to furnish relief in a difierent manner
than by supplying money the county clerk shall issue an
order upon the county treasurer to the chairman of the
commission for such sum as they may have determined
upon, and the commission may furnish such supplies as it
deems best. The commission shall make a detailed report
to the county board at each annual session thereof showing
the amount expended and the name of each person who
has received aid." (Sec. 1529e.)

"At the end of each fiscal year, any unexpended balance
in such fund shall be transferred to the general fund."
(Sec. 15296.)

Neither this commission nor any member thereof can
devote a single dollar of the fund for the relief of needy
soldiers to pay himself a salary or to pay his expenses. His
salary and his necessary expenses constitute a claim against
the county and are to be allowed and paid in the same manner
as ordinary claims against the county arc allowed and paid.

4. That the report of the county highway commissioner
need not be verified nor must it contain "dates, names of
the workmen and all others and the amount of money paid
to each, and what for, and from what funds, and for work
done where."

"The county highway commissioner shall make an annual
report to the state highway commission and to the county
board at their November meeting, containing an itemized
statement of all expenditures made from the county road
and bridge fund for constructing or maintaining highways
or bridges during the preceding year. He shall include
in such report an itemized estimate of the amount needed
to properly maintain the state highways and bridges in
his county for the succeeding year and shall make such
recommendations as he deems advisable." (Sec. 1317/n-6,
subsec. 6, Stats. 1913; sec. 1317/n—6, subsec. 5, Stats. 1915.)

5. That the members of the county state road and bridge
committee may draw pay for more than twenty days in one
year if they devote more than that number of days to the
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work of the committee. (Sec. 668, as amended by sec. 2,
ch. 533, Laws of 1915.)

"The members of such committee shall be reimbursed
for their actual and necessary expenses incurred in the per
formance of their ofTicial duties and shall be paid the same
per diem for time actually and necessarily spent in the
performance of their duties as is paid to members of other
county board committees, not, however, exceeding two hun
dred dollars for both per diem and expenses to any one
member in any one year; provided that a lesser amount
may be fixed as the maximum by any county board." (Sec.
1317/n-5, subsec. 8 (1), being part of sec. 11, ch. 533, Laws
of 1915.)

6. That the term of a county highway commissioner
who was reelected at the annual meeting of 1913 will expire
on the first Monday of January, 1916.

"The term of each county highway commissioner here
tofore reelected under the provisions of this subsection
shall terminate upon the expiration of two years from the
day upon which the term for which he was reelected com
menced." (Sec. 1317/n-6, subsec. 2 (d), being part of sec.
12, ch. 533, Laws of 1915.)

7. That

"The salary of the county highway commissioner, upon
reelection, shall be fixed annually by the county board
*  * at not less than nine hundred dollars in counties do
ing between fifteen thousand dollars and fifty thousand dollars
worth of work the succeeding year." "The amoun t of work
used as a basis for fixing the minimum salary shall be the
amount of actual new construction contemplated the fol
lowing year." (Sec. 1317/n-6, subsec. 2 (b), being part of
sec. 12, ch. 533, Laws of 1915.)

Criminal Law—Extortion—Threat—A threat contained in
a written communication that, if the person addressed does
not pay, the sender "will take it out of his hide" constitutes
an offense under sec. 4380.

November 15, 1915.
E. P. Gorman,

District Attorney,
Wausau, Wisconsin.

In your communication of November 3d you enclose
copies of four letters written by a citizen of your county to a
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creditor of his, and you inquire whether a prosecution can
be had under sec. 4380 against the author of said letters.
The letters read as follows:

"June 15, 1915.
"Dear Sir:
"We received your money order for $2 and have applied

it' to your slow account. I suppose you think this will
fix it up or fix it up for at least a while. I wish you were
here—you good for nothing—I would learn you that your
lies wouldn't go with me. If you pay the other $2.13 in
a few days—all right—I will wait, but I will fix you a plenty
if you don't."

"August 16, 1915.
"Dear Sir:
"Do you know you are owing us a bill of $2.13 that you

had ought to have paid a long time ago? You wooden
headed good for nothing liar. I will take this out of your
hide if you don't pay it pretty soon."

"Sept. 8, 1915.
"Dear Sir:
"Do you know you are owing us $2.13 since Dec. 19th, old

sleepy David? 1 would like to get my eye on you. I will
fix you a plenty you good for nothing."

"Sept. 22, 1915.
"Dear Sir:
"Old sleepy nothing you arc owing us a bill here of $2.13.

Why don't you pay it? Wait until I see you. I will take
it out of your hide with some interest along with it."

Sec. 4380, Stats., provides:

"Any person who shall, either verbally or by any written
or printed communication, maliciously threaten to accuse
another of any crime or offense, or to do any injury to the
person, property, business, profession, calling or trade, or
the profits and income of any business, profession, calling
or trade of another, with intent thereby to extort money
or any pecuniary advantage whatever, or with intent to
compel the person so threatened to do any act against his
will or omit to do any lawful act, shall be punished by im
prisonment in the state prison not more than two years
nor less than one year or by fine not exceeding five hundred
dollars nor less than one hundred dollars."

The question which presents itself is whether the language
used in the letters in question was sufficient to constitute a
malicious threat to do injuiy to the person to whom the
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same was addressed, with intent thereby to extort money, or
with intent to compel the person so threatened to do any
act against his will.

It has been held thai:

"No precise words are needed to convey a threat; any
words or acts calculated and intended to cause an ordinary
person to fear an injury to person, business, or property
being suiricient; and this may be done by innuendo or sug
gestion, and communicated by signs or by actions as well
as by word of mouth." 38 Cyc. 293.

"I will take it out of your hide" is a slang expression, and
it seems to me, in the common acceptation of its meaning,
conveys the idea of applying actual physical force upon the
person. It would therefore be a threat to injure the person of
another and to induce the party to whom it was addressed
to do an act against his will.
The question of whether it is a threat is one for the jury

to decide, and it is proper to introduce in evidence the
language used. In view of the fact that it is a slang phrase,
the meaning that is generally conveyed by the same in the
community where the language was used, together with all
the circumstances leading thereto and the relations between
the parties, should be taken into consideration and properly
considered by the jury in arriving at the verdict.
The fact that the author of the letter expresses the wish

that the person to whom the letters were addressed were
here proves that he meant to apply physical force on the
body of said person when he used the expression, "I will take
it out of your hide."
Emerson said: "The vulgar proverb, T will get it from his

purse or I will get it from his skin,' is sound philosophy."
(See Emerson's Essay on Compensation.) The author of
these letters evidently made an illegal and improper use of
this so-called sound philosophy.

I believe that sec. 4380, Stats., has been violated by the
language used in the letters in question, and, unless the re
lations of the parlies and the circumstances are such that it
is evident that the writer of these letters did not intend to

apply physical force to said party, a prosecution should be
had.
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Plumbing—A journeyman plumber can work only under
the supervision of a master plumber. He can not install
plumbing.

November 15, 1915.
Hon. C. a. Harper,

Stale Health Ojficer.
I have your letter of November 10th in which you ask for

my interpretation of the state Plumbing Law, (ch. 731,
Laws of 1913), so far as it concerns the right of a property
owner to purchase his own plumbing material and have it
installed.

You ask whether a property owner who purchases plumb
ing material for his premises may employ a journeyman
plumber to do the work of installing such material when
such journeyman plumber is not under the supervision of a
master plumber; or whether a master plumber must also be
employed to super\-ise the work of the journeyman plumber?
A master plumber is defined under subsec. 1 (b), sec.

959-53 as

"Any person skilled in the planning, superintending and
the practical installation of plumbing and familiar with
the laws, rules and regulations governing the same."

Under sec. 959-54 every plumbing contractor is "re
quired at all Limes to have a licensed master plumber in
charge of installing plumbing as a condition for the continu
ance of his or its license as such."

The law requiring the regulation of the installation of
plumbing is a health measure and was enacted for Ine
purpose of preventing the installation of plumbing in such a
way that it is injurious to the public health. The installation
of plumbing in a private home is therefore recognized as a
matter that requires public regulation. It is only the master
plumber who is authorized to supervise the installation of
plumbing and who is familiar with all the rules and regula
tions governing the installation of plumbing.

I have come to the conclusion that your question must be
answered in the negative and that a journeyman plumber is
not authorized to install such plumbing unless it is done
under the supervision of a master plumber.
While there is no penaltj^ prescribed against a property

owner for making such a contract as you refer to in your
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letter, the law may, however, be enforced by applying the
penalty to the journeyman plumber for engaging in the
work of a master plumber without a license as such.

Plumbing—An apprentice plumber may work at plumbing
only when a master or journeyman plumber is physically
present.

November 15, 1915.

Hon. C. a. Harper,
Stale Health Officer.

In your communication of Nov. 10th you state that in
one or two localities in this slate, coming under the Plumb
ing License Law, master plumbers are employing a number
of apprentices or helpers and no licensed journeyman
plumber or plumbers, and then engaging in the work of in
stalling plumbing; that the inspectors claim that these
helpers do the actual work of installing plumbing the same
as would a licensed journeyman plumber. You inquire if
this is permissible on the part of an apprentice or helper
before he is granted a permit or license from the board and
becomes licensed as a journeyman plumber; also how far an
apprentice in the plumbing business may go in the work of
installing plumbing? Can he do the actual work of installing
or is his work confined to that of a helper or assistant to
either a licensed master or journeyman plumber?
You refer to subsec. 8, sec. 959-556, Stats., which pro

vides:

"Any person working as an apprentice at the business or
practice of plumbing, for a reasonable time, desiring to take
an examination for a license as a journeyman plumber,
may file his application for such examination with the state
board of health herein provided, and upon giving due notice
of the filing of such application with said board, may be
granted a permit by the state board of health to pursue
said work in the capacity of journeyman plumber until
such time as said examining board shall have an opportunity
to examine him."

You also refer to the state Plumbing Code, page 7, con
cerning the qualifications for a journeyman plumber, which
provides as follows:

"The state board of health rules that three years' exper
ience as a helper or apprentice shall constitute a reasonable
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lime in Ihc. business; or the candidate for license must be
a graduate of a recognized trade school in Wisconsin which
gives at least a two years' course."

Under sec. 959-56, Slats., it is made a misdemeanor for
any person to

"engage in the work of a master or journeyman plumber
for compensation without a permit era license as provided in
sections 959-53 to 959-56."

Subsec. 5, sec. 959-55/^ provides that

"A master plumber's license shall entitle the owner thereof
to all the rights and privileges of a journeyman plumber."

A journeyman plumber is delined by subsec. 1 (a), sec.
959-53, to be

"Any person other than a master plumber, who, as his
principal occupation, is engaged in the practical installation
of plumbing."

The word "apprentice" is derived from the French word
"apprendre," and signifies an apprehendcr or learner. An
apprentice is defined as a person, usually a minor, bound in
due form of law, to a master to learn from him his art, trade
or business, and to ser\^e him during the term of his appren
ticeship. 3 Cyc. 542; 1 Bouvier's Law Dictionary, 131.
The apprentice is authorized to work at the business or

practice of plumbing. He must do this as an apprentice—
a learner. He may assist a journeyman plumber or a master
plumber in installing plumbing, but he cannot be placed
in charge of the work of installing plumbing and do such
work alone without the cooperation of a licensed plumber.
Neither can an apprentice install plumbing under the super
vision of a master plumber when such master plumber is not
also physically present and taking active part in the installa
tion of said plumbing. If this law were construed to the
effect that an apprentice could do all the work of installing
plumbing, if done under the supervision of a master plumber,
then it would not be necessary for any person to take out a
license as a journeyman plumber, for the reason that the
apprentice could do all the work of a journeyman plumber if
done under the supervision of a master plumber. But, in
view of the fact that a master plumber is authorized to install
pluhibing, the same as is a journeyman plumber, he is there-

'15 62
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fore authorized to hire apprentices to help him do the work
of installing plumbing so long as he, himself, is physically
present and actually engaged in installing such plumbing
with the aid of the apprentice.

Marriage—Ministers—An ordained minister may perform
a marriage ceremony even though he be not in the active
charge of a parish or church.

November 15, 1915.
Fred D. Merrill,

Assistant District Attorney,
Green Bay, Wis.

In your letter of November 11th you inquire whether a
person duly ordained as a Congregational minister at Grand
Rapids, Michigan, in 1885, but who has had no regular
charge of a parish for the past seven years, and who, in 1896,
duly filed proof of his official character with the clerk of the
circuit court at Green Bay, and who has lived there ever
since, can perform a marriage ceremony.
You state further that this party has never ceased to be

other than an active minister; has never been removed from
the ministry, nor his license as a minister revoked by the
denomination to which he belongs.
You make reference to sec. 2331, Stats., providing that

"marriages may be solemnized by * * * any ordained min
ister or priest in regular communion with any religious society
and who continues to be such minister or priest," and you
ask whether the term in regular communion restricts one
who is not in active charge of a parish.

Sec. 2331a provides:

"In addition to the persons named in section 2331, it
shall be lawful for any licentiate of a denominational body
or an appointee of any bishop, while serving as the regular
minister or priest of any church of the denomination to
which he belongs, to solemnize marriages; provided, he
be not restrained from so doing by the discipline of his
denomination."

It seems clear from the wording of this statute that it is
not necessary for an ordained minister to be in charge of
and the regular appointed minister of any society of the
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denomination to which he belongs, as is the case of a licentiate
under sec. 2331a. All that is required here is that such or
dained minister be in regular communion with any religious
society. "Communion" is defined by Webster as "Act of
sharing; community of condition or relation; participation."
You do not slate in your letter whether the minister in

question is still a member of the Congregational church.
If he is a member, then, under the express wording of sec.
2331, he can lawfully perform the marriage ceremony in this
state.

Criminal Law—Courts—Former Jeopardy—An act con
stituting a crime against federal and state laws may be
prosecuted in the courts of both jurisdictions and ac
quittal or conviction in one will not bar a prosecution in the
other.

November 16, 1915.

Gad Jones,

District Attorney,
Wautoma, Wisconsin.

I have your inquiry as to whether a person who has been
convicted and sentenced by the federal court for an olTense
against the federal government, and who has served his
term in the federal prison, can subsequently be prosecuted
by the state in the state court for the same act and whether
a plea of former jeopardy would constitute a bar to con
viction in the state court.

"As the same transaction may constitute a crime under
the laws of the United States and also under the laws of
a state, the accused may be punished for both crimes, and
an acquittal or conviction in the court of either is no bar to
an indictment in the other." 12 Cyc. 289.

In State v. Hankin, 4 Coldwell's Rep. (Tcnn.) 145, which
was an indictment for murder, it is stated in the syllabus:

"The government of the United States, and that of the
state of Tennessee, are each, within its sphere, separate
and distinct sovereignties. Each may, and has provided
for the punishment of offenses against its own laws; but
neither can, by merely providing for the punishment of
offenders against its laws, deprive the other of the right,
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or power, to punish ofTenses against its laws; and the mere
fact that the same act maij be an offense against the laws of
both can make no difference.
"* * * For one sovereign may not administer the

criminal laws of another; nor oust it of its jurisdiction to
try and punish an offender against its laws, by punishing
the same act.
"* * * A prisoner may be subjected to dilTerent,

and a double punishment, for the same act making two
different offenses. * ♦ * subjecting the party
to a double punishment for the same act, when he is guilty
of two ofTenses, cannot be held to be in violation of the
constitution of the United States, by placing the party
twice in jeopardy for the same olTense."

In U. S. V. Barnhart, el at., 22 Fed. 28;'), the indictment was
for manslaughter. The defendants there had been tried in
the state court for murder of an Indian, and acquitted. It
was held that the crime of which the defendants were ac

quitted in the state court was not the same as that charged
in the indictment in the United States court and, therefore,
the former acquittal was no bar to the action. The court
said: (pp. 289-290)

"The former is a crime committed by the doing of an
act which violated a law of the state of Oregon, while the
latter is a crime arising out of a violation of a law of the
United States.

"A person living under two governments or jurisdictions, as
does every inhabitant of the states of this Union, may commit
two crimes by doing or omitting one act—one against ttw. state
and the other against the United States. And in such case
the coriviction or acquittal of the one crime, in a forum of the
state, is no bar to a prosecution for the other, in a forum of the
United States." Citing Fox v. Ohio, 5 How. 432; U. S.
V. Marigold, 9 How. 565. (Italics ours.)

In the case of Moore v. Illinois, 14 How. 13, Mr. Justice
Grier, in delivering the opinion of the court, said: (p. 20)

"* * * Thus, an assault upon the marshal of the
United States, and hindering him in the execution of legal
process, is a high offense against the United States, for
which the perpetrator is liable to punishment; and the same
act may be also a gross breach of the peace of the state, a
riot, assault, or a murder, and subject the same person to
a punishment, under the state laws, for a misdemeanor or
felony. * * * Yet it cannot be truly averred that the
offender has been twice punished for the same offense; but
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only that by one act he has committed two offenses, for
each of which he is justly punishable. He could not plead
the punishment by one in bar to a conviction by the other."

While our court does not seem to have passed upon this
specific question, it has, however, in an analogous case,
Ogden v. City of Madison, 111 Wis. 413, at page 423, and
at other places, in a rather thorough and exhaustive opinion,
cited cases and rather indicated that its view would be in
keeping with the above decisions. In that case the court
quoted from Mobile v. Allaire, 14 Ala. 400, as follows:

"The offenses against the corporation and the state, we
have seen, are distinguishable and wholly disconnected,
and the prosecution at the suit of each proceeds upon a
difl'erent hypothesis. The one contemplates the observance
of the peace and good order of the city. The other has a
more enlarged view,—the maintenance of the peace and dig
nity of the state." (p. 423.)

The court cited the case of State v. Lee, 29 Minn. 445, as
being more nearly in point. In that case the defendant was
arrested under state law for keeping a house of ill-fame. She
set up as a defense a prosecution and conviction under the
city ordinance of the city of St. Paul for the same offense.
The court said in that case, which is quoted by our court:

"An act which, outside a city, would subject him to pun
ishment by the state only, committed inside its limits, by
reason of the place and the consequent aggravation attend
ing it, will render him liable also for the additional penalty.
The same act prohibited by both the city and the state may thus
consiilute two offenses, which are intrinsically and legally
distinguishable." (Italics ours.)

From the above authorities it is my opinion that the con
viction and sentence and serving of the term in federal prison
does not constitute former jeopardy and a bar to prosecution
in the state court.
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Public Officers—County Surveyor—Words and Phrases—
What constitutes a day's work for the county surveyor.

November 16, 1915.

John Roberts,

District Attorney,
Grand Rapids, Wisconsin.

In your letter of the 10th inst., you ask for an opinion on
the following facts:

"There is considerable surveying work being done for
several towns in this county. In the summer time the
county surveyor puts in ten (10) hours per day. In the
fall and spring and winter he puts in about eight (8) hours
per day. Sec. 772, Stats, allows for each day's services
three ($3.00) dollars unless the county board raises such fee to
a per diem not to exceed five ($5.00) dollars. This county
pays live (85.00) dollars per day under that statute, and
the question is whether the county surveyor can charge
the town five ($5.00) dollars per day for an eight (8) hour
day just the same as if he had put in a ten (10) hour day, or
is he entitled only to a pro rata payment on the basis of
ten (10) hours per day.
"Is there any Wisconsin law, aside from common custom,

providing that a 'day' shall be ten (10) hours?"

Sec. 772, Stats., provides that the per diem of county
surveyors may be fixed at not to exceed $5 per day. The
county board of Wood county fixed the per diem at $5 per
day. Sec. 768, Stats., requires the county surveyor to work
for certain persons and corporations asking for his assistance.
For whatever work the county surveyor does in Wood county
he is entitled to $5 per day.
There is no statute in Wisconsin determining the length

of a working day except in certain specific cases not applic
able here.

In Fay Egan Company v. Brown, 96 Wis. 434, the court
held that, in a contract that a company would construct a
factory capable of manufacturing a certain number of freight
cars per day, the word "day" will be construed to mean the
ordinaiy working day, and not twenty-four hours.
In McCulsky v, Klosierman, 25 Pac. 366, the term "day,"

as used in a contract providing for a payment of so much a
day, means a working day.



Opinions of the Attorney-General 983

In Hinion v. Locke, 5 Hill, 437, the court held that the
term "day" in a contract of employment means ten hours
work where it was the universal usage in the business in which
the employe was employed to call ten hours' labor a day's
work.

It is clear from the following Wisconsin cases that, if the
surveyor had worked overtime, say twelve, sixteen or eighteen
hours, for any calendar day, he could not charge more than
one day for it.
In Norlhern Trust Company v. Snyder, 113 Wis. 516, at

page 549, the court said:

"A day means a calendar day in all cases where the stat
ute merely provides for compensation at a certain or a
reasonable sum per day. Neither a county board that has
to do with executing the law, nor courts that have to do with
enforcing the execution thereof, have any right to call the work
done in a calendar day any more than a daifs work or service,
in the absence of some statute not expressly authorizing it."
(Italics ours.)

The same reasoning applies if a day's work is an hour or
two short of the commonly accepted length of a day.

In Hoffman v. Lincoln County, 137 Wis. 353, the plaintiff
was the county judge of Lincoln county. He filed an itemized
account with the county, and the county board disallowed
certain items. By statute the county judge in that case was
entitled to receive $5" per day from the county treasurer for
each day actually engaged. In making up his account the
judge made it on the basis that six hours constituted a day's
work and then proceeded to charge for his time spent in
hearing matters at the rate of eighty-three cents an hour for
the time actually occupied. The court said: (p. 358)

"In the absence of any error assigned or argued upon the
point, we do not feel required to consider or determine the
question of the proper length of the judicial day, ♦ ♦
No objection being made by the defendant we simply pass
the question. It appears, however, that on May 31si he
charged $6.23 for seven and one-half hours' work, and on June
1st $11.22 for thirteen and one-half hours. These charges
cannot be approved. The statutory charge is limited to $5
per day, and this means a calendar day. He could not, by
working over hours, entitle himself to more than the per diem
allowance for any one calendar day." (Italics ours.)
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There is some authority for considering any fraclional
part of a day in which service is performed officially an
official day, for which the official is entilled to a per diem
charge.
In Smilh v. Board of Counlij Commissioners, 10 Colo. 17,

the appellant was county supcrintendcnL of schools. The
county commissioners questioned the per diem chai'ges and
accounts of the superintendent. The law under which he was
operating provided:

"For the time necessarily spent in the discharge of his
duty, he shall receive five dollars per day, and fifteen cents
for each mile necessarily traveled."

The court said: (p. 22)

"In this connection counsel for the appellee asks for an
opinion 'as to what length of time will constitute a day's
service for the superintendent.' We answer, the law does
not recognize fi'actions of days; and, when it provides a
per diem compensation for the time necessarily devoted to
the duties of an office, the officer is entitled to this daily
compensation for each day on which it becomes necessary
for him to perform any suhslanlial ojjicial service, if he does
perform Ihe same, regardless of ihc time occupied in ils per
formance.''

From the above authorities it is my opinion that if the
surveyor worked an eight hour day under the conditions
stated, he is entitled to the per diem charge of five dollars.

Insurance—Sfate Insurance—Duty of officers in fixing
amount.

November 17, 1915.
Hon. John S. Donald,

Secretary of Stale.
I have your request for opinion of the lOtli inst. in which

you submit the following statement and question:

"Sec. 19786 provides:
" 'Upon July first, annually, the commissioner of insur

ance of the state shall provide for the insurance by the state
of all state property for an amount equal to ninety per cent
of the cash value of such property in the following manner:'
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"I enclose herewith a certihcaLe ironi the commissionei
of insurance covering the administration and'liome economics
buildings at the Stout institute. You will note from the
letter attached that the 885,000 insurance certified is not
ninety per cent of the actual cash value of the propeity.
Have I the authority to pass this schedule for less than the
ninety per cent of the actual cash value, as piovided toi
in the above named section?"

While the papers which you attach contain statements
to the effect that the value of the property is .8100,000 and
the amount of the insurance certified is 885,000, it does not
necessarily follow that $85,000 is not ninety per cent of the
value of the property in the judgment of the commissioner
of insurance. Sec. 1978/), Stats., makes it the duty of the
commissioner of insurance to ascertain what is the value of
the property and authoiiz;es him to fix the amount of in
surance to be carried in the state insurance fund on the prop
erty at ninety per cent of that value. Insofar as the determi
nation of the value of the property may be (and it will always
be in some degree) a matter of judgment or discretion, that
judgment or discretion under this statute will be the judg
ment or discretion of the commissioner of • insurance. In
determining the amount of insur.ance to be certified upon
any state property the authority and responsibility under
this statute is exclusively in that official. The correspondence
and schedule passing between the commissioner of insurance
and the board or officer having in charge the property to be
insured are extra-legal and are mere writings made in the
course of the investigation by the commissioner in arriving
at a proper judgment of the value of the property to be in
sured. Statements contained tiierein will not be binding
upon the commissioner or any other person. The amount of
insurance certified by the commissioner of insurance, whether
it be ninety per cent of the value of the property or less, and
upon which premiums are paid in the manner prescribed
within the statute, determines the amount of loss which will
be paid thereon out of tlie insurance fund in the event of the
destruction of the property by fire. State ex rci Board of
Normal School Regents v. Ekern, 159 Wis. 319.
The statute expressly requires only that the commissioner

of insurance shall certify the amount of insurance and the
amount of the premium to the state treasurer and makes it
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the duty of the slate treasurer to transfer the amount of the
premium from the operating appropriation of the board or
officer having charge of the property to the state insurance
fund. Probably the secretary of state, as auditor, must
draw a warrant for this transfer and for that purpose is
entitled to have said certificate for inspection, but I am of
the opinion that said certificate, executed by the commis
sioner of insurance, and the amount of insurance and the
amount of premium therein named are sufficient authority
to said officers for said audit and transfer, and that they will
be protected as against any liability if, in any situation, a
liability might in any event be asserted against them if they
have made said audit and transfer in accordance with such
certificate.

Bridges and Highwaijs—Navigable VKn/ers—State aid not
available for building a bridge over a lake or pond.
A certain body of water held not to constitute a navi

gable stream.

November 17, 1915.
Wisconsin Highway Commission.
Youi letter of November 12, 1915, accompanied by the

petition of the city of Chetek for aid in the erection of a
certain bridge, under sec. 1321a, Stats., as amended by ch.
418, Laws of 1915, has been received. You wish to be ad
vised if the body of water to be spanned by this bridge is a
"navigable or meandered stream."
The petition and exhibit thereto attached are obscure

with reference to whether or not the stream mentioned in
the papers is meandered. An examination of the copy of the
government plat in the state land oflice shows that Prairie
lake and Lake Chetek were meandered. The plat also
shows that these lakes were connected by an unnamed
stream and that the stream was not meandered. Through
this channel the waters from Prairie lake flow to Lake
Chetek. The field notes call this sti'eam a creek and give its
depth near the outlet of Prairie lake at one or two feet,
and near its entrance to Lake Chetek the depth is given at
fifteen or sixteen feet. The plat and the notes show the
creek to be between two and three miles in length. The lower
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half of its course is shown to be through low ground wooded
with tamarack. This tamarack swamp is from forty to sixty
rods in width, lies on both sides of the creek, and extends
from l.ake Chetek northwesterly for more than a mile.

Evidently this swamp is now covered with water, being
the result of the dam maintained at the outlet of Lake
Chetek. The petition papers show quite clearly that these
lakes and the connecting waters are navigable. They cover
about three thousand acres, and the dam in question has
been maintained with a sixteen foot head since 1875. This
would certainly make these waters navigable within the
definition contained in Wisconsin statutes and supreme
court decisions.

•  "All rivers and streams meandered or nonmeandered,
which are navigable in fact for any purpose whatsoever,
are hereby declared navigable to the extent that no dam,
bridge, or other obstruction shall be made m or over the
same without the permission of the legislatuic. (Sec.
1596, Stats.)

"All lakes, wholly or partly within this state which have
been meandered and returned as navigable by * *
the government of the United States or which have been
so meandered and are navigable m fact are hereby declared
to be navigable and public waters." (Sec. 1607a, Stats.)

This dam having been maintained and the waters kept
at the present levels for more than twenty years substitutes
the present condition for the original one and in law is to be
considered the natural condition with all the incidents
thereof.

"By operation of the statute of limitations the artificial
condition is thus stamped with the character of a natural
condition, and the title to the lands covered by the waters
of the lake is deemed to have passed from private ownership
to the same trust as that of lands covered by the waters
of natural navigable lakes. The state, and private owners,
as well, of lands affected by the artificial condition, may
enforce the maintenance of that condition. No one can
enforce its discontinuance. Smith v. Youmans, j6 W is.
103; Mendota Club v. Anderson, 101 Wis. 479; Pewaukee v.
Savoy, 103 Wis. 271." Diana Shootiruj Club v. Lamoreux,
114 Wis. 44, 55.

"4 The navigability of a nonmeandered lake is in every
instance a question of fact to be determined from the evi-
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dence in each particular case." (Syllabus) In re Rutland
Drainage District, 148 Wis. 421.

The real question which is presented, therefore, is whether
or not the water over which tlie proposed bridge is to be,
constructed is a stream within the meaning of sec. 1321a
Stats.

The aid sought is available only to municipalities "bor
dering upon or through which any navigable or meandered
stream runs," and to no others.

It is my opinion that this body of water is not a stream.
It has become a broad expanse of comparatively still water
and is in reality an arm of one lake or a "narrows" between
the two lakes, the entire expanse of water forming in reality
one body or lake. No one looking upon this particular part
of the lake would call it a stream or water course. As already
stated, for the purposes in hand, this portion of thelakeshould
be characterized the same as it would be had its natural
condition been the same as the present one. The little creek
found there by the government surveyors has wholly dis
appeared or been merged by a broad stretch of still water.
This water is a lake as distinguished from a stream or water
course.

In Ne-pee-nauk Club v. Wilson, 96 Wis. 290, it was held
that the expanse of a small stream into a shallow body of
water from thirty-five to sixty-five rods wide and about
three miles long, through w^hich there w^as little or no current
during the greater part of the year and which in ordinary
stages of water was navigable only by small canoes and
skiffs, is not a water course, but a lake. The fact that there
may be some current does not prevent the body of water
from being a lake.

•4 very little, if any, movement of its water fromits head towards its outlet during the greater part of the
year. It is said that the controlling distinction between
a stream and a lake or pond is that in the one case the water
has a natural motion,—a current,—while in the other the
water IS, m ils natural state, substantially at rest; and this
entirely irrespective of the size of the one or the other.
But not every sheet of water in which there is a current
A  ̂ outlet is therefore a stream.Angell, Water Courses, 6th ed. (Perkins), § 4f. It is said

om oal°N ^ current." (96 Wis.
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"The controlling distinction between a stream and a
pond or lake is that in the one case the water has a natural

—a current,—while in the other the water is, in its
natural state, substantially at rest." Hardin v. Jordan,
140 U. S. 371, 404, quoting Trustees of Schools v. Schroll,
120 111. 509, 521.

In Gouvcrneur v. National Ice Compani}, 11 N. Y. Supp. 87,
it was held that a body of water about one-half a mile long,
and a quarter of a mile wide in the broadest part, fed by two
streams, which has no current, and the bed of which is
shaped like a bowl with a depth of sixteen feet in places and
a sluggish outlet four feet deep, is a pond or lake as distin
guished from a stream or river.

It is also to be noticed that sec. 1321a applies only to
bridges "necessarily more than five hundred feet in length
not including approaches." Subsec. 2, sec. 1321a, as amended
by ch. 418, Laws of 1915.

It is not at all likely that the bridge proper at the place in
question would necessarily be five hundred feet in length.
A bridge a fraction of that length would be sufficient for the
flow of water there and the shallowness of much of this
water permits of long fills being resorted to as approaches to
the bridge.

Public Officers—Notaries Public—Gowarnor may revoke
commission of notary public.

November 17, 1915.

Hon. Em.^nl'el L. Piiilipp,
Governor.

(In re Revocation of Notarial Commission of Louis M.
Fiedler.)

The papers referred by you to this office in the form of an
affidavit by B. F. Hutchins, assistant district attorney of
Milwaukee county, and notice of hearing based thereon,
directed to Louis M. Fiedler, of Milwaukee county, Wis
consin, to appear before your excellency and show cause why
his notarial commission should not be revoked, have been
examined.

In my opinion the above affidavit charges willful miscon
duct in the exercise of his office by said notary and a viola-
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tion of sec. 4549, Stats., which, if proved, would be ample
cause for the revocation of his commission and his removal
from office. Notaries public are appointed by the governor
under sec. 173, Stats. Sec. 971, Stats., confers upon the
governor in express terms the power to remove officers ap
pointed by him. This, in my opinion, would include power
to revoke the commission of a notary public, and remove him
from office. Under the decision of the supreme court in the
case of Ekern v. McGovern, 154 Wis. 157, the exercise of
this power is subject to the right of the appointee to a hear
ing or opportunity to be heard in his own defense, and sub
ject also to the condition that on such hearing there should
be produced some evidence such as might, in the opinion of
the governor, show some cause sufficient in law to justify
the removal of the officer.

If, upon such hearing, the governor should revoke the
commission of the notary he should certify his action to the
secretary of state and it will be the duty of that officer,
under sec. 177, Stats., to certify the same to the clerk of the
circuit court of the county wherein the notary is commis
sioned.

Public Printing—Public Officers—Public Properly—To
what libraries superintendent of public property may make
free distribution of certain public documents. Marquette
university.

November 19, 1915.
Hon. M. F. Blumenfeld,

Superintendent of Public Properly. .
You ask to be advised to what extent you arc authorized

to make free distribution of Wisconsin statutes, reports
of the railroad commission and reports of the supreme court
to the college of law of Marquette university. It is claimed
that the libraiy of this college is a public library within
the definition of that term as used in the statutes relating
to the distribution of public documents. The definition of
public libraries, in these statutes, is found in sec. 20.83,
Stats., and, so far as here pertinent, is as follows:

"The libraries of * * * all chartered colleges and
academies, having three hundred or more volumes each."
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You may, of course, lake notice of the fact that Marquette
university is a chartered college and the statement made
on behalf of the institution amounts to a representation
that its library embraces three hundred or more volumes,
which is, of course, the fact. Therefore I should say that a
library maintained by Marquette university is a public
library within the meaning of this statute and is entitled to
free distribution of public documents to the extent that the
same is authorized to public libraries.

Whether, however, this library is the librai*y of the college
of law of Marquette university or some other library of said
institution may be questionable. I am of the opinion that
this statute contemplates but one library as the libraiy of
such an institution; that the books belonging to such an
institution might be grouped or classified and kept in dif
ferent places would not, I think, constitute each such col
lection of books as a library within the meaning of this
statute. For illustration, I doubt that the legislature in
tended that Marquette university might place the books
belonging to it relating to historical subjects in a collection
at one place and designating the same as its library of
history; the books belonging to it relating to medical sub
jects and designating the same as its medical library, and
its books relating to legal subjects in another place and
designate the same its law library, or the library of its law
school, and its books relating to general subjects in another
place and designating the same as its general library, and
thus become entitled to the free distribution of public docu
ments for each of these several libraries.

It would be my opinion that, if the superintendent of
public property, being satisfactorily informed that Marquette
university is a chartered college, (and I assume that the
law school of that university is not independently chartered,
but is merely a department of Marquette university) and
that it maintains a library of three hundred or more vol
umes, will furnish said institution such public documents as
he is authorized to furnish to a public library, he will have
complied with the law and will -have furnished to such insti
tution all the public documents which he is authorized by
law to furnish.

Of the documents mentioned, only the statutes (par.
(a), subd. (6), sec. 20.84) and the annotations to the statutes
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(subsec. 8, sec. 20.84) and the reports of the railroad com
mission (subsec. 13, sec. 20.84) are authorized to be dis
tributed to public libraries. The provision with reference to
the distribution of supreme court reports is sulisec. 14, sec.
20.84, and provides for the distribution of one copy of said
reports to each of certain named judges and other officers
and to "each law library mentioned in section 20.83." The
law library' of Marquette universitj' is not one of the law
libraries mentioned in sec. 20.83. That section mentions, in
addition to the state library, the following law libraries:
"The university law library, the Milwaukee law library
association, and the Oshkosh law library, * On familiar
principle this enumeration would exclude distribution to any
law library, as such, not therein enumerated.
The right of Marquette university to participate in the

distribution of public documents is as a public library under
sec. 20.83, and not as a law library. There is, therefore, no
provision of law authorizing the free distribution of supreme
court reports to Marquette university or to the law library
thereof.

Insurance—A mutual insurance company can prohibit
its members from affiliating with certain secret societies
upon penalty of expulsion and forfeiture of accumulations.

November 19, 1915.
Hon. M. J. Cleary,

Commissioner of Insurance.
Your letter of the 15th inst. and accompanying papers

have been received. It appears therefrom that a member of
the Aid Association for Lutherans, a fraternal benefit or
ganization affiliated with the Lutherans of the Synodical
Conference, to whom certificates of membership therein
providing for death, old age and disability benefits had been
issued, thereafter joined the Elks; that the order of Elks
is an organization forbidden to members of the Aid Associa
tion for Lutherans and disapproved by the Synodical Con
ference; that, after joining the Elks, this member was
notified that his membership had been terminated and his
certificates had become null and void and all rights, benefits
and all moneys paid in by him absolutely forfeited.
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The Aid Association for Lutherans is a Wisconsin corpora
tion, and one of its objects is thus declared in its articles of
incorporation:

"The object of this Association shall be:
"1. To associate Lutherans of the Synodical Conference

and such other Synods as are in accordance with the said
Conference for mutual beneficial purposes in accordance
with the by-laws. Admission to membership shall be re
fused to such persons that belong to some organization
of a character forbidden or disapproved of by the Synodical
Conference or any of its constituent bodies or congregations,
and any member hereafter joining any such said organization
shall thereby forfeit his membership in this association."
(Art. II, Articles of Incorporation.)

"The board of trustees is authorized to issue certificates
of membership providing for death, old age and disability
benefits, under the regulations and resti'ictions and on such
conditions as the by-laws prescribe or as the board of ti'ustees
may deem proper, or as required by the law of any particular
state, territory or province, where this Association may be
doing business." Sec. 2, art. YHI, articles of incorporation.

According to the by-laws:

"Admission to membership in this association shall be
limited to persons * * * -who are communicant mem
bers in good standing of a Lutheran Church whose pastor
belongs to the Synodical Conference or to such other Synods
as are in accordance with the said conference. * * *
The application and certificate of membership, articles of
incorporation and by-laws shall constitute the agreement
or contract between the member and this association. All
members and their beneficiaries shall be held to, consent
to and shall be bound by any change in the articles or by
laws." Sec. 1 of by-laws.

"Applications shall not be received from persons that
belong to some organization of a character forbidden or
disapproved of by the Synodical Conference or any of its
constituent bodies or congregations nor from persons directly
engaged in the sale or manufacture of intoxicating liquors,
or in any other prohibited hazardous occupation." Sec.
4 of by-laws.

"If any member of this association shall use alcoholic
stimulants or narcotics to such a degree as to impair health
or produce delirium trcmens, or shall die from drunkenness,
or while intoxicated or in consequence of keeping or visiting
unlawful or disreputable resorts, or as the result of a duel,
or as the result of any unlawful act, or if he shall become a
member of any organization that is forbidden or disapproved

'IS <9
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of by the Synodical Conference, then in every case his certifi
cate shall be null and void, and all rights and benefits
and all moneys paid shall be absolutely forfeited." Sec.
46 of by-laws.

The application for membership, a copy of which is
attached to the certificate of membership, contains this
promise which will be found immediately before the signa
ture of the applicant:

'T promise that upon my becoming a member I will
faithfully comply with the regulations and by-laws of the
Association, as are or may be adopted."

You ask for a ruling as to the right of this society to thus
enforce its by-laws, more particularly as to the right to
forfeit any accumulated reserves that may exist on account
of rates or dues paid by any member. It is within the right
of any voluntary association, be it fraternal, religious or
political, to prescribe the qualifications and conditions for
admission and the grounds for expulsion. These rules and
regulations may be enforced provided they contravene no
law of the state. The association in question is entirely
voluntary. No person need belong to it except of his own
free will. All payments are at the option of the member and
shall continue only so long as he shall desire to keep his
membership in force. In case of its termination by lapse or
otherwise, he shall be liable for no other payment. To make
it plain that there is no misunderstanding on the subject, this
part of the by-laws is printed in the certificate.
The articles of incorporation of a beneficial or fraternal

society and its by-laws shall confer power upon it to suspend
or expel its members for infractions of its rules. The mem
bers are bound by these provisions and cannot complain of a
proper exercise of the power even though in consequence their
incidental property rights are forfeited. 29 Cyc. 31.
The general rule applicable to this class of cases is to the

elTect that the interest of a member of such an association in

the property accumulated by the payment of dues and his
right to participate in the disposition of such property and
to be assisted therefrom in the case of need or distress are

incidental to'his membership and will cease on his ceasing to
be a member, and do not constitute any such interest in the
property as will prevent his expulsion if he has forfeited his
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right to membership by his conduct. Lawson v. Hewell,
50 Pac. 763, 49 L. R. A. 400.

Provisions restricting membership to those of a certain
church and authorizing the expulsion of members who do
not observe the duties prescribed by the church are consti
tutional and valid. This is the law in Wisconsin and else
where.

In Barry v. Order of Catholic Knights, 119 Wis. 362, 365-
367, the court said:

"The defendant corporation was organized for the sole
benefit of members of the Roman Catholic Church, and for
them only so long as they remain practical Catholics. The
decedent, in his application for membership, understood
this and agreed that, if admitted, he would faithfully carry
out the principles set forth in the constitution and by-laws
of the order, and that upon any failure so to do he should
forfeit all right to membership and benefits. This agree
ment became part of the contract of insurance by the terms
of the certificate in suit, and the certificate further pro
vided that the death benefit should only be payable in
case the insured should well and truly perform all the re
quirements on his part prescribed by the constitution, by
laws, and regulations of the order during his lifetime. Thus
the liability was doubly guarded: first, by an agreement to
forfeit the benefit in case of noncompliance with the laws
of the order; and, second, by a clause making liability depen
dent upon compliance. * * *
"An argument is made that these provisions are contrary

to the policy of the law, in that they impose a religious
test, and sees. 18, 19, art. I of the constitution are cited.
The objection seems puerile. By these provisions no man's
conscience is coerced, nor his freedom of worship curtailed.
Membership is purely voluntary. If a man chooses to
join an organization having such requirements, and agrees
that he shall forfeit his right to benefits on failure to live
up to them, he is at liberty to do so. All'men may make,
contracts as they choose, so long as they be not contraiy
to law or public policy. The point has been expressly
decided in other courts in accordance with these views.
Franta v. Bohemian R. C. C. U. 164 Mo. 304, 63 S. 1100,
54 L. R. A. 723; Mazurkicwicz v. Si. Adclbertus A. Sac. 127
Mich. 145, 86 N. W. 543, 54 L. R. A. 727."

The decision as quoted from at length has been cited with
approval by our supreme court In re Paulson's Will, 127
Wis. 612, 619, and Thomas v. Covert, 126 Wis. 593, 597.
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IL follows from these authorities that the association in
question may enforce a forfeiture against a member who has
violated the conditions of his membership.

Constitutional Law—Fish and Game—Counties—A law

transferring two counties from open to closed class in respect
to hunting deer is not a local law within the meaning of sec.
18, art. IV, Const.

November 19, 1915.

Hon. F. S. Hanson,

Member of Assembly,
Sturgeon Bay, Wisconsin.

In your letter of the 17th you say that the legislature, at
its last session, passed the so-called "buck law" under which
Door county was one of the counties in which there was an
open season; that on the last day the senate introduced bill
No. 692 S, which became ch. 636, Laws of 1915, which is
entitled "An Act to renumber certain sections and subsec

tions of the statutes, to correct references in certain sections
to other sections and to correct clerical and other errors and

omissions in the statutes." You call my atlenlion to the
fact that sec. 11, in said bill, provides:

"Paragraph (b) of subsection (2) of section 62.16 of the
statutes is amended by inserting in the first column thereof,
in proper alphabetical order, the names of the counties
of Door and Sank."

You say that when bill No. 692 S was acted on, the legis
lature had no printed bills before it and that there was abso
lutely nothing in the title of the act to indicate that a hunting
law was being repealed, and you ask if this law is constitu
tional under the provisions of sec. 18, art. IV, Const., which
provides:

"No private or local bill which may be passed by the
legislature shall embrace more than one subject, and that
shall be expressed in the title."

Sec. 11 amends sec. 62.16, Stats. The latter forms a part
of ch. 594, Laws of 1915, which is a general statute relating
to hunting and fishing. The particular section in (question
provides for closed and open seasons on various kinds of
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mammals and birds, and as to many of these the state is
classified by counties. There are a large number of counties
in which, under the provisions of this section, there is no
open season for hunting deer. Sec. 11, ch. 636, to which you
call my attention, adds two counties to this list.
The courts very generally hold that an act of the legisla

ture should not be declared unconstitutional unless its

unconstitutionality be clear. Still less should this depart
ment, or any administrative department of the state govern
ment, declare an act of the legislature unconstitutional, if
there be any reasonable ground for holding it constitu
tional.

In the case of Milwaukee Counhj v. Isenring, 109 Wis. 9,
this section of the constitution is discussed, and all of the
previous decisions of our supreme court are reviewed. As a
conclusion, the court said: (p. 19)

"What has been said, without more, might indicate that
every legislative act that in any case dok not extend to
the whole state, must be tested by sec. 18, art. IV, of the
constitution. We do not intend to hold but that there
may be a constitutional classification of.localities, and legis
lation affecting the entire class, that will not be alTected
by that restriction any more than legislation for a consti
tutional class of cities is alTected by the inhibition of special
legislation. The conclusions reached may i)c stated, in
short, as follows: An act is 'general,' as contradistinguished
from and inconsistent with 'local,' in the sense the latter
term is used in sec. 18, art. IV, of the constitution, only when
its operation extends to the whole state, or perhaps to the
whole of some class of localities therein which the legislature
may constitutionally make upon the principles recognized
and approved for the classification of cities for the purpose
of general legislation."

It seems to me that in sec. 62.16 there is such a classifica

tion of localities. Sec. 11, ch. 636 amends sec. 62.16 by chang
ing the two counties from one classilication to another. It
does not seem to me at all clear thai this violates the consti
tutional provision quoted above, and I do not feel that I
would be justified in pronouncing it an unconstitutional
enactment.
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Taxation—Villages—^Taxes in newly formed villages—
how collected.

November 20, 1915.

Albert W. Grady,

District Attorneij,
Port Washington, Wis.

In your letter of November 16th you state:

"The village of Saukville, situated in the town of Sauk-
ville, this county, was incorporated by an order of the cir
cuit court, dated September 10, 1915. Thereafter at an
election held in such village the following ofTicers were
elected, to wit: six triisteesi one president, clerk, assessor,
treasurer, supervisor and-justice of the peace. On Novem
ber 8th, and previous to the meeting of the county board
of this county, which met on November 9th, the clerk
of said village certified a list of the officers elected, to the
clerk of this county. On November loth, the clerk of
the town of Saukville, upon demand being made, certified
a list of the property, including the description and the
amounts assessed thereto, in the newly incorporated village
and taken from the assessment roll for 1915, in the posses
sion of the town clerk. The county board is now about
to apportion the county and state taxes under sec. 1076,
Stats."

You ask, to whom shall the county clerk certify the ap
portionment for the newly incorporated village of Saukville;
to the village clerk or to the town clerk?
You are advised that the county clerk should certify the

apportionment for the newly incorporated village of Sauk
ville to the town clerk.

"The county clerk shall apportion the county tax and
the whole amount of state taxes and charges levied upon
his county * * * among the several towns, cities and
such villages ♦ ♦ ♦ according and in proportion to the
relative valuation thereof, to the aggregate valuation of the
whole county; * * * and within ten days after the
assessment of values by the county board he shall certify
to the clerk of, and charge to, each town, city and such vil
lage * * * the amount of each and all such taxes so
apportioned to and levied upon the same." (Sec. 1076,
Stats., as amended by ch. 335, Laws of 1915.)

Sec. 925f, Stats., provides:

"Whenever a village has been or may hereafter be incor
porated from territory within any town or towns, after
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the assessment of taxes in any year and before the collec
tion of such taxes, the tax so assessed shall be collected by
the town treasurer of tlic town or the town treasurers of the
different towns of which such village formerly constituted
a part, and all moneys collected from the tax levied for town
purposes shall be divided between such village and such
town or the towns, as the case may be, in the same manner
provided by section number 925<', for the division of property
owned jointly by towns and villages."

I am of the opinion that the phrase "after the assessment
of taxes in any year and before the collection of such taxes,"
as used in the foregoing section, refers to that period of time
after the local assessment roll is made up and before taxes
are collected. This, it vSeems to me, is the reasonable and

practical construction of this statute.
I am not unaware that under some decisions the assess

ment of taxes is held to include all proceedings down to the
time when the tax is ready for collection, including the mak
ing out of the tax roll after the apportionment by the county
board, as in Spear v. Door Couniij, 65 Wis. 298. But the lan
guage of this statute would leave practically no period of
lime, certainly no period within which a village can be in
corporated under the laws of the state, "after the assessment
of taxes" and "before the collection of such taxes."

Moreover, there are many dilTiculties Avhicli might be en
countered and perhaps questions raised as bearing upon the
validity of the tax should it be assumed by the village
ofTicers to collect taxes assessed by the town officers, espec
ially where, as may happen, properties assessed as a unit
in the town may be divided by the town-village boundary as
established by the creation of the village.

You also ask what disposition shall be made of the school
district money, the school district being located partly in the
town and partly in the village.
The creation of a village out of part of the territory of a

school district makes the school district a joint one, and there
after is to be conducted and treated as a joint district. There
is nothing at all unusual in joint school districts—probably
they are nearly as numerous as those that are not joint.
(Sec. 415, Stats.)
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Municipal Corporations—Wisconsin National Guard—
City of Mauston can not pay military company for use of
certain real estate under facts stated.

November 20, 1915.
Hon. 0. Holway,

Adjutant General.
I have your letter of the 15th ult. submitting for my eon-

sideration and opinion the following faets:

"At a meeting of the common council of the city of Maus
ton, Wisconsin, held in the month of February, 1904, to
consider the erection of a city hall and armory, Company D,
3d Infantry, Wisconsin national guard proposed to said
council, among other things:
"(a) That they would deed to the city of Mauston for

the purpose two valuable building lots in said city;
"(b) That they would procure for the purpose the sale

at par of 3^% bonds of the city of Mauston to the amount of
110,000.
"Said proposals were substantially accepted by the city

council. Whereupon the said company caused to be deeded
to the city of Mauston, lots 1 and 2, block 6, of Williams'
addition to the city of Mauston by deed accepted and
recorded on August 8, 1904, in vol. 78 of Deeds, page 32,
in the register of deeds' office for Jimeau county, Wisconsin.
"Further said company was mainly instrumental in pro

curing the sale at par to the state commissioners of public
lands of bonds of the city of Mauston of the face value of
$10,000, bearing interest at 3^% per annum, which said
bonds were legally issued by the city of Mauston for the
express purpose of building a city hall and armory. Said
bonds bore date of July 1, 1904, and the cash proceeds of
their sale, to wit, $10,000, were received by the treasurer
of the city of Mauston on May 14, 1905.
"Thereafter the city of Mauston refused and neglected

to build the proposed city hall and armory, retained at
interest and to its profit the money procured as above stated
and retained also the title, possession and use of the lots
deeded over by said company until on or about January 1,
1915, when said lots were reconvcyed to said military com
pany by said city.
"The city stands ready to pay and the company to receive

the sum of three hundred and fifty ($350) dollars in full
settlement of all claims, whether for nonfulfillment of ex
press or implied contract, for services in procuring the loan,
or for the use or rental of the company's real estate.
"The question is whether the city council may legally

pay over to said company any sum for any or all the reasons
cited or others established by the above recital'of facts."
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Unless the common council of the city of Mauston has
recently adopted what is known as the General Charter Law
of this state, it is still incorporated under and by virtue of
the special charter known as ch. 147, Laws of 1887. This
charter, among other things, contains the following sections
which may have a bearing upon the facts stated by you.

"Section 42. All funds in the treasury', except state and
county funds, shall be under the control of the common
council, and shall be drawn out upon the order of the mayor
and clerk, duly authorized by a vote of the common council,
and all orders upon the treasury shall specify the purpose
for wliich they were drawn, and shall be payable out of any
funds in the treasury belonging lb the city."

"Section 114. No moneys shall be appropriated for any
purpose whatever except such as are expressly authorized
by this act."

"Section 118. The city may have, purchase and hold
real and personal estate, sufTicient for the convenience of
the inhabitants thereof," etc.

I fail to find in said charter any provisions authorizing
the said city of Mauston to erect or construct any building
for the use of any military company located therein. How
ever, by ch. 241, Laws of 1901, authority was given to all
cities of the state in which a company of the national guard
is located, to "erect or purchase a suitable armory for the
purpose of drill and for the safekeeping of the arms, equip
ments, uniforms and other military property furnished by
the slate, and for public meetings and conventions, when
such use will not interfere with the use of such building
by the national guard;" etc.

It was, no doubt, pursuant to this chapter that the com
mon council of the city of Mauston, in the year 1904, de
terminer! upon the erection of a city hall and armoiy, and,
after proper proceedings therefor, issued the corporate bonds
of said city to the amount of $10,000 for the purpose of
aiding in the erection of such a building. It was in connec
tion with these proceedings that the said common council
accepted the propositions (a) and (b) set forth in your letter,
made by Company D, 3d Infantry, Wisconsin national
guard, located in said city, and that thereupon said military
company caused to be deeded to the said city the lots de
scribed in your letter and became instrumental in procuring
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the sale at par of the aforesaid bonds to the commissioners
of public lands. I infer that none of the aforesaid propositions
or agreements were reduced to thc form of a written contract.

It appears from your letter that the city failed and neg
lected to build said proposed city hall and armory, and, in
January, 1915, deeded the said lots to the said militaiy com
pany.

From your statement it does not appear that the city
agreed to build said city hall and armory within any speci
fied time; neither does it appear that plans and specifica
tions have been prepared for or adopted by the city, or, if
adopted, that they had rec'eived the approval of the governor,
adjutant general and quartermaster general, as required by
sec. 694-19/).

Under its charter, and under the laws of the state relating
to cities under special charters, the city of Mauston was
fully empowered to erect a city hall and to purchase a site
therefor. By virtue of sec. 649-19/), above ciled, it had the
power to erect or purchase a suitable armory.
In considering the question of building a city hall and an

armory, the common council of said city evidently decided
to build a structure which would serve the city as a city hall
and the militaiy company as an armory. Its right to do so
was not, and is not, questioned. In so doing the common
council was exercising a governmental function involving
judgment and discretion, the exercise or nonexercisc of
which function is not subject to the direction of any other
branch of city, county or state government; neither is it
subject to contract with any person or body of persons, as
such a contract would be against the law of public policy.

According to the statement of facts, the proceedings of the
common council of the city of Mauston had not gone so far
that plans and specifications had been made and that they
had been approved by its common council or by the governor
and other officials above mentioned. It cannot be denied

but what the city council had a right to delay the further
consideration of the exercise of its governmental intention,
or to change its attitude toward the whole or any part of
said building proposition.

In other words it was within the discretion of the common

council to hold in abeyance, modify or repeal any and all of
its proceedings so far taken relative to said structure.
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An examination of the statutes in force at the time the
said propositions were made to the common council of the
city of Maustan discloses that there existed no express au
thority in any military company, as a company, to own any
real estate or to deal therein for any purpose. Not until the
enactment of ch. 261, Laws of 1909, was a military company,
the organization of which had become perfected, declared to
be a corporate body with authority to acquire real property
by purchase, devise, gift or otherwise, and to hold the same
so long as such company continued to exist. Furthermore,
there was not then, and there is not now, any authority in
law by which a military company, as a company, may hold
itself out as an agent or broker and may enter into an agree
ment to negotiate the sale of the bonds of a municipality for
a compensation.

It would seem, therefore, that the said military company
at the time of the making of said propositions (a) and (b),
had no authority in law to engage in a real estate transaction
of the character mentioned; nor could it enter into a valid
contract to sell bonds. As neither the common council on

behalf of said city, nor the said military' company on its
own behalf, had authority to enter into such an agreement,
it is plain that neither parly was or is entitled to any com
pensation or damages arising from an alleged breach of such
a contract.

It appears that the military company caused to be
delivered to the city of Mauston a deed to two valuable lots.
I infer from the statement of facts that it was an absolute and

unconditional deed given without anything more than a
nominal consideration. If the city made any use of said'lots
or derived any benefit therefrom, it was entitled to the same
under and by virtue of said deed. The company, therefore,
could not claim compensation for the use and occupation of
said lots on either an express or implied contract. Possibly,
under the circumstances, the military company had a right
to bring an action in equity for the recovery of said lots.
However, it seems that no such action was, in fact, brought,
but that by mutual agreement the said lots were rcconveyed
by the said city to the said military company some time in
January, 1915.

After due consideration, I fail to discover any legal lia
bility owing from the city of Mauston to the said military
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than one year, or in the state prison not more than five
years, or by fine not exceeding five hundred dollars; but the
provisions of this section shall not apply to the designation
of public depositories for public funds, nor to the publication
of legal notices required to be published by any town, village
or county, or by an^- town, village or county officer, at a
rate not higher than that prescribed by. law, nor to contract
for the sale of printed matter or any other commodity, not
exceeding one hundred dollars in any one year."

It is well settled that a life insurance policy is "a chose in
action." 2 Words & Phrases, 1147, citing Prudential Ins.
Co. V. Hunn, 52 N. E. 772, 21 Ind. App. 525, 69 Am. St. Rep.
380; Sleek v. Gatlin, 42 S. E. 253, 254,115 Ga. 929, 59 L. R. A.
129; 1 Words & Phrases (2d series), 686, and cases cited.

If a life insurance policy is a chose in action, I see no reason
why a fire insurance policy would not also be a chose in
action. I believe it is. This being true, it naturally follows
that the district officer in question is directly interested in
the contract concerning the chose in action, which is expressly
prohibited by this statute. This is true, unless the proviso
added by the last legislature, that the provisions of this
section shall not apply to contracts "for the sale of printed
matter or any other commodity, not exceeding one hundred
dollars in any one year," will exempt him.
In the case of .Beec/j/ey v. Mulville, 102 Iowa, 602, 63 Am.

St. Rep. 479, it was held that the word "commodity," in a
statute prohibiting combinations to fix or limit the amount
or quantity of any commodity or article to be manufactured,
mined, produced or sold in the state, and making such action

. j ;
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company arising out of any of the facts and circumstances
stated in your letter. If there is no legal liability, then the
common council of said city has no right and is, in fact, pro
hibited by its charter and by law from appropriating any of
the moneys in its treasury to the said military company as
compensation for an alleged breach of contract, express or
implied.

I might add, too, that more than ten years have elapsed
since the said propositions (a) and (b) were accepted by
the said city of Mauston, and that, under the facts stated,
if there was any express or implied contract, then it is prob
able that the statute of limitations has fully run on any cause
of action which the military company might reasonably set
up against the city growing out of a breach of said alleged
contract. In other words, the claim, if any there was, has
become outlawed.

Public Ojficers—Contracts—Insurance—An oflicer or agent
of a municipality may write insurance on municipal property
to the extent of one hundred dollars in premiums in any one
calendar year.

November 22, 1915.

Giles II. Putnam,

District Attorney,
New London, Wis.

In your communication of Nov. 20th you inquire whether
it is permissible under sec. 4549, Stats., as amended by ch.
612, Laws of 1915, for an olTiccr of a school district to write
insurance for such district upon a schoolhouse in a stock
company represented by him, and collect tiie jDremium and
receive the usual commission. The policy here involved is
one of .$1000.

Said sec. 4549, as amended, contains the following:

"Any oiriccr, agent or clerk * * * of any county,
school district, school board * * * >.vho shall have,
reserve or acquire any pecuniary interest, directly or in
directly, present or prospective, absolute or conditional,
in any way or manner, in any purchase or sale of any per
sonal or real property or thing in action, or in any contract,
proposal or bid in relation to the same, * * * shall
be punished by imprisonment in the county jail not more
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or commerce" were used in a statute somewhat similar in
its terms, it was held that the word "commodity" was not
broad enough to include insurance.
Our court has not passed upon this question, nor defined

the word "commodity" as there used. The legislature evi
dently intended to permit minor transactions between
officers and the municipality. There would seem to be no
reason why the sale of insurance, the price of which is well
fixed, to a municipality, by officers thereof, should not be
permitted, as well as the sale of other commodities, the
prices of which are not so stable. This is a penal statute
and should be strictly construed against the state.
These considerations, as well as the decision in Beechley v.

Mulville, supra, incline me to the opinion that the word
"commodity," as used in the proviso, should be construed
to include insurance, so that the sale thereof to a municipal
ity by an officer will be permitted if the value thereof does
not exceed $100 in an^^ one year.

This brings me to your further question as to whether the
$100 referred to in the proviso relates 1o the amount of in
surance or the amount of the premium. It relates to the
value of the insurance, which is measured by the amount
paid therefor by the municipality. In other words, it means
the premium.

You also inquire what is meant by the expression
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than one year, or in the state prison not more than five
years, or by fine not exceeding Uvc hundred dollars; but the
provisions of this section shall not apply to the designation
of public deposiloi ies for public funds, nor to the publication
of legal notices required to be published by any town, village
or county, or by any town, village or county ofTiccr, at a
rate not higher than that prescribed by. law, nor to contract
for the sale of printed matter or any other commodity, not
exceeding one hundred dollars in any one year."

It is well settled that a life insurance policy is "a chose in
action." 2 Words & Phrases, 1147, citing Prudential Ins.
Co. V. Hunn, 52 N. E. 772, 21 Ind. App. 525, 69 Am. St. Rep.
380; Sleek v. Gatlin, 42 S. E. 253, 254, 115 Ga. 929, 59 L. R. A.
129; 1 Words & Phrases (2d series), 686, and cases cited.

If a life insurance policy is a chose in action, I see no reason
why a fire insurance policy would not also be a chose in
action. I believe it is. This being true, it naturally follows
that the district officer in question is directly interested in
the contract concerning the chose in action, which is expressly
prohibited by this statute. This is true, unless the proviso
added by the last legislature, that the provisions of this
section shall not apply to contracts "for the sale of printed
matter or any other commodity, not exceeding one hundred
dollars in any one year," will exempt him.

InthecaseofReec/i/ey v. Mulville, 102 Iowa, 602, 63 Am.
St. Rep. 479, it was held that the word "commodity," in a
statute prohibiting combinations to fix or limit the amount
or quantity of any commodity or article to be manufactured,
mined, produced or sold in the state, and making such action
a misdemeanor and imposing a punishment, was broad
enough to include insurance. The court said:

" 'Commodity' is defined to be that which affords advan
tage or profit. Mr. Anderson, in his Law Dictionary, de
fines the word as 'convenience, privilege, profit, gain; popu
larly, goods, wares, merchandise.' We see no reason why,
in the act, the word should be restricted to its popular use.
It is common to speak of 'selling insurance.' It is a term
used in insurance business, and law writers have lo quite
an extent, adopted it. Again, there are the same reasons
why it should be protected against combinations as there
are in matters clearly within the provisions of the law."
(63 Am. St. Rep. 484.)

But in the case of Queen Insurance Co. v. State, (Tex.), 24
S. W. 397, where the words "commodity of merchandise



1006 Opinions of the Attorney-General

or commerce" were used in a statute somewhat similar in
its terms, it was held that the word "commodity" was not
broad enough to include insurance.
Our court has not passed upon this question, nor defined

the word "commodity" as there used. The legislature evi
dently intended to permit minor transactions between
officers and the municipality. There would seem to be no
reason why the sale of insurance, the price of which is well
fixed, to a municipality, by officers thereof, should not be
permitted, as well as the sale of other commodities, the
prices of which are not so stable. This is a penal statute
and should be strictly construed against the state.
These considerations, as well as the decision in Beechley v.

Mulville, supra, incline me to the opinion that the word
"commodity," as used in the proviso, should be construed
to include insurance, so that the sale thereof to a municipal
ity by an officer will be permitted if the value thereof does
not exceed SlOO in any one year.

This brings me to your further question as to whether the
$100 referred to in the proviso relates 1o the amount of in
surance or the amount of the premium. It relates to the
value of the insurance, which is measured by the amount
paid therefor by the municipality. In other words, it means
the premium.

You also inquire what is meant by the expression "in any
one year." This is answered by the provision of sec. 4971,
Stats., which contains the following:

"In the construction of the statutes of this state the fol
lowing rules shall be observed unless such construction
would be inconsistent with the manifest intent of the legis
lature; that is to say:
" * * ♦

"(10) The word 'month' shall be construed to be a calen
dar month unless otherwise expressed; and the word 'year'
a calendar year unless otherwise expressed."
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Taxation—Couniij Board—Tax certificates can not be
cancelled by county board for defects that do not go to the
ground work of the tax.

November 24, 1915.
Mark Catlin,

District Attorney,
Appleton, Wis.

Your letter of Nov. 17th, enclosing copy of resolutions of
the county board and of a communication from the city
clerk of Appleton, has been received.
You state that the county board, at its annual 1913 ses

sion, passed a resolution cancelling certain tax certificates
thought to be illegal, and amounting to S1622.90.

It appears from these papers that the holder of these cer
tificates petitioned the county board for their cancellation
and for the payment to him of the amount of the certificates
and interest; that the committee to whom the petition was
referred reported the absence of all proof in the office of the
county clerk of the posting of notices of the tax sale in ques
tion and that the committee was "therefore of the opinion
that each and all of the tax certificates mentioned in said
petition * * * are illegal and.should be cancelled," and
recommended to the county board such cancellation, and
the recommendation was adopted; that the county clerk,
on November 30, 1914, certified to the city clerk of Appleton
this action of the county board for the purpose of having the
tax inserted in the tax roll against the lands involved, pur
suant to sec. 118(i; that the city clerk did not insert said taxes
in the roll, but certified the same back to the county clerk
as part of the delinquent tax return of Appleton for the year
1914, and gave as his reason therefor the fact that the cojunty
clerk did not make his certification to the city clerk in the
apportionment next following such cancellation, at the same
time asserting that this requirement of sec. 1186 as to time
of certification is mandatory and that it would have been
illegal for the city clerk to have included these taxes in the
1914 tax roll.

You state that you are undecided as to the method to pur
sue to straighten out this tangle, and ask to be advised as
to what is the best thing to do.
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The action of the county board in cancelling these certif
icates upon the grounds stated was without its jurisdiction
and is void. You will observe thai ch. 215, Laws of 1897,
made an important change in the statute regulating the
authority of the county board in this particular. As the
law stood prior to the passage of said chapter, the county
board was required, in every instance where a tax certificate
was discovered to be invalid for any reason, to cancel such
certificate and order the purchase price with interest re
funded to the owner of the certificate. Many decisions, ex
tending over nearly the entire period of the state's existence,
were handed down by our supreme court upholding that pro
vision of law and the liability of the county. Most of these
cases involved invalidities not affecting the justice of the
tax, and, therefore, were cases where the landowner could
be compelled to pay such tax and interest as a condition of
relief. These cases appear to have been particularly numer
ous in 189G, two of them being reported in 93 Wis., viz.,
Edwards v. Upham, p. 455; Pier v. Oneida Counlij, p. 463. In
this last named case it was sought to justify the county's
refusal to refund the money on the ground that the certif
icate holder could be defeated by the original owner only
by payment of the tax and interest. But this ground was
held untenable in an early case, viz., Barden v. Columbia Co.,
33 Wis. 445, where the same argument had been made.
The next year the legislature came to the relief of the

counties by adding to said sec. 1184 by ch. 215, Laws of
1897, the following:

"But no sale, certificate, or conveyance shall be deemed
invalid within the meaning of this section by reason of any
mistake or irregularity in any of the tax proceedings not
affecting the groundwork of the tax; nor shall any county
be liable to pay or refund any moneys by reason of any
such mistake or irregularity."

This addition to the statute has been retained to the pres
ent time. It seems too plain to admit of interpretation or
construction and there has been no decision of the supreme
court directly upon the effect of this addition to sec. 1184.
Indirectly, however, it was passed upon in Pier v. Oncida Co.,
102 Wis. 338, 340. The county sought to defeat the plain
tiff's claim for a refund on account of invalid certificates
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and relied therefor on said eh. 215. The court, however,
held that this amendment was to be given only a prospective
effect and was no defense as to the liability of the county
theretofore existing and upon which suit had been brought
before the enactment of ch. 215. The plain inference from
this holding is that this chapter would be a complete and
absolute bar to any claim for refund of money thereafter
paid for a tax certificate which is invalid on account of some
defect not going to the groundwork of the tax. The absence
of proof of notice of the tax sale does not relate to the ground
work of the tax.

The conclusion, therefore, is that the county board should
have denied the petition of the owner of these tax certificates
for refund; but, having granted the petition and repaid him
the money with interest, the question arises, what remedy
is now available to the county?
The action of the county board, being contrary to the

command of the statutes and beyond its jurisdiction, is a
nullity. It was held in Edwards v. Upham, 93 Wis. 455,
that the cancellation, by the county board, of a tax deed,
after the statute of limitations had run, was without legal
effect; that the county board had no jurisdiction to refund
money paid for the tax certificate on which the deed was
based, and that the refunding of the money in such case and
its receipt by the grantee, did not operate to cancel the
deed. The logic of this decision fully supports the conclu
sion I have reached. These certificates are still in legal ex
istence and if they exist, in fact, they should be tendered
back to the owner; and demand should be made upon him
for the money in his possession, belonging to the county.
This money, which was paid him upon the resolution of the
county board, having been delivered without legal authority,
remains the property of the county and can be recovered.
Quaw V. PajJ, 98 Wis. 586.

It follows from the foregoing that the action of the city
clerk of Appleton was right, although the ground on which
he based his action was wrong. Sec. 1186 is probably merely
directory as to the time of certification by the county clerk,
but it applies only to cases in which tax certificates can be
cancelled, legally, by the county board, pursuant to the
provisions of sec. 1184. In other words, it applies only

■16 64
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where the tax certificates are cancelled because of some de
fect in the assessment of the tax on which the certificate was
based. The law leaves to private parties the adjustment of
rights based on tax deeds and certificates which are invalid
for some reason not affecting the groundwork of the tax.
There being no authority for certifying to the city clerk the
taxes involved in your proceeding, there is no way of forcing
the clerk to put them on the tax roll. And if they were in
serted in the tax roll, collection could be restrained, the in
sertion being without warrant of law.

Insurance — State Insurance — Municipal Corporations—
Money from the general fund is available to pay losses to
counties and other municipalities insured in the state fire
fund.

November 24, 1915.
Hon. M. J. Cleary,

Commissioner of Insurance.
I have your letter of the 27th ult., in which you state that

a request has been made to your department for a ruling on
the following question:

"If a loss in excess of the amount of money in the state
fire fund is incurred on property owned by a county, city,
village, toAvn, library board or school district, would money
from the general fund be available to pay the excess of said
loss over and above the amount of the insurance fund?"

In connection with this question you make the following
observation:

"There can be no question about the right to draw money
from the general fund to make up any deficit in the case of
state property. I hesitate, however, to make a ruling or
express an opinion with regard to property owned by munici
palities until you have investigated the law and given me
your opinion."

State insurance on public property is comparatively new
in this state. Sees. 1978cf, 19786 and 1978c, enacted first
in 1903, applied exclusively to insurance on buildings and
property of the state. The first section above cited, 1978a,
annulled the powers of state officers to contract any. indebt-
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edness for or pay out any moneys for insurance on state
buildings and property under their control against loss by
fire or tornado. The second section, 1978/;, makes provision
for a state insurance fund and for its management, prescribes
the manner in which state property shall be insured, sets
forth the respective duties of the state insurance commis
sioner, on the one side, and of the state officers having charge
of state property, on the other side, in effecting such insur
ance. The third section, 1978c, prescribes the duties of the
commissioner of insurance in case of a loss on any state
property, and makes the following further provision:

"When the amount of loss has been fixed and determined
by the commissioner of insurance and certified to the secre
tary of state, the secretary of state shall issue a warrant in
the amount fixed by the insurance commissioner as a trans
fer of the amount fixed as damages from the 'state insur
ance fund' and credited to the properfund of the officer,
board of control, board of trustees, or other agents in whose
control said buildings or property belongs, to be used by '
said officer, board, or agent for the rebuilding or restoring
of the property damaged and to be disbursed by the state
treasurer in such manner as other state funds for the use
of said officer, board, or agent are paid out, and if at the
time of any such award of loss or damage by the commis
sioner of insurance, there shall not be in the 'state insurance
fund' an amount equal to such award, the secretary of
state shall, notwithstanding this fact, draw his warrant
payable from the general fund, and the state treasurer
shall promptly pay such warrant out of any moneys in his
hands in the manner above provided, and the commissioner
shall thereafter from time to time order such reimburse
ment of the general fund from the 'state insurance fund'
as he shall deem proper, on which order the secretary of
state shall issue his warrant for such transfer."

Ch. 603, Laws of 1911, extended the plan of state insur
ance to counties, cities, towns, villages, school districts and
library boards. Instead of setting out at length all the pro
visions of sees. 1978/; and 1978c, this chapter simply made
reference to them, and is incorporated in the statutes in the
following manner:

"Beginning the first day of July, next after such decision
by such board or council, the insurance on all property
of any such county, city, town, village or school district
shall be provided for, and adjustment of losses made by the
commissioner of insurance, in the manner provided by sec-
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lions 19786 and 1978c for the insurance of property of the
state, except that the premium shall be certified by the
commissioner to the clerk of the town, village, city, county
or school district."

While there is in this sentence no express direction that
in case of loss the commissioner of insurance shall file a state

ment of the amount of damage with the secretary of state;
or that the secretary of state shall then draw his warrant on
the state treasurer in favor of the county, city, town, village,
or school district in the amount fixed by the commissioner
of insurance; or that said warrant is to be paid out of the
state insurance fund; or that "if at the time of any such
award of loss or damage by the commissioner of insurance,
there shall not be in the 'state insurance fund' an amount

equal to such award, the secretary of state shall, notwith
standing this fact, draw his warrant payable from the gen
eral fund," nevertheless that it was the intent of the legis
lature that the loss should be paid after an adjustment
thereof by the commissioner of insurance is clearly ap
parent by the language of subsec. 5, sec. 1978(/, as follows:

"The amount paid on account of any loss shall be dis
bursed by the county, city or village treasurer or treasurer
having charge of the funds of the school district in such
manner as other funds for the rebuilding or replacing of
any building or other property, on account of which such
loss has been incurred, subject to the direction of the board,
officer, or agent having charge of such building or other
property."

Reading these sections together, it is clear that it was
the intent of the legislature that all the provisions of sec.
1978c shall apply to the payment as well as to the adjust
ment of a loss on the property of any county, city, town,
village or school district covered by state insurance.
Our supreme court, in the case of Siaie ex rel. Board of

Regents v. Ekern, 159 Wis. 319, 324, declared that the legis
lature added to the original insurance act

"a grant of authority to counties, towns, villages, and
school districts to insure their properties against loss with
the state and secure payment for losses out of the 'state
insurance fund' upon property certified by the commissioner,
and payment of the rate of insurance fixed by him in the
manner state property is insured."
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The foregoing language indicates that as the supreme
court viewed the statute it was the intent of the legislature
that the insurance of property belonging to counties, muni
cipalities, school districts, etc., in the state insurance fund
should be subject to the same conditions and handled in the
same manner as Ihc insurance therein of property belonging
to the state itself. While this language in the opinion of the
supreme court was perhaps not necessary to the decision of
the case before the court, and may not therefore be regarded
in the same light as a binding construction of the statute by
the court, it is, nevertheless, significant. So far as the court
has expressed itself, its language is in support of the con
struction I have above indicated and it would seem to be

the reasonable construction which the legislature had in
mind when, in 1911, it added the provisions for insurance
of property other than state property in the state insurance
fund.

There remains, of course, the question of legislative power
to provide for the insurance of this property other than state
property in the state insurance fund, and to provide that
the deficits in the fund, if any should occur, should be made
good out of the general fund of the state raised by taxation.
Your inquiry does not suggest any specific constitutional
objection. None, if any, serious difTiculty suggests itself.
The principal question, if any, which might be raised is
whether the appropriation is one for public purposes. It
will be conceded, of course, that the power of taxation cannot
be exercised except for public purposes. I apprehend, how
ever, that the court will find no difficulty in holding that the
purpose of rebuilding or replacing buildings and property of
counties, cities, villages, school districts and library boards
destroyed by fire is a public purpose. These bodies are no
more than agencies or subdivisions of the state itself, organ
ized, established and maintained for governmental, educa
tional and other public purposes. They have no authority
to acquire or hold property except for authorized public
purposes and in aid of governmental and educational func
tions and the like. The law does not deal with taxation,
directly, and therefore does not violate the uniformity clause
of the constitution in that respect; nor, in my mind, does
it infringe the constitutional provisions with respect to



1014 Opinions of the Attorney-General

uniformity of local government. The statute is general and
uniform in its provisions. It is not necessary that it be
adopted universally or that it apply eveiywherc equally.
Neither does it, in my opinion, transgress the constitutional
prohibition against the state undertaking works of internal
improvement.
The constitutional questions which might be considered

are disposed of thus briefly in this opinion for the reason
that they are much the same questions that I have hereto
fore considered and discussed in prior opinions relating to
the State Life Insurance Fund Law (see opinion to Hon.
Henry Johnson, state treasurer*) and the Teachers' Retire
ment Fund Law (see opinion to Hon. Henry Johnson, state
treasurerf).

It is, of course, the duty of administrative ofTicers gener
ally to assume the validity of statutes duly enacted by the
legislature unless and until they arc held otherwise by a
court of competent jurisdiction. This rule does not apply
with the same force, of course, in cases where the statute
involves the payment of money out of the state treasury,
but even in such cases the validity of the statute should be
presumed until some substantial question, based upon some
specific constitutional objection, is raised.

Couniies—Bonds — Refunding courthouse bonds. How
issued.

November 24, 1915.
Charles Kirwan,

District Attorney,
Ladysmith, Wis.

In your letter of Nov. 22d you state that in 1901 the
county of Gates, now Rusk, issued $25,000 worth of court
house bonds, dated July 1, 1901; that the bonds matured
at the rate of S2,000 of principal in each year from 1911 to
1915, inclusive, and 83,000 each year from 1916 to 1920 in
clusive; that it is now desired to issue refunding bonds under
sec. 959-4, Stats., to retire a 83,000 bond and interest for
each of the years remaining under the first issue. You state

*Page 287 of this volume.
fPage 313 of this volume.
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that there is a discrepancy as to the provisions in sees.
959-4 and 658, Stats., and you ask what we would suggest
as a solution of the question.
The question submitted by you has already been passed

upon by this department during the administration of my
predecessor. (See Attorney General's Opinions for 1912,
p. 213.) It was there stated that sec. 959-4, being a later
enactment, governs in all cases where the two sections are
irreconcilable. The following suggestions are made in said
opinion and are applicable to your case:

"The resolution of the county board may state a maxi
mum rate for the interest and also that the interest may be
at a less rate, dependent upon the bids received. The reso
lution should also state that the denominations, if the bonds
are purchased during the thirty days, shall not exceed one
hundred dollars or be less than twenty-five dollars each,
as may be desired by the purchaser, but that, after the
expiration of said thirty days, they may be of any denomi
nation that the county board may determine."

I may add to these suggestions that the provision in sec.
959-4 which provides that "such new bonds shall bear date
and draw interest from the date of the payment of the bonds
so retired," to which you refer, may, in my opinion, be com
plied with by having the bonds which would take the place
of those retired in 1916 issued as of that date, and the other
bonds which take the place of those retired in 1920 issued as
of the date of 1920.

Indigent, etc.—-Municipal Corporations—Towns—Counties
—Neither town nor county liable to a physician who attends
a poor person unless upon prior order of the proper authori
ties.

November 24, 1915.
Clarence J. TeSelle,

District Attorney,
Antigo, Wisconsin.

In your letter of the 19th inst. you submit the following:

"A fa.mily moved into the town of Evergreen, this county,
about six months ago. The wife of the man, being pregnant
with child, was seized with convulsions, making an immediate
operation to deliver the child necessary. A doctor was called
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and together with another physician operated at once to
save the woman's life. The man has no means, so the doc
tors placed their bill with the town of Evergreen. The
town board turned down the bill on the ground that the
man was able-bodied and capable of supporting his family.
The doctors are commencing action against the town of
Evergreen and Langlade county for this operation, claiming
that the same was necessary and had to be performed so
quickly that they had no time to investigate the matter,
or to get an order on the town authorizing them to perform
the same at the expense of the town. The facts of the matter
are that fifteen minutes after the doctors were called they
performed the operation, and it was only because Ihe opera
tion was performed immediately that the woman's life was
saved. Had they secured the necessary order from the
town permitting the operation or had they refused to per
form the operation, the woman would have died in the con
vulsions.

"Is the bill of doctors against the town of Evergreen or
the county of Langlade a just charge, and is either the town
of Evergreen or the county of Langlade liable for the bill,
granting the same is reasonable in amount?"

In reply you are referred to an opinion under date of De
cember 22, 1913, to James Kirwan, district attorney for
Calumet county. While it is not . exactly in point, it will
doubtless be of some assistance to you.

It seems very clear from the authorities that paupers are
not a public charge unless made so by statute. The various
municipalities and subdivisions of the state are under no
obligation to provide relief for the poor except where tiie
positive obligation is created by statute, and in those cases
the statute is specific and the extent of such obligation is
limited and controlled. Patrick v. Baldwin, 109 Wis. 342;
Martin v. Fond du Lac County, 127 Wis. 586.
In order, therefore, to render the public liable for relief

furnished to a needy person, the case must fall within and
conform in all respects with the statute which creates the
liability.

Sec. 1512, Stats., provides:

"When any person not having a legal settlement therein
shall be taken sick, lame or otherwise disabled in any town,
city or village, or from any other cause shall be in need of
relief as a poor person and shall not have money or property
to pay his board, maintenance, attendance and medical
aid, the sunervisors or other proper authorities shall pro-
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vide such assistance to such persons as they may deem just
and necessary."

The question to determine, therefore, is whether or not
the facts as stated bring the case within the provision of the
statute, and whether a physician who furnished surgical
and medical assistance in case of emergency has a valid
claim against the town or county.
The liability can accrue only where there is a contract,

express or implied, between the town or county authorities
and the party furnishing the relief. Mappcs v. Iowa Counli),
47 Wis. 31.

The question, therefore, arises as to whether there was
such a contract, express or implied, existing between the
physician and the town or county authorities. It is apparent
from the following authorities that the obligation resting on
a town or county to provide for the poor is a statutory ob
ligation, and no implied contract that a town will pay an
individual for alTording assistance to those who are desti
tute, and, in fact, paupers may be inferred from the nature
of the obligation, however urgent or great may be the neces
sity of the case. 39 L. R. A. (N. S.), IGl, and note; Aldrich v.
Londonderry, 5 Vt. 441; Lamson v. Newhurijport, 14 Allen,
30; Salsbury v. Philadelphia, 44 Pa. St. 303.

"It is the established construction of our statutes, for
the aid of the poor, that they imply no promise by the county
to pay for services rendered by a physician or surgeon, even
in cases of emergency, if there has been no judicial ascer
tainment that the person cared for is a pauper." Cantrell
0. Clark Co., 47 Ark. 239, 240.

From the following cases it seems conclusive that no action
would lie against any municipality by a physician for medical
or surgical services rendered a pauper, no matter how urgent
the necessity, where a request by such municipality was not
previously made. French v. Benion, 44 N. H. 28; Lee County
V. Gilbert, 70 Miss. 791; Williams v. Mercer County, 15 Pa. Co.
Ct. 525; Gourley v. Allen, 5 Cow. 644; Everts v. Adams, 12
Johns. 352; Miller v. Somerset, 14 Mass. 396.
In the case of Patrick v. Baldwin, supra, a physician at

tended a poor person, who had a legal settlement in the town,
without any direction or employment by the supervisors. The
physician brought his action to recover for services which
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had been denied by the town. The contention of the phy
sician was that tlic defendant township was under a legal
obligation to relieve the pauper; that unless proper medical
and surgical care were given promptly he would die, and he
contended that the supervisors were cither neglecting their
duty or the pauper was suddenly stricken down and prompt
surgical relief was imperative and that in either case the
town was liable, and he based his right of recovery on the
same principle that gives a right of action to one who fur
nishes necessities to, or pays the burial expenses of, a child
or other dependent relative of the defendant. In the opinion
in this case the court sums up the cases in Wisconsin dealing
with the support of paupers and considers carefully the few
authorities which hold that a contract will be inferred in
certain emergency cases and holds that, where the law im
poses on a municipality the duty of maintaining poor persons
and designates officers thereof to act in its behalf, their mere
neglect will not operate as an implied request to a private
party to supply a needy person's wants, upon which such
party can act and hold the municipality as upon an implied
contract, and that the statute requiring each town in the
state to support poor persons in certain cases, and the super
visors thereof to see that such support is furnished, does not
permit a private party to aid or relieve such a person at the
expense of the town without a contract to that effect.

I am, therefore, of the opinion that neither the town of
Evergreen nor the county of Langladc is liable for the ser
vices of the physicians in the case you submit.
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Appropriations and Expenditures—Indigent, etc.—Mothers'
Pension Law—Counties—In counties where an appropriation
had been made under the 1913 law, the 1915 law took im
mediate effect. Not effective in other counties until after

meeting of county board.
County is reimbursed by the state to the extent of one-

third and by the local subdivisions to the extent of two-
thirds of aid.

November 26, 1915.

State Board of Control.

In your communication of the 1st inst. you submit the
following request for an opinion:

"The legislature of 1915, by ch. 637, repealed sec. 573f
and amended subsec. 51, sec. 172-67, Stats., relative do
dependent children, and created sec. 573A Sec. 573/", Stats.
1913, provided for certain aid to mothers of dependent
children, and authorized the county boards of the different
counties of the state to make appropriations to come within
the provisions of the law. That section did not make it
mandatory upon the part of the county boards to make
such appropriation, but left it optional with them.
"During the two year period from 1913 to 1915, only

fifteen counties made appropriations so as to bring them
within the provisions of the law. Sec. 573/, Stats., enacted
by the legislature of 1915, provides that the county board
of each county shall annually appropriate a sum of money
sufTicient to carry out the provisions of that section. The
new law cannot be put into effect until after the county
boards make their appropriations in November, at the regu
lar annual meeting, which will be held on the 9th of this
month.
"In the counties in which the law has been in operation

by reason of the appropriations being made, the question
has arisen as to when the old law was repealed and the new
law put into effect; that is, as to whether the counties operat
ing under the old law have or had the right to continue to
grant aid before new appropriations are made by the county
boards. The new law provides that the county clerk of
each county shall make a report to the county board at its
annual meeting showing in detail the amount of money
advanced by the county to the residents of each town, vil
lage and city under the provisions of the law; that the county
board at such meeting shall determine theamountto be raised
and paid each such village, town and city to reimburse the
county for the money so advanced; that within ten days
after such determination the county clerk of each county



1020 Opinions of the Attorney-General

shall certify to the clerk of and charge to each such village,
town and city the amount so advanced; that each such town,
city and village shall levy a tax sufTicienl to reimburse the
county for such advances, to be collected as other taxes
and paid into the county treasury.
"We should like to know whether the amounts paid by

the county to the residents of towns, villages and cities,
prior to the making of the appropriations by the county
board at its annual meeting this year, are proper charges
against the towns, villages and cities in the counties from
the time the new iaw went into effect in counties where the
old law has been in operation up to the time that the new
appropriations are made by the counties."

I have heretofore, in an opinion addressed to you under
date of Sept. 16,1915,* considered the effect of the enactment
of ch. 637, Laws of 1915, upon the provisions of sec. 573/,
known as the Mothers' Pension Law, and I there held that
said ch. 637, Laws of 1915, is a revision and consolidation

of said sec. 573/, Stats. 1913, and according to well-settled
rules of statutory construction is in the nature of an amend
ment thereto and amounts to a continuation thereof.

While said ch. 637, Laws of 1915, in terms repeals sec.
573/, at the same time it reenacts all the essential features
of said section. Any changes must be considered as amend
ments to the original law. Viewed in this manner, it ought
not be difTicult to determine the present status of counties
which have been operating within or under the provisions
of sec. 573/. The new law does not in its essentials differ
from the old law. The only really new feature is contained
in subsec. 8, sec. 573/, as enacted by said ch. 637, and as the
third paragraph of your letter contains nearly a verbatim
copy of it I will not again quote it here.
The new law went into effect on the 28th day of August,

the day following the date of its publication.
It was, therefore, the duty of the county clerk of each

county to make a report to the county board at its Novem
ber meeting, showing in detail the amount of money ad
vanced by the county to tlie residents of each town, village
and city under said law. It is the duty of the county board
to determine the amount to be raised and paid by each such
town, village and city to reimburse the county for the money
so advanced. Within ten days thereafter the county clerk

*Page 756 of this volume.
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must certify to the clerk of and charge to each such town,
village and city the amount so advanced. Each such town,
city and village shall levy a tax sufTicient to reimburse the
county for such advances, the same to be collected as other
taxes are collected and paid in to the county treasurer.
Commencing with the 28th day of August, 1915, all

amounts of money advanced by the county to residents of
each town, village and city under and pursuant to the pro
visions of sec. 573/ should appear in the report of the county
clerk to the county board, and the county board should
determine the amount each town, village and city is to raise
by tax levy and pay into the county treasury to reimburse
the county.
Of course, what has been so far said applies only to counties

in which the provisions of sec. 573/ had become operative
by making the appropriation under subsec. 9 of said section.
Until a county board made such an appropriation, the pro
visions of the law could not be carried out; hence, it practi
cally made it optional with each county whether it would
adopt the Mothers' Pension Law. According to your letter
only fifteen counties provided for such an appropriation
prior to August 27, 1915.

Subsec. 7 of the so-called new law provides that "the
county board of each county shall annually appropriate a
sum of money sufficient to carry out the provisions of this
act." In the so-called old law the word "shall" was "may".
With the going into effect of the new sec. 573/ all counties
are now under the law and each county board must make an
appropriation to carry out its provisions. Not, however,
until the appropriation is made by the county board of a
county can it be said that the law has become practically
operative.

There is another question which has occurred to me and
which will sooner or later be met with by your department.
It arises from the method the law, as it now is, provides for
reimbursing the county.

It will be noticed that subsec. 8 of this section provides
that the county board "shall determine the amount to be
raised and paid by each such town, village, and city to reim-
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burse the county for the money so advanced." Subsec. 9
provides:

"On the first day of January of each year the county
treasurer shall certify under oath, in duplicate, to the sec
retary of state and the state board of control the amount
paid out by such county during the preceding year for aid
under this section, and if the board of control shall approve
the same and shall cause its approval to be endorsed by
the president and secretary of said board on the certificate
received by the secretary of state, the secretary of state
shall credit one-third of the amount so certified to be due
such county on the state taxes next due therefrom, and the
state treasurer shall credit such county with said one-third
of such amount in his annual settlement with said county
for taxes due the state," etc.

It is apparent that, if both of these subsections arc to be
given literal effect, the county will actually profit by the
operation of the law to the extent of one-third of the amount
paid out under this law. By subsec. 8, if the county board de
termines that each town, village and city shall reimburse
it to the full amount of all moneys advanced, then, in due
course, said amounts will be paid into the county trcsaury,
and the county will be nothing out.
By subsec. 9 the county will receive from the state one-

third of the amount paid out during any year for aid under
this law. This will, of course, result in a net gain to the
county. Certainly the legislature did not intend a profit to
a county.

It is, therefore, reasonable to infer that the county board,
in determining the amount to be raised by the several towns,
villages and cities of the county, should take into considera
tion the amount it will receive from the state, and then

assess only such amounts as will actually reimburse itself.
In other words, the assessment should be two-thirds of the
whole amount advanced.

This, it seems to me, is the only practical construction to
be given to the provisions of subsec. 8, and this construction
should be uniformly followed.
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Countij Board—Proceedings—Publication—County board
is required to publish its proceedings. This may be done
within sixty days after adjournment of its last adjourned
meeting.

November 26, 1915.
M. E. Dillon,

District Attorney,
Ashland, Wis.

In your letter of Nov. 23d you submit the following ques
tions:

"1. Under sec. 669, subd. (13), and sec. 674a, is the
county board compelled to publish its proceedings?
"2. Where the county board meets in November for

its regular annual meeting and transacts some business,
and adjourns that meeting until February, and transacts
other business, and adjourns again until May, and transacts
some further business, and adjourns again until August,
when it holds a meeting and adjourns sine die, when would
you say the county board proceedings should be published
according to the sections above cited—sixty days after the
August adjournment, or within sixty days after each of the
previous adjournments?"

Under sec. 669, subd. (13), the county board is given the
power to provide for the publication of a certified copy of
its proceedings, said publication to be completed within sixty
days after the adjournment of each session. This section is
not mandatory. It has a permissive significance only.

See. 674a provides:

"The county ])oard of supervisors of every county in the
state of Wisconsin, shall, by ordinance or resolution, pro
vide for one publication of a certified copy of all its proceed
ings had at any meeting, regular or special, in one or more
newspapers published and having a general circulation there
in, said publication to be completed within sixty days after
the adjournment of each session. If there be no such news
paper published in the county, then such publication shall
be made in some newspaper published in an adjoining county
and having a general circulation in the county where such
proceedings are to be had."

This section is mandatory in its terms, and there is no
room for giving the language used any other than a manda
tory significance.
Your first question, therefore, is answered in the affirma

tive.
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You will note in sec. 674a that the meelings of the county
board are of two kinds—regular and special—and the publi
cation shall be made within sixty days after the adjourn
ment of each session.

Under sec. 664 it is expressly provided that "any special
meeting may be adjourned from time to time by a vote of a
majority of all the members of the board." There is no ex
press authority given in the statutes authorizing an adjourn
ment of a regular meeting of the county board. Our supreme
court, however, in Douglas Counfij i>. Somnwr, 120 Wis. 424,
held that a regular meeting of the county board may be
adjourned from time to time. The court in said case quoted
approvingly from Comm. Co. p. Brown, 28 Kan. 83, as fol
lows:

"Whether the meeting is continued without interruption
for many days, or by adjournment from day to day, or from
time to time, many days intervening, it is evident it must
be considered the same meeting, without loss or accumula
tion of power."

I am of the opinion that the publication of thccountyboard
proceedings of the adjourned meetings mentioned in your
second question should be made sixty days after the August
adjournment, that being the adjournment of the session as
contemplated by sec. 674a.

Insurance—Criminal Law—Foreign companies doing busi
ness in this state without a license can not be prosecuted
unless service can be secured on an agent here.

November 27, 1915.

lloN. M. J. Cleary,

Commissioner of Insurance.
In your letter of tlie 24th you say that on March 8, 1915,

the United Druggists Mutual Fire Insurance Company, of
Boston, Massachusetts, issued a policy in the sum of SloOO
on the stock of drugs, etc., owned by Winlerbuni Drug Coin-
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pany, of Fort Atkinson, Wisconsin; that the policy was de
livered to the assured and the premium paid to the company;
that the company has never been licensed to do business in
Wisconsin; that it has no local agent in this state; that the
policy was signed by the president and secretary of the in
surance company, both of whom are residents of the city of
Boston; that you are credibly informed that this company
has delivered many other policies in this state in the same
way; that you take it that the company and the officers con
nected with it who participated in this transaction are liable
under sec. 4575s, Stats. You enclose a letter from the com
pany dated November 12, in which, among other things,
they say:

"You, of course, realize that the residents of Wisconsin
have the constitutional right to buy their insurance where
they think best and as our company is not licensed in Wis
consin, we are not amenable to the laws of your state.
"As we do business with only a limited number of drug

gists, confining our lines to a particular class, there is not
enough business in Wisconsin of this class that would war
rant the expense of admission. We do not wish to do busi
ness with the public nor through agencies, and if you have
any suggestions to make whereby our plan of operation
can be made more agreeable to j^ou, we would be glad to
hear from you."

You say that it is apparent from this letter that this
company proposes to continue to defy the state; that under
the method of doing business pursued by them the state
loses two per cent taxes on the premium receipts of the
company; that the municipalities maintaining fire depart
ments, and in which property insured is located, lose two
per cent fire department tax, and the fire marshal depart
ment loses three-eighths of one per cent tax upon the pre
miums; that further than that the state is deprived of the
legitimate fees that this company should pay to the depart
ment for transacting business in the stale. You enclose
a photographic copy of the policy and ask if this department
will take such action as the statute contemplates.
In an opinion given your predecessor under date of

November 18, 1914, a similar question was considered and
it was there held that, unless some officer or agent of the
company could be served with proper papers in this state,

'15 66



1026 Opinions of the Attorney-General

no proceedings could be effectively taken against the com
pany. I sec no reason at this time for changing my opinion
in that respect.

In an opinion given to you under date of September 9,
•1915,* I called your attention to certain authorities to the
effect that, in an action brought upon such a policy, serv'ice
of the summons and complaint made upon the insurance
commissioner would be binding ui)on the company. Those
authorities, however, are not applicable to an action brought
by the state for a forfeiture because the company is alleged
to be doing business in the state without being properly
licensed. The authorities therein referred to held that
where the company was doing business in the state it was
estopped from claiming that it was not properly licensed
to do such business, and that if properly licensed it must
necessarily have appointed the commissioner of insurance
its agent for the purpose of receiving service of process
within the state.

In an action to enforce a forfeiture for doing business
without a license a different situation would arise. There
the state itself, the plaintiff, is asserting, as the basis of
its action, that the company is not licensed within the state,
and it would be inconsistent for it to serve upon the insur
ance commissioner upon the theory that the company was
licensed and therefore the insurance commissioner was its
attorney for receiving service of process.

It occurs to me that possibly some good might be done
by your taking up with the insured the question of their
liability under sec. 1219/n. If it were generally understood
that persons insuring in unauthorized companies were
themselves liable for tlie tax, it would be much more diffi
cult for tliese unauthorized companies to transact business
in this state. I realize the practical difficulties in attempt
ing to enforce this section, and yet it seems to me that
such an attempt should be made. It would be worth while
even though it should cost as much to enforce it as would
be received from such enforcement.

•Page 7-15 of Uiis voliiiiie.
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Public Health—Hospitals—Law regulating maternity hos
pitals does not apply to general hospitals.

November 27, 1915.

Hon. C. a. Harper,

State Health Officer.
In your inquiry of November 23rd you refer to ch. 243,

Laws of 1915, and state:

"We would be pleased to have an opinion from you con
cerning this law as to whether it is applicable to any and
all hospitals where births may occur, or simply to those
hospitals created as lying-in or maternity hospitals."

In replj^ I would state that it seems apparent from
a reading of ch. 243, Laws of 1915, and the division of the
chapter of the statutes thereby amended, entitled "Mater
nity Hospitals and Homes for Infants," that the legislature
was attempting to regulate a certain class of lying-in places
prevalent throughout the state.

It is also quite apparent that the legislature did not in
tend to have the law include all hospitals where an occa
sional maternity case was accepted, or special cases where
surgical assistance is necessarily performed in a hospital.
The provision reads in part as follows:

"Every person, persons, firm or corporation, who now
conducts a lying-in hospital, hospital ward, maternity
home or other place for the reception, care and treatment
of pregnant women."

The state board of health is then authorized to issue

licenses to such institutions and is also give power to revoke
such license for cause. The purpose of the act seems to
be to give the stale board of health surveillance and con
trol over institutions making a business in whole or in
part of maternity cases. In the penalty clause are the
following Avords:

"Whoever establishes or keeps, or is concerned in estab
lishing or keeping a hospital, hospital ward, maternity hos
pital or other place for the purpose of caring for and tieating
of pregnant women" etc.

If the legislature had intended this aet to cover all hos
pitals where occasional maternity cases are accepted, it
would have been a very simple matter to have so stated.
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I cannot find anything in the purpose of the act or the
wording of it that would warrant a construction including
all hospitals.
It is, therefore, my opinion that the act applies only

to those institutions, private or otherwise, that hold them
selves out as maternity hospitals or places especially de
signed or equipped, in whole or in part, for the reception,
care and treatment of pregnant women.

Education—Industrial Schools—Only children in employ
ment required to attend industrial or continuation schools.

November 27, 1915.
D. E. McDonald,

District Attornei},
Oshkosh, Wis.

In your letter of the 25th you call my attention to ch.
420, Laws of 1915, creating sec. 1728o-2, Stats. Subsec.
1 of that section provides:

"Whenever an industrial, continuation or commercial
school shall be established according to the provisions of
sections 553p-l to 553/;-9, inclusive, of the statutes, in any
town, village or city, any minor in emploiiment between the
ages of sixteen and seventeen, residing in such town, village
or city, shall attend sucii school in the day time not less
than five hours per week for six months in each year or four
hours per week for eight months, as may be determined by
the local board of industrial education. Every employer
shall allow all such minor employes a reduction in hours of
work of not less than the number of hours the minor is by
this section required to attend school. Whenever the work
ing time and the class time coincide, such reduction in
hours of work shall be allowed at the time when the classes
which the minor is by law required to attend are held."

You ask if this means that every child between the ages
of sixteen and seventeen must attend the continuation
school where one is cslablished, or if it means that when any
such child can attend continuation school the employer
must give him an opportunity to attend and continue his
employment.

It seems very clear to me that this section is intended
to cover the case of those minors between the ages of six-
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teen and seventeen who are employed. It has no reference
to minors who arc not employed. As to minors between
those ages who are employed, the statute is mandatory
that the employer allow a reduction in hours at least equal
to the number of hours such minor is required to attend
school, and that such reduction shall be allowed at the time

when the classes are held which the minor is required to
attend, if the time when the classes are held coincides with

the hours of work of such minor.

Bridges and Highways—How state aid for deficit secured,
where account for certain state aid work is overdrawn.

November 27, 1915.
Charles Voigt,

District Ailorncy,
vSheboygan, Wis.

In your letter of the 23rd you say that in the year 1914
a road was constructed under contract, which road was a

part of the state aid highway system and was constructed
under the State Aid Highway Law; that it now appears
that the estimate was lower than the actual cost of build

ing the road; that the village has now petitioned the county
board to appropriate an amount equal to one-third of the
deficit, figuring that the village shall pay one-third of the
deficit, the county one-third and the state the remaining
one-third; that the work has been completed. You ask
how this deficit is to be taken care of, and call my attention
to sec. 1317/7?-7, subscc. 10, Stats., which provides how
a surplus existing in case the construction costs less than
the amount appropriated shall be spent, but makes no
provision for a deficit.
In an opinion given to the highway commission under

date of November 22, 1912, it was held in effect that the
town or, in your case, the village in which such a road is
constructed is liable in the first instance for such deficit;
that, if the other provisions relating to slate and county
aid are complied with, when the village has properly made
the appropriation for such deficit such amount may be
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used as a basis for state and county aid. You will find this
opinion in Vol. I, Opinions, Bancroft-Owen, page 56.
At the last session of the legislature this subsection of

the statutes was amended so as to prohibit the drawing
of orders on the county road and bridge fund for any amount
in excess of the amount available for the particular piece
of construction without written authority from the county
board or the county committee. This was enacted for the
express purpose of guarding against the incurring of deficits
in the construction of highways. As I understand your
inquiry the deficit in this case was incurred prior to the
passage of this amendment. In your case I see no reason
why the rule laid down in the opinion referred to should
not apply.

Public OJficers—Salaries-—Judgment—To entitle judgment
creditors to the unexempt portion of the salaries of officers
and employes, the judgment must be filed within thirty
days after its rendition.

November 29, 1915.

Hon. John S. Donald,
Secreiarij of State.

In your letter of the 26th inst. you submit the following:

*'Ch. 360, Laws of 1915, creates sec. 3716a, Stats., regard
ing the collection of judgments against state employes,
and reads in part as follows:
" 'Whenever any person, firm or corporation shall recover

a judgment * * * the person, firm or corporation re
covering such judgment may, within thirty days after the
entry thereof, file a certified copy of such judgment with
the secretary of state * *
"On October 18th a claim was filed in this department

against a state employe. This judgment was entered the
sixth day of September, 1911, and was not filed within the
thirty-day period, as mentioned in this statute. Am I
authorized, under the above condition, to refuse to deduct
from the salary of the employe?"

In reply will say that the section of the statutes above
referred to provides that the person, firm or corporation
recovering judgment may, within thirty days after the
entry thereof, file a certified copy of such judgment with
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the secretary of state. The word "may" in this connec
tion does not mean that a person availing himself of this
chapter may file within thirty days or at any time later
than thirty clays. The word "may" in that connection must
tbcconslrucd to mean that any person may avail hi'mself of
the rights given in this chapter and may file a judgment in
order to do so, but that, if the judgment is filed, it must be
hied within thirty days. The right given under this chap-
fier is purely a statutory* right and the statute must in all
respects be strictly complied with in order to avail one's
self of the right therein granted.

It is, therefore, my opinion that you are not authorized
under the above conditions to deduct from the salary of
the employe to satisfy the judgment.

Bridges and Highways—Counties—Bonds—Proceeds of
bonds issued by the county under sec. 697-67 can not be
used as a basis for state aid.

November 29, 1915.

Wisconsin Highway Commission.

In your communication of November 20th you inquire
whether, the proceeds of bonds issued under sec. 697-67
may be used to draw state aid under the provisions of sec.
1317/71-12, Stats.

Sec. 1317/77-12 was enacted as a part of ch. 337, Laws of
1911, commonly known as the State Aid for Highways
Law, and amended by ch. 668, Laws of 1913. The material
part of that section provides:

"1. Any county, if its board shall so determine, may
raise money for original improvemenl of any portions of the
system of prospective slate highways l)y issuing nontaxable
semiannual interest payment coupon bonds bearing interest
at a I'ate not exceeding five per cent per annum, running not
more than ten years, and not exceeding with all other county
indebtedness, the constitutional limit, the money to be
expended in the respective towns in proportions determined
by the county board.

<<2 * ♦ #

"3. The proceeds of county bonds shall be available
for state aid to the extent of one-half of the tax levy in the
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county each year to pay the face of such bonds, and the
petition by the county board through the county clerk for
state aid each year shall include such amount, just as in
the case of a direct county tax, and the state highway com
mission shall allot to the county the sum demanded by such
petition, in accordance with subsection 2 or 3 of section
1317/n-8 of the statutes."

Sec. 697-67 was enacted by ch. 388, Laws of 1913, two
years after the enactment of sec. 1317m-12. The material
part of that section provides:

"1. Any county, if the electors thereof shall so determine
by a majority vote at an election called therefor, may raise
money for the original construction and for the improvement
and maintenance of highways in such county, by issuing non-
taxable semiannual interest payment coupon bonds, run
ning not more than twenty years and bearing interest at a
rate not to exceed four and one-half per cent per annum.

"3. Counties issuing bonds according to the provisions
of this section may expend moneys from their regular annual
highway levy for the maintenance of highways adopted
into the county highway system."

The question is whether the proceeds of bonds issued
under sec. 697-67 may be made the basis of state aid under
the provisions of subsec. 3, sec. 1317m-12. It is my opin
ion it cannot. Sec. 13177n-12 is in the nature of a. special
provision for the raising of money for the original improve
ment of highways on the system of prospective state high
ways. It is a part of a comprehensive legislative plan
for the improvement of such highways. The provision
in subsec. 3 thereof, that "the proceeds of county bonds
shall be available for state aid" obviously refers to the
bonds provided for hy that particular section. At the
time that section was enacted, sec. 697-67 had not come
into existence and manifestly was not in the mind of the
legislature. I think sec. 1317/n-12 should be construed
as a special provision for raising money through bond issues
for the improvement of highways on the system of prospec
tive state highways where such highways are improved
pursuant to the state aid scheme. Sec. 697-67 should be
construed as authorizing the raising of money by the issuance
of bonds for the improvement of all other highways, and,
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perhaps, for the improvement of highways on the system
of prospective state highways independently of state aid.

Counties—County Board—Contracts—Where a county
settles with a contractor in full pursuant to the contract,
the county board can not give the contractor anything
additional because he lost money on the contract.

November 29, 1915.

C. J. SUMNER,

District Attorney,

Delavan, Wis.

In your communication of the 23rd inst. you submit
substantially the following statement of facts:
There has recently been completed in Walworth county

a new jail building which was built under contract with
J. H. Findorff, contractor. The contract price was $16,255,
the structural iron and steel to be furnished "by the county.
During the progress of the building work considerable
delay was experienced in obtaining the iron and steel and
there is no question but that Mr. Findorff was greatly hin
dered and hampered tiirough the failure of the county
to provide him with the iron and steel as he wanted the
same for use. Upon the completion of the building Mr.
Findorff presented a bill of S930.57 for extras, the greater
part of which covered expenditures made necessary on
account of the work having been delayed by reason of the
failure of the county to timely furnish the structural iron
and steel, which bill was allowed at .$700. At the time
of the settlement with Mr. Findorff the final certificate
of the architect showed that there was due to him, including
the extra allowance of $700, the sum of $3,32;) "net balance
due in full of all claims and demands," and under dale
of September 1st, 191.5, a county order of this amount was
given to and accepted by Mr. FindorlT in full payment of
his contract. Nothing in the nature of a receipt to this
effect was signed by Mr. Findorff other than his acceptance
of the said county order on his endorsement thereof. At
the November session of your county board Mr. Findorff
appeared and presented an itemized statement showing
a net loss on his contract of $1,088.36, and asked reimburse-



1034 Opinions of the Attorney-General

menl therefor, claiming, in his talk with the board, that
this net loss was largely caused by the delay of the county
in furnishing the said structural steel and iron. Tic made
this request to the board as a favor and in no way as a
claim or demand. The county board finally voted to appro
priate the sum of §500 to partially reimburse and com
pensate Mr. Findorff for his loss as above stated.
You state that the legality of this appropriation has been

questioned by several members of the board and my opinion
is desired as to the right of the county under all the cir
cumstances to make the appropriation.
The action of your county- board in appropriating §500

to Mr. PhndorlT, under the circumstances above stated,
was absolutely void upon very elementary principles of law.
While the county board bas power to compromise a doubtful
claim (Washburn Cn. u. Thompson, 99 Wis. 585), it must
have some semblance of validity and must on some theory-
constitute a valid claim against the county. The county
board cannot use this power to compromise claims as a
subterfuge to make private donations from public funds.
Quaw I). Pnff, 98 Wis. 586; Quaiik v. Baijfkld Co., 114 Wis.
108.

In the latter case it was said:

"In order that a claim against a county may be right
fully said to be doubtful, there must be some reasonable
ground for saying that it is legitimate." (p. 115.)

Public funds cannot be used or diverted to a private
purpose, as taxation is a taking of private properly for
public use and is justified only by the fact that the use
is public. Courts have establish^ a rule generally that
public funds cannot be used and cannot validly be appro
priated except for purposes of a public character. Wiscon
sin Keeki) Insiilule Co. v. Milwaukee Co., 95 Wis. 153;
Wisconsin Ind. School v. Clark Co., 103 Wis. 651; Stale cx rel.
New Richmond v. Davidson, 114 Wis. 563; State ex rel. Garrelt
V. Frochlich, 118 Wis. 129.

In Brodhead v. Milwaukee, 19 Wis. 624, at page 652,
Chief Justice Dixon slated this principle in the following
language;

"The legislature cannot create a public debt, or levy a
tax, or authorize a municipal corporation to^do so, in order
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to raise funds for a mere private purpose. It cannot in the
form of a tax take the money of the citizens and give it to
an individual, the public interest or welfare being in no
way connected with the transaction. The objects for which
money is raised by taxation must be public, and such as
subserve the common interest and well-being of the com
munity required to contribute."

Upon your statement of facts all claims which Mr. Findorff
had against the county were settled on the first day of Sep
tember, last, when he was given a county order for $3,325
as "net balance due in full of all claims and demands." After
that time, conceding that Mr. FindorlT had no claims against
the county, the county board had no more right to appro
priate $500 of the county's funds to him than it would to
any other private citizen having no claim whatever against
the county. The transaction constituted nothing more nor
less than a gift of public moneys to Mr. Findorff.
The facts in this case are quite analogous to those in State

ex ret. Consolidated Stone Companij v. Houser, 125 Wis. 256.
In that case the state contracted with one Thomas R.
Bentley for the erection of the state historical library build
ing. Bentley purchased certain materials for the building
from the relators in that case. He afterwards became in
solvent and the relators were unable to collect from Bentley.
By ch. 337, Laws of 1903, the legislature attempted to ap
propriate money to the relators in payment of the claims
which they had against Bentley for material furnished to
him that went into the state historical library building.
Upon the principle above stated the supreme court held that
the legislature was without power to appropriate public
moneys for such purpose and held the law attempting the
appropriation unconstitutional and void.
You are, therefore, advised that the action of the county

board in appropriating S500 to Mr. FindorlT under the cir
cumstances stated is absolutely void and affords no protec
tion to the county clerk or county treasurer in paying out
the money.
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Public Officers—Bridges and Highways—Counties—Town
chairmen who serve ex offiicio as memliers of the county state
road and bridge committee are to be compensated by the
county as other members of the committee.

November 30, 1915.
Daniel E. McDonald,

District Attorney,
Oshkosh, Wisconsin.

In your letter of the 23d you call my attention to sec. 11,
ch. 533, Laws of 1915, which creates subsec. 8, sec. 1317/77-5,
Stats. Subd. (1) of such subsection provides for the ap
pointment in each county of a committee of not less than
three nor more than five persons to be known as the county
state road and bridge committee. It further provides:

"The members of such committee shall be reimbursed
for their actual and necessary expenses incurred in the
performance of their official duties and shall be paid the same
per diem for time actually and necessarily spent in the per
formance of their duties as is paid to membei's of other
county board committees, not, however, exceeding two hun
dred dollars for both per diem and expenses to any one member
in any one year; provided that a lesser amount may be fixed
as the maximum by any county board."

Subd. (4) of the subsection provides:

"The town chairman of each town in which state aid
road or bridge construction is performed shall be ex offiicio
a mcrnber of the county committee and shall act with such
committee on all matters affecting such construction in his
town, provided the town has voted a portion of the cost
thereof."

You ask if, in my opinion, the county is liable for any
services performed by the town chairman under the provi
sions of this subsection.

In some cases it is held that a statute requiring one officer
to CT offiicio perform the duties of some other oflice or po
sition, or providing that he shall be ex officio an officer under
another title, does not confer a new office upon him, but
merely adds to the duties of his office. State v. Somnier, 33
La. Ann. 237; Redwood City v. Grimnienstein, 68 Cal. 512, 9
Pac. 560; People v. Stewart, 6 III. App. 62; Wood v. Cook, 31
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111. 271; Parker v. County of Richland, 214 111. 165;. City of
Oakland v. Snow, 78 Pac. 1060, 145 Gal. 419.
Thus the supreme court of Illinois held that an act, pro

viding that in counties of less than 125,000 inhabitants the
county treasurer sliould be ex ojficio supervisor of assess
ments, did not thereby confer upon such treasurers an ad
ditional office. Inter alia the court said:

"We think it clear that the act of 1898 did not create a
new office. The provision is that the county treasurer
shall be ex ojficio supervisor of assessments in his county.
The term 'e.T ojficio' implies that the county treasurer shall
be supervisor of assessments from or by virtue of his office
as county treasurer, and as appertaining to such office. His
authority to act as supervisor of assessments, under the
statute, is derived from his official character as county
treasurer; and the duties of supervisor are annexed to his
official position as a consequence thereof, without any other
appointment or authority than that conferred by the office
of county treasurer." Foote v. Lake County, 69 N. E. 47,
48, 206 111. 185, 188.

And in such a case he is not entitled to any additional
compensation.

"There being no new office, the compensation fixed by
the county board included payment for all the duties pre
scribed for the county treasurer as supervisor of assess
ments * * *. Whatever salary or compensation John
M. Foote was entitled to * * * was included in the
compensation so fixed as county treasurer." Foote v. Lake
County, 69 N. E. 47, 49, 206 111. 185, 189.

To the same effect see: City of Oakland v. Snow, 78 Pac.
1060, 145 Cal. 419; Redwood City v. Grimmenslein, 68 Gal.
512; People v. Stewart, 6 111. App. 62; Parker v. County of
Richland, 214 III. 165.

Another line of cases, however, holds that in such case

there are two separate and distinct offices.

"Making a person an ex ojficio officer, by virtue of his
holding another office, does not merge the two into one."
State V. Laughton, 19 Nev. 202, 205, 8 Pac. 344, 345.

To the same effect see: State v. La Grave, 23 Nev. 120;
State V. La Grave, 23 Nev. 373; Washoe Co. v. Eureka Co., 25
Nev. 356; People v. Burkhart, 76 Gal. 606, 18 Pac. 776;
Territory v. Ritter, 1 Wyo. 318; Bouanchaud v. D'Hebert, 21
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La. Ann. 138; In re Conrady 15 Fed. 641; Throop, Public
Ofliccrs, 641.

And where that is held, it is also quite generally held that
the incumbent is entitled to the remuneration provided for
each office.

"Where the statutes, directly or indirectly, recognize the
right of a person to hold separate offices, a strong implica
tion arises that he may have the salary attached to each
without restriction." Collins v. Untied Slales, 15 Ct. Cl.
Rep. 22, 36.

To the same effect see: //i re Conrad, 15Fed. 641; Dyche V.
Davis, (Kan.) 142 Pac. 264; State v. La Grave, 23 Nev. 373.

Probably both lines of cases could be reconciled by a
careful comparison, the true rule being that such a provision
shall be considered as creating a new or additional office, or
as merely adding to the duties of an office already in exist
ence, in accordance with the intent of the legislature in each
particular case. Believing this to be the true rule, I have
endeavored to read out of this statute the legislative intent.
It seems to me that it was the intention to make the town

chairman a member of this county committee, rather than
•to add to his duties as town chairman. Had it been intended

otherwise it would have been easy and simple to provide that
the town chairman of each town should act with this com

mittee on all matters affecting such construction in his town,
thus making it perfectly clear that in so acting he was per
forming duty as an officer of the town. It must be presumed
that, in providing that he should be ex officio a member of
the committee, the legislature used these words advisedly,
and because they seemed best fitted to express the legislative
intent. I think this construction is sustained by Powers v.
City of Oshkosh, 56 Wis. 660, and Anderson v. Milwaukee, 113
Wis. 1.

It is therefore my opinion thai for his services while acting
with such committee the chairman is entitled to the com

pensation provided to be paid by the county.
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Indigent, Insane, etc.—Mothers' Pension Law construed.

November 30, 1915.
Fred D. Merrill,

Assistant District Attorney,
Green Bay, Wisconsin.

I have your letter of Nov. 18th, in which you refer to ch.
637, Laws of 1915, being the so-called Mothers' Pension Act.
You inquire whether under said law a judge of a juvenile
court or of a county court would be justified in granting aid
to a woman under the following statement of facts:

"Mrs. A, widow for more than one year, is the mother
of five children under the age of fourteen years, the oldest
thirteen and the youngest six. The oldest, however, is at
the home for the feeble-minded at Chippewa Falls, leaving
four in her custody. Another member of the family is her
stepfather, aged 82 years, and who has no means of support.
The widow owns a homestead valued at about S1800,
on which there is a SoOO mortgage, there being a small
house in the rear wliich rents for S6 a month. She works
regularly at $1 a day, seven days in the week. She has no
one to leave the children with, and, although they are doing
very well and going to school regularly, she feels that there
should be some attention given the children in their home.'

Ch. 637, Laws of 1915, creates sec. 573/, Slats. While
it has come to be popularly known as "The Mothers' Pension
Law," its purpose rather is to provide for the support, care
and maintenance of a certain class of children with reference

to whom the public owes either a positive duty of support or
witii whose condition it is concerned as a pure matter of
public policy and welfare. It is, in a sense, supplementary of
other statutory provisions providing for the care, protection
and maintenance of dependent and abandoned children, and
its main purpose seems to be to provide for the maintenance
of certain children in their own homes where they may be
subject to tiie beneficent influence of a mother's care and
training.
The salient features of the law may be stated as follows:
It deals with the following classes of children:
(a) Those who are dependent upon the public for support.
(b) Those who are neglected.
(c) Those whose health is endangered.
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Anyone knowing of any such child may report the same
to the judge of a juvenile court or to the county judge of the
county in which such child resides. It is then made the duty
of the county judge to make an investigation of the condi
tions surrounding the child. As a result of such investigation
the judge may, among other things, "grant aid to it or to
its parents or to any person having the care and custody of
such child." Such aid shall only be granted upon the follow
ing conditions:

"There must be one or more children living with or de
pendent upon the mother or grandparents or person hav
ing the care and custody of such children, one or more of
whom shall be under the age of fourteen; the mother or
grandparent or such other person must have been a legal
resident of the county at the time of the notice for such aid;
the mother must be a widow or the wife of a husband who
is incapacitated for gainful work by permanent mental
or physical disability, or of a husband who has been sen
tenced to a penal institution for one year or more, or of a
husband who has continuously deserted her for one year
or more during which time all provisions of the law have
been used to enforce support and none has been obtained
the mother or grandparents or person having the care and
custody of such children must be of good moral character
and the proper person to have the custody and care of the
dependent children; the period of aid must be likely to
continue longer than one year and aid must he reasonably
necessary to save the children from neglect or danger to health."
(Sec. 573/, subsec. 5.)

The aid provided

"shall not exceed fifteen dollars per month for the first
child and ten dollars per month for each additional child
and in no case shall any one family receive more than forty
dollars per month. Such aid shall be the only form of public
assistance granted to the family and no aid shall continue
longer than one year without reinvestigation and action
as when first granted." (Sec. 573/, subsec. 6.)

Applying these provisions of the law to the facts submitted
by you, we find that the mother of the children is a widow.
She has in her custody five children, all under the age of
fourteen years, dependent upon her for support. Presum
ably, she is "of good moral character and the proper person
to have the custody and care of the dependent children."
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WilhouL question, therefore, aid may be granted under this
law so far as such requirements are concerned.

The question then arises whether the children fall within
one of the classes to which the law is intended to apply. I
think it is apparent at once that they are not dependent
upon the public for support; neither is their health endan
gered. At least your statement does not convey any such
suggestion. It is my opinion, therefore, that if aid may be
granted to them under this law it is because they are neg
lected.

When may a child be said to be neglected? In sec. 573-1,
which is in pari maieria with the law under consideration, it
is provided that the term

" 'Neglected child' shall mean any child under the age
of sixteen years, who for any reason is destitute or homeless,
or abandoned or dependent upon the public for support;
or has not proper parental care or guardianship."

These children are neither destitute nor homeless nor

abandoned nor dependent on the public for support.

Do they have proper parental care within the meaning
and contemplation of this law? If this question can be
answered in the negative I think the law contemplates that
aid shall be granted. This law was passed in response to
a rapidly crystallizing public sentiment that the state
should not only take a human interest in the present welfare
of children so situated, but that the interest which the
state has in them as future citizens justifies it, as a plain
business proposition, in doing whatever may be necessary
to promote their development into good and useful men
and women, saving them from future delinquency and
dependency.
By subsec. 11, sec. 573/, Stats. 1913, it was provided:

"The board of control shall make a general survey and
investigation of the question of aid to mothers and depend
ent children in this state and shall report its findings and
recommendations to the next legislature not later than March
1, 1915.".

In obedience to this duty imposed upon it, the board
of control made a very comprehensive report to the legis-

66—A.G.
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lature upon this subject, and, in -view of the fact that 573/"
as enacted by eh. 637, Laws of 1915, conforms very closely
to the recommendations of the board of control, we may
very safely look to this report for some evidence of the
legislative intent upon this question. In opening its report
the board quotes the following resolution adopted at the
conference on The Care of Dependent Children held at
the White House in Washington, D. C., January, 1909:
"Home life is the highest and finest product of civiliza

tion. It is the great moulding force of mind and character.
Children should not be deprived of it except for urgent
and compelling reasons. Children of parents of worthy
character, sufTering from temporary misfortune and chil
dren of reasonably elTicient and deserving molhers who are
without the support of the normal breadwinner, should,
as a rule, be kept with their parents, such aid being given
as may be necessary to maintain suitable homes for the
rearing of the children. Except in unusual circumstances,
the home should not be broken up for reasons of poverty,
but only for considerations of inefficiency or immorality."

Commenting upon this resolution the board says:
"Since this resolution was adopted the piinciple that

home life and care by his own parents are the right of every
child has been accepted as axiomatic by all clear thinking
persons. In most families above the poverty line, provision
for the child is determined by the greater or less earning
capacity of the breadwinner and the^iuestion of the funda
mental right of the child is absorbed and submerged in
parental love and devotion, which gives voluntarily without
thought of duty. In those destitute families where pro
vision for adequate shelter, food, warmth, clothing, and the
physical necessities of life for the child is the first considera
tion, we are inclined to demand that these be supplied
irrespective of those equally important spiritual factors
in his development, by his parents and the individuality
of his own home, in earlier days this demand customarily
resulted in the removal of the child from his destitute home,
and thai separation happens not infrequently today will
be shown later. More often now, however, we leave the
child in his destitute home and allow his mother single-
handed to assume responsibility for his maintenance with
out assuring ourselves that she can provide both the sup
port of the father and the care of the mother."

The following are also pertinent excerpts from the report
of the board:

"The removal of the male breadwinner of a family by
death, desertion, illness, insanity, imprisonment or other
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causes, operates to bring about a condition of poverty or
destitution and thrusts upon the mother the alternative
of supplying material support for her children or permitting
them to be separated from her and cared for in institutions
or private homes.
"If she refuses to allow them to be separated from her

and assumes the burden of their support, she must leave
them during part of the day or night, go out of her home
to earn their livelihood, or take work into her home. This
plan removes her from the very children whose welfare
is her first consideration, and does not insure them the care
of a mother. After a day's work for wages, she comes
back tired to her homo and children, and it cannot reason
ably be expected that she can give them the attention she
otherwise would, if she were not fatigued. Moreover, un
less she leaves the children in the care of a reliable person,
she cannot be sure that they have gone regularly to school,
have had the proper food, have been warmly and cleanly
clothed, and, further, she may be quite properly distressed
over their unguarded and unprotected hours, which may
lead them into ways of misfortune and delinquency, and
which even her best elTorls at support cannot prevent.
"If she works at home, her earnings under the present

organization of industry are insufficient to maintain her
family under satisfactory living conditions. In both cases,
where the mother works regularly, her health and strength
arc appropriated for the support, rather than for the nurture
of her children, and it is a 'wretched delusion' to hold that
she can do both satisfactorily.

"Finally.—it is necessary that assistance be extended a
family with young children plunged into poverty because
of the removal of the breadwinner, in order that the home
may be maintained, that the necessities of life may be pro
vided, and that the mother, the guiding spirit of the family
life, may be saved to her children."

"The determination of the amount of assistance to a
family, therefore, has been judged largely by what the
court could afford or what the mother agreed to accept
rather than by what the family actually needed. Conse
quently, sixty-two per cent of the mothers receiving state
aid work out of their homes to earn the rest of the support
necessary for their family, and the purpose of the law which
is to keep the mother at home with her children, is thus partly
defeated. No attempt was made to estimate the harm due
to the lack of care and under-nourishment of the child, to
the overwork of the mother, and the resulting chain of evils,
but it would not be inconsiderable."

"The mother must be in every way of good moral character
and a proper person to be wisely entrusted with the rear-
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ing of her child. She must remain awaij from her home
to engage in gainful work only such time as allowed by the
court which grants her funds."

The above excerpts from the report of the board of con
trol to the legislature plainly indicate that it is the purpose
of the law to secure to the child the mother's association

and influence which is inconsistent with her absence from

home seven days in the week. It is the purpose of the law
to assure the presence of the mother in the home where she
may be in personal supervision over her children. In my
opinion it is exactly such cases as we have here under con
sideration that the law was intended to relieve. Certainly,
where a mother is absent from home earning a living for
the family seven days out of the week, she cannot exercise
over them that parental influence that is so potent in shap
ing and developing their disposition and character.

It is true that the administration of this law is placed
somewhat exclusively with the county judge or the judge
of the juvenile court. A large discretion is vested in him.
Good judgment should be exercised in each individual case.
The time during which the mother may be safely absent
from home in quest of the family living may depend some
what upon the disposition as well as the ages of her children.
No hard and fast rule can be laid down for all cases. It

does appear very clearly to me, however, that some aid
should be given to a mother who has no more resources
than the one mentioned in your letter and that it is the
policy of the law to provide such aid to every mother so
situated as will enable her to spend some time with her
children at home.

I note your reference to the fact that this widow owns
a homestead valued at about SI800 on which there is a

S500 mortgage, there being a small house in the rear which
she rents for Sb per month. This is a condition which may
properly be taken into consideration, no doubt, in fixing
the amount of aid which should be accorded, but, in my
opinion, it does not in the least degree affect her right to
aid in some amount.
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Public Officers—Salaries—Judgments-— debtor files
judgment against state employe under ch. 360 and employe
thereafter is declared a bankrupt, secretary of state should
pay no one until directed by court of competent jurisdiction.

December 1, 1915.

Hon. John S. Donald,
Secretary of State.

In your letter of November 26th you state:

"On October 8th, there was filed in this_ department,
under the provisions of ch. 360, Laws of 1915, a judgment
against a state employe. I am informed that the employe
was a bankrupt at the time this judgment was filed. Under
the circumstances am I authorized to refuse to deduct from
his salary?"

Ii; reply would say that ch. 360, Laws of 1915, after enuni-
erating conditions precedent on the part of a judgment credi
tor to avail himself of the rights of this section, provides:

"It shall thereupon become the duty of the proper officers
of sLch state, * * * after the expiration of thirty days,
to p.iy to the owner of such judgment such sum as at the
time of filing such certified copy is due, or rnay thereafter
become due from the state, * * * provided that the
salaries and wages of such officers and employes shall be
exempt from the provisions of this section to the sarne extent
as salaries and wages are by law exempt from garnishment,
t  * *"

The federal Bankruptcy Act provides, in substance, that
all conveyances, transfers, assignments or encumbrances of
the property of the bankrupt, made or given within four
months prior to the filing of a petition, are null and void
against the creditors of such debtor, except as to purchasers
in good faith and for a present fair consideration, and all
property so conveyed, transferred or encumbered, if the per
son be adjudged bankrupt and the same is not exempt from
execution under the law of the state in which he is domiciled,
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must remain part of the assets of the bankrupt estate and pass
to his trustee, whose duty it is to recover by legal proceedings
for the benefit of the creditors.

It seems to be well settled law that the trustee's title to

the property of the bankrupt is subject to all subsisting and
valid liens, encumbrances and equities, whether created by
operation of law or by the act of the bankrupt.
You are, therefore, in this rather anomalous situation:

You are directed by state law to pay to the judgment creditor
when in fact you have knowledge that under the federal law
the title to the property in question is in t,he trustee in
bankruptcy. If, under the circumstances, you pay to the
bankrupt, you are violating a mandatory provision of the
state law. If you pay the judgment creditor, you are know
ingly transferring property to him, the title to which is in
the trustee in bankruptcy. On the other hand, you cannot
pay to the trustee, as none has yet been appointed, and,
even if one had been appointed, to pay to him would be a viola
tion of mandatory' provisions of the state law.

It would seem that under all the circumstances the only
safe course for you to pursue for the present would be to
defer the payment of such funds now held by you and covered
by said judgment until the matter is determined in court in
an appropriate action brought by some of the interested
parties.

Appropriations and Expenditures—State Fair—State aid
for state fair not available until February 1st.

December]^2, 1915.
Hon. C. p. Norgord,

Commissioner of Agriculture.
In your letter of the 1st ult. you say that the state board

of agriculture formerly borrowed money to pay premiums
and was reimbursed by the $15,000 appropriated by sec.
172-29, Stats.; that with the change from the board of
agriculture to the department of agriculture it appears that
the present state fair advisory board cannot provide money
to pay these premiums in that manner; that unless some
other way can be provided for furnishing funds for this pur-
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pose between now and February you will have many people
dissatisfied with the long wait and be obliged to spend postage
and clerical time in answering inquiries; that you write to
learn if some way cannot be provided whereby this $15,000
appropriation can be secured before February 1st. You call
my attention to sees. 172-29 and 1463, Stats.

Subsec. 1, sec. 172-29, as amended by ch. 609, Laws of
1915, provides:

"There is annually appropriated, beginning July 1, 1.915,
not to exceed fifteen thousand dollars, payable from any
moneys in the general fund not otherwise appropriated, for
the department of agriculture. This appropriation shall be
subject to the provisions of subsections 1 to 4, inclusive,
of section 1463f'

Subsec. 1, sec. 1463, provides:

"There shall be paid within thirty days after the first of
February, out of the state treasury, within the amount ap
propriated for the purposes of this section, to each organized
agricultural society, association or board in the state, except
the state board of agriculture, which shall have substantially
complied with the following conditions, eighty per cent of
the total amount of premiums thereby paid at its annual
fair for the preceding year upon live stock," etc.

You ask if this does not mean that the payment to the
state board of agriculture is not held back until within
thirty days after the first of February, and, if the limitation
as to time of payment does not therefore apply to the state
board of agriculture, if this money cannot be paid on or after
July 1st.

It appears to me that sec. 1463 is intended to relate purely
to organized agricultural societies other than the state board
of agriculture, and refers to premiums paid by such other
societies at their fairs. It provides that each of such societies,
upon the conditions therein named, shall be entitled to re
ceive from the state eighty per cent of the total amount of
premiums paid by them within the amount appropriated for
the purposes of that section. The amount appropriated for
the purposes of that section is found in sec. 172-72, Stats.
Then comes sec. 172-29 with its appropriation of $15,000 to
the department of agriculture. That is a later section than is
sec. 1463. This section makes the $15,000 payable to the
department of agriculture upon the conditions named in sec.
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1463 as to other societies. One of those conditions is that
the payment shall not be niade until after the first day of
February, and shall be paid within thirty days after that
date. The exception in this last section of the state board of
agriculture simply means that the latter board takes nothing
under sec. 1463. It takes under sec. 172-29, but subject to
these conditions.

It is therefore my opinion that there is no way in which this
$15,000 can be paid prior to the first day of February.

Bridges and Highways—Counties—Public Ojfflcers—The
county state road and bridge committee may be chosen from
the electors of the county.

December 3, 1915.
C. J. SUMNER,

District Attorney,
Delavan, Wisconsin.

In your communication of the 27th ult. you say:

"The election of a county state road and bridge committee,
as provided by subsec. 8, sec. 1317/n-5, Stats., was brought
up at the November meeting of our county board of super
visors, but there appeared to be some doubt concerning the
matter and the election was accordingly put over until the
Januaiy session of the board.
"Will you kindly advise me, at your convenience, as to

whether or not members of this committee must of.necessity
be members of the county board? There appears to be some
little conflict in the lanugage of the section referred to and
I will appreciate hearing from you as indicated."

The provision of the statutes to which you refer provides:

"Each county board, at or before the annual meeting held
next after the passage and publication of this act and at
each succeeding annual meeting thereafter, shall by ballot
elect, or by resolution instructlhe chairman of said board
to appoint, a committee of not less than three or more than
five persons, of which said chairman may be one, who shall
hold their offices for one year and until their successors are
elected and have qualified."

The question you present is whether this committee must
be composed of members of the county board or whether it
may be comprised of any qualified electors of the county.



Opinions of Attorney-General 1049

Whatever uncertainty may appear upon the face of the
statute it is at once removed by considering the legislative
history of the bill. As drafted, substitute amendment No.3S
to Bill No. 556 S, which was enacted substantially as ch. 533,
Laws of 1915, provided that the county board "shall by
ballot elect, or by resolution instruct the chairman of said
board to appoint from its members a committee of not less
than three or more than five members." It appears upon the
face of this bill that the words "from its members" were
stricken out and the word "members," being the last word
above quoted, was stricken out, and the word "persons"
inserted instead. It thus appears that the first proposal was
to select this committee from the-members of the board,
but the words limiting the members of the committee to the
membership of the board were deliberately stricken out be
fore the substitute was reported to the senate. This is con
clusive of the legislative intent that the members of this
committee might be chosen from the electors of the county
generally.

Public Health—Masseurs—License—Only those who prac
tice both massage and hydrotherapy required to be licensed.

December 3, 1915.

A. C. Umbreit,
Attorney for State Board of Medical Examiners,

Milwaukee, Wis.

In your recent communication you refer to sec. ]435cf,
as enacted in ch. 438, Laws of 1915, relating to the regulation
of the practice of massage and hydrotherapy, and you submit
the following question:

"Under the provisions of the statutes just referred to can
the board of examiners issue certificates of registration for
the practice of hydrotherapy only? In other words, was it
the intention of the legislature that only those persons who
practice both massage and hydrotherapy were to be regis
tered, or was it the intention to register those who practice
either massage or hydrotherapy?"

Said sec. 1435rf, in subsec. 1, provides that "every person
who at the time of the passage and publication of this act
was practicing or claiming to practice massage and hydrp-
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therapy" and who applies to the Wisconsin state board of
medical examiners for registration within six months, and
complies with certain requirements in the section named,
may receive a certificate of registration.

Subsec. 2 provides that "all persons hereafter beginning
the practice of massage and of hydrotherapy in any of their
branches in this state," and who apply to the board of medical
examiners and comply with certain requirements of, the
statutes, and "likewise submit to a written examination in

the practice and theory of massage and hydrotherapy,"
may receive certificates of registration.
Subsec. 4 provides; •

"All persons receiving'a certificate of registration * * ♦
shall be permitted to practice massage, hydrotherapy, and
educational gj-mnastics within this state, but shall not be
permitted to treat for a specific disease, except upon the
advice of a licensed medical or osteopathic physician."

The provisions of subsec. 4 would sesm to refute the
idea that a certificate might be granted to a person for prac
ticing hydrotherapy alone, for it is there expressly provided
that the person who receives a certificate shall be permitted
to practice both massage and hydrotherapy. You will note
that in subsecs. 1 and 2 the conjunction "and" is used be
tween the words "massage" and "hydrotherapy." I believe
this word was used advisedly and should be given a literal
interpretation. It is true that the word "or" is sometimes
substituted for the word "and" in the construction of statutes

when it appears fairly clear that such was the intention of
1he lawmakers. This, however, is never resorted to except
for strong reasons. The rule of construction on this point is
stated in 2 Am. A Eng. Ency. of Law {2d ed.), p. 333, as
follows:

"In order to effectuate the intention of the * * »
legislature, the word 'and' is sometimes construed to mean
'or,' and vice versa. This construction, however, is never
resorted to, except for strong reasons. Indeed, to say that
'or' can ever mean 'and,' seems to be an inaccurate expres
sion. It should rather be said that for strong reasons and
in conformity with a clear intention, 'or' has been changed
or removed, and 'and' substituted in its place, or vice versa.^'

I see no apparent reason for substituting the word "or"
for "and" in this statute. I do not think the language used
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will bear a construction to the effect that any person who was
practicing either massage or hydrotherapy at the time of the
passage of the act may be given a certificate to continue such
practice under siibsec. 1 of the section in question. Such
certificale, in my opinion, may only be given to a person who
was practicing both massage and hydrotherapy. Otherwise
a person who was simply engaged in the practice of massage
at the time of the enactment of this statute might continue to
practice not only massage, but hydrotherapy, after receiving
a certificate of registration, although he may be absolutely
ignorant of the practice of hydrotherapy.

This would lead to the inconsistent and absurd result

that a person could practice hydrotherapy under the certifi
cate issued under subsec. 1 without any previous experi
ence in that line or knowledge of the subject, while those
who apply for a certificate under subsec. 2 are required to
submit to a written examination in both the practice and
theory of massage and hydrotherapy.
The correct interpretation seems to be that no person should

be given a certificate without an examination under sub
sec. 1, who was not practicing, at the time of the enactment of
this statute, both massage and hydrotherapy. The effect of
the certificate issued under subsec. 4 is to grant the right to
practice both of these arts, and the certificate should only be
issued to such persons as are proficient in both massage and
hydrotherapy.
Perhaps the real intent of the statute is not expressed

as clearly as might be desired, but I find no difficulty in con
struing the same to the effect that it does not apply to those
who were practicing either massage or hydrotherapy. It
applies only to persons who are practicing both massage and
hydrotherapy. I have been unable to spell out any other legis
lative intent from the language used.
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Water Powers—Navigable Streams—Dams—A dam built
on a nonmeandered stream under authority of Milldam Act
may be rebuilt or repaired without further authority.
While not necessaiy, it is advisable to secure approval of

plans by railroad commission.

December 4, 1915.

Railroad Commission of Wisconsin.

This is in reply to your request for my interpretation of
certain parts of the new Water Powers Act, ch. 380, Laws of
1915.

You state that many dams were erected under the Milldam
Act in supposedly nonnavigable streams. And you wish to
know, first, whether such dams can be rebuilt or repaired
without a permit from you: and, second, whether under
any circumstances you should pass upon plans for new work
to be done upon dams of that class and for which no applica
tion has been made to obtain a permit.
The answer to your first question depends chiefly, if not

entirely, on the meaning of the words "constructed in or
across navigable waters without legislative permission" as
used in sec. 1596-8. That section provides:

"Any person, firm, corporation or municipality desiring
a permit to operate and maintain a dam constructed in or
across navigable waters without legislative permission prior
to the passage and publication of this act, shall file with the
commission a written application therefor setting forth:"
(1) The name of the stream and a description of the dam

site;
(2) A description of the dam, the year when completed

and the maximum head of water maintainable;
(3) The purpose of the dam, past, present and future;
(4) The power developed thereby;
(5) The nearest city or village above and below the dam;

and

(6) Such additional information as may be required.

The next section prescribes the procedure following such
application, and ends by saying:

"If it shall appear that the operation and maintenance of
such dam does not materially obstruct existing navigation
or violate other public rights and will not endanger life, health
or property, the commission shall so find and a permit is
hereby granted to the applicant."
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IL is evident that these two sections deal only with dams
which were erected and which exist without authority of law
and in, at least technical, violation of public rights. A legal
right to build a dam necessarily implies that it is built with
"legislative permission." The owner of a water power who
proceeded legally and without negligence under the- Milldam
Act to develop such power had "legislative permission" of
just as high and sacred a character as had the grantee of a
dam franchise conferred by special act of the legislature.
You have already observed that this section contemplates

or deals with, and only with, dams, the erection and main
tenance of which violate public rights. The holder of a
special franchise who keeps within its privilege, as well as
he who proceeds lawfully under the Milldam Act, has not
violated the public right of navigation or "any other public
rights." That act is one form of "legislative permission."
It is safe, therefore, to conclude that this section of the
new Water Powers Act is leveled at dams which were erected

in navigable water withoul lawful right. To repeat, no dis
tinction is to be made in this connection between dams

erected pursuant to a general law and those which are author
ized by special legislative grant. Newcomb v. Smith, 2 Pin,
131; Stoughion v. State, 5 Wis. 291.
The only distinction which our court has thus far pointed

out between a general power to erect dams and a special
act to build a certain dam—and that distinction is not ger
mane here—is that:

"In the former grant of power, the legislature may well
be understood to have withheld the power to erect a nuisance,
because the height of the dam," etc., "were to be determined
by the person who erected it; while in the latter, all those
matters arc determined by the legislature itself." 5 Wis. 297.

And even from this distinction there was a vigorous and
sound dissent by Justice Smith.

In this connection it should be further noted that most,

if not all, of the dams erected in unnavigable streams, pur
suant to special legislative grant, are now controlled by the
general law relating to mills and milldams. The general
Milldam Law was repealed in 1853 and was not reenacted
until 1857. In the interim many special milldam acts were
passed and dams erected under such special authority. The
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court said in AUaby v. Mamion Electric Service Co., 135 Wis.
345, 353:

"We think it clear that in the reenactment of the general
milldam law in 1857 the legislature intended to codify and
revise the law which must regulate the multitude of dams
which had been erected under special acts in the interim
above referred to, except, of course, where special and pecu
liar provisions of the individual acts are such as to exclude
that inference. It has been uniformly so applied."

We are, therefore, brought to the consideration of this
question: What are the limits of the Milldam Act; to what
structures does it, or did it, extend?
This act was originally passed in 1840 and the first section

of that act is now sec. 3374, Stats., and has been continu
ously in force in W^isconsin from that date to the present,
except from 1853 to 1857, and was unamended up to 1911.
That section is as follows:

"Any person may erect and maintain a water mill and a
dam to raise water for working it upon and across any stream
that is not navigable, ♦ * * upon the terms and con
ditions and subject to the regulations hereinafter expressed."

As before stated, the Milldam Act, which was repealed in
1853 was restored by ch. 62, Laws of 1857. What consti
tutes a navigable stream is often a vexed question of both
fact and law, and has often been considered by our supreme
court. All streams capable of floating the products of the
country, such as logs, lumber, and rafts, were held to be
public highways and navigable in Whisler v. Wilkinson, 22
Wis. 572; Sellers v. Union Lumbering Co., Wis. 525; Olson
V. Merrill, 42 Wis. 203; and Weatherbi} v. Meikkjohn, 56 Wis.
73; and waters which are capable of floating skiffs or canoes at
various seasons of the year were held to be public highways
and navigable with refeience to the right of hunting and
fishing in Ne-pce-nauk Club v. Wilson, 96 Wis. 290, and
Willow River Club v. Wade, 100 Wis. 86.

None of these decisions, however, has reference to the
Milldam Act. The distinction between streams which are

merely public highways, which are "navigable for some pur
poses," and those which are in fact navigable as that term
is ordinarily used, is clearly pointed out, and the significance
of the phrase "stream that is not navigable," as used in sec.
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3374, is emphasized, and the decisions bearing Ihereon re
viewed by Justice Dodge, in Allaby v. Mauston Electric
Service Co., 135 Wis. 345. This is the leading case on the
point and is therefore quoted from at length:

"The exact significance of the word 'navigable' in this
milldam statute (ch. 146, Stats. 1898) has never been the
subject of any attempt at very accurate definition further
than was decided in Wood v. JIuslis, 17 Wis. 416, that it
included both streams expressly declared navigable by
statute and those which were navigable in fact. But this
utterance still leaves for consideration what 'navigable in
fact' means in that connection. The subject is confused
rather than clarified in the brief of respondents by the cita
tion of very numerous cases in this court where were con
sidered the rights of members of the communitj' to fish or
float logs or propel skiffs upon bodies of water where that
was possible as against the riparian proprietors. As is well
known, this court, in deference of what was believed public
welfare, has gone to great extremes in protecting such rights
in the public, and in the more recent cases has spoken of
bodies of water upon which a log might be floated or a skiff
propelled as navigable. This, however, was obviously a
use of that term merely for purposes of brevity and not
definition. It is noticeable that in the first two cases where
the extreme doctrine of public rights in trifling bodies of
water was discussed, the character of the stream was de
scribed not by navigability, but by the expression 'public
highway' or 'public waterway' (Whisler v. Wilkinson, 22
Wis. 572, and Sellers v. Union L. Co., 39 Wis. 525); and the
use as an equivalent for that expression of the term 'navig
able,' as in Olson v. Merrill, 42 Wis. 203, was apparently
inconsiderate, as has been the perpetuation of the latter
word in late cases. Obviously in that class of cases the only
subject of debate and consideration was the existence of
public highway rights, and it would have been promotive of
accuracy in ideas had the inquiry always been whether a
stream or lake were a public highway, without passing to the
designation of navigability whenever that condition existed,
inasmuch as navigability was made a test of other and
dilTerent rights in numerous statutes both of this state and
of the United States. In view of the extent to which this
court has gone in declaring streams navigable in the sense
that they are public highways, it is obvious that the word
was used in this statute in a very dilTerent signification.
Its object was to enable the utilization of water power upon
many of the important streams of the state. The ardent dis
cussion, first of the constitutionality of the milldam act,
and later of its policy, resulting in its repeal for a time, is
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significant of this fact. But under the decisions as to the
extent of public highway rights it may be safely said that
almost every stream in this state which is capable of furnish
ing practical water power is subject to such highway rights
in the public and, therefore, would be excluded from the
application of the milldam law if that were made the test
of navigability under it. A stream so petty that a saw log
or a skilT cannot be floated upon its waters in the manner
described in Olson v. Merrill, supra, would certainly yield
no water power of any practical value to appliances such as
were common in 1840. It should be noted, too, that the
extension of the conception of navigability which has re
sulted from the later cases had hardly dawned on the minds
of legislators or courts either at the time of the passage of
the statute or at the time of the decision in Wood v. Hustis,
17 Wis. 416. In general practice of the people the statute
lias been applied without question to streams wherein logs
or even boats of considerable size could float. Cluie v.
Briggs, 22 Wis. 607; Mead v. Hcin, 28 Wis. 533; Sabine v.
Johnson, 35 Wis. 185. From these considerations we are
constrained to the conclusion that the testimony which
tended merely to show that this stream was so capable of
floating logs that the public might be entitled to right of
highway therein for that purpose was wholly insufficient to
cslablish that it was navigable within the meaning of ch.
146." (pp. 349-351.)

This case was decided in 1908. In 1911, the legislature,
by ch. 533, amended the first section of the Milldam Act
(sec. 3374) by inserting after the word "navigable" the
words "in fact for any purpose whatsoever." And this
legislature interpolated similar words in sec. 1596, sec. 1
(Ch. 652, Laws of 1911.) These two amendments are highly
significant. When taken in connection with the Mauston
decision, it cannot be doubted that the amendment made a
great change in the meaning of the word "navigable" as
it related to the erection of dams. That change was so radical
that the supreme court sustained the constitutionality of
sec. 1596, as so amended, solely upon the ground that it was
prospective, in its effect.

"Sec. 1596 as amended extends somewhat the former
statutory description of what streams are navigable, for
bids obstructions therein, declares dams, bridges, or other
obstructions maintained in violation of this section to be
public nuisances, provides for their abatement, and imposes
penalties. It is general in its terms and within well recog
nized legislative power, and has little or no connection with
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what follows. We hold this section to be prospective so
far as it refers to streams not theretofore within the purview
of the section it purports to amend, and to alTect only dams
in such streams placed there after the amended statute went
into elTect." Water Power Cases, 148 Wis. 124, 136-137.

A distinction, therefore, must be made between dams
erected prior to July 5, 1911, the date that the amendment to
sec. 3374 took effect, and those which may have been erected
since that date. It is highly probable that it would be safe
to assume that all dams erected prior to that date in non-
meandered streams were erected lawfully, that is, with legis
lative assent. The fact that a stream was not meandered is a
prima facie proof that it is not navigable. Clule v. Briggs,
22 Wis. 607. This presumption should be indulged unless and
until it is attacked and overthrown in the procedure pro
vided by subsecs. 2 and 3, sec. 1596.
There are many artificial lakes which are navigable. If

the erection and maintenance of the dam created the navi
gability, then the structure is not one erected without legis
lative assent and in violation of the Milldam Act. It was
held in Clute v. Briggs, supra, that the dam erected at the
veiy outlet of a navigable lake, if such outlet is itself un-
navigable, is within the law. For a stronger reason a dam,
erected in an unnavigable stream, and which does not affect
an existing lake but which creates one that is navigable,
should be held to be within the law. The dams which im
pound waters of sufficient depth and extent to make the same
navigable are not, and were not, erected or maintained across
a navigable stream. The very existence of navigability, in
fact, depends upon the continued existence of the dam.
An artificial condition is thereby created which if continued
for sufficient time is looked upon as the natural condition.
Such a dam is not only a lawful structure, but it cannot law
fully be removed. Its owner is under obligation to maintain
it, at least so long as he uses the water power thereby de
veloped. Smiih u. Youmans, 96 Wis. 103; Pcwauhe v.
Savoy, 103 Wis. 271.

I sec no' escape from the conclusion that dams which
were lawfully erected prior to July 5, 1911, may be repaired
and rebuilt without any application under sec. 1596-8 for
a permit. Such dams are beyond your jurisdiction in those
respects.

67-A.G.
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As to your second question, it is my opinion that, while
it is not obligatory, it is highly proper and desirable that
plans for repairing and rebuilding dams, heretofore lawfully
erected, should be submitted to and approved or rejected by
you. The reasons for this view follow;

1. "The commission is vested with authority and power
to investigate and determine all reasonable methods of con
struction, operation, maintenance, and equipment for any
dam so as to conserve and protect all public rights in navig
able waters and so as to protect life, health and proDertv/'
(Sec. 1596-2, subsec. 2.)

2. "The commission may order and require any dam
heretofore or hereafter constructed to be equipped and operated

"(1) With * * * chutes for the passage of * * *
limber products.
"(2) With 'sufficient devices' to accommodate naviga

tion.
"(3) With * * * fishways.
"(4) With spillways 'sufficient for freshets, and
"(5) With booms, piers or other protection works * *

(Sec. 1596-2, subsec. 4.)

3. "The owner of any dam heretofore constructed shall
maintain and operate all dams, piers, booms, weirs, tunnels,
races, flumes, sluices, pits, fishways, locks, boathoists,
marine railways and all other equipment required by the
commission for the protection of public rights in such
waters, and for the preservation of life, health and property,
in good repair and condition." etc. (Sec. 1596-17, subsec. 1.)

4. "Except when emergency shall require the same for
the protection of life, health or property, no substantial
alteration or addition shall be made to any dam heretofore
or hereafter constructed without obtaining an order therefor
from the commission, which order may be issued only after
an investigation and upon a finding that the proposed altera
tions or additions will not impair the sufiiciency of such dam
or arn,^ existing public rights in such waters." (Sec. 1596-17,
subsec. 2.)

What may constitute a substantial alteration or addi
tion is always a question of fact, and may frequently be
difficult of determination; but, be it easy or hard to deter
mine, it can best be decided in advance of the work of alter
ation or addition.
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5. "The commission may * * * examine any dam or
reservoir, and if it shall find that any dam is not suffi
ciently strong, or is unsafe, and dangerous to life or prop
erty, it shall determine what alterations, additions or
repairs are necessary to be made and shall order the owner
*  * * to cause such alterations or repairs to be
made * * * and the commission may cause to be
drawn off * * * the water in said reservoir ♦ ♦ *
when it shall determine that such action is necessary."
(Sec. 1596-18.)

It is altogether probable that the practice of submitting
plans and having them conform to the judgment of the
commission, in every instance where the contemplated work
is of sufficient importance to call for any plans, would antic
ipate and obviate many troubles and disputes which would
otherwise arise, and would enable the commission to make
timely suggestions for changing or putting in locks and ways,
for strengthening the dam and removing other defects,
thereby saving the double expense which would be entailed
by making such improvements or additions at a later date
and after damage may have been done.

In this same connection attention is also called to sec.

1596-2, subsec. 1, which empowers the commission to regu
late and control the flow and level of all navigable waters,
and designates the minimum as well as the maximum level
that may be maintained "by any dam heretofore or hereafter
constructed and maintained in navigable waters."

All of the objects of the several statutoiy provisions from
which I have quoted would be accomplished, at least in some
degree and in a most satisfactory manner and without fric
tion or expense. Such a practice would open a wide field for
the trained engineers of the department, in which they
could render services of great value.
There is this further consideration. While sees. 1596-8

and 1596-9 do not apply to the maintenance of dams built
under the Milldam Act, they are made applicable by sec.
1596-12, "if the owner * * * wishes to raise or enlarge the
same." In that case he must obtain a permit. The plans to
rebuild such a dam might reveal, to an experienced engineer,
the fact that the water power thereby created could be vastly
increased at comparatively low cost, and in that event it
might be deemed well to suggest to the owner that he apply
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under the last named section for a permit to raise his dam.
If puny rivulets are to be dammed hereafter, you have a
certain supervisory authority in the matter which would best
be exercised at the veiy threshold in eveiy case.

Public Officers—District Attorney—School Districts—Dis
trict attorney not required to defend actions challenging
validity of action of county board of education in consoli
dating school districts.

December 6, 1915.
M. E. Davis,

District Attorney, /
Green Bay, Wisconsin.

In your communication of the 4th inst. you state that a
certiorari action has been commenced by taxpayers of school
districts Nos. 1 and 4 of the town of Suamico, Brown county,
to set aside the order of the county board of education, as
afTirmed by the state superintendent of public instruction
on appeal, consolidating those two school districts. You in
quire whether it is the duty of the district attorney to appear
for and in behalf of the county board of education and the
state superintendent of public instruction in this case.
Under sec. 752, subsec. 1, it is made the duty of the district

attorney to prosecute or defend all actions, applications or
motions, civil or criminal, in the circuit court of his county
in which the state or county is interested or a party. I do
not see that the county or state has any interest in the con
solidation of the two school districts, and for that reason I

believe that it is not the duty of the district attorney to
appear in I he certiorari action in question. I find no other
provision of the statute which makes it his duty to appear
in such action, and I am constrained to answer your question
in the negative.
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Criminal Law—Shipping Chickens—Shippers of blooded
poultry should not be prosecuted even though the coops or
crates used in shipment do not comply with sec. 4446e if
they provide the fowls with equal safety and comfort.

December 8, 1915.

T. P. Abel,
District Attorney,

Sparta, Wisconsin.
In your communication of December 2d you refer to sec.

4446e, and you ask to be advised whether chicken fanciers
and breeders, when shipping chickens within and without the
state, are required to comply with said statute when ship
ments are made for utility, breeding and exhibition purposes.
It appears from the letter which you enclose that the poultry
men used altogether a different kind of coop in shipping their
blooded stock, which is never less than 24 inches high and
up to 30 inches high, and as a rule has doors and wirings on
one side with two closed ends, closed back, and closed top,
either with canvas or boards; that they also have wooden
bottoms; also that it would not do to ship these blooded
birds in a coop and leave it without other covering while in
transit in the cold; that the fronts of the boxes in which
they are generally shipped are always covered with canvas
while in transit in the winter time.

Subsec. 1, sec. 4446e, provides:

"It shall be unlawful for any person, his agent or servant,
to ship, or for any common carrier or the agent or servant
of such common carrier to allow, aid or abet in the shipment
of chickens confined in coops unless such coops are at least
thirteen inches in height and are covered at the top by wires
or screening containing meshes not to exceed one inch in
size."

In subsec. 2 it is prohibited to crowd and congest thp
chickens in the coop so as to impair or injure the well-beina
of the same.

It is well known that prior to the enactment of this
statute chickens were generally shipped to butcher shops in
crates about eight to ten inches in height, covered with wire
tops of big mesh, where the chickens could get their heads
through and get crushed while the crates were being handled
while in transportation. This statute was enacted to make it
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impossible to use such crates where the chickens could have
their heads crushed, and for that reason it is provided that
the crates, which are also called coops, should be no less
than thirteen inches in height and covered at the top by wire
or screening containing meshes not to exceed one inch in
size. The legislature evidently had in mind, in the enactment
of this statute, nothing more than the crates that are ordi
narily used for shipping chickens to the market for slaughter.
The coops used for shipping blooded poultry certainly did
not call for this legislation. The coops described in the
letter enclosed by you comply with all the provisions of the
statute with the exception that screens are not on top of the
coop but are on the side. The chickens certainly have as
much ventilation and light when the screens are on the side
as is nccessaiy^ for their comfort, safety and health. This is
especially true if the meshes in the screens are small enough
so that they cannot put their heads through them.

I believe that persons who are shipping blooded poultry
in coops that are higher than thirteen inches and have suf
ficient screen on the sides so that the chickens are properly
protected and given light and air, and when they are not
crowded or congested in the same, are substantially comply
ing with the statute in question, and no prosecution should
be commenced against such parties simply for the reason
that the screens are not on top of the box. I have serious
doubts whether the legislature would have the right to make
an unnecessary regulation, such as requiring the screen on
top, when it is not necessaiy for the protection of the shipped
poultry. At any rate, knowing the purpose for which the law
was enacted, I do not feel that I should make the ruling that
a prosecution should be instituted in such cases. The ques
tion, of course, is not free from doubt, but in my ruling I
feel that I should give the benefit of the doubt to those
whom I know the legislature did not have in mind when they
enacted the law.
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Constitutional Law—Counties—Ch. 270, Laws of 1878,

providing for an abstract service by the register of deeds of
Outagamie county does not relate to a system of county gov
ernment and is constitutional.

December 8, 1915.

Mark Catlin,

District Attorney,
Appleton, "Wisconsin.

Your letter of November 24th, transmitting a copy of an
opinion rendered by you to the county board, relative to
ch. 270, Laws of 1878, has been received, and in compliance
with your request I have examined that opinion and now
submit my views upon the legal questions you have dis
cussed.

The chief proposition which you lay down is that said
chapter is in violation of sec. 23, art. IV, Const. The chapter
is entitled:

"An act to constitute a certain abstract of title to the real
estate of the county of Outagamie, a part of the olTicial
records of the ofTice of the register of deeds of said county,
and to provide for keeping up and continuing said abstract,
and to provide for fees of register."

"It is only when the unconstitutional purpose is clear
beyond a reasonable doubt that a court can be justified in
declaring void an act of the legislature. AtCy Gen. v. Eau
Claire, 37 Wis. 400, 438; Johnson v. Milwaukee, 88 Wis.
383, 389, 60 N. W. 270; Verges v. Milwaukee Co., 116 Wis.
191, 198, 93 N. W. 44." Nash v. Fries, 129 Wis. 120, 124.

For still stronger reasons should your department and
mine refrain from declaring an act of the legislature un
constitutional, especially where such a ruling will have the
cITect of preventing the question of constitutionality being
submitted to the courts. On grounds which you will readily
appreciate this department has been extremely reluctant to
pronounce an act of the legislature unconstitutional.
A review of the decisions of our supreme court at least

leaves a serious doubt as to the correctness of the conclusion

that the act in question is unconstitutional.

"The first test of the constitutionality * » » [of ch.
270] must be found in the inquiry whether or not it dis-
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places or conflicts with general governmental powers given to
county boards generally. It we find that it does not, that
ends the inquiry and resolves the question in favor of the
constitutionality of the law." State ex ret. Busacker v. Groth,
132 Wis. 283, 301.

Thus far no general statute on the subject has been dis
covered which was in existence when ch. 270 was enacted.

Many special acts relating to particular counties have been
sustained in the face of the charge that they violated the
rule of uniformity of town and county government pre
scribed by sec. 23, art. IV, Const. In Single v. Marathon
Co., 38 Wis. 363, a special act authorizing that county
to exchange county lands and tax certificates for shares of
stock in a railroad corporation was sustained, notwithstand
ing the fact that the act related to only one county. The
court said that the purchase of railroad stock by towns or
counties does not pertain to "the system of town and county
government, and hence that special acts of the legislature
conferring the power to do so ore not wilhin the constitutional
provisions under consideration." (P. 372.)

In State ex ret. Graef v. Forest Co., 74 Wis. 610, it was
held that the organization, vacation or change of boundaries
of a town by special act docs not relate to the system of
town and county government and was not in violation of the
constitution.

In Bryant v. Rol)bins, 70 Wis. 258, it was held that the cre
ation of a commission for the drainage of swamps and marshes
in Dane county was constitutional. The court said, speaking
of the power to construct drains and ditches:

"It is rather a special authority conferred for a special
purpose, calculated to promote the public health and wel
fare. The powers and duties of county and town officers are
those which they ordinarily and usualh' exercise as a part
of the regular and permanent administration of the town and
county governments. It is a significant fact in this discussion
that no drainage law was enacted for several years after the
adoption of the constitution, nor was any such power as is
now conferred given to town and county officers to execute
such work. There is therefore strong reason for saying that
the power to construct drains is in no proper sense a part of
the usual powers belonging to town and county governments,
but is a special authority given for a particular purpose and
which may be conferred upon any persons or body upon
which the legislature may see fit to confer it." (p. 262.)
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This language applies to the maintenance of an abstract
of title and to furnishing abstracts of private property to
the people of the county. The special act for the division of a
county and the adjustment of rights and liabilities between
the new and the old was sustained in Forest Co. v. Langlade
Co., 76 Wis. 605. The special act regulating the sale of in
toxicating liquors was held constitutional in Rock Co. v.
Edgerion, 90 Wis. 288.

Acts which create powers new and unusual and which
have formed no part of the ordinary and general powers of
towns and counties may be passed by the legislature, not
withstanding the constitutional provision for upiformity of
local government. State ex ret. Marinette, T. Sc W. R. Co. v.
Tomahawk, 96 Wis. 73, 84-85. A special act making a
different salary for the circuit court judges of Milwaukee
county, and providing that the county should pay a portion
of said salary, was held not to violate the rule of uniformity
of county government in Milwaukee Co. v. Ilalsey, 149 Wis.
82, 90. A law providing for a special fund with which to
build a courthouse was sustained in Milwaukee County
Board v. Pabst, 45 AVis. 311. The court said;

"A law prescribing the manner of raising such funds
*  * * is not obnoxious to the charge of being in viola
tion of the rule of uniformity of county government because
it is applicable to but one county." (p. 314.)

It may well be that, when ch. 270 was passed, Outagamie
county was the only one that owned an abstract of title.
Authority to purchase such abstract was given to counties
by ch. 352, laws of 1864, and the time for making such pur
chase was extended to June 1, 1867, by ch. 39, Laws of 1867.
Presumably this abstract was acquired pursuant to the
authority so given. At any rate, the abstract was the prop
erty of the county prior to the adoption of ch. 270 and was
made a part of the records of the office of register of deeds.
It is to be noted, also, that ch. 270 stood unquestioned for
more than thirty-five years. This fact, together with the
decisions before cited, at least raises a serious doubt as to
the unconstitulionality of the act and inclines me rather to
the opinion that it is valid.
You further give it as your opinion thai ch. 270 has been

repealed by implication. That form of repeal is not favored
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in law, and I think you are in error on this point. The table
of special, private and local laws in force, compiled by the
revisor of statutes, and printed in "Wisconsin Annotations,"
gives ch. 270 as still in force. Furthermore, this is a special
act.

"Repeals by implication are not favored; and a general
clause repealing all conflicting acts or parts of acts does not
repeal other acts relating to the same general subject unless
there is an actual conflict." Syllabus, Milwaukee Co. v.
Halsey, 149 Wis. 82.

And lastly sec. 4987:

"None of the general provisions of these revised statutes
shall be construed so as to alTcct or repeal the provisions of
any special acts relating to particular counties, towns,
cities or villages or the officers or offices thereof unless such
special acts are enumerated in the acts hereby repealed."

The objection that ch. 270 is obnoxious to sec. 32, art.
IV, Const., is not tenable. That section directs the legisla
ture to enact general laws for the transaction of such busi
ness as the legislature is forbidden by sec. 31, art. IV, to
provide for by special or private laws. The ownership and
operation of an abstract and of abstract business is not one
of the matters affected by said sec. 31. This section does not
forbid the legislature to pass a special act authorizing a coun
ty to go into the abstract business.

It may not be necessaiy to pass upon the constitutionality
of ch. 270. The question presented does not involve the power
of the county to purchase an abstract, but involves the right
of the register of deeds to use this abstract for revenue and
appropriate the same for his own use. The ov.Tiership of the
abstract being unquestioned, may not the county assert its
right to recover from the register of deeds for the use of said
abstract? If he acted under ch. 270 in using the abstract,
and did so to his profit, he ought to be estopped now from
claiming that the law is void. He took possession of the
abstract by virtue of his office, and as register of deeds exer
cised control over it and made money from the use of it.
Can he dispute the county's right to maintain this abstract
and conduct an abstract business? Furthermore, if we leave

ch. 270 out of consideration entirely, the fact remains that
the register of deeds has used the county property to his
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financial gain. By what rule of law or equity can he escape
from paying to the, county at least the reasonable value of
that use? He made money by the use of the county's prop
erty. How is his liability to be distinguished from that of the
state treasurers who received interest upon deposits which
they made of state funds in various banks? This interest
was held to belong to the owner of the funds. State v. Mc-
Fetridge, 84 Wis. 473.

It seems to me that the county authorities should hold
to the position that has' heretofore been maintained, and
insist that the register of deeds shall comply with ch. 270,
at least until the courts have declared it unconstitutional.

Its constitutionality could be readily tested by demurrer to
the complaint in an action brought by the county to recover
the sum of SI582.60 which the expert accountants reported
due to the county from a former register of deeds.

This answers your main inquiiy, but I notice brielly some
minor matters contained in your opinion. You seem to have
confused a "tract index" with "abstract of title." They are
quite distinct. It is true that a complete abstract of title
would necessarily contain a tract index, but the reverse is
not true. A tract index is something different and verj*^ far
short of an abstract of title. The latter is what its name im

ports. It contains a history of the title to real property in
abridged form, and shows the name of the owner, the kind of
title by which he holds, and the incumbrances and liens
alTecting the title. The tract index simply refers to volume
and page where documents may be found which relate to the
title. This index discloses nothing further, and from it alone
no knowledge of the title can be derived.
You have also confused the provision of sec. 764, which

directs the payment to the register of deeds of three cents for
each entr>- made in the tract index, with the provision inch.
270, which gives the register of deeds five cents for each in
strument abstracted. The two acts are quite distinct, and
payment for the former is to be made by the person who
caused the instrument to be recorded, and the latter charged
against the county. Reference to sec. 762/77 will make plain
the distinction which the legislature has made between an
index and a "chain of title systems." Under that general
statute a county must adopt both before it can create "an
abstract department."



1068 Opinions of Attorney-General

You state that your county has adopted the tract index,
but has made no provision for paying the register of deeds
for copying the abstract to date. From what has already
been said, it will be seen that sec. 762/7?, which provides a
general law for conducting an abstract business by a county
authority, did not repeal ch. 270, and it may be argued that
there is no necessary conflict between the two. A general law
leaves it entirely optional with every county to enter the
abstract business or stay out.

It is scarcely necessary to state'that the register of deeds
is entitled to credit for copying up the abstract of title at
the rate of five cents for each entry made therein by him.

Public Officers—Bruhjes and Highways—Counties—A mem
ber of the county board can not be elected to the ofTice of
county highway commissioner during the term for which he
was elected.

When term of county highway commissioner expires.

December 8, 1915.

Charles Voigt,

District Atiorneij,
Sheboygan, Wisconsin.

In your letter of the 6th you state that on December 4,
1915, your county board elected one of its members as county
highway commissioner under sec. 1317/77-6, subsec. 1; that
the question arises whether this was a valid election to said
office; also, if this election is not legal, whether the present
incumbent continues to hold the office. You say you presume
the member elected will resign as member of the county board
before attempting to qualify as commissioner.

Subsec. 1, sec. 1317/7?-6, provides in part:

"The county board of each county shall elect a competent
man as county highway commissioner."

Sec. 976/77, Stats., provides:

"No member of any ♦ * * county board shall, dur
ing the term for which he is elected, be appointed or elected
to any office or position which has been created by, or the
election or appointment to which is vested in, such * * *
county board."
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The member in question was elected for the term of one
year, and under the express provisions of the statute last
quoted he is ineligible to any ofTice the election or appoint
ment to which is vested in the county board. The election of
county highway commissioner is vested in the county board
and it must follow that this member was not eligible and
will not be eligible until the expiration of the term for which
he was originally elected. Similar questions have been
passed upon by this department in the past, among which I
refer you to the opinions found at pages 769 and 773 of the
Biennial Report and Opinions of Attorney General for 1912.
Subd. (a), subsec. 3, sec. 1317/n-6, prior to the legislative

session of 1915, provided in part:

"Upon his first election, the county highway commissioner
shall serve until the first Monday in January of the second
year succeeding the yeai' of his election."

Subd. (b) of the same subsection, prior to the session of
1915, provided in part: /

"If a county highway commissioner shall be reelected, he
shall serve until removed by a majority vote of all members of
the county board with the consent of the state highway com
mission or by a two-thirds vote of all members of the county
board."

It must have been under one of these two subdivisions that

the present county highway commissioner was elected. By
ch. 533, Laws of 1915, subsec. 3, sec. 1317m-6, was renum
bered to be subsec. 2 of that section, and these two subdi
visions were amended, but subd. (a) was not changed as to
the part quoted above. Subd. (b), so far as material to this
question, now provides:

"If a county highway Commissioner shall be reelected, he
shall serve two years from the expiration of his previous
term, unless sooner removed for cause by a majority vote
of all members of the county board."

You will note that it has not at any time been provided
that the commissioner should hold office for a certain length
of time and until his successor is elected and qualified. Under
the law as it stood prior to 1915 at his first election the com
missioner would hold for a definite term expiring on the first
Monday in January of the second year succeeding the year
of his election. That is still the law, and has now been made
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aj-»plicable to each succeeding election also. It would there
fore seem that the term of the present commissioner would
expire on the first Monday in January of the second year
succeeding the year of his election, or two years from the
expiration of his previous term, and then he would cease to
hold ofTice regardless of whether any successor has been
elected or not.

Restaurants—License—Ice cream parlors, confectionery
stores, etc., selling malted milk and refreshments in the
nature of light lunches, not required to take out a license
for a restaurant.

December 9, 1915.
Hon. C. a. Harper,

State Health Officer.
On December 6, 1915, you submitted the following letter:

"Recently we have received many inquiries from owners
and operators of ice cream parlors, confectionery stores and
drug stores where a confectionery stand is maintained, rela
tive to the provisions of the law, ch. 648, Laws of 1913,
with reference to restaurant permits.
"In sec. 1408/n-10 the term 'restaurant' is defined as

'Any building or structure wherein meals and lunches are
served without sleeping accommodations for transient
guests.'
"We find from investigation that many ice cream parlors,

confectionery stores and drug stores serve prepared foods
such as malted milk, beef teas, beef soups made of bouillon
cubes, tomato soups and other similar food products. These
foods are served with crackers, nabiscos, etc., for compensa
tion.
"In some few cases the owner or proprietor of the business

felt that his establishment came within the provisions of
the law and took out a permit, but generally no permits
have been asked for; neither have we endeavored to require
permits or to inspect such places of business.
"Will you please advise us if in your opinion a' confec

tionery store, ice cream parlor or drug store serving lunches,
as above indicated, comes within the law?"

,  In reply you are referred to two opinions rendered to
you under date of November 29, 1913, and Januaiy 20,
1914, respectively, and also to an opinion rendered to Charles
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E. Briere, district attoraey of Wood county, under date of
January 7, 1914. These opinions, while not decisive of the
exact question here submitted, form a basis for interpreting
the statute with reference to the question before us.
The act in question is entitled in the statutes "Regulation

of Hotels and Restaurants." Considering the apparent pur
pose of the act, as gathered from a reading of the whole act,
it would seem that there was no legislative intent to include
places operated primarily as stores or refreshment parlors
in which drinks, light refreshments and lunches are served,
but that the act was intended to reach and place under sur
veillance of the state board of health those places holding
themselves out as furnishing regularly, for transients, full
meals and lunches.

Looking to the language of the act it does not in express
terms include confectionery stores, ice cream parlors and
drug stores serving drinks, refreshments and light lunches.
Is there, then, anything in the language used which can fairly
be interpreted to include such places? The question turns on
the definition of "restaurant." For the purposes of inter
preting this act we must accept the definition contained in
the act itself. "Restaurant" is therein defined as "Any
building or structure wherein meals and lunches are served
without' sleeping accommodations for transient guests."
It should be noticed in this connection that meals and
lunches are used in the conjunctive.
The "meals and lunches" referred to in the definition mean

such portions or repasts which, if taken at customary inter
vals, are reasonably sufficient for ordinaiy human sustenance.
In other words, it means full meals and lunches.
In the case of In re Kinzel, 59 N. Y. S. 682, where the

question arose as to whether or not a sandwich constituted a
meal as defined in the statute, the court said:

"Assume that the guest refused to pay for the meal,
and the landlord sued him; would any court hold that the
sandwich was a meal? I think not. When a person goes to
a hotel that is conducted on the American plan, and orders a
meal, he is usually supplied with a variety of food,—as
bread, butter, meat, vegetables, and tea or coffee." (p. 685.)

The only remaining question is one of fact as to the
conduct of the particular place in question. Does the par-
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licular confectionery store, ice cream parlor, or drug store
in question serve meals and lunches—not "meals or lunches,"
but "meals and lunches"?

It is therefore my opinion that unless the places in question
serve meals as above defined, regularly for transients, they
are lacking one of the necessary attributes to bring them
under the act.

Corporations—Employer and Employe—Wages—Employers
resident in this state not required by our law to pay em
ployes domiciled and employed without the state semi
monthly.

December 10, 1915.

William W. Storms,

District Attorney,
Racine, Wisconsin.

In your letter of the 6th inst. you submit the following:

"The Manufacturers' Association of this city desire to
know whether the law pertaining to semi-monthly payments
to employes by Wisconsin employers applies to employes of
a Wisconsin corporation who are located in another state.
I should be glad to have you give me your interpretation
of the law in this regard."

Sec. 1729a, Stats., as created by ch. 114, Laws of 1915,
provides:

"Every corporation organized for pecuniary profit engaged
in any enterprise or business within the state of Wisconsin,
shall as often as semi-monthly pay to every employe engaged
in its business," etc.

The law above quoted includes both foreign and domestic
corporations doing business within the state, and attempts to
fix a condition in labor contracts with reference to the pay
ment of wages to employes of a corporation "engaged in its
business."

It was held in New York C. dc H. R. R. Co. v. Williams, 64
Misc. 15, 118 N. Y. Supp. 785, and aflirmed without opinion
in 120 N. Y. Supp. 1137, that a law providing that every
person or corporation shall pay its employes semi-monthly
is a valid exercise of police power.
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That the right of a state to regulate the labor contracts of
its subjects as to the time of payment of wages grows out of
the police power of the state and is a valid exercise of that
power, has been held in thie following cases:

Shaffer v. Union Min. Co., 55 Md. 74; State ex ret. Curtis
V. Brown Sc S. Manufacturing Co., 18 R. I. 16, 17 L. R. A.
856; Re House Bill No. 1230, 163 Mass. 589, 28 L. R. A.
344; Ark. Stave Co. v. State, 94 Ark. 27.
While it is clear that under the police power a state can

legislate to shape the labor contracts of its subjects, it is
equally clear that one state cannot extend its police power
beyond its own confines and control the subjects of another
state.

"The restriction of the right to contract affects not only
the corporation, and restricts its right to contract, but that
of the employe as well." Braceville Coal Co. v. People, 147
111. 66, 73, 22 L. R. A. 340, 342.

It is therefore my opinion that, if an employe is domiciled
in another state, he is outside of the scope of the act in ques
tion.

Civil Service—Employe—"Emergency appointment" de
fined.

December 13, 1915.

Hon. John A. Hazelwood, Secy.,
Civil Service Commission.

In your letter of the 10th inst. you submit these two ques
tions:

"1 The commission wishes to know whether it is obliga
tory upon the appointing authorities to make a request of
the civil service commission to ascertain whether or not the
commission has available eligible persons to do the work
which requires an emergency appointment.
"2. The commission wishes to know what is intended by

the words 'successive emergency appointments?'"

No provision of statute is found which requires an appoint
ing officer to inquire of the commission if there is an available
eligible list. Sec. 990-16 provides:
68-A.G.
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"Notice shall be given-in writing by the appointing ofl.icer
to the civil service commission of the existence of any vacancy
or vacancies in any oflice or employment in the competitive
class * * * and within ten days after the receipt of such
notice the commission shall certify from the register of
eligibles * * * t|-,e three names at the head thereof,
*  * * It shall be the duty of the appointing officer to
appoint * * * one of the said candidates whose name
shall have been certified in the manner above set forth, to
fill such vacancy then existing in the office or employment
aforesaid."

It would seem that by giving this notice the initiative is
thrown upon the commission, without special request, to
furnish a list of eligible candidates, or to notify the appointing
officer that no eligible list exists.
Subd. (1), sec. 990-17, provides that positions in the com

petitive class may be filled without competition only as
follows:

"Whenever there are urgent reasons for filling a vacancy
in any position in the competitive class and the commission
is unable to certify to the appointing officer upon requisi
tion by the latter a list of persons eligible for appointment
after a competitive examination, the appointing officer may
nominate a person to the commission for noncompetitive
examination, and if. such nominee shall be certified by the
said commission as qualified after such noncompetitive
examination, he may be appointed provisionally to fill such
vacancy only until a selection and appointment can be made
after competitive examination. In case of an emergency an
appointment may be made without regard to the rules of
this statute, but in no case to continue longer than ten days,
and in no case shall successive emergency appointments be
made."

It will be observed that this subdivision distinguishes
between "an emergency" and "urgent reasons for filling a
vacancy," and this distinction is important in arriving at an
answer to your first question. In case there is nothing more
impelling than "urgent reasons for filling a vacancy," it
becomes the duty of the appointing officer, failing an eligible
list, to nominate a person for the place who may be appointed
if thereafter certified by the commission as qualified for
the place. The statute plainly contemplates some delay, ten
days or even more, in filling vacancies through the ordinary
and regular procedure. Time is needed to certify eligibles, if
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a list exists. The person selected may decline the position or
may be unable to immediately take up the work of the place.
The reasons for immediate action may be so imperative as
not to permit of any delay.

Therefore, I have concluded that it was not the intention
of the statute to require the appointing ofilcer in case of a
real emergency to withhold action until he had ascertained
whether or not an eligible list existed. The purpose was to
authorize an appointing officer to act instantly where the
exigencies of the situation require an immediate appoint
ment for the protection of public interest. What constitutes
an emergency is considered further in the answer to your
second question.

The answer to that question resolves itself largely into one
of definitions of the two qualifying words in the phrase
"successive emergency appointments."
"Emergency" has been defined as follows:

"2. A sudden or unexpected happening; an unforeseen
occurrence or condition; specifically, a perplexing conting
ency or complication of circumstances.
"3. A sudden or unexpected occasion for action; exigency;

pressing necessity." Ccnliiry Dictinary.

"Any event or occasional combination of circumstances
which calls for immediate action or remedy; pressing neces
sity; exigency." 15 Cyc. 542.

"Successive" has been defined as follows:

"A synonym of consecutive." 37 Cyc. 512.
"1. Following in order or uninterrupted course, either in

time or in place, as a series of persons or things; consecutive."
Century Dictionary.

In Slale. v. Hitchcock, 101 S. W. 117, 118, it was held that

the words "successive" and "consecutive" are synonymous
in an action which involved the validity of a court order for a
special elecfion which directed the notice to be published for
four successive weeks, whereas the statute directed publi
cation for four consecutive weeks.

In Harris v. Nixon, 27 App. D. C. 94, it was said that
successive sentences are sentences where one commences

immediately on the expiration of another.
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In Derby v. Dancey^ 36 So. 795, 796, it was held that a pro
vision in a statute requiring that notices were to be given
three times successively means by succession; in a series;
one after anothei; consecutively.
These two words are in common use and of well-known im

port. Successive appointments are those that run in a series;
one after another; following in order or in uninterrupted
course. Successive emergency appointments mean two or more
emergency appointments conferred upon the same person or
different persons for the same place, without any regular
appointment intervening. Should an emergency appointment
be renewed, or a second one be made, upon its expiration, the
two appointments would constitute successive emergency
appointments, and would be in violation of the statute in
question. The purpose of strictly limiting the emergency
appointment both as to duration and repetition is intended to
prevent the violation of the spirit of the Civil Service Law
through repeated temporary appointments.
The statutory language seems to me to be so plain that

there ought to be no question in administering it. No
ambiguity is perceived, and for that reason the statute can
not be isaid to be open to construction. In briefs it should be
held to mean just what it says.

Appropriations—Legislature—Resolutions—K resolution of
the legislature does not have the force of law.

Jt. Res. No. 32, session of 1915, neither imposes duties on
conservation commission nor authorizes the disbursement of

public money.
December 14, 1915.

Conservation Commission of Wisconsin.

In your letter of the 13th you ask me to refer to Jt. Res.
No. 32 at page 1007 in the bound copy of the 1915 session
laws and give you my opinion as to whether the expense of
the investigations to be made under said resolution must be
paid out of the regular appropriation made for the conserva
tion commission, or whether such expense may be paid out
of the general fund in accordance with sec. 172a.

Jt. Res. No. 32 directs the conservation commission to in

vestigate all matters relating to the taking, protection, prop-
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agation and conservation of fish and game and all forms of
wild animal and bird life and to propose and recommend a
revision and codification of all fish and game laws. It pro
vides, among other things, that the commission shall have
power to employ and fix the compensation of such counsel,
experts, stenographers, clerks and assistants as it may deem
necessary; also that each member of the commission shall be
reimbursed by the state for his actual, necessary expenses,
but shall receive no compensation for time devoted to the
work of such commission.

Thus it appears that what has been done by the resolution
is to impose upon the conservation commission certain spe
cific duties to be performed prior to January 1, 1917, in
addition to the regular duties imposed upon it by the several
statutes relating to the subjects coming within its peculiar
jurisdiction. No special appropriation appears to have been
made to cover the necessary expenses incident to the perform
ance of these special duties.

Sec. 24a, ch. 609, Laws of 1915, creates sec. 172a, Stats.,
which provides in part:

'There is annually appropriated such sums as may be
necessary, payable from any moneys in the general fund
or other available funds not otherwise appropriated, as an
emergency appropriation to meet operating expenses of any
state institution, department, board, commission or other
body for which sufficient money has not been appropriated
to properly carry on the ordinary regular work."

It would seem to me that nothing can be paid out under
this section until the regular appropriation for carrying on
the ordinary regular work has been exhausted. Until that
time there is sufficient money appropriated to properly carry
on such ordinary regular work.
In my opinion the expense incident to carrying out the

provisions of Jt. Res. No. 32, if that resolution has the force
of law, must be paid out of the regular appropriation made for
the conservation commission. If such appropriation proves
to be insufficient for carrying out the other duties imposed
upon the commission, then resort may be had to the appro
priation provided by sec. 172a.

Up to this point I have assumed that the joint resolution
is valid, and has the force of law. It seems to me that because
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the resolution purports to require the incurring of expense to
be paid from the funds of the state I ought to consider the
question of its force and validity.

Art. IV, sec. 17, Const., provides:

"The style of the laws of the state shall be 'The people of
the state of Wisconsin, represented in senate and assembly,
do enact as follows:' and no law shall be enacted except by
bill."

Art. V, sec. 10, provides in part:

"Every bill which shall have passed the legislature shall,
before it becomes a law, be presented to the governor; if
he approve, he shall sign it, but if not, he shall return it,
with his objections," etc.

It also provides the method for such a bill becoming law
despite such veto.

Art. VIII, sec. 2, provides in part:

"No money shall be paid out of the treasury, except in
pursuance of an appropriation by law."

So far as I have found, our constitution makes no reference
whatever to legislative resolutions.

Jt. Res. No. 32 is not in the form of a bill; neither has it
the prescribed enacting clause. There is no evidence that it
was ever presented to the governor for his approval or ,lis-
approval. It is the only authority that can be found, I be
lieve, for the doing of the particular work which it cont<;m-
plates, and is the only authority under which any mo ley
could be paid from either of the appropriations referred to
for doing this particular work.

The term "resolution" is defined in Cyc. as follows:

"Resolution. Merely the form in which the legislative
body expresses an opinion; not a law; ♦ * * according to
ordinary' paiiiarncntary practice, merely a suggestion or
direction in Avriling, concurred in by the two houses of the
assembl3^ if there be two houses, or passed by one house
if there Idc but one, and not submitted to the executive
for approval, ordinarily passed without the forms and
delays which are generally required by constitutions * * *
as prerequisites of the enactment of valid laws * * * .'»
34 Cyc. 1667-1668.
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And speaking of what may be done by resolution, the
same work says:

"Where the constitution provides that legislation on
specified subjects shall be enacted by bill, the legislature
cannot by joint resolution legislate in respect to sucii sub
jects." 36 Cyc. 948.

Under constitutional provisions such as ours, a joint reso
lution, not passed with the formalities required in case of
a bill, has not the force of a law. Bunitl v. Commrs. Stole
Confracls, 120 111. 322, 11 N. E. ISO; May v. Rice, 91 Ind.
546.

A resolution is not a law within the meaning of a constitu
tional provision that no money shall be drawn from the
treasury' but in pursuance of an appropriation made by law.
Reynolds v. Blue, 47 Ala. 711; Weslon v. Dane, 51 Me. 461;
In rc Advisory Opinion, 31 So. 348, 43 Fla. 305.

Such a resolution is not a law, and a stale board or com

mission cannot rest or justify their action in any matter
upon the authority or direction of such resolution. Balders-
Inn V. Brady, 17 Ida. 567, 107 Pac. 493.
The legislature has no power to repeal a law by joint

resolution, unless such resolution shall have gone through the
same formalities required for the enactment of a law.
People V. Campbell, 8 111. 466.

There is a very comprehensive note on this question in
18 Ann. Gas. 708.

The syllabus to a Montana case reads:

"Const, art. 5, §19, provides that no law shall be passed
except by bill. Section 20 prescribes the form of enacting
clause. Held, that such provisions were mandatory, pro
hibitory, and exclusive. Hence a joint resolution of both
houses of the legislature, signed by the governor, addressed
to the game warden, providing that he appoint the widow
of a prior game warden who lost his life in the seiwice an
additional deputy game warden, was void." Slate v. Cun
ningham, 103 Pac. 497, (39 Mont. 197, 18 Ann. Gas. 707).

And in a West Virginia case the syllabus reads:

"The legislature cannot give a matter the force and
effect of law, by the passage of a joint resolution in rela
tion thereto, when such matter is properly the subject of
enactment. Such action being in contravention to the 1st
section of article IV of the constitution providing that the
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style of the acts of the legislature shall be, 'Be it enacted
by the legislature of West Virginia.' " Boyers v. Crane^
1 W. Va. 176.

In holding that a joint resolution of the legislature ratify
ing the act of the governor in appointing an agent to repre
sent the state in the collection of certain claims against the
United States, and fixing his compensation, was of no effect,
the supreme court of California, inter alia, said: '

"A mere resolution * * ♦ is not a competent method
of expressing the legislative will, where that expression is to
have the force of law, and bind others than the members
of the house or houses adopting it. The fact that it may
have been intended to subserve such purpose can make no
difference. The requirements of the constitution are not
met by that method of legislation. 'Nothing becorties law
simply and solely because men, who possess the legislative
power, will that it shall be, unless they express their determi
nation to that effect in the mode appointed by the instru
ment which invests them with power, and under all the
forms which that instrument has rendered essential.'
Cooley, Const. Lim. p. 155, c. 6. It is true, as contended,
that legislation for certain limited purposes by means of
resolutions or legislative orders is in use to some extent in
certain of the states and in Congress. But it will be found
that in most, if not all, instances it is under a constitution
which either expressly recognizes it, as does the constitution
of the Uhited States, or one which at least does not forbid it.
And it will be usually found to take the form of a resolution,
requiring the assent of the executive to give it effect. In
Congress this form of legislation is regarded as a bill, and
treated with the.same formalities. Even if this mode of
legislation were competent under our constitution, the
resolution relied upon would not arise to the dignity of law,
since it lacks the essential of executive approval." Mullan
V. State, 46 Pac. 670, 672. 114 Cal. 578, 584, 34 L. R. A. 262,
263.

Under constitutional provisions requiring appropriations
tp be by bill, and that no money shall be paid out of the
treasury except upon appropriation made by law, and that
no law shall be passed except by bill, it was held that the legis
lature has no power, by joint resolution, without the con
currence of the executive, to order the printing of a public
official's report for distribution among the people, and to ap
propriate money, therefor, such resolution being in no sense a
law or bill, within the meaning of the constitution. Hender-
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son V. Collier & C. Lithographing Co., 2 Colo. App. 251,
30 Pac. 40.

In affirming the above decision, the supreme court of
Colorado, zn/er aZza, said:

"The concurrent resolution * * * cannot be held to be
a law of the state. The resolution was not passed by 'bill,'
as provided by sections 17 and 18 of article 5 of the consti
tution, nor does it appear that the same was approved by
the governor, or passed, not withstanding his disapproval,
by a two-thirds vote, as required by section 39 of the same
article. The contract for the printing was not authorized
by law." Collier & C. Lithographing Co. v. Henderson,
32 Pac. 417, 418, 18 Colo. 259, 262.

The supreme court of Ohio said:

"The statute law of the state can neither be repealed nor
amended by a joint .resolution of the general assembly.
In the joint resolution adopted April 16, 189l6, * ♦ * recom
mending to the electors of the state the necessity for a con
vention to revise, amend, or change the constitution of the
state, the provision directing the mode in which they shall
vote thereon, the provision authorizing the deputy state
supervisors of elections to determine how the official ballot
shall, in this regard, be printed, and the provision that the
convention shall not sit more than ninety days, and that the
pay of its members shall not exceed five dollars each per day,
are void." State v. Kiiiney, 47 N. E. 569, 56 0. St. 721, 724.

In holding that a proposal for a constitutional convention
and the submission thereof to popular vote may properly
be made by joint resolution, the supreme court of North
Dakota, inter alia, said:

"That it did not take the form of an ordinary law is too
clear for controversy. • The joint resolution has no title.
Its enacting clause is not couched in the language prescribed
by the constitution to be employed in the enactment of

.ordinary laws; nor was it ever submitted to the governor
for approval. Whenever it is necessary that the expression
of sovereign will should take the form of ordinary legis
lation, these requirements must be strictly observed."
State V. Dahl, 34 L. R. A. 97, 98, 6 N. D. 81, 82, 68 N. W. 418.

In Arkansas, under constitutional provisions prescribing
the style of the laws and providing that no law shall be passed
except by bill, it is held that the legislature may, by joint
resolution, create a committee to investigate and report to
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it respecting matters of proposed legislation, but that to
authorize such a committee to act subsequent to the final
adjournment of the legislature requires a bill enacting a
law. Dickinson v. Johnson, (Ark.) 176 S. W. 116.
As noted in some of the cases cited above, in some states

the constitution expressly recognizes the propriety of legis
lating by resolution. In sucli states, of course, the decisions
hold that, if the constitutional mandates have been complied
with, a joint resolution has the force of law. Olds v. Commn.
State Land Office, 86 N. W. 956, 134 Mich. 442; Smith v.
Jennings, 45 S. E. 821, 67 S. C. 324; Weekes v. Cilij of Gal-
veston, 51 S. W. 544, 21 Tex. Civ. App. 102; State v. Deles-
denier, 7 Tex. 76; Sivann u. Buck, 40 Miss. 268.

In Texas it was held that a joint resolution giving the
Daughters of the Confederacy the use of a room in the
capitol was valid. Inter alia the court said:

"The chief distinction belwecn a resolution and a law
seems to be that the former is used whenever the legislative
body passing it wishes to merely express an opinion as to
some given matter or thing, * * * while by the latter it is
intended to permanently direct and control matters applying
to persons or things in general." Conleij v. Texas Div. U. D.
of Confederacy, (Tex.) 164 S. W. 24, 26.

In an early Indiana case the court said:

"It will be suflicient for our present purpose to say that,
be it what it may, our constitution recognizes it (a joint
resolution) as a means for the expression^ of the legislative
will, (art. 4, sees. IS, 20, 25), and by which some acts may
be authoritatively performed by the legislature. That
body may adjourn for more than three days by such reso
lution (art. 4, sec. 10); perhaps grant a pardon'(art. 5, sec.
17); perhaps suspend the operation of a law (art. 1, sec. 26).
It may remove the secretary of state from office for negli
gence in the discharge of his duty by a joint resolution.
Art. 6, sec. 7. See 2 Story on Const., 2d ed., 565, note.
" * * * But the court will take notice of the joint

resolution, and, through it, of the action of the secretary
under it, if the joint resolution was a legal expression of the
legislative will; and we think it was. It directed the secretary
in regard simply to the discharge of an administrative
duty,—a duty which the legislature had been in the habit
of directing the manner of discharging, by joint resolution,
since the first organization of a territorial government in
Indiana." State v. Bailey, 79 Am. Dec. 405, 409, 16 Ind.
46, 50.
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This case is referred to in May v. Rice, supra, the court
saying:

"We need not notice" it "further than to say that so far
as it was necessary to decide, and so far as anything was
really decided, in that case, we do not regard it as in con
flict with the conclusion reached in this case." (91 Ind. p.
556.)

In Kentucky it is held that consent that the state may be
sued may be given by joint resolution. Com. v. Lyon, 72
S. W. 323, 24 Ky. L. Rep. 1747.
In Connecticut, by virtue of long-continued practice, it

is held that a private law may be in the form of a resolution.
Board of Water Commrs. v. Curtis, 89 Atl. 189. 87 Conn. 506.
As our constitution does not provide for joint resolutions,

nor prescribe the method for their passage, and as it has not
been customary here to pass laws in the form of resolutions,
I am of the opinion that the joint resolution in question has
not the force of law. In my opinion the commission is not
justified in incurring any expense by reason of the provisions
of that resolution, and no such expense can lawfully be paid
from either of the appropriations referred to, nor from any
other state funds.

Bridges and Highways—Counties—Bonds—County may
issue bonds under sec. 658 without a vote of the people.

December 14, 1915.

M. E. Davis,

District Attorney,
Green Bay, Wisconsin.

In your letter of the 10th, replying to mine of the 8th,
you state that you have seen a copy of my opinion ruling
that state aid cannot be secured on a bond issue, unless
the bonds are issued according to the provisions of sec.
1317m-12;* that the question you have in mind is whether,
disregarding the State Aid Law, the county board has the
power under sec. 658, subd. (3), to issue bonds for the original
construction of concrete highways as a purely county propo
sition on the state highway system as adopted in the county

"■See page 1031 of this volume.
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Sec. 658 appears to be the only general provision for the
issuing of bonds by counties. Subd. (3) was added by ch.
552, Laws of 1907, and provides:

"Except in counties having a population of one hundred
and fifty thousand or more, to aid the county road and
bridge fund: but bonds issued in any county for such purpose
shall not exceed in amount at one time one per centum
of the total assessed valuation of said county."

There is nothing in the entire section which requires sub
mission of the proposition to popular vote.

Sec. 1317/72-5, subsec. 1, Stats., provides in part:

"The county boards are given authority to construct or
improve, or aid in constructing or improving any road or
bridge within the county."

This would seem to be broad enough to give the county
power to construct a road such as you speak of upon the
system of proposed state highways, even though it were not
done under the provisions providing for state aid. While
statutes authorizing the issuance of bonds often provide for
the submission of the question to a popular vote, when the
statute makes no such provision the bonds may be issued
without such submission. 11 Cyc. 556, and cases cited.
In my opinion the county may issue bonds under subd.

(3), sec. 658, Stats., for the original construction of concrete
highways within the county upon a part of the system of pro
posed state highways without first submitting the question to
a vote of the people.

Public Health—Live Stock—Live stock sanitary board
may promulgate rules regulating the production or manufac
ture of hog cholera serum.

December 14, 1915.
Hon. 0. H. Eliason,

State Veterinarian.

I have your communication of December 13th, in which
you state that within the limits of the city of Jancsville
there is erected, or in the process of construction, a laboratoiy
for the production of hog cholera serum and virus; that you
have been asked by the Commercial Club of that city that
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action be taken by your board in regard to this plant to
prevent the spread of the disease to the surrounding neigh
borhood.

You further state that in the process of making this serum
and virus it is necessary to produce the disease, hog cholera,
in the animals for the maintenance of the virus, and that
unless such hogs are properly protected from birds, flies,
rodents, dogs or other roaming animals infection may
possibly spread from such a source.
You direct my attention to subsec. 5, sec. 1492a6 (ch.

413 and sec. 2, ch. 609, Laws of 1915), and you inquire
whether the department of agriculture has the power to
prescribe rules and regulations governing such industries.
Said subsec. 5 provides in part as follows:

"It shall be the duty of the state live stock sanitary board
to protect the health of domestic animals of the state; to
determine and employ the most efficient and practical
means for the prevention, suppression, control or eradi
cation of dangerous, contagious or infectious diseases
among domestic animals; and for these purposes it is here
by authorized to establish, maintain, enforce and regulate
such quarantine and other measures relating to the move
ment and care of animals and their products, the disinfection
of suspected localities and articles, and the disposition of
animals, as it may deem necessary, and to adopt from time
to time all such regulations as may be necessary and proper
for carrying out the duties imposed upon said department
by law," etc.

You will note that the said state live stock sanitary board
is here authorized "to adopt from time to time all such
regulations as may be necessary and proper for carrying out
the duties imposed upon said department by law."
"Regulations" is defined in Anderson's Dictionary, relat

ing to acts of Congress, as follows:

" 'Regulations' of a department means general rules relat
ing to the subject upon which the department acts, made by
the head thereof under some act giving the regulations the
force of law."

"Regulate" is defined by the same authority as follows:

"To lay down the rule by which.a thing shall be done; to
prescribe the rule by which a business or trade shall be con
ducted."



1086 Opinions of Attorney-General

"Power 'to regulate commerce' is the power to prescribe
the rules by which it shall be governed, that is, the conditions
upon which it shall be conducted; to determine when it shall
be free and when subject to duties or other exactions."

Under the provisions of the statute cited, I am of the opin
ion that the state live stock sanitary board has the power to
make rules and regulations governing the industry here in
question. This power is expressly given by the statute to
said state live stock sanitaiy board, and not in express terms
to the department of agriculture, but said state live stock
sanitary board has its oTiee in the department of agricul
ture. (See subsec. .3, sec. 1492a6.)

^ Public Ojficers—Bridges and Highwags—Countij Highway
Commissioner—^\Vhen term of office of highway commissioner
expires.

December 14, 1915.
James Kirwan,

District Attorney,
Chillon, Wisconsin.

In your inquiry of the 10th you ask whether Wm. Hoenig,
county highway commissioner, is serving his first or second
term, whether it is necessaiy^ for the county board to elect
his successor at the November, 1915, session of that body,
and whether such election can be held at an adjourned
meeting of the November session to be held in January, 1916.
You say that March 8, 1915, the county board passed a reso
lution for the appointment of a committee of four members
with power to appoint a county highway commissioner, etc.,
and that such committee appointed Wm. Hoenig; that at
the request of such committee the state highway commission
appointed said Hoenig as acting commissioner until further
orders; that that was the first time your county had a county
highway commissioner; that at its November, 1913, session
the county board elected said Ploenig as commissioner for the
ensuing year, and that he qualified and has been acting as
such ever since.

At the time the committee was appointed to appoint a
highway commissioner, sec. 1317/n-6, .Stats., provided.
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among olh^r things, that the county board should elect a
county highway commissioner and fix his term of office at
not less than three years. This did not authorize a delega
tion of the power to elect such commissioner to a committee
of such board. It is, at best, doubtful if the action of the
committee in attempting to appoint Mr. Hoenig had any
force or effect. If it did have, his term would be for three
years, the county board not having fixed any term.
That section further provided that a county failing to

elect a county commissioner should not participate in the
benefits of the state aid fund unless the county board, by
resolution, requested the state highway commission to take
charge of the work and make necessary^ arrangements. By
ch. 668, Laws of 1913, which went into effect July 26, 1913,
there was added to this latter provision the following:

"The person appointed by the state highway commission
to have charge of work in a county shall be known as the
acting county highway commissioner of said county, and
shall have all powers and duties assigned by the statutes to
county highway commissioners." (Sec. 1317m-6, subsec. 1.)

I am informed, at the office of the state highway commission,
that this committee appointed by the county board was
appointed to request the state highway commission to take
charge of the work in the county, pursuant to a resolution of
the board; that, at the request of the commission," this com
mittee recommended the appointment of Hoenig, and that,
pursuant to the provision quoted above, he was appointed
as acting highway commissioner until further orders should
be made. That did not make him county highway commis
sioner, with a definite term of office.
Ch. 668, Laws of 1913, further amended sec. 1317m-6,

Stats., so that, as to the term of office, it read:

"3. (a) Upon his first election, the county highway com
missioner shall serve until the first Monday in January of
the second year succeeding the year of his election. * * ♦
"(b) If a county highway commissioner shall be reelected,

he shall serve until removed by a majority vote of all mem
bers of the county board with the consent of the stale high
way commission or by a two-thirds vote of all members of
the county board."

In an opinion given to M. R. Munson, district attorney of
Crawford county, under date of Oct. 6,1913, and in one given
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to the Wisconsin highway commission under dale of Nov.
25, 1913, it was held that a county highway commissioner in
office at the time ch. 668 went into elTect was entitled to

serve out the remainder of his term. As, however, Mr. Hoe-
nig was not elected until the November, 1913, session of
your county board, he entered upon his first term of office
after the law became effective, and his term will expire the
first Monday in January, 1916. It follows that the county
board should elect his successor at the November, 1915,
session.

An adjourned meeting is merely a continuation of the
original meeting, and forms a part of it, and the board has
the same authority to act at such adjourned meeting as it
had at the original meeting, that authority not having been
exercised at the original meeting. See Opinions of Attorney
General, 1912, p. 205.

It follows that the board may elect a county highway
commissioner to succeed Mr. Hoenig at the adjourned meet
ing in January, 1916.

Peddlers—License—One who travels from house to house

offering wares for sale is a peddler even though he makes no
sales.

December 14, 1915.

James Kirwan,

Districl Atiorney,
Chilton, Wisconsin.

In your inquiry of the 10th you ask whether a person can
be convicted of peddling without a license where the proof
shows merely that he went from house to house, endeavoring
to make sales, but in fact making none, and that he had no
license. I assume that the proof further shows that he carried
his wares with him, and that the proposal was to deliver at
the time, if any sales were made.

Sec. 1570, Stats., provides:

"No person shall engage in or follow the business or occu
pation of a hawker or peddler within this state without
having first obtained a license for that purpose as provided
in sections 1570 to 1584f, inclusive."
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Sec. 1578, Stats., provides in part:

"Every person who shall engage in or follow the business
of a hawker, peddler * * * in this state, without hav
ing first obtained a license,. * ♦ * shall be guilty of a
misdemeanor," etc.

In considering these sections, Mr. Justice Marshall said of
the word "peddler":

"Such term has no very technical meaning. Its ordinary
popular meaning was incorporated into the law. That is so
well known, a resort to learned discussions in respect to it
in legal opinions, or to its peculiar ancient definition, is
confusing rather than illuminating. * * * essential
tMng is that he must do business by going about from place
to place selling and delivering merchandise in a retail way
to such individuals as he may be able to deal with." Dewitt
p. 5/a/e, 155 Wis. 249, 251.

This seems to be substantially the same as the definitions
generally given. Thus in law dictionaries we find:

"Peddler. Originally, a foot-trader; by custom, a person
who travels from place to place, and carries about with him
on his back, on horseback, or in a vehicle, articles of mer
chandise for sale.

■  "One who deals in small or petty things; as, one who
goes from house to house selling milk in small quantities."
Anderson's Law Dictionary.

"Peddler. Persons who travel about the country with
merchandise for the purpose of selling it.
"An itinerant trader, who carries goods about in order

to sell them, and who actually sells them, to purchasers, in
contradistinction to a trader who has goods for sale, and sells
them, at a fixed place of business. A petty chapman, or
other trading person going from town to town, or to other
men's houses, and traveling either on foot or with horses, or
otherwise, carrying to sell or expose to sale, any goods,
wares, or merchandise. Graffiy v. Rushville, 107 Ind. 502,
8 N. E. 609, 57 Am. Rep. 128; Com. v. Oher, 12 Gush. (Mass.)
493; Stamford v. Fisher, 63 Hun. 123, 17 N. Y. Supp. 609.
"An itinerant individual, ordinarily without local habita

tion or place of business, who travels about the country
carrying commodities for sale. Davenport v. Rice, 75 la.
74, 39 N. W. 191, 9 Am. St. Rep. 454.
"The distinctive feature has been held not to consist in

the mode of transportation, though one of the statutory
modes is essential to Constitute a peddler, but in the fact
that the peddler goes from house to house or place to place
69—^A.G.
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carrying his merchandise with him and concurrently sells
and delivers it; Ballou v. State, 87 Ala. 144, 6 South. 393;
Stamford v. Fisher, 140 N. Y. 187, 35 N. E. 500. * *
Bouvier's Law Dictionary (Rawle's 3d Revision).

In articles in a well-known legal journal we find:

"Lexicographers generally agree that the word 'peddler'
signifies one who travels about the countiw carrying wares
for sale in small quantities. The prevailing idea in such an
occupation appears to be that the person carries his stock in
trade on foot, or in a vehicle, about the country, offering
the goods for sale, and then and there selling the same."
The Law of Hawkers and Peddlers, 45 Cent. L. J. 444.

"Hawkers and peddlers are persons who carry merchandise
about from place to place for the purpose of selling it, as
opposed to persons who sell at an established shop." ̂ Hawk
ers and Peddlers, 29 Cent. L. J. 284.

"The act consists rather in the going about, and mere
traveling accompanied by an offer to sell is prima facie
sufficient; proof of actual sale is not essential, * *
Hawkers and Peddlers, 29 Cent. L. J. 284, 285, citing (1842)
Opinions of Attys. General (N. Y.) 111.

There are several cases in which it has been expressly held
that no actual sale was necessary to constitute the offense,
but, so far as I have been able to discover, in each of them
the statute or ordinance under which the prosecution was
brought itself defined the term. A fair example is the fol
lowing:

Under an ordinance defining a peddler as "any person
* * who shall go about from house to house or place to place,
and sell or offer to sell any article of trade or commerce,"
no sale was necessary to constitute a person a peddler. City
of Muskegon v. Hanes, 149 Mich. 460, 112 N. W. 1077.
Where the statute or ordinance does not define the term,

the court sometimes uses language much like that of Mr.
Justice Marshall above, which, on casual reading, would per
haps seem to include actual sales as a necessary element, and
in others the element of actual sales is omitted. But in none
of such cases that I have read was the precise question before
the court. I believe that one who goes from place to place,
or from house to house, carr>'ing his goods with him, and
offering the same for sale, the intent being to deliver the
goods at the time of making the sale, is a peddler, within the
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meaning of our statute, and that he is engaged in or following
the business or occupation of a peddler, whether he actually
makes any sales or not. If he has no license, he violates the
statute quoted.

Public Officers—Criminal Law—Fines—Informers—K con
servation warden not entitled to one-third of fine as informer
where information and prosecution arose from discharge of
official duty.

December 14, 1915.
C. A. Markham,

District Attorney,
Beaver Dam, Wis.

In your communication of December 11th you direct my
attention to subd. (5), sec. 4562d, as revised and renumbered
in sec. 78, ch. 594, Laws of 1915, formerly being sec. 45677??,
Stats.

You inquire whether, in case a cdnservation warden is
the informant and complaining witness, the magistrate
should pay to him one-third of the fine collected, and, if
not, whether the one-third goes to the county or to the state.
Said subd. (5), sec. 4562d, provides:

"(5) One-third of the fines imposed and collected under
this section shall be paid by the magistrate to the person
informing of the offense and prosecuting the offender to con
viction, one-third shall be paid by the magistrate to the
county treasurer and set apart as a fund to reimburse the
county for the moneys which it shall expend for the enforce
ment of the provisions of said chapter 62 of the statutes, and
the remainder shall go to the school fund as provided by
law."

The rule as to the right of public officers to recover re
wards offered for information furnished of the commission of

crime was stated by our supreme court in the case of Kinn v.
First National Bank, 118 Wis. 537, 546, as follows:

"The general rule undoubtedly is:
" 'Police and other officers may recover the reward offered

when the information furnished or the service performed is
extra official, but cannot recover the reward offered if the
information furnished or the service performed was within
the scope of the duties of such officer. " Citing authorities.
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The question then presents itself—was it within the scope
of the duty of the conservation warden to enforce the law in
question by bringing prosections upon receiving informa
tion?

The duties of a conservation warden are given in sec. 62.04,
Stats, (ch. 594, Laws of 1915), as follows:

"(1) The members of the state conservation commission
and deputy conservation wardens shall each have full
authority to execute and serve all warrants and processes
issued by any justice of The peace or police magistrate, or
by any court having jurisdiction under any law relating to
wild animals, in the same manner as any constable may serve
and execute such process, and arrest with or without a
warrant any person by him detected in actually violating or
whom he has reason to believe guilty of a violation of any
of the provisions of this chapter, and may take such person
before any court and make proper complaint.
"(2) They shall, upon receiving information that any

provision of this chapter has been violated, immediately
make a thorough investigation and cause proceedings to be
instituted if the proof at hand warrants."

It thus appears that the conservation warden, in securing
the information and bringing the prosecution, did not per
form an extra-ojficial service, and for that reason cannot re
cover the reward.

With reference to the question as to whether the county
or state is entitled to the one-third of the fine which would

otherwise go to the informer, will say that this question is
answered by the decision of our court in the case of State ex
ret. Johnson v. Maurer, 159 Wis. 653, where it was held that
the provision authorizing the county to retain one-third of
the fine is unconstitutional and void because it conflicts
with sec. 2, art. X, Const., which provides that the proceeds
of all fines collected in the several counties for breach of the

penal laws shall become part of the school fund. The state,
therefore, is entitled to the money, not the county.
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' Railroads—Two Cent Fare—^Two Cent Fare Law does not

apply to street and interurban railways.

December 14, 1915.

Railroad Commission of Wisconsin.

I have your request for opinion of recent date in which you
refer to sec. 1798a, Stats., the so-called "Two Cent Fare
Law," and ask to be advised whether this statute applies to
electrically operated interurban railways, or whether it
applies only to steam railways.
This section of the statute appears to have originated in

ch. 302, Laws of 1897, and to have been included in the
Statutes of 1898 under this section number. As there found

the limitation on the rate was three cents per mile. The
statute was amended by ch. 654, Laws of 1907, changing the
rate to two cents per mile.
The statute contains no express words excluding its appli

cation to electric interurban railroads. The language of
the statute, however, would seem to indicate that the legis
lature had in mind only steam railroads, such as operate
throughout the state, extending for considerable distances,
aiid having at all or nearly all points touched by their lines
depots and ticket offices.

Sec. 1798a reads as follows:

"No corporation operating a railroad in this state, the
gross receipts of which are or, exceed three thousand five
hundred dollars per mile per annum, shall demand, collect
or receive a greater compensation for the transportation of
persons than two cents per mile; and ever>^ such corporation
shall, at its ticket stations within this state, on its lines of
road, sell tickets at a price not to exceed two cents per mile;
but no such corporation shall be compelled to accept a single
fare of less than five cents."

The words "every such corporation shall, at its ticket
stations within this state, on its lines of road, sell tickets at a
price not to exceed two cents per mile," would seem quite
plainly to indicate that the ordinary steam railroad which
maintains, as required under sec. 1801, Stats., a station at
practically all places of two hundred inhabitants or more was
within the contemplation of the legislature in enacting this
statute, and that the legislature did not have in mind inter
urban railways which generally maintain at many places
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■where they stop only platforms -with sometimes shelter
sheds, and stations -with ticket agents in charge only at the
larger cities. That the legislature regarded the statute as
applying only to steam railroads is, I think, further indicated
by the amendment thereto enacted in 1911 and now found
as sec. 1798/;, Stats. This section reads:

"If a passenger fails to provide himself with a ticket
entitling him to carriage, ten cents in excess of the regular
full rale may be charged and collected; provided, however,
that when the ticket office is closed, or where reasonable
opportunity for the purchase of tickets is not provided, this
section shall not apply."

This statute is doubtless intended to have the same appli
cation as sec. 1798a. Its purpose is, so far as possible, to
compel all passengers to purchase tickets before boarding
trains, and was quite clearly not intended by the legislature
to apply to inteiTirban electric railroads on which fares are
vciy commonly collected in cash or by the sale of tickets on
the cars.

There is a further consideration in that the legislature in
enacting this statute named only the corporation "operating
a railroad." The statutes of this stale have very generally
and for many years observed the distinction between steam
railroads, on the one hand, and street railways, electric
railways and interurban railways, on the other. Thus sec.
1820, Stats., which has continued in its present form for
many years, provides:

"Any number of persons, not less than five, may form
a cojporation for the purpose of constructing, maintaining
and operating a railroad for public use," etc.,
and has long been construed and understood as applying only
to steam railroads.

On the other hand, sec. 1802 provides:
"Corporations for constructing, maintaining and operating

street railways may be formed under chapter 86," etc.
Similarly, interurban railways have, for several years, been

provided for under sec. 1863 in the following language:
"Any street railway corporation may extend its railway

to any point within any town adjoining the municipality
from which it derived its franchise," etc.
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And

"Corporations may be formed and governed in like manner
as is provided in section 1862 for the purpose of building,
maintaining and using railways * * * in any city,
village or town, or to extend from any point in one cily,
village or town to, into or through any other city, village or
town," etc.

It is only reasonable to presume that, had the legislature
intended, either in the original enactment of sec. 1798a
or in the amendment thereof, to include, within the scope of
this statute, electric interurban railways, it would have ex
pressly said so in view of the distinction theretofore ob
taining in the statutes as between the several classes of
railways. So we find that in enacting the Railroad Commis
sion Act, ch. 362, Laws of 1905, the legislature, desiring and
intending to include street and interurban railways, there
defined the term "railroad", as used in that act, to embrace

corporations, etc., "who own, operate, manage or control
any railroad", etc., "and also all street and interurban rail
way companies" (sec. 1797-2), clearly indicating that, in
the legislative mind, at least, the use of the word "railroad"
merely in a general statute would not include street and
interurban railways.

It appears that the railroad commission has also taken the
view that sec. 1798a does not apply to interurban electric
railways, and so announced it in its decision in the case of
Lamb v. Eastern Wisconsin Ry. L. Co., 6 W. R. C. R. 473,
494, decided Fcbruaiy 21, 1911, where the commission said:

"It is certain that the rcspondcnl company docs not come
within the provisions of. the Two Cent Fare Law of this
state so as to make a rate of more than 2 cts. per mile unlaw
ful. Moreover, an interurban line difTers greatly from a
steam railroad line in the frequency of its stops."

Had this construction of the statute not been in accord
with the legislative design and intent, in the enactment of this
statute, it is ver>- likely that the legislature would have, eiliicr
at the session when this decision was published in 1911, or at
one of the two subsequent sessions, so amended the statute
as expressly to include interurban railways.
Upon the foregoing, among other considerations, I am

of the opinion that the legislature did not intend to include
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street railways or interurban electric railways in the term
"railroad" as used in sec. 1798a, and that the Two Cent Fare
Law does not apply to such railways.

Counties—Public Utilities—^The county of Milwaukee may
light the Grand Avenue viaduct with electricity generated at
its buildings and transmitted to the viaduct without com
plying ̂ ^•ith the Public Utility Law.

December 14, 1915.
Railroad Commission of Wisconsin.

In your communication of the 8th. inst. you state that
Milwaukee county proposes to light the Grand Avenue
viaduct, which is situated in the town of Wauwatosa, with
electricity generated at the county buildings located just
west of the city of Wauwatosa, and that the transmission
line necessary therefor will pass through said to\Mi and city;
that public lighting utiltics now exist therein and that the
viaduct is now lighted by electricity furnished to the county
by The Milwaukee Electric Railway & Light Company.
Your letter continues:

"Sec. 1797/n-74 provides that no permit shall be granted
to any person or corporation 'to own, operate, manage or
control any plant or equipment * * * for the produc
tion, transmission, delivery or furnishing of heat, light, water
or power in any municipality, where there is in operation
under an indeterminate permit * * * ^ public utility
engaged in similar service, without first securing from the
commission a declaration, after a public hearing of all
parties interested, that public convenience and necessity re
quire such second public utility.' Subsec. 3 of the same
statute makes the same provision apply to municipalities
seeking to construct a plant or equipment in a municipality
already occupied. The questions arise, first, whether oV
not the county of Milwaukee will be obliged to secure a
certificate of public convenience and necessity from this com
mission, authorizing the construction of a transmission line
through municipalities in which another utility already has
transmission lines and distribution systems: second, whether
or not, havin.g obtained the authorization to construct the
transmission line or not being required to secure such author
ization, the county must get a certificate of convenience and
necessity enabling it to distribute its electric energy- at the
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Grand Avenue viaduct, such distribution to be for its own
purposes only."

It is my opinion that both of your questions must be
answered in the negative.
The section which you have quoted does not relate to

counties. The regulation of public utilities is provided for
by sees. 1797m-l to 1797m-109, Stats. The first section in
this division of the statutes is one of definitions and is quite
controlling in this matter.

Subsec. 3 of that section provides:

"The term 'municipality' as used in sections 17977n-l to
1797/n-109, inclusive, shall mean any town, village or city
wherein property of a public utility or any part thereof is
located."

The omission of any mention of county here cannot have
been an oversight. It must have been intentional. In ordi
nary legal usage, a county is not a municipality. Frederick
V. Douglas Co., et al, 96 Wis. 411, 416. The words "municipal
corporation" and "municipality" are usually held to refer
to incorporated villages and cities and do not embrace counties
or towns. Norton v. Peck, 3 Wis. 714; Eaton v. Manitowoc Co.,
44 Wis. 489. This position is further supported by the fact that
subsec. 1, sec. 1797m-l, makes mention of town, village and
city, but does not contain the word county; that subsec. 2
thereof mentions the governing bodies of towns, villages
and cities and also omits any mention of county. In the
sections regulating public utilities there is a studied omission
of the word county; and all of these sections read together
make it plain that they were not intended to affect counties
in any way.

Counties have no powers except those expressly given
or which arise therefrom by necessary implication. The
general powers possessed by county boards are conferred by
sec. 669; and sec. 670 confers special powers. These sec
tions do not authorize counties to enter the public utility
business.

' Ch. 36, Stats.; entitled "THE COUNTY BOARD,"
has a division which relates to viaducts and bridges. Such
authority as the county board of Milwaukee possesses in the
premises is to be found in that division, being sees. 697-32
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to 697-44, inclusive. Tliese sections apply to counties with a
population of 150,000. Sec. 697-37 provides:

"No exclusive privileges or immunities shall ever be.
granted for the lighting of streets, highways and the like
over any viaduct constructed under the provisions of sec
tions 697-32 to 697-44, inclusive."

While the language just quoted does not command the
county to light this viaduct, or have it lighted, still there is
the broad implication that if the viaduct is to be lighted the
county shall control the lighting. By lighting the bridge, the
county no more becomes a public utility, subject to regula
tion, than it is now. In reality, this viaduct is a strictly
county structure, and the general power by which the county
may light the ordinary buildings of a county and generate
electricity therefor would seem to be sulTicient warrant for
doing the same with reference to the Grand Avenue viaduct.

Counlics—Employes—Motor Cycle Policemen—A county
has no power to employ motor cycle policemen.

December 14, 1915.
C. J. SUMNER,

District Attorney,

Delavan, Wisconsin.

In your communication of December 13th you inquire
whether the county board of supervisors has the right to
make an appropriation for the purpose of hiring so-called
motor cycle policemen to work under county jurisdiction,
for the purpose of enforcing the statutes regulating the use
of automobiles and motor vehicles. You state that this

matter has formerly been handled by the various towns,
villages and cities of the county, but, inasmuch as fines for
violations of the state law are paid into the county treasury,
it has been suggested that the county should reimburse the
motor cycle policemen.
A county board has no powers other than those expressly

given to it by law, or those necessarily implied from the pow
ers expressly given. I know of no statute which authorizes
the county board to appropriate money for the purpose sug-
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gested by you, and without a statutory provision authoriz
ing such appropriation for the purpose in question it cannot
be done.

In regard to your statement that fines for the violation of
the state law are paid into the county treasury, will say
that the county treasurer in such cases is simply the agent of
the state and the money must be paid into the state treasury
by him and pass into the school fund, as the county treasurer
is not authorized to retain, for the benefit of the county, any
part of the money paid for fines for the violation of state
laws. See Siate ex rel Johnson v. Maurer, 159 Wis. 653.

Criminal Law—Banks—Check—Elements necessary to
prove intent to defraud or to convict for issuing worthless
check.

December 15, 1915.
K. J. Urquhart,

District Attorney,
Medford, Wisconsin.

In your letter of December 9th you submit the following:

"Complaint has been made to me that a certain man has
secured the sum of S25.00 on a bank check. The check was
duly presented for payment and payment was refused on
account of no funds. I am informed that the party has
never had any funds in this bank since the giving of the check.
The check, however, was not left at the bank for five days
after presentation, nor has it again been presented for pay
ment.

"A good many lawyers seem to be of the opinion that
under sec. 443H« it is necessary that the check be left at the
bank for five days after presentation in order to convict
under this section. Will you please give me your opinion
on this point?
"I would also like to know if the man could be prosecuted

under sec. 4423 if he merely asked the payee of the check if
he would cash a check for him and made no verbal repre
sentations as to whether he had any funds in the bank.
Please state also what in your opinion would be necessary
as to facts in order to prosecute under sec. 4423 where the
person obtains money on a check drawn on a bank where he
has no funds, though he has formerly had an account there."
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You are referred to the following opinions:
Opinion of Attorney General Gilbert, to James Kirwan,

district attorney, Chilton, Wisconsin, July 26, 1907, found
in Opinions of the Attorney General for 1908, page 297.

Opinion of Attorney General Bancroft to Charles E.
Briere, district attorney. Grand Rapids, Wisconsin, March
21, 1911, found at page 155, Vol. 1 Opinions, Bancroft-
Owen.

Opinion to J. A. Metzler, district attorney, Montello,
Wisconsin, March 4, 1913, found at page 195, Vol. I, Opinions
Bancroft-Owen.

Also an opinion to L. J. Fellcnz, district attorney, Fond
du Lac, Wisconsin, June 23, 1915.*

Sec. 4438a provides:

"Any person who shall make, sign, utter and deliver an
instrument in writing commonly known as a bank check,
willi intent to defraud, without having nmncg on deposit where
such check is made pagable, shall, if such check is presented
and remains unpaid for five days after it t)ecomes payable and
payment thereof is refused Iwcausc the maker has no funds on
deposit with which to pay such check, be punished," etc.

It is quite apparent from the reading of the statute that,
when the check is presented and remains unpaid for five
days after it becomes payable, whcthei" at the bank or any
other place, and during the five days there are no funds in tlie
bank with which to pay it, tliat element of the offense is com
plete.

With reference to an olTense under sec. 4423, Stats., your
attention is called to the case of State v. Brown, 143 Wis. 405.

page 408. The court said the section provides that

" 'Any person who shall designedly, by any false pre
tenses * * * and with intent to defraud, obtain from
any other person any money,' shall be punished as therein
provided.
" 'The gravamen of the crime is the obtaining of the prop

erty described. * * * This statute, like other criminal
statutes, must receive strict construction.' "

It is therefore my opinion that to constitute an offense
under sec. 4423, among the necessaiy elements of the offense
are the following:

*Page 55rnfjthisivolumf!.
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1. It must be shown that the person giving the check
had knowledge that there were no funds in the bank.
2. It must clearly appear that there was an intent to

defraud.

3. The fraud must be so designed to induce the person to
part with his money.
4. The design must be accomplished, such person de

frauded relying upon the false statement.
5. He must part with his money in the jurisdiction where

the offense is laid.

See Bates v. State, 124 Wis. 612. (See also dissenting opinion
therein.)
As to the question of obtaining money under false pre

tenses by cashing the check, in the absence of any verbal
representations as to the funds in the bank, it is very obvious
that when a person gives his check the party to whom it is
given has a right to believe that he is not violating the state
law, and that he has funds in the bank. Therefore, in the
absence of any verbal statement regarding the funds, there
is an implied representation that there is a sufficient fund
in the bank to pay the check when it is presented. In a
criminal action, however, you must keep in mind that you
will be required to show affirmatively, beyond a reasonable
doubt, that there was an intent to defraud when the check
was given and the money therefor received.

Indigent, Insane, etc.—Mothers' Pension—^Under facts
stated widow entitled to aid.

December 16, 1915.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

In your communication of the 15th inst. you say:

"A widow and her three children own a home and two
lots in an incorporated village in this county wherein they
live. The oldest child is a girl, 12 years old. The husband
died, intestate, and left them this home and a team, wagon
and some other small amount of personalty. The widow
washes, she says, to get along. The village wherein they
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live aid Ihem by public aid, as they long have had a settle
ment therein.
"Question 1. Under ch. (i:37. Laws of 1915, can such

widow and children get aid through the county court as in
said chapter provided and thus relieve said village from giv
ing her and them aid, relieve it from maintaining and sup
porting its own poor, so to speak? You notice under this
chapter it says if they are getting aid in any other way, then
they should not be relieved as in said ch. 637, Laws of 1915.
"Question 2. If any aid can legally be given such family

through the county court, must not the county board tax
all such aid so given back to and make said village repay this
county in full under said ch. 637? This seems to be a scheme
to aid a municipality from supporting poor properly charge
able thereto."

Noting your last suggestion that this law seems to be a
scheme to aid a municipality from supporting poor properly
chargeable thereto, 1 am impelled to remark that you take a
very crass view of what is universally regarded as a most
beneficent law. You are referred to an opinion to Fred D.
Merrill, assistant district attorney of Brown county, under
date of November 30, 1915,* in which the purposes of this
law are discussed to some extent. I commend it to your
consideration.

Further, upon this same subject, you are reminded that
upon a close reading of this law you will obsers'e that the
municipality is relieved from supporting its poor only
to the extent of the aid granted by the state. No burden
whatever is laid upon the county except that it is required
to furnish a revolving fund out of which support of those
coming within the puiwiew of the law is temporarily pro
vided, but which is replenished at the end of the year by the
state and by the local municipality in which those who are
aided under, the law reside.

Referring to your second question, as to whether the county
board must lax aid given under this law back to the town or
village, will say thai if you carefully read subsec. 8, sec.
573/, Stats., as enacted by said ch. 637, you will observe that
it is provided therein that:

"The county board * * * shall determine the amount
to be raised and paid b^'^ each such town, village and city to

♦Page 1039 of this volume.
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reimburse the county for the money so advanced. Within
ten days after such determination the county clerk of each
county shall certify to the clerk of and charge to each such
town, village and city the amount so advanced."
In view of the fact, however, that the state is required to

pay one-third of this amount, I have ruled that the amount
properly chargeable back to the local municipality is two-
thirds of the amount paid out by the county for the support
of persons residing in any given municipality.

Recurring to your first question, will say that in my opinion
the widow to whom you refer is entitled to aid under this
law.

Indigent, Insane, etc.—Maintenance—Counties—Of the
three dollars per week recoverable under sec. 600 for main
taining insane patients in county hospitals, §1.75 belongs to
the state and $1.25 to the county.

December 17, 1915.
E. E. Brindley,

District Attorney,
Richland Center, Wisconsin.

In your communication of December 6th you state that
the county board of Richland county has instructed you to
collect from any person legally responsible therefor the
amounts charged to Richland county for the support of
insane patients at the Wisconsin state hospital for the insane,
and also at the Richland county insane asylum.
You state that for eveiy patient in the Wisconsin state

hospital for the insane from Richland county, Richland coun
ty is charged the sum of $1.75 per week and whatever is
expended for clothing for the patient. (Sec. 588, Stats.)
You inquire whether, in case you should proceed under sec.

600, Stats., to collect from the patient, or those legally re
sponsible for the patient's support, the amounts that Rich-
land county is charged with for the support of such patient
in the Wisconsin state hospital for the insane, the state of
Wisconsin has any interest in such amounts so collected.
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You refer to an opinion rendered by my predecessor on
June 27, 1912, (Attorney General's Opinions for 1912, p.
466), in which it was held that the state had an interest in
proceedings brought under sec. 600, and that it was the duty
of the district attorney to look after the interests of the state
.as well as the county. You also refer to the report of the
state board of control for the period ending June 30, 1914,
wherein you say the statement is made that the state has
no interest in the collections made by the district attorney
under sec. 600, Stats., and you inquire as to your duty in
this matter, both to the county and to the state.
The statement of the board of control referred to by you,

and found on page 58 of the last report of said board, is as
follows:

"Pursuant to sec. 600, R. S., the sums charged any county
for maintaining a patient in the state hospital may be col
lected by such county, by suit, out of the property of the
patient or from any persop legally bound to support such
person. The state has no interest in or concern with any
such proceeding. It is merely designed to reimburse the
county for its expenditures for maintaining such patients in
the state hospitals."

This statement is part of order No. 2, dated January 3,
1900, and signed "State Board of Control, by W. P. Lyon,
President."

You will note, however, that said statement only refers
to the recovery of sums charged by the county for main
taining patients in the state hospital and does not include
the sums charged the county for the maintenance of patients
in the county hospitals.

Said sec. 600 provides in part:

"The several district attorneys, under the direction of
the respective county boards, shall, in the name of the
county, sue for and collect from the property of any patient
maintained at a slate hospital or county asylum for the in
sane, at the cost of the county, or from any person legally
bound to support such patient, the amount charged to and
by such county for such support."

You will observe that under this statute it is made the
duty of the district attorney to sue for and collect the
amount charged to and by the county for the maintenance of
patients at the county asylum, as well as for those at the
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state hospital, and onl^^ the amounts charged to and by the
county for such support may be recovered.
Now, it is a fact that all patients maintained at the state

hospital from your county are maintained by the stale, with
the exception that the county pays SI.75 per week, and for
the necessary clothing. This is the only amount chargeable
to the county and this, of course, is the only amount that
can be recovered under sec. 600, for only that part of the
amount of the maintenance that is charged to and by the
county for the support of the patient can lie recovered.

Formerly the state paid only SI.50 per week to the county
for the maintenance of patients in the county asylums, but
the law was amended, making the amount SI.75 per week.
Prior to the amendment the state would receive one-half of

the money recovered and the county one-half. At the
present lime no more than SikOO per week can be recovered
from the estate, and the slate having paid or credited the
county with SI.75 is entitled to be reimbursed for said
SI.75. The balance, SI.25, goes to the county. This has
always been the practice in the past, as I am informed by
the secretary of the board of control. It often happens
that only part of the money expended by the county and
stale can be recovered from relatives or from the estate, and

in such cases it has been the practice to reimburse the state
first, inasmuch as the county is primarily held liable for the
support of the poor and indigent under our poor laws. An
insane person who has no property or relatives to pay for
his maintenance at the county asylum is, in a sense, a pauper,
and the county is primarily liable for his support.
The cjuestion as to the division of the money recovered

under sec. 604?, and also under sec. 600, for the maintenance
of patients kept at the county asylums, has never been passed
upon by our supreme court, and there is no statutory pro
vision definitely settling the cpicstion, except the general pro
visions of the poor law. The practical construction placed
upon it in the past I believe would be controlling with the
court should the question be presented to it.
You are, therefore, advised that tlic slate should be first

reimbursed for its expenses and the balance recovered should
go to the county.

70—A.G.
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Bridges and Highways—Counties—Bonds—Provisions of
sec. 697-67, relating to the issuance of bonds for highways,
do not apply to subd. (3), sec. 658, relating to the issuance
of bonds for the same purpose.

December 17, 1915.
M. E. Davis,

District Attorney,
Green Bay, Wisconsin.

In your letter of the 16th you refer to my opinion of the
14th* with reference to the right of the countj^ board to
issue bonds under subd. (3), sec. 658, Stats. You ask what
effect, if any, sec. 697-67 would have on this proposition;
whether it is optional with the county either to issue the
bonds through its board of supervisors or by the method
provided in the section referred to.

Sec. 697-67, Stats., provides for the issuance of bonds for
the original construction and for the improvement and
maintenance of highways by a county upon the determina
tion of a majority vote of the electors at an election called
for that purpose. There is no conflict between this section
and subd. (3), sec. 658, as I view it. It seems to me that the
county may proceed under either of these provisions. The
bonds issued under subd. (3), sec. 658, arc issued to aid the
county road and bridge fund, and the money thus raised
may be employed for any of the purposes for which the
county road and bridge fund may be used. Money raised by
the issuing of bonds under sec. 697-67 is to be used for the
original construction and for the improvement and mainte
nance of highways in the county. There is, apparently, very
little, if any, difference between the purposes of the two sec
tions. I see no reason, however, to think that a considera
tion of the latter section should affect the opinion given you
under date of the 14th.

*Page 1083 of this volume.



Opinions op Attorney-General 1107

Public Officers—Legislature—Compensation—A member of
the legislature is entitled to pay for services rendered as an
examiner of Ihe insurance department during session of the
legislature.

December 17, 1915.
Hon. John S. Don.ald,

Secretary of Stale.
In your letter of September 14, 1915, you state that F. W.

Kubasta has rendered a bill for services performed and ex
penses incurred during the month of July, 1915, as an ex
aminer of the insurance department, and that at that time
he was a member of the legislature then in session, and you
desire to know whether this is a proper charge against the
state or whether the position of examiner for the insurance
department is incompatible with that of member of the
assembly.

I can discover nothing in the duties of the two offices
that make them incompatible. Offices are. incompatible
where the nature and duties thereof are such as to render it

improper from considerations of public policy for one per
son to retain both.

"It seems to be Avell settled that the mere physical im-
possiblity of one person's performing the duties of the two
offices as from the lack of time or the inability to be in two
places at the same moment is not the incompatibility here
referred to. It must be an inconsistency in the functions of
the two offices, as judge and clerk of the same court, claim
ant and auditor, and the like. * * * xhc force of the
word, in its application to this matter is, that from the nature
and relations to each other, of the two places, they ought
not to be held by the same person, from the contrariety
and antagonism which would result in the attempt by one
person to faithfully and impartially discharge the duties of
one, toward the incumbent of the other. * * * xhe
oflices must subordinate, one the other, and they must, per
se, have the right to interfere, one with the other, before
they are incompatible at common law." Mechem's Public
OfTices and Officers, sec. 122.

It is quite plain thai there is no conflict in the duties per
taining to the two positions. The only thing that may be
said in this respect is that a member of the legislature can
not properly perform his duties as such member and at the
same time perform the duties of examiner for the insurance
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deparlment. However commendable it is for a member of
the legislature to be in attendance upon all the sessions of
the house of which he is a member, it is a matter of common
knowledge that members frec[uently absent themselves for
business or other reasons, sometimes with the express con
sent of the house, and at other times without such consent.
The power to compel attendance of members upon sessions
of the legislature, however, is vested by the constitution in
each house thereof and when a member is absent it must

be considered that his absence is with the consent of the

house, either express or implied. It would, therefore, appear
that, when Mr. Kubasla was absent performing the duties
of an examiner for the insurance department, it was with the
consent, either exjjress or implied, of the house of which he
was a member. At least, I think it must be so considered by
the auditing ofTicer of the state, if, as a matter of fact, such
consideration should be at all material to his right to draw
pay from the state for performing the duties of examiner for
the insurance department.

In Throop on Public Officers, see. 496, it is said:

"Where he Ithe officer) holds two incompatible offices, he
forfeits the compensation attached to the first, from the
time of his acceptance of the second, and that without judg
ment of ouster. But where the offices are compatible, he
may have the compensation attached to each office."

And in Mcchem's'Public Offices and Officers, sec. 859:

"An officer who holds two or more separate and distinct
offices, not incompatible with each other, to each of which
compensation is attached, may recover the compensation
provided by law for each office."

In Uniled Skdes v. King, 147 U. S. 676, it is held:

"When a statute increases the duties of an officer by the
addition of other duties germane to the office, he must per
form them without extra compensation: but if he is employed
to render services in an independent employment, not inci
dental to his official duties, he may recover for such services."
(Syllabus.)

To the same effect are the cases of V. S. v. Saundcrs, 120

U. S. 126; U. S. V. McCandlcss, 147 U. S. 692; MulleWs
Administralrix v. U. S., 150 U. S. 566.
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It is, therefore, my oiiinion that there is no legal objection
to the payment of Mr. Kiibasta's claim for services and ex
penses rendered and incurred by him as such examiner for
the insurance department.

Criminal Law—Abandonment—Counties—A man may be
prosecuted for neglecting to support his wife in the county
where the wife now lives although the original abandonment
occurred in another count3\

December 17, 1915.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

In your letter of the 15th you say that on the 14th day of
November, 1914, a husband deserted and abandoned his
wife and three minor children in Fond du Lac county, Wis
consin; that immediately thereafter both the man and
his wife and children came to Calumet county, but that
he has ever since failed to maintain or support any of
them. You ask if he must not be criminally prosecuted for
abandonment in Fond du Lac county, and if any prosecution
can be brought against him in Calumet county.

Sec. 4587c, Stats., provides for the punishment of any
person who shall, witliout just cause, desert or wilfully
neglect or refuse to provide for the support an<l maintenance
of his wife or minor children in destituLe or necessitous cir

cumstances. In other words, there are two different acts,

either of which is punishable under this section—the aban
donment of wife or children, or the wilful neglect or refusal
to provide for the support and maintenance of wife or chil
dren in destitute or necessitous circumstances. Itwouldseem

from what you say that the man in question was guilty in
Calumet county of wilfully neglecting and refusing to provide
for the support and maintenance of his wife and minor chil
dren. You do not state whether or not the wife and minor

children are in destitute or necessitous circumstances, but,
assuming that they arc, I see no reason why this man could
not be prosecuted in Calumet counti^ course he could
also be prosecuted in Fond du Lac county for the abandon
ment which took place there.
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Taxation—Deeds—Fees—Fees for issuing tax deed are
"subsequent charges" which must be returned upon can
cellation of deed.

Per contra fees for recording deed.

December 17, 1915.

C. H. WiEGAND,

District Attorney,
Eagle River, Wisconsin.

In your letter of the loth you say that at the last meeting
of the county board of supervisors it allowed certain claims
for illegal taxes which had gone to deed; that in the deeds
covering these illegal certificates there are also legal certifi
cates; that the board allowed the face of the certificate,
advertising fee of tax deed notice and five cents the de
scription for execution of deed, but did not allow anything
for recording fee or the seventy-five cents primaiy cost of
execution of the deed; that the claimant claims he should
have been allowed a recording fee for each deed and also
seventy-five cents on each deed as cost of execution; that
your contention is that, inasmuch as there are some legal
certificates in the deeds, the last mentioned amount should
not be paid, and you ask for my opinion upon this question.

Sec. 1184, Stats., provides that in case of cancellation of tax
certificates or tax deeds the county board shall issue an order,
among other things, "directing that the money paid for
such certificate on the sale, and all subseciuent charges
thereon, * * * be refunded with interest to such purchaser
or his assigns, upon the delivery of the certificate or deed to
be cancelled."

Sec. 1196, Stats., provides in part:

"The county clerk shall collect as fees for every deed of
land issued upon a tax sale, when such deed shall include
lands in contiguous tracts not exceeding one hundred and
sixty acres, seventy-five cents; and for every additional
tract therein described, five cents, and also the expenses of
advertising incurred under the provisions of section 1174."

It would seem to me that the fees for execution of the deed

are subsequent charges within the meaning of that term as
used in sec. 1184. Under sec. 708 all fees allowed by law to
the county clerk are to be collected by him and paid to
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the treasurer for the use of the county. It would therefore
seem that the county received this money as well as the
money paid for the tax certificates. Assuming that the deeds
were properly ordered cancelled, it would seem to me that
the holder of such tax deeds is entitled to receive the total

amount paid by him for the execution of the deed. I see no
reason for making a distinction between the seventy-five
cents and the additional five cents for descriptions in excess
of one hundred sixty acres.

In my opinion the recording fee stands upon a different
footing. It is optional with the purchaser whether he records
his deed or not. In many, if not most, of the counties of the
state the recording fee goes to the register of deeds and not
to the county. I do not believe the holder of the tax deed,
upon its cancellation, is entitled to receive the amount paid
by him for recording the deed.

Public Officers — Salaries — Judgmenls — Assignments —
County treasurer must decide at his own peril whether judg
ment creditor or prior assignee of sheriiT is entitled to his
salary.

Validity of assignments of oflicers' salaries discussed.

December 18, 1915.

Alyin M. Andrews,

Dislricl AUorneij,
Shawano, Wisconsin.

In your letter of December 11, 1915, you state that the
sherifl" has given an instrument in writing purporting to
assign a portion of his salary check each month for eleven
consecutive months from May 4, 1915. You state in this
connection that there is a balance of §605, to be secured by
twelve promissory notes. I assume that each one is approxi
mately S50.
You state that on April 7, 1915, the said sheriff gave an

order on the county treasurer, payable to H. Heilbronner,
for S7.50 each month for twelve months; that on October

28, 1915, he entered into a contract with the Anson-Eldred
Company, assigning $10 per month out of his salary'; that
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on November 1, 1915, said sherilT entered into an agreement
Avith one Ben Berg, assigning S50 of his salary per month for
four months. You state that all these agreements and con
tracts have been filed with the county treasurer, and have
been paid each month according to the contract, and that
the sheriff receives a salaiy of S150 per month.
You state that on December 8, 1915, there was filed with

the county clerk of Shawano county a certified copy of a
judgment amounting to S777.05, rendered against said
sherifi" on the 6th day of December, 1915; that the said
judgment was filed pursuant to ch. 360, Laws of 1915. You
ask whether the purported assignments of salar\% to become
due in the future, take precedence over the judgment. And
you also ask whether or not a county officer, to wit, a sheriff,
has the right to assign his salaiy to become due in the future.
You submit Exhibits "A", "Al", "B", "C" and "D",

being respectively a memorandum agreement with reference
to the first purported assignment to the Schweers HardAvare
Company; an authorization, signed by the sheriff, authoriz
ing the treasurer of ShaAvano county to deliver salary orders
to the Schweers IlardAvare Company; an order, signed by the
sheriff, to the county treasurer of ShaAvano county, to pay
II. Hcilbronner S7.50 for twcK'e consccutix'^e months; a
memorandum agreement, signed by the sheriff, agreeing to
pay to I3cn Berg $50 per month, beginning Deccmber4, 1915,
for four consecutive months; a memorandum agreement,
signed by Andrexv F. Anderson and Nina Anderson, agreeing
to pay to the Anson-Eldred Company SIO per month on the
28th of November, 1915, and each month thereafter up to
the 28th day of April, 1916, and thereafter $90 per month
until the entire sum of $780 has been paid.

It Avould seem that the first question to consider is AA'hether
or not the sherilT can assign his Avages to become due in the
future. Upon this question there is some difierence of opinion.
The case of Slalc ex rel. Stale Bank v. Hastings, 15 Wis. 75,
holds that a circuit judge may assign his salarA- to become due
in the future. We hax^e been unable to find any Wisconsin
cases deciding this specific point, but, from a search of the
authorities, it seems very clear that the great Aveight of
authority is to the cflect that the unearned salary or emolu
ment of an officer,'Avhich may become payable in the future.
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is incapable of assignment, the theoiy being that it is against
public policy and would operate prejudicially upon public
service. See Schivcnk v. Wyckoff, 9 L. R. A. 221. In Bowery
National Bank v. Wilson, et ai, (N. Y.) 9 L. R. A. 706, a
sheriff of the county of New York assigned a portion of a
sum of money due him for seiwiccs to be rendered, and the
court, in determining the question, said:

"It is sclLlcd in this state that an assignment by a public
officer of his unearned salary is contrary to public policy
and void. * * *
"The same rule is established in IZngland, and in some of

the United States. * *
contrary rule would permit ihe public

service to be undermined by assignments to strangers of all
the funds appropriated to salaries. * * * it does not
need much reflection or observation to understand that such
a condition of things would not fail to produce results
disastrous to the cfiTiciency of the public service." (p. 707.)

In a note to this case, attention is called to Slale ex rel.
State Bank v. Hastings, 15 Wis. 75, as being contrary to this
decision, and it is the only case cited in that connection.

In 5 L. R. A. {N. S.) at 567, footnote, in speaking of the
case of Slale ex rel. Slate Bank v. Hastings, 15 Wis. 75, appears
the following:

"This case is criticized or disapproved by nearly all the
authorities holding a contrary doctrine."

The case of State v. Hastings, supra, was decided about
1865, and since that time has not been approved or dis
approved by our court with reference to this particular
question, and in view of the fact that the great weight of
authority outside of our state is of a contraiy opinion, it
is veiy difficult to conjecture with any degree of certainty as
to what our supreme court would do at the present time upon
this point, and as to whether or not a sheriff could assign
his salaiy to become due in the future.

I assume from your letter that the exemptions of the sheriff
are S60, and that not more than $90 in any event could be
assigned by him without the signature of his wife, which
does not appear to be attached to any of the purported assign
ments except Exhibit "D," which bears the name of Nina
Anderson, whom I assume to be the wife of the sheriff. Sec.
2313« provides:
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"No assignment of the salary or wages of any married
man, then or at the accruing thereof exempt by law from gar
nishment, shall be valid for any purpose unless suf^h assign
ment shall be in writing signed by the wife, if she at the time
be a member of his family, and unless hei- signature be wit
nessed by two disinterested witnesses; nor shall any such
assignment be valid as to any such salary or wages to accrue
more than two months after the date of the making of such
assignment."

From the above it appears, first, that an assignment of
salary exempt from garnishment is void unless the assign
ment be signed by the wife, and, second, no assignment of
salary beyond two months from the date of the assignment is
valid. It appears, therefore, that there is no validity to the
assignments dated April 7th and May 4th for the reason that
more than two months have elapsed since such assignments;
that after December 28, 1915, the assignment to Anson-
Eldred Company dated October 28, 1915, will be without
further validity. For these reasons it seems that the above
three assignments may be thrown out of our consideration.
Coming now to the assignment dated November 1, 1915,

by which the sheriff assigned S50 to Ben Berg, it will appear
that, prior to November 1st, he had already assigned S67.50
of his salary, leaving S82.50. Then, on said date he assigned
$50 more. This later assignment included more than his
non-exempt salarj' and to be valid required the signature of
his wife. At any rate there will be no validity to that assign
ment after January' 1, 191G.
From the above considerations it appears that the rights

of these respective assignees rest upon rather precarious
grounds, and, to say the least, are of exceeding doubtful
validity.
At this point, another principle of law is suggested to cast

further doubt upon the validity of the claims of these re
spective assignees.

"A single cause of action or a cause of action which arises
on an entire contract cannot be divided by partial assign
ment without the consent of the debtor so as to enable each
assignee to institute an action for the part of the claim
assigned to him, and thus subject the debtor to a number of
actions." 23 Cyc. 443.

The treasurer is not bound to recognize Exhibit "A" and
Exhibit "Al," which are merely a memorandum agreement
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of an authorization. A county treasurer is under no obliga
tion to pay out a salary check in various parcels for the ac
commodation of strangers. Exhibit "Al" is an authoriza
tion to the treasurer of Shawano county to deliver to the
Schweers Hardware Company on May 21, 1915, a salary
order of A. F. Anderson, a sheriff of Shawano county, and
an authorization of said hardware company to deliver the
salary order of said sheriff for eleven additional consecutive
months. It does not authorize him to pay the check to
anybody. In fact, the memorandum agreement, Exhibit
"A," apparently assumes that the check is to be given to the
sheriff himself. Par. 4, which is the paragraph containing
the agreement, specifically says:

"Now, therefore, it is agreed, by and between Andrew F.
Anderson and the Schweers Hardware Company, that the
said Andrew F. Anderson shall, upon request, endorse his
salary check over to the Schweers Hardware Company
each and every month," etc.

This assumes upon its face that the check is to come into
the hands of A. F. Anderson, the sheriff, and that he is to
endorse it over to his creditor. The most that can be said

of Exhibit "Al," in view of the agreement juSt mentioned,
is that he authorizes the treasurer to do something if he sees
fit, but he is under no obligation to recognize or act pursuant
to such directions. The same thing is true, in great degree,
of the other purported orders and agreements.
Ch. 360, Laws of 1915, specifically sets out the rights of

the creditor and the conditions with which he must comply
in order to avail himself of the right to collect money on a
judgment in the hands of a public ofTicer. These conditions
have been complied with upon your statement of facts.
The statute is mandatory upon the proper officer so served
to pay on the judgment the amount above exemptions in his
hands at the time the judgment is filed. The statute pro
vides:

"It shall thereupon become the duty of the proper officer
of such state, county, city, village, town," etc.

While it is my opinion that the rights of the judgment
creditor are paramount to those of the various assignees
mentioned, it must be borne in mind that conflicting in
terests make claim to the salary of the sheriff. Under this
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law there is no way provicleci by which the rights of the re
spective interests may be determined by the adjudication of
a court of competent jurisdiction. The law lays upon the
county treasurer the burden of deciding these various ques
tions at his own peril. This is but another of a multitude
of situations which confront disbursing public officers under
this law. The law provides no way by which the relative
rights of conllicting interests, such as there are here, may
be determined by court adjudication, and the disbursing
officer protected in his official action by judicial decree.
For the first time throughout history, sovereignty has per
mitted itself and its municipalities to be annoyed by proceed
ings in the nature of garnishment, but, worse than that, it
has provided no way by which the disbursing officer may be
protected where conllicting interests make claim to the salary
of the public official.
There seem to be just two courses which the county

treasurer may pursue. He may refuse to honor any of the
claims and refrain from paying the money to any one until
it shall be determined in some appropriate proceeding which
of these various conllicting interests is entitled to the sherilTs
salary. In such event the county treasurer may be manda-
mused, no doubt, by any one of those claiming the salary of
the sherilT, and in such proceeding the treasurer will be
mulcted for costs. If he does not see fit to follow this course

he may then undertake to decide and pass upon the merits
of these several claims and pay the money to those whom he
shall determine to be entitled thereto, lout in so doing he
will disburse the money at his own peril. If he err in judg
ment in passing upon the rights of the various parties mak
ing claim to the salary, he will be liable to make restitution
for paying out the public funds without authority of law.
In either event the treasurer is in an unpleasant situation.
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Indigent, Insane, etc.—Public Health—While the siiper-
inlendent of a poorhoiisc must receive a person duly com-
miLLed afTlictcd with tuberculosis, appropriate provision
should be made for such patient .under sec. 1417, Stats.

December 21, 1915.

L. Olson Ellis,

Distrcit Attorneu,
Black River Rails, Wis.

In your cornmimication of December 17th you slate that
the superintendent of the poor in your county has informed
you that a poor woman from one of the towns in your county
was placed in the county poorhouse and that said person is
afllicted with tuberculosis. You inquire whether the super
intendent is compelled to receive a consumptive at the insti
tution.

In answer to your question, permit me to say that under
sec. 1527, Stats., a child over five years and under sixteen
years of age is prohibited from being sent to the poorhouse.
Other indigent persons, however, may be committed to the
poorhouse (see sec. 1515). If they are so committed, the
superintendent, of course, has no option in the matter.
The correct procedure in all such cases as the one you

mention is to have the person removed from the poorhouse
by the board of health as directed in sec. 1417, Stats. Said
section provides:

"When a person conlincd in a common jail, county asylum,
workhouse or poorhouse has a disease which, in tlie opinion
of the physician of the board of health or such other physician
as it may consult, is dangerous to the safety and health of the
other prisoners or inmates or of the inhabitants of the neigh
borhood, the board shall, by its order in writing, direct the
removal of such person to some hospital or other place of
safety, there to be provided for and securely kept so as to
prevent his escape until its further order. If such person re
cover from the disease he shall be returned to such jail,
county asylum, workhouse or poorhouse; and if the person so
removed is committed by the order or judgment of any court
or under judicial process the order for his removal or a copy
thereof shall be returned l)y the board, with their doings
thereon, to the ofTicer oi- court under whose order, judgment
or process such person was committed. No prisoner so re
moved shall thereby commit an escape."
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Public Health — Municipal Corporations— Villages—Sec.
14146 does noL apply to villages.

December 21, 1915.

Hon. C. a. Harper,
Slate Health Officer.

I have your request for opinion of the 20tn inst. upon the
question of whether the word "town," as used in the first
line of sec. 14146, Stats., may be construed to mean village.
That section provides for the abating of a nuisance in any

town situated wholly within a county containing within its
boundaries a city with three hundred thousand population
or more, created by any drain, pipe, sewer or other outlet
so constructed as to permit the discharge or drain into any
established highway of any infectious or noxious matter.
The question is whether the proceedings therein provided

for may be invoked when similar circumstances exist in a
village. By subd. (17), sec. 4971, it is provided:

,  "The word 'town' may be construed to include all cities,
wards or districts unless such construction would be repug
nant to the provisions of any act specially relating to the
same."

Curiously enough it is not here provided that the word
"town" may be construed to include a village under similar
circumstances. However, it is probable that the word
"town" may be so construed when it is neccssaiy to enlarge
the scope of the statute to the boundaries of legislative in
tent even in the absence of such a slatutoiy rule of construc
tion. But upon consideration I am inclined to the opinion
that the legislature did not intend the provisions of sec.
14146 to apply to villages. In enacting that section it seems
to have been the puri)Ose to provide a way for abating a
nuisance such as is therein described, in country districts
where sewer systems are absent and where local authorities
lack the comprehensive power to deal with nuisances that is
enjoyed by village and city autiiorities. In the first place,
the section makes use of the phrase "established highway,"
which is not a usual designation for a village street. Then,
further on in the section, it refers to the "town board"
under such circumstances as to exclude the idea that the

village board was within the contemplation of the legislators.
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I am inclined to the opinion that the section was not in
tended to apply to villages, first, for the reason that a
nuisance, such as is therein described, is not likely to occur
in an incorporated village where sewers, gutters and drains
are generally found, and, in the second place, because, if a
nuisance of this kind does occur in a village, the village board
seems to have ample power to deal therewith under its general
powers contained in sec. 893, Stats.

In Uiis connection, special attention is called to subd. (20),
sec. 893, which confers upon the village board, among other
things, power

"To appoint a board of health, which shall have all the
powers of such boards under the general laws of the state;
*  * * to declare what are nuisances and to prevent or
abate the same: to require the owner or occupant of any
grocery, cellar, tallow chandler's shop, soap factory, tannery,
stable, barn, privy, seAver or other unwholesome or nauseous
house, building or place to remove or abate the same or to
cleanse it as often as may be deemed necessarv for the pub
lic health."

The provision just quoted clothes the village board with
ample power to deal with the situation covered by sec. 1414&
and it is my opinion that said section was not intended and
may not be interpreted to include villages within its pro
visions.

Appropriations—Education—Industrial Schools—State aid
for industrial schools must be granted in whole or denied in
whole.

December 21, 1915.
Hon. F. E. Turneaure,

State Board of Industrial Education,
Madison, Wisconsin.

I have your communication of the 18th inst. in which
you refer to the statute relative to industrial education, sees.
553p-l to 553p-15, inclusive. You refer to the amendment
of subsecs. 1 and 1 made by ch. 313, Laws of 1915, and also
by ch. 515, Laws of 1915, and you state that ch. 313 con
tains a dilTerent expression relative to state aid than is
contained in ch. 515. You inquire whether ch. 515 wholly re-
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places eh. 313. This question must be answered in the
afTirmative. Ch. 515 is a later enactment and purports to
give the whole of subsecs. 1 and 1, see. 553/)-6. Said subsec
tions, as there reenacted and amended, wholly replace the
provisions of the same subsections in ch. 313, Laws of 1915.
You also inquire whether it is within the power of the

board and state superintendent to declare certain parts of
the work done in the industrial school or classes as satisfac

tory and other parts as unsatisfactory and upon such bases
allow part of the state aid for the municipality maintaining
such school; or whether it is incumbent on the board and

superintendent to declare the entire work of all the schools
or classes of a city merely as satisfactory or unsatisfactory,
in which case the city would receive its full pro rata or
would receive nothing at all, according to a favorable or
unfavorable declaration of the board.

Subsec. 4, sec. 553p-6, as amended by ch. 515, Laws of
1915, provides:

"If such report is satisfactory to the state superintendent
of education and the state board of industrial education,
and they are satisfied that the school or schools have been
maintained in a satisfactory .manner for not less than eight
months during the year ending the thirtieth of the preced
ing .June, the state superintendent of education shall inaUe a
certificate to that elTcct and file it with the secretary of state.
The secretary of stale shall then draw a warrant payable
to the treasurer of such city, town or village in which such
industrial school is located, for a sum equal to one-half the
amount actually expended for maintenance and salaries of
teachers for instruction specified in subsection 1 of section
553p-3 of the statutes, but in no case shall the amount ap
propriated exceed twenty thousand dollars for any one city
of the first class, nor more than ten thousand dollars for
any other one city, town or village."

Mere it is provided that, if the report is satisfactory and
the superintendent and the board arc satisfied that the
school or schools have been maintained in a satisfactory
manner, they shall make a certificate to that effect and file
it with the secretary of state and thereupon the secretary of
stale shall draw a warrant for the sum to which the muni

cipality is entitled. This sum is a definite amount. It is
equal to one-half of the amount actually expended for main
tenance and salaries of teachers under subsec. 1, sec. 553p-3,
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but in no case shall it exceed a certain amount. There is no
authority here given to declare satisfactory a part of the
work and allow state aid in part. The school or schools as a
whole must be satisfactory or unsatisfactory and the report
must be accordingly. If there is any unsatisfactory feature
in the school it will have the effect, unless remedied, of pre
venting the municipality from receiving state aid.

Charitable and Penal Insiitulions—Courts—Criminal Law

—Federal court cannot commit a boy to the industrial
school for boys at Waukesha.

December 22, 1915.

State Board of Control.

Your letter of the 20th inst. states that a boy bora Jan
uary 11, 1898, was, on the 8th day of December, 1915,
committed by the United States district court for the western
district of Wisconsin to the Wisconsin industrial school for

boys for a term of three years and thirty-five days, that is,
until he arrives at the age of twenty-one years; and that the
superintendent of that school desires to be advised whether
he can legally hold this boy in custody after July 1, 1916.

It is my opinion that he cannot so restrain him, Init my
reason'for so holding is probably dificrent from the one
which prompted the inquiry.
The authority of a federal judge to commit or sentence a

prisoner to a state institution, if such authority exists, must
be found in the federal statutes. And the right or authority
of the keeper of a state institution to receive into custody
and detain a prisoner so committed, if such authority exists,
must be found in a state statute. These propositions are
fundamental and elementary. They inhere from necessity in
the two distinct sovereignties—state and federal.
There is no statute, I believe, which empowers tiie federal

court to commit or sentence a criminal to the Wisconsin

industrial school for boys. There are two sections of the
federal statutes which permit the federal courts to direct
that criminal sentences imposed upon juvenile offenders be
executed in state reformatories or houses of correction.

71-A.G.
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"\Vhenever any person is convicted of any oflense against
the United Stales which is punishable by fine and imprison
ment, or by either, the court by which the sentence is passed
may order the sentence to be executed in any house of tor-
rcction or house of reformation for juvenile delinquents
within the state or district where such court is held, the use
of which is authorized bij the legislature of the stale for such
purposed' Sec. 5518, H. S. U. S.; sec. 10549, U. S". Comp.
Stats. 1913.

It is at once apparent that the federal court may order the
sentence executed in a state institution only where such exe
cution "is authorized by the legislature of the state for such
purpose." Such authoi-ity has not been granted by the
legislature of this state for execution of the sentence in or
commitment to the stale industrial school for boys by the
federal courts.

Sec. 4931 provides that the warden shall receive into,the
state prison all persons convicted before any United States
court held within this state and sentenced by that court to
said prison. But there is no like statute with reference to any
other penal or reformatory institution of this state.

Sec. 5549, R. S. U. S. (sec. 10550, U. S. Comp. Stats.
1913), provides that offenders against the laws of the United
States, being under the age of sixteen years, who may be
convicted of crime punishable by imprisonment, shall be
confined in some house of refuge to be designated by the
attorney general. It is thought this section does not apply,
because the industrial school for boys was not designated
by the attorney general and does not apply to state reforma
tories, and because this boy was more than sixteen years of
age when sentenced. In this connection it should be stated
that the statute authorized the attorney general to contract
with the managers of such houses of refuge for such imprison
ment and for sustenance and proper employment of such
juvenile ofTenders. This must refer to private houses or else
to houses where the statute authorizes the management to
make such contracts.

The superintendent of the industrial school in his letter
to you refers to ch. 387, Laws of 1915, as having some bear
ing upon the matter under consideration. That chapter
amends sees. 4966 and 49(i9, Wis. Stats., as to the age and
terms of commitment of boys to the Wisconsin industrial
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school. As amended, these sections authorize the commit
ment of boys under sixteen years of age and limit all such
commitments to the time the boy shall attain the age of
eighteen years. Prior to this amendment boys under eight
een years might be committed and the commitment was
until they attained the age of twenty-one yeais. But ch.
387 will "not be effective until July 1, 19Ui. This same
chapter likewise amends sec. 1546, Stats., and adds to the
statutes sec. 1516a. These amendments may have a very
material bearing on the term of commitment or imprison
ment of boys who are sentenced or committed by state au
thority prior to July 1, 1916. Your inquiry, however, does
not relate to that point and no opinion is expressed thereon.
The Wisconsin statutes above cited have reference to state

courts, and the limitations therein contained with reference
to age, and the term of commitment or duration of sentence,
apply only to state courts. It is not within the power or
jursidiction of the state legislature to prescribe the term of
imprisonment or detention which shall be imposed by federal
courts upon persons convicted of crime in those courts. It
follows, therefore, that ch. 387, Laws of 1915, can have no
effect whatever upon the legality or illegality of the detention
of the boy in question.

Unless there is somcstatcstaLutebearingupon thisquestion
which has not been found, the commitment of this boy to the
Wisconsin industrial school for boys is illegal.

Criminal Law—Flag—Educalion—Failure to maintain
flag on schoolhouse does not constitute a crime.

December 22, 1915.

James H. Hill,

District Attornei],

Baraboo, Wis.

1 have your letter of December 21st in which you desire
to be advised as to whether the provisions of sec. 4635,
Stats., would apply for a violation of ch. 34, Laws of 1915.

Said ch. 34 amends sec. 436a, Stats., to read as follows:

"Every board of education or district board shall purchase
at the expense of the city, town, village, or district to which
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iL belongs and display from a flagstalT on each schoolhousc
or on the grounds thereof a flag of the United Slates, and shall
purchase in like manner whatever may be needed for the dis
play or preservation of said flag. It shall be the duly of
every board of education or district board and of every
principal or teacher in charge of each school to cause such
flag to be properly displayed in seasonable weather during
the school hours of each day's session of school upon the flag
staff of said schoolhousc or school grounds."

Said sec. 4(335 provides:

"Any person who shall be convicted of any oiTensc the
punishment of which is not prescribed by any statute of this
state shall be punished only by imprisonment in the county
jail not more than one year or by fine not exceeding two hun
dred and fifty dollars."

There is no punishment prescribed for a violation of the
provisions of said sec. 436a, as amended, and the question
arises whether it sets forth an olTcnse within the contem
plation of sec. 4635.
Our supreme court has held thai sec. 4635 is probably ap

plicable to common law olTenscs. Sec Smith v. Stale, 63
Wis. 453. It will be observed that by its terms said section
is applicable to "any offense" for which a person may be
convicted. Thus sec. 436a defines "any offense."

"The word 'offense' is used as synonymous with 'crime,'
and means an olTense for which a criminal punishment may
by law be inflicted." State v. Jager, 19 Wis. *235.

It has also been defined as "the transgression of a law; a
crime." Anderson's Law Dictionany-.
"The term 'criminal offense' * * * includes mis

demeanors as well as felonies," but not violations of munici
pal ordinances. Koch v. State, 126 Wis. 470, 478.

"A crime is any wrong which the government deems in
jurious to the public at large, and punishes through a judicial
proceeding in its own name." I Bishop's New Grim. Law,
sec. 32; Patterson v. Nat. Premium Life Ins. Co., 100 \\4s.
118, 12(5.

A criminal action is one "prosecuted by the state as a party
against a person charged with a public offense, for the punish
ment thereof." Sec. 2598, Stats.

Sec. 436a prescribes certain duties for the board and
teachers to perform, but it seems to me that it does not de-
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fine an odensc as contemplated by said sec. 4635. While the
officers and teachers may be compelled by mandamus to
perform the duties imposed upon them by this statute, I
do not believe that they can be convicted of a crime or
offense. Your question, therefore, is answered in the
negative.

Banks and Banking—Valualion of Propcrtg—A banking
house may be carried on the books of the bank at a sum repre
senting the original investment therein, but not at the in
creased value thereof.

December 22, 1915.

Hon. a. E. Kuolt,

Commissioner of Banking.
I have your communication dated the 16th inst., wherein

you ask for an opinion upon the following statement of
facts:

"A bank, which has a capital of S10,000 and a surplus of
S6,000, has carried its banking house and fixtures since its
reorganization in 1903 at 89,000, which is in excess of the
twenty-live per cent limit imposed by the present statute.
"The bank now desires to increase its capital and likewise

carry its banking house at an increased value. The actual
value of the building and site is worth considerably more than
89,000, and the bank contends that, inasmuch as the build
ing was owned prior to the enactment of the present banking
statute, they should be permitted to carry the building and
fixtures at their actual value, which they represent to be
815,000, which, with the contemplated increase in the cai)ital
to 820,000, would be greatly in excess of the twenty-five
per cent limitation of sec. 2024-19."

You desire to know whether this additional increase in

the value of the building may be carried on the books of
said bank, bearing in mind that sec. 2024-19 does not apply
to holdings of the bank prior to the enactment of our present
banking statute adopted in 1903.

Sec. 2024-19 reads in part as follows:

"A bank may purchase, hold and convey real estate for
the following purposes only:
"First: Such as shall be necessniy for the convenient

transaction of its business, including with its banking offices
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other apartments to rent as source of income. No bank
shall invest in a banking ofTice, including apartments con
nected therewith, a sum exceeding twenty-five per cent of
its capital and surplus; provided, that this limitation shall
not apply to the present holdings of banks now doing busi
ness."

As I understand it, the bank was an existing bank doing
business at the time of the enactment of our present bank
ing law, known as ch. 231, Laws of 1903. It had a capital
stock of S10,000 and carried its banking house and fixtures
at S9,000. This same bank now intends to increase its

capital stock to S20,000 and desires to carry, as an asset, its
banking house and fixtures at their present actual value,
which is represented to be 815,000.

I assume that in 1903 89,000 represented the actual in
vestment of said bank in its banking house and fixtures and
that the present valuation of 815,000 is made up of said
actual investment of 89,000, plus an increase in the market
value of said property amounting to 86,000.

"The Century Dictionary defines the word 'invest' as
follows:

"To employ for some profitabie use; convert into some
other form of wealth, usually of a more or less permanent
nature, as in the purchase of property or shares, or in loans
secured by mortgages, etc.; * *

«' * * *

"In 23 Cyc. 3'1<S, 'invest' is defined as follows:
"As used in connection with money or capital, to give

money for some other properly; to lay out money for some
other kind of property, usually of a permanent nature;
*  * Morse p. Equilable Life, 108 N. Y. Supp. 986,
988-989.

"To 'invest' means to lay out money or capital in business
with the view of obtaining an income or profit, as to invest
money in bank stock; to employ for some profitable use;
to convert into some other form of wealth, usually of a more
or less permanent nature." In re Curtis, 60 All. 240, 241,
26 R. I. 580, 582, quoting 17 Am. and Eng. Lncy. of Law,
(2d ed.) 420.

I am convinced that as used in the above section the word

"invest" is intended to mean an actual outlay or expenditure
of money or capital in acquiring a banking ofTice by a bank
ing corporation.
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Under the statute above quoted, a bank with a capital of
310,000 can invest for a banking house and fixtures not to
exceed S2500, and a bank with a capital of $20,000 can invest
not to exceed $5,000 for these purposes. As, in fact, the
bank in question was doing business at the lime the new
law above cited went into effect the twenty-five per cent
limitation contained in the law; did not apply to it, and it
has continued to cany its banking ofTice at the amount it
did in 1903; viz., at $9,000.

Sec. 2024-18 provides, among other things, that

"No increase of the capital shall be valid until Ihe amount
thereof has been subscribed and actually paid in; provided,
that the entire surplus fund of a bank, or as much thereof
as may be recpiired, may be declared and paid out as a stock
dividend, to applv on, and be converted into, such increase
of capital."

It will be noted that this section specifies exactly in what
manner the banking capital of a bank may be increased
and what assets of a bank may be used for this purpose.
To permit the bank in question to carry its banking office at
815,000 would, in effect, amount to an issuance of a stock
dividend of 86,000 to its stockholders as a portion of said
increase of the capital stock. Furthermore, if a bank may
be permitted to increase its capital by a stock dividend
equal to the amount of the increase of the market value of
its banking house, then, for the same reason, it may be per
mitted to increase its capital stock to an amount equal to
the rise in the market value of any of its other assets. This
the statute does not permit.

While the bank in question, after increasing its capital to
820,000, may undoubtedly, by reason of the proviso in sec.
2024-19, still"continue to carry its banking house and fixtures
at the sum of 89,000, it is clear to me that it cannot be per
mitted to cany the same at 815,000, or any amount in excess
of said 89,000.

It is, therefore, my opinion that the increase in the value
of the bank building may not be carried on the books of
said bank at a greater sum than 89,000 in case its capital
stock is increased.
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Fish and Ga/iie—Unlawful to fish through the ice on
BulTalo lake in Marquette county.

December 23, 1915.
John A. Conant,

District Attorneij,
Westfield, Wisconsin.

I have your inquiry of Decemlier 17th in which you refer
to sec. 62.31, Stats. 1915, and subd. (4) thereof, which
reads:

"Except as expressly provided in this chapter, no persons
shall take, catch, or kill fish of anv varietv through the ice
on * * * any lake in the counties of Forest, Langlade
and Marquette."

You state that the Fox river between the villages of En
deavor and Montcllo has been made broad by the govern
ment locks at Montello, and is commonly known as BulTalo
lake; that the waters How so slowly as to be hardly notice
able; and you inquire if this is a lake within the meaning
of the statute.

The distinction between a stream or river and a lake or
pond is that in the one case the water has a natural motion
or current; while in the other the water in its natural state
is substantially at rest. 18 Am. and Eng. Ency. of Law
(2d ed.) 130.

I find that the original records in the state land office
show that this body of water was meandered and designated
as Buffalo lake in the United States government survey,
dated June, 1851. This, together with the fact that the
river in its natural state is a comparatively small stream,
and that the body of water created by the government dam
has no perceptible current, is decisive of the question sub
mitted by you. Nc-pec-nauk Cluh v. Wilson, 96 Wis. 290.
The court laid great stress upon the fact that tlie body of

water is meandered by the government and recognized as a
lake. The bed, therefore, is conceded by the United States
to be vested in the state. Illinois Steel Co. v. Budzisz, 115
Wis. 68.

You are therefore advised that BulTalo lake in Marquette
county, is included in the prohibition in sec. 62.31, Stats,
to the effect that no person shall take, catch, or kill fish of
any vaiiety through the ice on any lake in Marquette county.
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Appropriations—Agriculture—Pure Seed Inspection—Fees
arising from pure seed inspections accrue to the use of the
pure seed inspection department of the university.

December 23, 1915.
Hon. a. L. Stone,

Stale Seed Inspector,
University of Wisconsin.

In your communication of the 20th inst. you state that
the legislature of 1913 took away the fees received for the
inspection and testing of seed under the provisions of sees.
1494a-l to 1494.i--l{), inclusive, Stats., and turned the same
into the university- fund income of the state treasury. See
sec. 1494.r-l(i.

There was no statute authorizing the same to be expended
as an appropriation in your department. You direct my at
tention to the provisions of subsec. 29, sec. 2, ch. 613, Laws
of 1915, which provides as follows:

"All moneys received by each and every person for and
on account of the sale of dairy, live stock and farm products,
and on account of dairy tests, also for rent of silo forms,
deposits on account of drainage projects, certification of
potato seed, and all moneys received for similar lines of
agricultural extension service work shall be paid within one
week of receipt into the university, fund income and the
moneys so deposited are appropriated to the state board of
education, subject to the provisions of chapter 497, Laws of
19L), as a revolving appropriation for the payment of ex- .
penscs incurred in the above mentioned lines of Avork, but
any surplus accumulated to the credit of this appropriation
which is not required for the payment of the expenses above
referred to shall revert to the university fund income."

You state that the fees amount to about S800 annually
and that thcyare necdedforthesupportofyourwork, andyou
inquire whether, under the above provisions, the money col
lected as fees for the testing and inspecting of seed may
again be used foi' the support of such work.

While the seed inspection laboratory and the fees received
therein are not specilically mentioned, yet it seems to me
the language used is broad enough to include such fees, and
"all moneys received for similar lines of agricultural exten
sion service work" is broad enough to include such fees.
This is true especially in view of the fact that "certification
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of polalo seed" is one of the enumerated items preceding
this language. Of course the whole matter is subject to the
provisions of ch. 497, Laws of 1915.

Curporalions—Tille Insurance—A corporation may not
transact a tille guarantee and insurance business until it
has a capital stock of 8200,000, although it may transact
other business for which it was organized.

December 27, 1915.

Hon. John S. Donald,

Sccrelary of Slate.
I have your reciucst for opinion in which you submit the

following:

"What, in your opinion, is the status of a corporation
which provides in its purposes, among other things, for the
guarantee of title and personal property and to guarantee
the owners of real estate, personal property and mortgages
and other persons interested in such property against loss
by reason of defective titles, loans and encumbrances, where
the capital stock of such corporation is less than S2U0,C00?
(Sees. 1777</, 1777/? and 1777/.)
"May they afterward increase the capital stock to S2C0.-

000. and then make deposit as required by sec. 1777/?"

Under sec. 1771, Stats., it is provided:

"Three or more adult persons, residents of this state, may
form a corporation in the manner provided in this chapter
to conduct, pursue, promote or maintain any one or more of
the following named purposes, the same being of a lawful
natui'e;"

Then follows the enumeration of the purposes and enter
prises for the conduct of which corporations may be formed,
concluding,

"Or for any lawful ])usiness or purpose whatever, whether
similar to the purposes herein mentioned or not, except the
business of banking, insurance (other than title insurance),
building or operating public railroads or plank or turnpike
roads or other cases otherwise specially provided for."

It appears from the language of this section that a cor
poration may be foimed to conduct a title guarantee or
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insurance business in conjunction with any other business
therein mentioned, or "any lawful business or purpose
whatever," except such as are excluded by the concluding
words of the section as above quoted.

It would seem, therefore, that sees. 1777(/, 1777/i and 1777/
are rather in the nature of conditions or limitations imposed
upon the right of title guarantee companies to do business
as such than a grant of power or privilege to form such
companies. Sec. Ylllg imposes certain conditions with re
spect to the amount of capital stock of such companies re
quired to be subscribed and the amount required to be paid
in, provides that a certain proportion of the assets shall be
invested in certain^classes of securities. Sec. 1777/i expressly
grants to such corporations power to deal in securities of
various kinds, and sec. 1777/ provides for the making of
certain statements by such corporation to the secretary of
state, the filing of a bond with the secretary of state for the
protection of the creditors of such corporation and fixes a
license fee.

Your question is, whether the formation of a corporation
with powers enumej-ated in its articles of incorporation,
including the power to do a title guarantee or insurance
business, is of any effect, the corporation not having $200,000
of capital stock, and, if so, of what elTect. Also, you ask
whether a corporation may be so formed and afterwards,
by increasing its capital stock to $200,000 and otherwise
complying with the provisions of sees. I777g and 1777/, be
come authorized to conduct a title guarantee or insurance
business.

The answer to these questions is found in the form of the
language employed to impose the condition in sec. \lllg, viz.:

"Corporations formed under this chapter for the purpose
of insuring or guaranteeing owners of real estate and owners
of real estate mortgages and others interested in real estate
from loss by reason of defective titles, liens or incumbrances
shall not he authorized to transact anij business or exercise
any powers as such except with a capital stock of at least two
hundred thousand dollars. * * *" etc.

The language of this condition is in efTect referred to to
define the scope also of sec. 1777/ by the use of these words,
"Whenever any such corporation," etc. It will be observed
that the language above quoted from sec. 1777<7 does not
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prohibit the forming of the corporation or lay any restraint
thereon, but merely suspends the riglit of the corporation to
do business as a real estate title insurance or guarantee
company until the conditions of these statutes arc complied
with.

The statute contemplates that a corporation may be and
is "formed under this chapter" for that business, but it pro
vides that such corporation "shall not be authorized to
transact any business * * * as such, except with a
capital stock of at least two hundred thousand dollars," etc.
The conditions with respect to the amount of the capital

stock and the investment thereof and other conditions im

posed arc conditions subsequent with respect to the forma
tion of the corporation and are conditions precedent only
with respect to the right to do a real estate title insurance or
guarantee business. Nor are these conditions imposed upon
the right of the corporation to do any other business.
The distinction which the statute contemplates is quite

analogous to that made by our supreme court in the case
of Charier Oak Life Ins. Co. r. Saunjcr, 44 Wis. 387, where it
was held that a statute prohibiting foreign insurance com
panies to do any business of life insurance in this state with
out first having paid a license fee and obtained a license there
for did not prohibit or affect the right of such foreign life
insurance company to conduct business other than life in
surance business, such as the investment of its reserve funds
and the like, in this state.

Upon the foregoing, I am of the opinion that it is compe
tent for a corporation to be formed under ch. 86, Stats.,
for any purposes therein authorized, including a title guaran
tee and insurance business with a capital of less than 8200,000,
and that the elTecL of sees. 1777^ and ]777f is only to suspend
and condition the right of such corporation to engage in a
real estate title insurance or guarantee business until such
time as the corporation shall have at least 8200,000 of capital
stock and shall have complied with the other conditions
enumerated in those sections.

I am further of the opinion that these conditions may be
elTectivcly complied with subsequent to, as well as at the
time of incorporation and with the same effect, and that
such compliance at any time will render operative the pro-
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visions of the articles of incorporation of the corporation,
authorizing and permitting it to engage in that particular
business.

Bridges and Highways—Counties—The county state road
and l)ridge committee acts in lieu of the committee provided
for in sec. 1319, in letting contracts for county aid bridges.

December 28, 1915.
Charles H. Gilm.an,

District Attorney,
Friendship, Wis.

In your communication of December 20th you direct my
attention to sec.T319, Stats., relating to the supervision of
bridges constructed under this section, and you state that
recently the county board, under said section, granted S800
to the town of Leola, as an appropriation towards the cost
of building two bridges in said town, or SlOO each, being
one-half the cost of construction, and that said town has
raised the balance, $800. You inquire whether the county
highway committee has charge of the supervision of said
work.

Subsec. 6, sec. 1319, provides:

"The county board shall, at the time of acting upon such
petition, designate two of its members who shall act as its
commissioners and who shall cooperate with the board of
such town; and such board and the said commissioners shall
have full charge and authority to act in the letting, inspect
ing and acceptance of the work, where the cost of the con
struction or repair of said bridge shall exceed eight hundred
dollars, where the cost of said bridge is less than eight hun
dred dollars, the chairman of the county board shall appoint
the chairman of an adjoining town who shall act as commis
sioner and who shall cooperate with the board of such town;
and such board and the said commissioner shall have
full charge and authority to act in the letting, inspecting
and acceptance of the work."

You have also directed my attention to the new subsec. 8
added to sec. 1317/71-5, Stats., by ch. 533, Laws of 1915.
In subd. (1) the provision is made that:

"Each county board * * * ballot elect, or
by resolution instruct the chairman of said board to appoint,
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a committee of not less than three or more than five persons,
of -which said chairman may be one, who shall hold their
offices for one year and until their successors arc elected and
have qualified.' Such committee shall be known as the county
slate road and bridge committee, referred to in sections
1317m-l to 1317/n-15^ inclusive of the statutes, as the county
committee."

In subd. (3) the powers and duties of the said county com
mittee are given, among which we find in par. (c) the fol
lowing :

"To enter into such contracts, in the name of the county,
and to make such arrangements as may be necessarv for
the proper prosecution of such construction and mainte
nance of highways and bridges as is provided for by the coun
ty board."

In par. (f), subd. (3), we find the following:

"To assist in the letting of and to approve the contracts
for all county aid bridges costing over five hundred dollars."

It appears that the above quoted provisions of subsec. 6,
sec. 1319, were not expressly amended or changed in anyway
by the last legislature unless as implied by the provisions of
said ch. 533, above quoted.
You will note that sees. 1318 and 1319 refer to the building

of town bridges on any road in a town, while the provisions
of sees. 1317m-l to 1317/n-15, inclusive, refer primarily to
the building of bridges on the county system of prospective
state highways. The duties of the county committee, how
ever, given in par. (c) and (f), subd. (3), above quoted, are
broad enough to include the letting of contracts for all
county aid bridges costing over $500, including those on
roads other than the county system of prospective slate
highways. This being a later enactment than the provisions
contained in said subsec. 6, sec. 1319, it must be held to

supersede the same so far as they are in conflict. The later
enactment is in conflict with the provision in the former act
that the commissioners shall have charge of the construction
of bridges where the cost or repair of the same exceeds S800.
Under the new laAv, which gives the county committee

full charge of all bridges built in the county to which county
aid is given, and which cost over $500, the said county com
mittee is required, to do the work formerly required of the
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commissioners. Under said subsec. 6, sec. 1319, where a
bridge costing less than S800 is to be constructed on a high
way other than the county system of prospective stale high
ways, the county board is required to appoint the chairman
of an adjoining town to act as commissioner, who shall co
operate with the board of such town. This provision is
still applicable to all bridges erected in a town for which state
aid is given, if the cost of the bridge is less than S500, but if
the cost of the bridge is over $500 and less than S800 the
county committee will also have charge of such worki

It is a familiar rule of statutory constiaiclion that where
two provisions of a statute are in conflict the later enactment
govenis. This canon of statutory construction is applicable,
in my opinion, to the statutes under consideration, and for
that reason the earlier statute is modihed by the later to the
extent as above stated; that is, all bridges constructed under
sec. 1319, if the cost is less than $500, are in charge of the
town board and the chairman of the adjoining town, who
shall cooperate with said board. And in all cases where
bridges are constructed under said section, where the cost
is over $500, and also in all cases where bridges are construct
ed under sees. 1317m-l to 1317/72-15, inclusive, the contracts
must be let by the county committee.
You are, therefore, advised that the county highway com

mittee will assist in the letting of said contract and the con
struction of said bridge, and will cooperate with the town
Ijoard of the town in which the bridge is constructed.

Public Officers—Bridges and Highways—A person ap
pointed to fill a vacancy in the oflice of county highway com
missioner holds his oflice until his successor has been elected

and qualified.

December 28, 1915.
C. A. Markham,

District Attorney,
Beaver Dam, Wisconsin.

I have your communication of the 20th inst. in which you
ask for an opinion as to whether or not a county highway com
missioner elected to fill a vacancy will hold over after the



1136 Opinions of Attorney-General

expiration of his term and until his successor has been elected
and qualified, the county board having failed to elect a
successor. You direct my attention to sec. 964, Slats., which
provides:

"When no dilferent provision is made in resi:c(t thereto
any officer elected or appointed to fill a vacancy may qualify
and enter upon the duties of his office immediately and hokf
until his successor shall have been elected or api)ointed and
qualified."

There can be no question but that a county highway com
missioner is a jHiblic olHcer, and the provision in sec. 964
must, therefore, be applicable, unless there is found a dif
ferent provision in the statutes changing the rule as to such
officer. I have been unable to find any provision which, in
my opinion, changes the rule announced in section 964.
Subd. (e), subsec. 2, sec. 1317m-6, as enacted by ch. 533,

Laws of 1915, provides:

"Vacancies in the ofiice of county highway commissioner
shall be filled by the county board if in session, or by appoint
ment by the county committee of the county board if the
board is not in session. The term of a person appointed by
the county committee shall commence with his appointment
and terminate the first Monday in the January succeeding
his appointment. The term of a person elected by the county
board to fill a vacancy shall commence at his election and
shall terminate the first Monday in January of the second
year succeeding his election."

It might, of course, be argued that the above provision,
which specifically provides when the term shall terminate,
precludes the idea of such officer holding over after the date
specified. I find, however, in the case of State ex rel. Diihmar
V. Bunnell, 131 Wis. 198, at page 2U1, that the statute there
under consideration contains the provision that the county
judge should hold office "until the first Monday of June next
succeeding such appointment." It was held that the county
judge appointed to fill a vacancy was authorized to hold over
until his successor had been elected or appointed and qualified
under the provisions of sec. 964.. I believe, in legal elTect, the
provision of the statute there under consideration is the same
as the one above quoted regarding vacancies in the office of
county highway commissioner. In the one case it was pro
vided that the officer siiould hold office until a specified date;
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in the other, that the term of the person appointed shall
terminate on a speeified date. While the language in the
two statutes is different, I believe, in legal effect, they express
the same principle.

I have, therefore, come to the conclusion, on the authority
of this case, that sec. 964 is applicable to the facts as stated
by you, and that the county highway commissioner appointed
to fill a vacancy is authorized to hold office until his successor
has been elected and quahfied.

Public Health—Dental Examiners—License—A person who
has practiced dentistry unlawfully in this state for three or
four years can not be licensed without an examination.

December 29, 1915.

Hon. W. T. Hardy, President,
State Board of Dental Examiners,

Milwaukee, Wisconsin.

I have your communication of the 27th inet. in which you
state:

"Shortly before our dental board convened for examina
tion on December 17th, last, Dr. C. A. Atwood of Beloit,
made application to take the examination in the regular
manner, and presented a reciprocity recommendation signed
by the president and secretary of the Illinois state board
of dental examiners, which under our rules, would excuse
the doctor from all theory* examination and would subject
him to the practical examination only. Dr. Atwood pre
sented himself in due time, participated in the practical
examination and went home.
"Objection has been made to the board's acceptance of

Dr. Atwood's fee and application for reciprocity examination
on the grounds that he has been engaged in the practice of
dentistry in the city of Beloit the past three or four years
without having any license so to do. In other words, he
has not been lawfully engaged in said practice for five years
next preceding his application.
"I think the examination taken by the doctor proved

satisfactory to the board, but the question arises as to
whether we may issue a license under the partial examina
tion in view of the fact that he practiced illegally."

A.G.—72
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You ask for my opinion as to whether the board may prop
erly issue a license to Dr. Atwood, and, if not, whether his
fee should be returned.

The statutory provision here material is found in subsec.
5, sec. 1410/2, as follows:

"The state board [of denial examiners] may, without ex
amination, issue a license to any applicant therefor, who shall
furnish satisfactory proof to said board, that he has been duly
licensed to practice dentistry in some state other than Wis
consin, and that he has been lawfully and reputably engaged
in said practice for five years next preceding his application',
*  * ' *. The fee for such license shall be twenty-five
dollars."

Upon your statement that Dr. Atwood has been practicing
in the city of Beloit for the past three or four years without
having been licensed so to do by the constituted authority of
this state, it must be held that during such time lie was un
lawfully engaged in the practice of dentistiy and at any time
could have been prosecuted and fined under the provisions
of sec. 1410/. He, therefore, does not respond to the calls of the
statute that, in order to be licensed without examination, he
must, among other things, furnish satisfactory proof that
he has been lawfully and reputably engaged in the practice
of dentistry for five years next preceding his application.
Of course, it is fundamental that the board has only such
powers as are conferred upon it by law and it may issue a
license only to such persons as come within the purview of
the statutes authorizing the same. As Dr. Atwood was not
lawfully in the practice of his profession for five years next
preceding his application, the conclusion seems inevitable
that the board would be acting entirely outside of its power
and authority to grant him a license.
You ask whether his fee should be returned. I assume you

refer to the fee of $25 which the statutes provide shall be
paid for such a license. It will be noted that this fee is not
required for an application for a license. The fee is required
for the license itself. Unless the board grants the license, it
is not entitled to the fee. If it has already been collected,
without a doubt it should be returned.
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Agriculture—Appropriations—County Board—^Only $2500
may be appropriated by county board for county agricultural
societies in one year.

December 30, 1915.
Louis J. Fellenz,

District Attorney,
Fond du Lac, Wisconsin.

In your communication of the 28ih inst. you cite certain
facts and circumstances concerning the situation of the Fond
du Lac county fair association and state that nearly every
year the county fair association finds that the cost of keeping
its buildings in repair, making improvements and the occas
ional erection of new buildings far exceeds the sum of $2500,
which subd. (9), sec. 669, Stats., authorizes the county board
to appropriate for the aid of agricultural societies. You
say the question frequently arises wiietlicr, under conditions
existing in your county, and recited in your letter, the county
board may appropriate more than $2500 annually for the
upkeep of the grounds and the making of improvements,
upon which question you ask for my official opinion.
Subd. (9), sec. 669, authorizes county boards:

"To vote an amount not exceeding two thousand five
hundred dollars in the aggregate for all societies in the county
in any one year to aid in the purchase of, or to make im
provements upon the fair grounds for any organized agri
cultural society, or to aid any organized agricultural society
or any incorporated poullry association in its preparations
for or conduct of its public exhibitions."

This provision is both a grant of power and a limitation
upon such power. Without such express provision of the
statute the county board would have no power to vote money
for such purposes. The legislature in conferring power upon
the county board to appropriate money for the aid of agri
cultural societies in the veiy same sentence limits the amount
of money that may so be appropriated to $2500 in any one
year. I do not see how the legislative intent that only $2500
should be so appropriated could be made plainer. I do not
know of any other provision of the statutes which could be
construed as a modification of the provision above quoted
and I have not been referred to any. Certainly the l^guage
above quoted is plain and unambiguous and limits the amount
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of money that may be appropriated by the county board to
agricultural societies to the sum of $2500 in any one year.
The board is without power or authority to appropriate a
larger amount.

■ Public Officers—Party Committees—State central com
mittee may fill vacancies and regulate voting by proxy.

December 30, 1915.
Hon. Alvin P. Kletzsch, Chairman,

Republican State Central Committee,
Milwaukee, Wisconsin.

Under date of the 28th inst. you say:

"At last week's meeting of the state central committee,
the question of filling the vacancy in the third district
occasioned by the resignation of Hon. M. J. Cleary was
touched upon, and the members of the committee saw fit
to elect in his stead Senator Platt Whitman. I read an
opinion from a local attorney in which he questioned the
right of the chairman or the state central committee to fill
any vacancy occasioned by the resignation of a member of
the board. May I trouble you to give me your opinion in
this instance, as I am very anxious that we should proceed
right and that no action of ours in connection with a va
cancy can be questioned later."

Under date of June 1, 1914, I considered this question in
response to a request from John W. Callahan, a member of
the democratic state central committee and I herewith

quote my reply to Mr. Callahan's inquiry:

"In your letter of May 14th you ask my opinion as to the
method of filling a vacancy on the state central committee
of a party and whether a member of such committee may
give a proxy to some other person to represent him at a
meeting of the committee.
"Sec. 11-22, Stats., provides for a convention of the can

didates for the legislature and various state offices nominated
by any political party, which convention shall elect a state
central committee of at least two members from each con
gressional district. There seems to be no provision as to the
powers and duties of such committees except as their power
to expend money for political purposes is limited by the
Corrupt Practices Act. So far as I know, there have never
been arfy statutory provisions defining the powers and duties
of such committees. Political parties are purely voluntary
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organizations, which, although recognized by the statutes,
have never been but slightly regulated by law.
"Prior to 1903, when the Primary Election Law was

enacted (ch. 451, Laws of 1903), it was customary for the
state convention of each party to elect its slate central com
mittee. When the Primary Election Law was enacted and
state conventions practically done away with, the present
section of the statutes providing for the election of such com
mittee by the platform convention of each party was enacted.
You will note that even now the statute docs not attempt
to fix the size of such committee other than to prescribe
that it shall consist of at least two members from each con
gressional district. In the absence of any further statutory
provisions, the party organization, its committees, etc.,
were evidently left to be fixed as before by the party itself.
Each party, as a purely voluntary organization, has power,
in my opinion, to make its own rules and regulations and to
provide for the filling of vacancies on its committees or
among its officers. In the absence of action by the platform
convention providing some other method of filling vacancies
in the state central committee, I think that in accordance
with previous practice such power should be held to exist
in the committee itself. No means are provided by statute
for reconvening the platform convention, and the power to
fill vacancies in such committee is not expressly lodged
elsewhere.
"As to a member being represented by proxy at a commit

tee meeting, I think that such matter is within the control
of the platform convention as representing the party, and
that, in the absence of action by that body, rules to govern
such matters may be made by the committee itself.
"The statute, subsec. 10, sec. 11-21, Stats., provides as

to precinct, city, county and congressional committees that
'each committee and its officers shall have the powers usually
exercised by such committees, and by the oflicers thereof,
in so far as is consistent with this act.'
"In the absence of legislation, the same rule must be

applicable to the state central committee, and the method
of filling vacancies and voting by proxy may be determined
by the platform convention of the party or by the state
central committee itself. In the absence of a rule adopted
by either of such bodies, the long standing custom or practice
in the party, if any such exists, would probably control."

I see no reason for modifying the conclusion reacjied in
my letter to Mr. Callahan, and my letter to him is here set
forth at length to the end that it may be made an official
opinion and stand as the ruling of this department upon the
questions therein discussed.
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f
Appropriations — Prisoners — Maintenance — Convicts o

state prison to be maintained from fund appropriated to
operation of state prison while engaged in road construction.

December 31, 1915.
State Board of Control.

By your letter dated December l<i, 1915, you submit this
de by sec. 172-67, sub-
convicts employed on
house, feed and guard
laintain them while so

ition of numerous sec-

question: Can the appropriation m;
sec. 49, Stats., and the earnings ol
road construction be used to clothe,

such convicts; in other words, to i
employed?
The answer involves the constru

tions of the statutes. The followinlg ace the ones bearing
most directly upon the question: '

Sec. 561y. "The duties of said board [of control] as relate
to the following named institutions: shall be:
"(1) To maintain and govern the "IVisconsin state hospital

for the insane, the northern hospital for the insane, the
state prison, the Wisconsin state reformatory, * ♦ *,
"(2) To supervise and direct the management and affairs

of said institutions and promote thc| objects for which they
have been established." i

Sec. 4915. "All convicts in the prison shall be in the
charge and custody of the Avarden, who shall govern and
employ them in the manner presciibed by law, the rules
and regulations of the prison and iii conformity to the re
spective sentences under Avhich they shall be committed."

Sec. 4918. "All convicts sentence 1 to the punishment of
hard labor in said prison shall be constantly employed for
the benefit of the state, * *

Sec. 4918/n. "1. The state board of control of Wisconsin
is empoAvered to establish various industries for the employ
ment of prisoners in the state reformatory and in the state
prison, * * ♦_

*  *

"5. The state board of control of Wisconsin is empoAvered
to purchase and install in the state reformatory and in the
state prison machinery for the employment of the labor of
prisoners; to lease or purchase land Avithin the state for
the employment of prisoners at farm Avork; to construct
temporarij barracks for prisoners cmfloijed outside the prison
inclosure; to lease or purchase beds c-f limestone suitable for
the manufacture of fertilizer, and beds of rock suitable for
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road-building material and the right to invest a sufficient
sum of money in raw materials for use in manufacturing,

"6. The state board of control of Wisconsin and the slate
highway commission are empowered to use state convicts
in the construction and maintenance of such roads or drive-
wavs as they may select, and in such manner and such
terms as the two bodies may agree upon, * * *•
"7. The state board of control of Wisconsin snail credit

prisoners wiih compcnsalion, which shall vary for clilTerent
prisoners in accordance with the pecuniary value of the work
performed, willingness and good behavior.

Sec. 4942. "Whenever any convict, by continued good
behavior, diligence in labor or study or otherwise, shall
surpass the general average of convicts the state board ol
control may, in its discretion, compensate him theretor Py
the allowance of a sum of money out of his earnings or other
wise, *

Sec. 4942a. "The state board of control of Wisconsin is
hereby authorized and empowered to provide for the pay
ment to prisoners confined in the state prison or in the stale
reformatory of such pecuniary earnings and for the^iendcr-
ing of such assistance as it may deem proper,
Such earnings shall be paid out of the fund provided for
the carrying on of the work in which the prisoner is engaged
when employed on stale account, and by the conti actor
when the prisoner is employed under contract.

Sec 4927 "If the warden shall at any time deem it for
the interest of the state, he may employ the convicts out
side the prison yard in quan-ying or getting stone from and
cultivating the prison farm, or m doing any work
to be done in the prosecution of the regular business of the
institution; * * * and in case any convict cmp/oyed
outside the prison yard shall escape he shall be deemed as
having escaped from the prison proper.

Sec 4919. "The daily sustenance of convicls, not in
solitary confinement nor in the hospital, shall consist ol
wholesome, coarse food, with such proportion of meat and
vegetables as the warden shall deem best for the health of
the convicts."

Sec 4921 "The clothing and bedding of convicts shall
be of'such quality and quantity as
warden may direct, consulting the health and comfort ol
the convicts and the interests of the state.

Sec. 4937m. "1. The slate board of control * * is
authorized and empowered to employ inmates oi the
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state prison in the construction and improvement of such
roads and highways as the stale board of control * * *
and the state highway commission may determine, in such
manner and under such terms as may be agreed upon.
"2. For each such convict so employed, the state board

of control * * * shall set aside for such Avork performed,
such a per diem as in the discretion of said board may seem
proper and just; said money shall * ♦ * be paid either
to such convict or to the members of his family dependent
upon him for support, in the same manner as is provided by
statute for the disbursement of convicts' earnings.
"3. The state board of control * * * is authorized

to purchase or lease such tools and machinery as said board
and the stale higliway commission may deem neccssarv for
the puiposc of carrying out the provisions of this section.

4. The state board of control * * * and the state
highway commission are authorized to investigate stone
quarries and gravel pits for the purpose of determining what
maybe pioper material to be used in the construction and im
provement of such highways, and said board and the state
higuAva^ commission arc also authorized to investigate the
methods cmploijcd in other states in reference to the construc-
tion of higliAvays by state convicts.
"5. The state board of control * * * [^ hercbv di

rected to make a report of such investigation and of tlie re
sult of the operation of this laAv, * * * and said board
IS also authorized to make any recommendations that it
desiies in reference to the employment of convicts on road
construction and higliAvays, such recommendations to ac
company said report."

Sec. 172-67, subscc. 18 (ch. 599, LaAvs of 1915). "There is
appropriated on July 1, 1915, one hundred seventy-nine
thousand tAvo hundred fifty dollars, * * * to the board
of control for the operation of the state prison."

Sec. 172-67 siibsec. 49, Slats. 1913. "There is appropri-
ated on July 1, 1913, twenty-five thousand dollars * * *
to the boai^ of control for the experimental use of state con
victs in road construction as provided in section 4937m."

Sec. 172-67, subsec. 49 (ch. 599, LaAvs of 1915). "(a)
There is appropriated on July 1, 1915, ten thousand dollars,
andonJulyl, 1916, ten thousand dollars * * * totheboard
of control for the employment of state convicts and for other
necessary expenses in road construction as provided in sec
tion 4937/71.

received by each and every person for
or in behalf of the board of control on account of road con
struction shall be paid ♦ * * into the general fund of
the state treasury. All such deposits are appropriated to
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the board of control to earry on the work of road construc
tion as provided in section 4937/n."

From the statutes above set out these deductions seem to

me to follow;

1. All convicts of the state prison are, in contemplation
of law, in the state prison; they are either actually or con
structively in the penitentiaiy; they are sentenced to hard
labor in the state prison at Waupun; they are in the custody
of the warden of the prison (sec. 4915); if they escape while
employed outside the prison yard they are deemed to have
"escaped from the prison proper" (sec. 4927); their food and
their clothing are prescribed by the prison warden (sec.
4919); and they are serving their respective sentences as
much when they are outside as when they arc inside the
prison.

2. The appropriation made by sec. 172-67, subsec. 18,
is for "the operation of the state prison." Manifestly the
operation of the state prison includes bedding, clothes and
food for the convicts, whether within or without the prison
walls, and also includes the expense of barracks or temporary
quarters needed without the prison. (Sees. 4919, 492Q,
4918m, subsec. 5.) These are of the regular and necessary
expenses in the conduct of the prison. They are intended to
be provided for in the general prison appropriation of $179,-
250 for the year ending July 1, 1916, and the annual appro
priation thereafter of $149,250.

3. The appropriation of $25,000 made in 1913 (sec.
172-67, subsec. 49) was not intended for the maintenance,
shelter or subsistence of convicts. That expense must be
met in any event. This $25,000 appropriation was made to
enable the board of control to experiment in the use of state
convicts in road construction, to pay a per diem to convicts
so employed, to purchase or lease tools and machinery, to
investigate for proper road materials and to investigate
methods employed in other states in highway construction
with convict labor. Such was the interpretation placed upon
this law by the board of control at that time. In your
twelfth biennial report, at page 307, you say, speaking of this
$25,000 appropriation;
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"This appropriation was made by the 1913 legislature to
enable the state board of control of Wisconsin to employ'
convicts on road construction work. The expenditures from
this fund were not made for the Wisconsin state prison,
either for the care of the inmates or for permanent additions
to the property of the prison, but for road construction
equipment and expense."

This appropriation had been made at the behest of the
board. The successful working of the system in Colorado led
to the board of control asking the legislature for the appro
priation of $25,000 to be used for the purpose of experi
menting with convict labor on Wisconsin highways.

It is only fair to infer that other appropriations made to
this work were intended to be used in the same manner. It

was urged in said report that highway construction work be
continued and that the convicts employed receive wages.
Your report says:

"It is a pleasure lo report also Lhat the superintendent of
construction finds that the quality of the work performed
by the honor convicts was equal or superior to that performed
by free labor."
"Convict highway work has thus proven to be successful,

and it is the recommendation of the board of control that
legislation be provided which will permit the entering into
of contracts by the board of control * * * for the em
ployment of convicts on highways."
"If it meets with the approval of the legislature and the

governor we are of the opinion that about 35 per cent of our
prison population may be released on their honor to do work
without the prison walls. Of course, provision must be
rnade for employment within the walls when weather con
ditions forbid their employment elsewhere."

The appropriation for 1915 was much smaller than the
first appropriation, not because less work was lo be done
or fewer convicts employed, but because the necessary equip
ment had been provided for. That the last named appropria
tion is for the "employment of state convicts and for other
necessary expenses in road construction" has not been over
looked. The choice of words is apt, Avhen related statutes are
considered. These convicts are to be paid a per diem and
the appropriation is to pay for such employment. Then, too,
there is other necessary expense connected with road con
struction: The tools and machinery must be kept in re-
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pair and additional equipment added from time to time as
improved machiner}'^ and methods come into use; the board
may continue its exploration for proper road materials and
also its investigation for the application of convict labor to
highway construction. All of these expenditures are to be
cared for by this appropriation and the earnings of convicts
in this line of work.

4. It seems improbable that the legislature could have
contemplated the apportionment or distribution to different
funds of the cost of the clothing of a single prisoner. A
convict may be employed for a very brief time upon the
highway or he may be employed for short periods, first on
the highway, and then in the prison proper. Clothes may be
supplied to him when he is at one kind of work and be mostly
worn out when he is engaged in a different kind. The same is
true of the bedding. Furthermore, where the camp, like the
one at Chester, is near to the prison, the food supplies would
come most conveniently from the general stock or store at
the prison. Tableware might be used in the prison, and the
work might be so near the prison that the convicts would
lodge and would take part of their meals in the prison and
part of their meals outside. It is highly improbable that such
distribution of the cost of the care and keep of the convicts
should be made between different funds or appropriations.

5. Therefore, the expense of board, bedding, clothes and
shelter of convicts engaged in road work should be charged
to the general prison appropriation made by sec. 172-67,
subsec. 18, and the wages of such convicts, the cost of road
building equipment, materials, investigations and other
expenses relating directly to road work are to be charged to
the appropriation made by sec. 172-67, subsec. 49.
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Appropriations — Prisoners — Maintenance — Convicts
of state prison, while working on industrial home for women,
should be maintained from appropriation for the operation
of the prison.

December 31, 1915.
Hon. John S. Donald,

Secretary of State.
In your letter of December lOlh, you call attention to sec.

172-67, subsec. 18, which appropriates 3179,250 to the board
of control for the operation of the state prison, and to sec.
172-67, subsec. 54, which appropriates money to said board
for the "purchase of a site, and for tiie construction and equip
ment of necessary buildings for the Wisconsin industrial
home for women as provided in sections 4914-7 4944-/-,"
and state that the board of control is now employing con
victs in the construction of those buildings. You ask to be
advised to which of said appropriations the clothing, bedding
and subsistence of said convicts so employed shall be charged
by you as auditor.
I have this day rendered an opinion to the board of control

upon a very closely related question, if indeed it is not the
same question in slightly different form. In that opinion I
have advised the board that the expenses consequent upon
furnishing board, clothing and shelter to convicts employed
upon road construction should be charged to the appropria
tion made by sec. 172-67, subsec. 18, for the operation of
the state'prison, and not to the appropriation made for the
employment of convict labor in highway construction.*
For reasons there stated and others I am about to give, I

am of the opinion that the disbursements referred to in your
inquiry should be charged to the appropriation for the opera
tion of the state prison.
There is not a word in the statute providing for the pur

chase of a site and the erection of buildings for the industrial
home for women which so much as suggests that convict labor
was to be used in the erection of those buildings. If the legis
lature did not have in mind the use of such labor on said
buildings, it could not have intended that any part of
the appropriation should go for the subsistence of convicts
in the state prison. And if the legislature did not intend
•Page 1142 of this volume.
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any of said maintenance to come from this appropriation for
the erection of buildings, we are bound to presume that the
legislature intended to make ample provision elsewhere for
such subsistence. It seems to me that the appropriation
for prison operation was intended to cover the expense of
food, clothing and shelter for the convicts without regard
to the work.

Neither this statute nor any other looks to the employment
of convicts in the erection of these buildings. That the con
victs can be employed there to their good and to the financial
advantage of the state speaks strongly in favor of their being
so employed. This construction, however, is wholly aside
from the question as to which appropriation certain expenses
are to be charged. Notwithstanding that the legislature has
made numerous provisions for the employment of convicts
outside the prison walls, there is not a single provision made
anywhere for casting any part of the expense of maintenance
of convicts upon any appropriation other than the one made
for the operation of the state prison. I am also under the
impression that it has not been the custom to charge such
expense of maintenance, or any part of it, to any other ap
propriation.

I conclude, therefore, that the clothing, bedding and sub
sistence of prisoners at work on the buildings for the indus
trial home for women should be charged to the state prison
appropriation, sec. 172-67, subsec. 18.
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County jails. Sec Charitable and Penal Institutions.
County jails. See Counties.
County judge. See Public. Odicers.
County ofTicer. See Public Odiccrs.
County state road and bridge committee. See Bridges and Highways.
County state road and bridge committee. Sec Public Ofiicers.
County superintendent of schools. See Public Ofdcers.
County surveyor. See Public Odiccrs.
County training school board. See Public Odicers.
County treasurer. See Public Odicers.

. County workhouse—superintendent. See Public OlTicers.
Court commissioner. See Public Ofdcers.

COURTS
County court cannot be held outside of county for which

constituted •; 14"
.Justice does not lose jurisdiction if he docs not enter judgment

in document until day after rendition 371
Court commissioner-action in releasing person in custody on

habeas corpus may be re%-iewed by motion in circuit court 3/1
Circuit court may order person sentenced to reformatory

confined in stale's prison when reformatory is full 413
Directors of corporations—^duty of appointing cannot be

imposed on courts 466
Satisfaction of judgments in favor of state 886
Compensation of odicers in vagrancy cases 894
Probationers cannot be required to repay to counties costs ot

prosecution 359
State and federal courts have jurisdiction of crimes against

laws of both jurisdictions 379
Federal court cannot commit boy to state industrial school.... ll.£l
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CRIMINAL LAW
Justice of peace may not try case on change of venue in ex-

aminalion 17
Sentences to workhouse or county jail 23
Business transacted on Sunday 25
Indian reservations—laws of slate extend over 42
Importers of oil—application of see. 1421o 63
Criminal olTense to snoot a dog maliciously 96
Bastardy action—venue—residence of complainant not material

element 117
Abandonment—venue of prosecution 131
Al)andonmcnl illegitimate child—requisition granted 140
Abandonment illegitimate child—conviction in bastardy

proceedings not necessary 140
Fines—payment to informer 153
lury trial—when waived 155
Prosecution of different olTenses arising from same transaction 173
Post-mortem examination must be ordered and conducted by

authorities of county where body is buried 177
Abandonment of wife—requisition and prosecution 207
Slander—corporation may be guilty of libel but not of criminal

gossip 219
Abandonment of wife—requisition and prosecution 225, 227
Flag law—what constitutes violation 233
Corporations—criminal prosecution for olTcnsc punishable by

fine—procedure 240
Paupers—olTensc to transfer from one town to another—prose

cution 245
Plea of guilty lor jjurpose of avoiding prosecution no defense.... 304
Fines—informer entitled to share when advising of contem

plated future olTense 324
Caucus fraud statute construed 327
False i)retenses—person misrepresenting herself for purpose of

securing admittance to public meeting to which admission
is charged, guilty of obtaining money under false pretenses 348

Industrial school for girls—who may be admitted 368
Justice docs not lose jiirisdiclion if he docs not enter judgment

in docket until day after rendition 371
Court commissioner's action in releasing person in custody on

habeas corpus may be reviewed i)y motion in circuit
court 371

Defendant released on preliminary examination may be re-
arrested 371 ■

Public accounlanls not permitted to advertise as such unless
certified—rule as to cor[)orations and partnerships 377

Sentence to an institution not in existence void 411
Circuit court may order person sentenced to reformatory

confined in stale's prison wlicn rcformutory is full 413
Fines imposed by ordinance belong to municipality 416
Worthless check—intent to defraud 418
Town chairman who draws order for payment of work not

performed guilty of malfcasatice .' 478
State cannot iqjpcal from order dismissing- defendant on

preliminary examination 489
Abandonment—husband guilty although wife lias some

personal property 501
Coroner's inquest—return to be made to circuit court 529
Evidence—stenographer at coroner's inquest may testify on

criminal trial to defendant's admissions at inquest 529
Principal and accessory may be tried together .529
Preliminary examination may be hold by court commissioner.. 536
Drawing postdated check with no funds 551
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CRIMINAL LAW—Continued
Complaint—letters "ss" not material in venue......,- 562
Excise laws—numerous misdemeanors may be joined in one

i n forma tion 565
Bastardy^—public not authorized to file claim against estate

of deceased fattier of bastard child 592
No olTcnsc to bring poor person into state unless with intent

to charge town with support 593
Blackmail—person writing threatening letter may be prose-

cutccl 612
Requisitions—procedure for extradition from foreign country 620
Appeals in criminal cases 627
Abandonment of wife and child one ofTcnse - 704
Ajijieals under municipal ordinances—state tax to be paid 716
Motor car on railroad track—prosecution for operation 726
Indians—certain Indians subject to jurisdiction of stale courts 731
Abandonment—prosecution and conviction—olTcnse a con

tinuing one 748
Automobiles—o|)cration by persons under 16 years 768
Weights and measures—olVense to represent carload of wood

as containing more than actual amount 769
Weigiils and measures—venue of prosecution for violation.... 769
Feeding StuH's Law—venue of prosecution for violation 777
Minors—lines and costs may not be imposed—may be com

mitted to industrial school. -.'...........-...- 797
Indians—certain Indians subject to jurisdi(;tion of slate courts 798
Kidnaping—accused divorced person not guilty wljere child is in

temporary custody 802
False pretenses—personal services 811
Malicious michicf—cutting telephone wires 822
Drunkenness—municipal ordinances 830
OlTense may be against liotii a statute and an ordinance—

prosecution 838
Perjury charge not to be based on aflidavit in requisition

proceedings ; 839
Larceny—elements necessary to constitute offense 851
OITcnsc may be against both a statute and an ordinance—

prosecution _. -v ; 871
Concealed weapons—jirosecution under municipal ordinance 8/1
Imucs—law giving informers one-third legal 872
Costs may be paid directly to oflicers. witnesses, etc 894
Selling liquor to minors—admission cf bartender not admis

sible in evidence on prosecution of saloon keeper 922
Threat to "lake it out of one's hide" an olTense under sec. 4380 972
Crime against stale and federal laws may be prosecuted in

both jurisdictions .• p79
Foreign insurance companies—jiroscculion 1021
Chickens—shipments in crates 1061
Conservation warden not entitled to one-third line as informer

in discharge of ofTicial duly 1091
Bank che(-k—elements necessary to prove intent to defraud

or to convict for issuing worthless check 1099
Federal court cannot commit boys to state industrial school ... 1121
Flag—failure, to maintain on schoolhouse not a crime 1123

dairy'AND FOOD .
Glucose syrup'and bcnzoalc of soda laws valid 33.1
Imitation food products may be sold if so labeled, if not impire

or adulterated 839
Sale of Mrs. Price's Canning Compound prohibited 690

Dams—stale may limit compeosation to be paid for property upon
a public purchase " ̂^8



1102 Index

Dams—built under aulliorily of Milliluin Act may be rebuill wiLli-
out further authority 1052

Dams—authority of railroad commission to super^'isc building..1052,1058
De facto ofTicer. See Pul)lic OfTicers.
Deeds—original, not certified copies must be recorded in oflicc of

secretary of state 8
Deeds—fee for issuing aiui recording 1110
IDistricL attorney. See Public Oilicers.
District school treasurer. See Public Olficers.
Domestic science—state aid in discretion of state superintendent.... 691
Druggists—sale of proprietary medicines 921

EDUCATION
Board of normal regents—lobbying 167
County superintendent—qualifications 187
County l)oard of education—nomination and election 200
County training school—stale aid—treasurer of board 212
County superintendent—failure to file report prevents pay

ment of state aid 214
County superintendent—qualifications 228
County board of education may authorize child to attend

scliool in another district—tuition 248
Teachers' Retirement Fund Law constitutional 313
City may not be required to pay tuition fees to another city

for jiast services by act of legislature 318
Tuition free when child is in school district for other purpose

than attending school 319
County superintendent of schools not entitled to participate

in teachers' retirement fund. City superintendent is, 330
Local board of health may prohibit attendance at private or

parochial school unless vaccinated 383
County board of education—meeting to change school district

boundaries—service of notice 421
Treasurer of school district—required to file bond to qualify.... 553
Industrial commission not given power to prescribe course of

study in industiial schools 555
School district boundaries may be altered by county board

of education without petitiim 568
County board of education—district attorney to advise 582, 616
County board of education—power to consolidate school

districts 616
Agricultural schools—state aid not to be based on automobile

hire and expenses of faculty ; 62-1
State aid under County Board of Education Law—'When

stale superintendent shall certify 653
Industrial board of education—member not to be employed as

teacher 671
Domestic science—state aid for, in discretion of state sup

erintendent , 691
Consolidation of rural districts—favorable vote of all neces

sary or proceeding goes down 692
County superinicndenl—expenses not limited 694
City, part of joint district, may eslalilish industrial school 721
Appropriation for industrial education continuing 766
County commillce—appointment of resigned member as

supervising teacher 806
County board of education—pay for services before abolish

ment of board 806
State aid for industrial schools 816
County superintendent—expenses 833
State board of education—power over finances of institutions 857
Textbooks—regulation of sale 866



Index 11G3

EDUCATION—•Continued
Committee on common schools and supervising teachers—

members need not take oatli of ofTice 961
Industrial or continuation schools—only children in employ

ment required to attend 1028
School district—defense of actions consolidating 1060
Industrial schools—state aid for must be granted in whole

or denied in whole 1119
Flag—failure to maintain on schooihouse not a crime 1123

Election supervisors. See Public Officers.

ELECTIONS
Judicial nominations—Milwaukee county 41
Judicial elections—Milwaukee county 93
Nomination papers—number of signatures required 93
Judicial elections—Milwaukee county 110
Nomination papers—number of signatures required •. 110
Supervisors of elections—city oflicers 162
Campaign advertising—legislature may regulate charge by

newspapers 174
Residence—amendment providing residence shall not be

gained by attending institution of learning docs not
change law 176

County superintendent—qualification 187
Corrupt Practices Act—applies to candidates for town ollices 198
County board of education—nomination papers—election

ballots 200
Campaign pledges—legislature may prohibit giving secret

pledges - 209
County superintendent—qualifications 228
Residence—candidate for county ofllce need not be resident of

county—may qualify after election 228
Nomination papers—date of signing must follow simature 232
County judge—not necessary for county clerk to order election 232
Corrupt Practices Act—applies to local option election 236
Residence—fixed habitation—attendance at university 236
Vote 6f challenged persons—when to lie received 253
Nominations—"individual papers requircd 272
Residence necessary to acquire right to vote 284
Ballots challenged at town elections required to be preserved.. 305
Local option—ballots should be endorsed as required by

law but failure does not invalidate election 308
Local option—no proceeding by which election may be re

viewed in courts 308
Irregularities do not invalidate election unless result is af

fected 313
Corrupt Practices Act—applies to town officers 326
Caucus frauds—see. '1542a construed.. 327
General Charter Law—notice of election to adopt 453
Validity of local option election—duty of election officers 526
Local option election must be carried by majority of votes

cast in order to change policy 528
Validity of local option election—duty of election officers 532
Town meetings—now vole to be taken 664
Town meetings—departure from method required fatal 664
Town chairman—cannot be supplanted as chairman of meet

664ing.
Consolidation of rural school districts—favorable vote of all

necessary or proceeding goes down 692
Election to raise license fee may be held in dry towns 758
State central committee may fill vacancies and regulate

voting by proxy 1140
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Employes—slenograi)hcr may rereive extra pay for scr\'ices
oulsiclc of regular employment 206

Employes of slate—judgments against 819, 821, 1030, UMn
I^mploycs of state—emergency appointment defined 1073
Escaped inmates of stale institutions—expenses of returning 580
False pretenses. See confidence game.
Feeding stuffs—sale of "tankage" 188
Feeding stuffs—contract of sale 250
Feeding slulTs—mill feed 250
Feeding stulTs—venue of prosecution for violation 777
['■"ees—county surveyor entitled to only 10c a mile 679

.Fines—payment to informer 153
Fines—commitment for default in payment of fine imposed under

town by-law authorized under sec. 4633 472
Fines—payment to informer 872

FISH AND GAME
Nets—sec. 4560«-13 construed 132
Deer—division when shot by two persons 255
Fines—person advising of contemplated future ofTense entitled

to share of fines 324
Unlawful to lish with more than five lines or more than one

hook on a line 342
Closed season for pike in Green Bay and Lake Michigan 419
Shi|)ment of game fisli by resident or nonresident 463
Unlawful to hunt from automobiles 644
Game wardens may search grips, etc., if they have reason to

believe they contain contraband game 711
Indian allottees amenable to laws " 731
Trammel nets—prosecution for use 791
Nonresident may take 30 birds out of stale at one time 807
Game shot in open country may be taken into closed country 809
Bag limit for ducks 812
Fines—law giving informer one-third legal -. 872
County may be transferred from open to closed class without

violating constitutional [irohibition against local laws 996
Unlawful to fish through icc on Buffalo Lake, Marquetle

county 1128

Flag—wlial conslilutcs violation of law 253
Flag—Failure to maintain on schoolhousc not a crime 1128
Foreign cor)iorutions—how may withdraw from stale 99
h'orcstry board—may lease portions of forest reserve, including un-

survcycd islands 505
Forestry—state, forester may buy automobile truck 561
i'kireslry—leasing of forestry land for hay and cranberries, moneys

to be held in separate fund 598
Forestry—expenses of committee appointed under ch. 670, L. 1913 605
Forestry—conservation commission may clear fire lines 654
Former Jeopardy—('onviction or acciuiltal for crime against state

and leciera! laws in one jurisdiction no bar to prosecution
in the other 979

Game wardens. Sec Public. Ofhccrs.
Hawkers and [icddlcrs. See Peddlers.
Highways. Sec Bridges and Highways. •
Holidays—publication of laws 473
Hospitals—law regulating maternity hospitals docs not apply to

general hospitals 979

INDIANS
Laws of state extend over reservations 42
Certain Indians subject to state laws 731, 798
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INDIGENT, INSANE, l^TC.
Right of county board to punihase land for maintaining poor 22
Order of county judge thai county pay one-half expenses of

resident of couniy at sanatorium void 72
Tuberculosis patients—legal representatives 148
Soldiers' relief fund—payment to dependents of soldiers—

restraint of payment to others 185
Tramps—counties not lia))le for care except when prosecuted

• for vagrancy 189
Transfer of paupers from one town to another criminal olTense

—prosecution 245
Soldiers' relief fund—intended only for soldiers who performed

military service in time of war 267
Mothers' pensions—statute requiring board of control to

report directory as to time of report 303
Tuberculosis patients—term resident not synonymous with

legal settlement 350
' Legal settlement of insane wife fixed by residence of husband 3n6

County of residence prior to commitment liable for main
tenance of insane nalienls.. 358

Soldiers' relief fund—wlio is entitled to benefit 415
Supcrintendcnl of poor farm cannot contract to maintain an

old i)ersun as long as he lives _. 483
Village has no liability to care for poor in absence of ordinance

providing therefor ._ .• 486
ILscaped inmates of slate institutions—expenses of returning.. 580
No olTensc to bring poor person into state unless with intent

to charge town with support ._ 593
Intoxicating liouors—sale to insane patients two miles from

hospital 604
County may be required to furnish relief and be reimbursed

Ijy town 669
I-'oreigner may acquire legal settlement under poor laws 660
Instate of insane persons liable for sui)jK)rl 684
Mothers' pensions—money ai)propriated under old law avail

able under new 756
Mothers' pensions—definition ot term resident.... 773
Couniy poor farm need not be licensed tinder sec. 1542/7 790
Dcjiendent children may be committed to private associations 809
Maintenance of insane son in institution by father upon order

of court 813
Decree of insanity cannot be set ;isi(lc by board of control 834
Transfer of insane person to couniy institution 854
Villages—support of ])oor 905
Legal settlement of wife follows that of husband 906
Neither town nor county liable to physician who attends poor

person without prior order of authorities 1015
Mothers' Pension J^aw 1019, 1039
Statement of facts entitle to aid HOI
Couniy hospitals—division of money recoverable for mainte

nance of insane patients 1103
Tubercular patients—provision for at poorhouse 1117

Industrial l/oard of education. See Public OfTicers.
Industrial commission. See Public Ollicers.
Industrial school for boys—ofiicers not entitled to compensation

for returning escaped inmates ,389
Industrial school for girls—who may be admitted 368

INSURANCE
Adjuster—fees 24'.
State Life Fund Law constitutional 287
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INSURANCE—Conlinued
Premiums for reinsurance not included in assessments under

fire marshal law 307
Corporation formed by merger of two companies, one not

admitted to do business in this state, cannot transact
business on license of company which is admitted 361

Fraternal life insurance companies—rates or reserves not
regulated by statute 434

Summons on foreign iionlicensed insurance company—service
on commissioner of insurance 745

Contract for account register not one of insurance 778
State insurance written July 1st following application 814
State insurance—duty of ollicers in fixing amount 984
Mutual insurance company may prohibit members from alTili-

ating with cortajn secret societies 992
Insurance on municipal property may be written by city

officer to extent of §100 in premiums in one year 1004
Money from general fund available to pay losses to municipal

ities insured in slate fire fund 1010
Foreign insurance companies—prosecution 1024

Insurance commissioner. See Public Officers.
Interest—requirement as to chattel mortgages void for uncertainty,

eh. 450, L. 1915 917
Interstate commerce—statute regulating rale of fare for intraslate

portion of interstate journey unlawful 401
Internal revenue—certificates for private use subject to tax 38
Internal revenue—transportation of state property exempt 40

INTOXICATING LIQUORS
Restaurants in saloons—jiurpose for which rriay be kept open

on Sunday 8
Business discontinued for six months is abandoned 15
Veterinarians' prescriptions 20
License fees cannot be paid seniiannually 45
License in anotlier part of building than one in which saloon

has been run not same place in contemplation of excise
statute 70

License fees raised by election—amount due before subsequent
lii^cnse year 86

Licenses—town board may issue in towns where question of
license or no license has been voted on 91

Posted persons—may be posted by one trustee, alderman, etc.. 108
Illegal sale in dry towns—prosecution 181
Po.sted persons—may be posted in towns other than that of

residence 217
Town supervisor may not vole on his own application for

license 223
License—abandonment of premises for saloon purposes 266
Election on license question—ballots should be endorsed as

required by law but failure to do so does not invalidate
election ! 308

Election on license question—irregularities do not invalidate
election unless result is alTecled 315

License cannot be transferred from one location to another 321
Posted person—no authority to remove from blacklist 347
Person in business in leased premises not entitled to license at

•  another location if he caunot again lease same place 3.52
License fee may be raised but not lowered 431
License may be in but one form 451
Posted ])crsons—in order to convict of giving liquor notice

of posting must be proved 476
Town board has authority to jiost persons 476
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INTOXICATING LIQUORS—Continued
Brewery cannot sell beer from warehouse locate<i in dry town.. ,483
License cannot be granted where license has been revoked and

temperance saloon run for three months 503
Domestic corporation may be licensed to run saloon 503
Validity of local option election—duty of election olHcers 526
Local option election must be carried by majority of votes

in order to change policy 528
Validity of local option election—duty of election officers 532
Towns may not decrease license fee 532
Licenses—number to be issued in newly incorporated village

• and territory or remaining town 548
Criminal procedure—numerous misdemeanors may be joined

in one information 563
Wholesale and retail licenses—rights under ch. 249, L. 1915.... 570
Liquor (-annot be sold without license 578
Posted pei-sons—names of village board may be printed on

notice 579
Posted persons—persons outside county may be prohibited

from selling to _• 579
Sale to insane patients two miles from hospital 604
Sale by order in dry territory 613
Appeal under sec. 1551—rights how preserved 627
Sale of malt liquor should not be allowed on fairgrounds 634
Issuance of licenses cannot be compelled. ._. 641
Number of saloons that may ])e licensed in a town after village

is incorporated from territory—how determined 642
Wholesale license law construed 672
Ordinance limiting sales on prescription of certain physicians

only invalid 673
Ordinance limiting quantity that may be sold on one pre

scription valid 673
No time required to constitute residence under sec. 1565/—one

year's residence necessary to constitute citizenship
thereunder 687

Sale of grape juice not prohibited unless intoxicating 697
Stemper Law gives no preference to individuals 719
Stemper law—condition necessary to validate licenses 730
Election to raise license fee may be held in dry town 758
Drunkenness not punishable under statute if covered by city

ordinance
Division of saloon license money between town and newly

incorporated village ■_ ; ; "03
Prosecution of saloon keeper for selling liquor to minor—

admission of bartender not admissible in evidence 922

Jails—distance from school building 421
Jitney Law—not applicable to persons operating between two

fixed points ®'6
Judges. See Public Officers.
Judicial nominations—Milwaukee county 40
Judgment in foreclosure of mortgage may be assigned by building

and loan association ••••• '36
Judgments—against public officers and employes—provision for

collection constitutional 783
.Judgments—against state employes 819, 821
Judgments—satisfaction in favor of stale 880
Judgments—against state employes.... 1030, 1045
Judgments—-county treasurer to decide whether judgment cred

itor or prior assignee of sheritY entitled to salary IIU
Jury trial—when may be waived in criminal cases ISo
.Justice of the peace. See Public Officers.
Kidnaping. See Criminal Law.
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Larceny. See Criminal Law.
Legal seUlement—foreigner may acquire under poor laws 660
Legislative forestry committee. See Public OinccrS.

LRGISLATUUE

Bills to be introduced—may not limit number Ill
County court—cannot authorize to be held outside county

for wliich constituted 146
b'or defense of litigation of stale ollicers—may appropriate

money 1^90, dSf)
Expenses incurred in securing attendance of absent members 621
Committees have power to compel attendance of witnesses 622
Appointment of member as assistant fire marshal and deputy

insurance commi.ssioner valid 886
Members may not serve on committees after their resignation 897
Resolution does not have force of law 1076
Member entitled to j)ay for services rendered as insurance

examiner 1107

Libraries—power of village board to levy Lax 609
Lighting plant and waterworks commission. See Public OITiccrs.

LIVI-: STOCK

Appraisers of diseased animals not entitled to mileage 583
Live stock sanitary board—may promulgate rules regulating

production of liog colcra serum 1084

Loans. See Interest.
Loans. See Mortgages.
Loans—trustees of university outside stale may transact 4
Lobbying—board of normal regents cannot employ lobbyist except

on matters relating to normal scliools 167

MARRIAGE

License—erroneous issue 128
License—protection of person solemnizing marriage 128
County judge must ̂ )ay fee collected for order authorizing

marriage within live-day limit, to county 317
Eugenic examination cannot be made l)y osteopath 345
Not void because solemnized without license 462
Ordained minister may perform ceremony—need not be

actively in charge of church 978

Masseurs—license 1049
Mineral rights—assessment and taxation 230

MINORS

Fines and cost may not i)c imposed—commitment to in
dustrial school 797

Dependent children may be committed to private associations 809
No damages for injury ff subject to Workmen's Compensation

Act 830

MORTGAGI^S

I3ighL of building and loan associations to sell or assign 3
Record of original copies to be made with secretary of state.... 8
Certain sulisfacLion of mortgage considered 723
Building and loan association may not assign but may assign

judgment in foreclosure 736
Requirement as to chattel mortgages void for uncertainty, ch.

450, L. 191.5 917
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MOTHERS' PENSIONS
Statute requiring board of control to repor directory as to

time of report 303
Appropriation under old law available under new.. 756
Term resident defined.... 773
Effective date of 1915 law 1019
County reimbursed by state and local subdivisions 1019
Law construed 1039
"Widow entitled to aid under facts stated 1101

Municipal Court Act for Langlade county—^when jury trial may
be waived 55

MUNICIPAL CORPORATIONS
Ownership of public utilities 78
Public utilities cannot be sold or leased without legislative
' authority » ^ 78

Highway—apportionment of expense when village formed out
of territory of town 120

Town officers may administer oaths with reference to town
business..; 149

City officers—election supervisors 162
Sealer of weights and measures—city may not limit term to

one year .1 196
Towns—^transfer of paupers from one to another criminal

offense—prosecution 245
Town has no authority to build culverts or bridges from high

way to abutting property.... 246
Town elections—only challenged ballots required to be pre

served 305
Tuition fees—city may not be required to pay to another city

for past services by act. of legislature..: 318
Taxation—^property owned by city exempt although located

in another county 379
Bond issue—question need not be submitted to vote of people .

under proposed legislation 405
Ordinance requiring milk tp be pasteurized and exempting

tuberculin tested milk hot prevented by proposed legis
lation ; 406

Fines imposed by ordinance belong to municipality 416
Telephone utilities—under proposed legislation towns not

authorized to compete with existing company 422
Taxation—property owned by city exempt mthough located

in another county 426
Legislature may pass law validating illegal action of county

board creating new town 433
Sunday Closing Law—^municipal legislative bodies may not

be authorized to suspend operation 448
General Charter Law—notice of election to adopt 453

. State property—^municipal corporation cannot impose special
assessment 457

Commitment for default in payment of fine imposed under
town by-law authorized under sec. 4633 472

"Village has no liability to care for poor in absence of ordinance
providing therefor 486

Town may require interurban railways to shift tracks on
highway ; 543

Public utilities—consequential damages for severance and
purchase of part of plant 568

Lighting plant and water works commission has control of
operating revenues of municipal plants 589

Ornamental lights—^portion of cost may be charged to abutting
owner ; 594

A.G.—74
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MUNICIPAL CORPORATIONS—Conlinued
Special town meeting may reconsider action of regular town

meeting 629
Power of town electors to change place where stale aid for

highways money is to be expended 629
Town l)oard may not say where money shall be expended

under Slate Aid for Highways Law 629
Standard of liighways re(|uired and how compelled 636
Stale aid for highways—to secure statute must be specifically

followed 648
Donations for state aid for highways—transfer of moneys

from one fund to another does not constitute 648
Towns assuming powers of villages may assess expense of

building sidewalks against owners of abutting land 657
Towns assuming powers of villages cannot license chauffeurs.. 657
Assessment in new town—when necessary 661
Special distribution of railroad taxes may be made in a new

town 661
Procedure of town meetings 664
Town chairman to act as chairman in town mectings^—cannot

be ousted by electors 664
Ordinance limiting sales of liquor by pharmacists and physi

cians 673
Proceedings of certain special town meetings considered 713
Prosecutions under ordinances—state tax must be paid on

appeal 716
City, part of joint district, may establi.sh industrial school 721
Water and light commission—member may not be superin

tendent 792
Ordinances covering olTcnse of drunkenness bar application of

statute 830
Automobile ordinances 838
City clerk—method of filling vacancy 852
Concealed weapons—prosecution of oHensc umder ordinance.... 871
Peddlers—cities may license 873
Board of review—compensation 877
Villages—organization—term of officers—division of property,

etc 903
Villages—support of poor 905
Delinquent personal taxes must ))e charged back to town

returning them ■ 934
Quarantine—certain expenses to be paid by municipality 936
Counties maintain highways constructed in cities under State

Aid Law, but not those in villages 915
Taxes—collection in newly formed villages 998
City of Mansion cannot pay military company for use of

real estate ! 1000
Insurance on municipal pro|)erly may be written by municipal

oificer to extent of SlOO in premiums in one year 1004
Money from general fund availaljlc to pay losses to munic

ipalities insured in state fire fund 1010
Neither town nor county liable to physician who attends poor

person unless upon order of proper authorities 1015
Sec. 14146 docs not apply to villages 1118

Municipal officers. See Public Officers.
National guard—city of Mauston cannot pay for use of real estate 1000

NAVIGABLb: WA I LRS
Wiial consLilutcs a lake public waters 488
Appropriation for bridge across - 495
Erection of bridges .946, 986
Dam built under authority of Milldam Act may be rebuilt

without further authority 1052
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Newspapers—legislature may regulate charge to be made for
campaign advertising 174

Newspapers—publication of laws on holidays 473
Nominations. See Klections.
Normal school building—contracts to be approved by governor,... 171
Normal school regents. See Public Oiriccrs.
Notary public. See Public Oflicers.

OIL INSPECTION
Application of law to importers 63

Old age pensions—bill to raise money by; taxation for payment to
certain class of persons unconstitutional 51

OPTOMETRY
Registration for practice 799
Board—collections and expenditures 902

Ordinances—may limit quantity of liquor sold on prescription 673
Ordinances—may not limit .sales to prescriptions of physicians

residents of specilic county (573
Ordinances—prosecutions under municipal ordinances civil actions 716
Ordinances—stale tax must bo paid on appeal 716
Ornamental lights—portion of cost may be charged to abutting

owner 594
Partnership—personal property tax of partner cannot be offset

against income lux 124

PEDDLERS
Unlawful to peddle before license is issued although fee is paid 331
Pop corn vendor not a transient merchant 633
Cities may license if authorized in charter 873
Ofl'cring wares for sale constitutes peddling, although no sale

is made 1088

Perjury. Sec Criminal Law.

PHYSICIANS AND SURGEONS
Intoxicating liquor in prescriptions 20
Term licensed physician does not include osteopath 345
Optometry—registration for practice 799

Pigeons—poultry 160.
Plumbing—under Bill 317A plumbing may be installed by journey

man plumber 633
Plumbing—no person can work at, unless licensed 701
Plumbing—journeyman plumber can work only under supervision

of master plumber 975
Plumbing—apprentice can work only when master or journevman

plumber is present ' 976
Poultry—'pigcons 160
Poultry associations—when unincorporated not entitled to state

aid 197
Prisoners—authority of board of control over those on j)aroie and

probation 760
Prisoners—maintenance from fund appropriated to operation of

state prison while working outside prison 1142, 1148
Probationers—not required to repay to counties cost of prosecution

—earnings under control of board of control 959
Public accountants—not permitted to advertise as such unless

certified—rule as to corporations and partnerships 377
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PUBLIC HEALTH
Board of education—rule requiring vaccination 70
Nurses—committee of examiners must act together in making

examinations 222
Under Bill 347A plumbing may be installed by journeyman

plumber 633
No person can work at plumbing unless licensed 701
County poor farm need not be licensed under sec. 1542^ 790
Optometry—registration for practice 799
Sale of proprietary medicines ._ 921
Certain expense of quarantine to be paid by municipality 936
Barber sliop—any one may conduct although not a barber 940
General liospitals not included in law regulating maternity

hospitals 1027.
' Masseurs—license 1049
Restaurants—license _..... 1070
Live slock sanitary board—may promulgate rules regulating

production of hog cholera serum 1084
Provision for tubercular patients at poorhouse 1117-
Sec. 1414i docs not apply to villages 1118
Dentistry—person who fias practiced unlawfully in this state

for three years cannot be licensed without exaniinatiou.... 1137

PUBLIC LANDS
Swamp lands are trust fund lands to a certain extent 142
Redemption of forfeited state laiids—conditions 269
Patents—how error in patent may be corrected 273
Board of forestry may lease portions of forest reserve, including

unsurveycd islands 505
Leasing for hay and cranberries—moneys to be held in separate

fund 598
Constitutional prohibition of leases of agricultural lands for

more than liftcen years not violated by lease of state park
board 908

PUBLIC OFEICERS
Appraisers of diseased animals not entitled to mileage 583
Assembly—riglit to expel and censure member, should not

suspend 81
Assemblyman—not entitled to statutes and annotations after

term expires 85
Assignments of salaries of ofTicers—validity 1111

Board of agriculture—leasing of state fairgrounds 97, 124
Board of agriculture—may not require contractor to pay

certain scale of wages 283
Board of control—authority over prisoners on parole and

probation 760
Board of control—cannot set aside decree of insanity 834
Board of control—to control earnings of probationers 959, 995
lioard of education—rule requiring va(aanation 70
Board of health—may i)rohibil attendance at private and

parochial schools unless vaccinated 383
Board of optometry—collections and expenditures 902
Board of review—compensation 877

City clerk—method of filling vacancies 852
City clerk—deputy acts as city clerk in case of vacancy 957
Claims against slate may be assigned—duty of secretary of

state and slate treasurer to draw and pay warrants 143
Clerk of circuit court—compensation 201
Clerks of court—appropriations for deputies 820
Commissioner of deeds—need not be citizen if resident of

Wisconsin r 139
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PUBLIC OFFICERS—Continued
Commissioners of fisheries—have power to contract for drainage

ditch to fish hatchery 541
Committee on common schools—^members and supervising

teachers need not take oath of office ' 964
Conservation commission—^may clear out fire lines 654
Conservation commission—^has no power to sell launch 687
Conservation commission—^no duties imposed upon by joint

resolution 1076
Conservation warden—not entitled to one-third of fine as in

former in discharge of official duty 1091
Coroner—change in salary invalid '89
County board—aright to purchase land for maintaining poor.... 22
County board—payment oi claims for services of committee

appointed by board - 49
County board—sheriff's salary ; 101, 106, 126, 134
County board—cannot delegate expenditure of automobile

license money to town board 122
County board—contract between county and corporation

void if one stockholder is member of board 205
County board—^member of bridge committee may not continue

after term as member of county board 328
County board—cannot fix salaries of county officers at special

session 329
County board—resolution fixing salaries applies to members

elected at ensuing election 456
County board—cannot pass on validity of income tax assess-

ment 681
County board—^money raised for specific highway improve

ment cannot be devoted to different improvement 775
County board—^may appropriate money for deputies during

term of office of clerK of court 820
County board—may not exceed bond limit without vote of

people 879
County hoard—cannot cancel tax certificates for defects that

do not go to groundwork of tax 1007
County,board—publication of proceedings 1023
County board—cannot give contractor anything additional

to contract price because he lost money on county contract 1033
County board—^member cannot be elected county highway

commissioner during term for which elected 1068
County board of education—^nomination papers—election

b^lots 200
County board of education—^may authorize school attendance

in another district—tuition 248
Coimty board of education—temi of office—compensation.... . 257
County board of education—^meeting to change school district

boundaries—service of notice 424
County board of education—district attorney to advise 582, 616
County board of education—^power to consolidate school

districts ; 616
County board of education—^pay for services-before abolish

ment of board .....; 806
County clerk—^not to be prosecuted for issuance of marriage

license erroneously if excusable 128
County clerk—10^ fee for hunting-license 199
County clerk—^liability for drawing- warrant pursuant to

illegal appropriation 221
County clerk—not necessary to order election to fill vacancy

in office of county judge 232
County clerk—provision legalizing prior retention of lOj^ of

hunting license fee unconstitutional 967
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PUBLIC OFFICERS—Continued
County commitlee of education—appointment of resigned

meml)er as supervising teacher 806
County highway commissioner—salary 35
County highway commissioner—tcrih of oflice 45
County highway commissioner—who overdraws amount for

given work may he compelled to pay back overdraR 444
County highway commissioner—must l>e elected from list certi

fied ])y state highway commission 446, 538
County highway commissioner—term of office and salary

919. 969, 1068, 1086, 1135
County juclge—salary computed for portion of month 152
County judge—fee (collected for making order authorizing

marriage within five-day limit to be paid to county 317
County judge—legislature may prescribe only lawyers may

hold office 558
County judge and member of school board—offices incom

patible 771
County ollicer—if stockholder in bank makes it ineligible for

county depository 36
County ollicer—salary cannot be fixed at special session of

county board 329
County state road and bridge committee—salary and expenses 969,

1036
County stale road and bridge committee—may be chosen

from electors of county 1048
County slate road and bridge committee—acts on contracts

for county aid bridges in lieu of commissioners 1133
County supermlendeiit of schools—qualifications 187
County sui)erintcndent of schools—failure to file report pre

vents payment of state aid 214
County superintendent of schools—qualifications 228
County superintendent of schools—not entitled to participate

in teachers' retirement fund—city su])erintendent is 330
County superintendent of schools—expenses, amount and

nature 380
County superintendent of schools—expenses not limited..., 694
County superintendent of schools,—expenses 833
County surveyor—traveling ex])enses limited to 10? a mile.... 679
County surveyor—what constitutes a day's work 982
County training school board—treasurer to be paid state aid

for school 212
County treasurer—to decide whcllier judgment creditor or

prior assignee of shcrifT entilled to his salary 1111
County workhouse—superintendent may be removed or

prosecuted where inmates are unlawfully released 194
Court commissioner—action in releasing person in custody

on habeas corpus may be reviewed by motion in circuit
court 371

Court commissioner—may hold preliminary examination 536

De fdclo officer—entilled to salary 639
Dc/ado officer—holding over constitutes, if not dc jure officer 639
District attorney—duty to prosecute failure to report births 47
District attorney—payment of claims for scr\'iccs of com

mittee appointed by county board 49
District attorney—eligibility for office 74
District attorney—change in salary invalid 89
District attorney—may act as attorney for cooperative cor

poration 94
District attorney—should not represent plaintifT in income

tax action '. 94
District attorney—to prosecute actions to recover forfeitures 128
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PUBLIC OFFICERS—Continued
District attorney—need not appear in civil proceedings 158
District attorney—duty to prosecute under generaF statute

not limited by law directing other ofTicers to order prose
cution 333

District attorney—to advise county board of education 582, 616
District attorney—may not be employed by public utility—

partner may 762
District attorney—not recjuired to defend actions challenging

action of county board of education in consolidating
school districts 1060

District school treasurer—cannot keep district funds in bank
in which he is stockholder and cashier 69

Election supervisors, are city officers 162

Fisheries—commissioners have power to contract for drainage
ditch to fish hatchery 541

Game wardens—may search grips, etc., when they have reason
to believe they contain contraband game 771

Industrial board of education—member not to be employed
as teacher 671

Industrial board of education—city, part of joint district, may
establish industrial school 721

Industrial commission—not given power to prescribe course
of study in industrial schools 535

Industrial commission—certain provision held not retroactive 638
Insurance commissioner—service of summons on foreign non-

licensed insurance company 745

Judges—salaries paid from fund into which suit taxes are paid 938
Judgments—provision for collection constitutional 783
Judgments against employes 819, 821, 1030, 1045
Justice does not lose jurisdiction if he does not enter judgment

in docket until day after rendition 371
Justice of the peace—may not try case on change of venue in

examination _. 17
Justice of the peace and village president—offices incompatible 322
Justice of the peace and city clerk—offices incompatible 957

Legislative committees—power to compel attendance of
witnesses 622

Legislative forestry committee—authority to spend money
aRcr convening of succeeding legislature 39

Legislature. See this as separate heading.
Lighting plant and water works commission—has control of

operating revenues of- municipal plants 589

Municipal officers—may write insurance on municipal prop
erty to extent of $100 in premiums in one year 1004

Normal regents—may not employ lobbyist except on matters
relating to normal schools 167

Notary public—governor may revoke commission 989

Public officers cannot be ousted by electors 664

Register in probate—woman may be 789
Register in probate—fees for certified copies 795

School district treasurer—may not deposit school funds in
bank in which he i.s officer or stockholder 138

School district treasurer—required to file bond to qualify 553
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PUBLIC OFFICERS—Continued
Sealer of weiglils and measures—^jurisdiction over Indian res

ervations 42
Sealer of weights and measures—ordinance may not limit

term to one year 196
Secretary of slate—original copies of deeds, tnortgages, etc.,

must be recorded in olTice 8
Secretary of state—not authorized to record assignment of

trade-marks 482
Secretary of state—cannot increase tax levy for 1915 and 1916 898
Sheriff—salary—county board 101, 106, 126, 134
Sheriff—not entitled to compensation for apprehending

escaped inmates of industrial school 389
Sheriff*—powers and duties of deputies 399
Sheriff—fees for taking i)risoners to reformatory 943, 947
Soldiers' relief commission—salary and expenses 969
State board of education—power over finances of educational

institutions 857
State central committee—may fill vacancies and regulate

voting by proxy 1140
State forester—may buy automobile truck 561
State park board—no appropriation from which expenses may

be paid 387
State park board—•lease not prohibited by constitutional

limitation 908
State treasurer—liable for moneys paid under unconstitutional

law—not liable for mistakes of auditor 287, 301
Stenographer—may receive extra pay for services outside of

employment 206
Superintendent of poor farm—caimot contract to maintain

old person as long as he lives ■. 483
Superintendent of public property—to make free distribution

of public documents to certain libraries 990

Town chairman—guilty of malfeasance if he draws order for
payment of work not performed 478

Town chairman—to be chairman of town meeting 664
Town chairman—is member e.r ojficio of highway committee

of county board 939
Town clerk and justice of the peace—offices incompatible 600
Town clerk who neglects to file bond vacates office—appointee

to fill vacancy de Jure officer 600
Town officers—may administer oaths with reference to town

business 149
Town officers—in newly incorporated villages hold office until

next town meeting 903
Town supcr%dsor—may not vote on his own application lor

liquor license 223
Town supervisor—a local officer 957
Town supervisor and city clerk—offices incompatible 957

Vagrancy cases—compensation of officers 894
Village board—power to levy lax for free library 609
Village president and justice of the peace—offices incompatible 322

Water and light commission—member may not be superin
tendent 792

PUBLIC PRINTING
Distribution of public printing to libraries 459
Member of legislature entitled to but one copy of statutes

and annotations 481
Distribution of public documents to certain libraries 990
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Public property—stale forester may buy automobile for use on
forest reserve 561

Public utilities—street railway company—^purposes combined in
articles of incorporation 10

Public utilities—^municipalities cannot sell or lease without legis
lative authority 78

Public utilities—^municipal corporations not given right under
proposed legislation to compete with existing telephone
utility 422

Public utilities—consequential damages for severance and purchase
of part of plant by municipal corporation 568

Public utilities—control of funds arising from operation of muni
cipally owned plants ; 589

Public utilities—^liability for cutting telephone wires 822
Public utilities—Milwaukee county may light viaduct without

' complying with Public Utility Law., 1096
Pure seed inspection—^fees accrue to seed inspection department

of university 1129

RAILROADS
Interurban railway may be required to shift tracks on highway 543
Certain satisfaction of mortgage considered..., 723
Operation of motor car on track—^prosecution 726
Certain docks and elevators to be assessed as railroad property 842
Notice nec^sary to charge railroad with expense of highway

improvements 849
Equalization of tax assessments by county board 952
Two-Cent Fare Law does not apply to street and interurban

railways 1093

Register in probate. See Public Oflicers.
Requisitions—prima facie case must be estabUshed by affidavit 128
Requisitions—^granted for abandonment of illegitimate child 140
Requisitions—abandonment of wife 207, 225, 227
Requisitions—extradition from foreign country—procedure 620
Requisitions—application to be denied for charge of kidnaping

where tne accused was divorced and had temporary
custody of child 802

Requisitions—affidavits not to be base for perjury charge 839
Residence—of electors 253
Residence—requisite for state citizenship and eligibility to take

civil service examination 274
Residence—of electors!. 284
Residence—of patient at tuberculosis sanatorium not synonymous •

with legal settlement 350
Residence—of husband fixes legal settlement of insane wife 356
Residence—county of residence prior to commitment liable for

maintenance of insane patients 358
Residence—^what constitutes within meaning of law requiring

tuition fees of nonresident university students 929

RESTAURANTS

In saloons—^may be kept open on Sunday 8
Ice cream parlors not required to take out license 107Q.

Restraint of trade—stockholders of banks not prevented from
pooling their shares 920

School district treasurer. See Public Officers.
School districts—county boards of education have power to

consolidate 616
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School districts—district attorney not required to defend actions
of county board of education consolidating 1060

Schools—distance of jails from buildings 121
Sealer of weights and measures. See Public Officers.
Secretary of stale. See Public Olficers.
Sheriff. See Public Officers.
Sleighs—law on width 67
Smoke regulation—slate may protect capitol by prohil>iting use

of soft coal 550
Soldiers' relief commission. See Public Officers.
Soldiers' relief fund—payment to dependents of soldiers—restraint

of payment to others ; 187
Soldiers' relief fund—inlemled only for soldiers who performed

military service in time of war 267
Soldiers' relief fund—who is entitled to benefit 415
Stale board of education. See Public Olficers.
Stale buildings—contracts for erection of normal school buildings

to be approved by governor 173
Slate capitol—may be protected by prohibiting use of soft coal 550
State central committee. Sec Public Officers.
Slate employes—Judgments against 783, 819, 821, 1030, 1045

STATE FAIR

Grounds—lease by board of agriculture 97, 124
Park—appropriation available according to terms of subsec. 2,

sec. 172-29 440
Sale of malt liquor on grounds should not be allowed 634
State aid for 1016

Slate park board. See Public Officers.
State property—municipal corporation cannot impose special

assessment...•• '157
State property—conservation commission has no power to sell

launch 687
State treasurer. See Public Officers.

STATUTES
Mothers' pension investigation—statute requiring board of

control to report on directory as to time of report 303
Member of legislature entitled to'but one copy 481
Inberilancc tax—statute of limitations 490
A statute taking elTerl upon its passage and publication takes

elTcct the day after publication 656
Repeal and reenactmcnl in same act a continuation 756, 766, 791
Continuous in elTect wlien reenacled without change 875

STATUTES AND CONSTITUTTONAI. PROVISIONS, SESSION
LAWS, LEGISLATIVE BILl.S AND R1-:S0LUTI0NS. ETC.,
REFERRED TO AND CONSTRUED

Page
U. S. Const.

Art.

V. Amendments., 789

U. S. Stats.
Scc.4585, R. S 299

4803, R. S 299
5278, R. S 141

840
5548, R. S 1122

Page
Sec.5549, R. S 1122
24 Stats, at Large 388 '733

799
30 Stats, at Large 3.5 .507
33 Stats, at Large 628 507
31 Slats, at Large 708 ... 310-342
37 Slats, at Large 324 .505
38 Slats, at Large 1086 507
10.519 Comp. St. 1913 1122
10550 Comp. St. 1913 1122
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Wis. Const.

Art. Sec. Page
1  1 292

3  176
4  116
1 1 713
1 2 319
1 4 908

910
17 784

III 276
277

I V 1 112
7  621
8.; 82

116
12 887
1 5 82
1 7 1078
1 8 785

996
1 9 115
23 663

1063

1064

2 6 785
2 7 786
2 8 964
3 1 292

295

787

1066

3 2 1066
V  10 1078
V I 2 62

292
3  292
4  964

VI I 2 147
466

10 467
'  14 147

561

18 716
939

21 657
VIII 293

1  240
262

263

2  293
337
388
1078

5  899
901

8  725
X  2 416

417
938
1092

Page
XI 2 521

4  724

725
XIII 3 558

561

Laws 1849
Ch. 86 148

Laws 1857
Ch. 62 1054

Laws 1858
Ch. 34 23

Laws 1860
Ch.. 160 23

Laws 1861
Ch. 129 ;... 957

Laws 1863
Ch. 155 554

Laws 1864
Ch. 352 1065

Laws 1867
Ch. 39 1065

Laws 1869
Ch. 152 497

153 900

Laws 1871
Ch. 67 449

Laws 1874
Ch. 179 109

229 497

Laws 1878
Ch. 270 1063

1068

Laws 1881
Ch. 174 109

197 489

Laws 1882
Ch. 37 852

Laws 1885
Ch. 260 204

296 88
374 • 487

Laws 1887
Ch. 147 1001

397 901
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Page
Laws 1889

Ch. 326 590

Laws 1891
Ch. 160 197

Laws 1893
Ch. 241 719

Laws 1895
Ch. 38 372

375

Laws 1897
Ch. 215 1008

1009
302 : 1093

Laws 1899
Ch. 151 126

Laws 1901
Ch. 217 102

104
105

107

126

127
241 1001
406 458
445 955
468 55

Laws 1903
Ch. 24 388

234 1126
.305 318
337 : 1035
4.51 1111

Laws 1905
Ch. 201 139

211 388
328 494
362 1095
36 3 275
376 360
474 956

Laws 1907
Ch. 22 896

376 134
135

487 46
47

Ch. 499 ; 520
552 46

47

1084
596 104

107

126

136

Page
Ch. 654 1093

Laws 1909
Ch. 261 1003

298 875
876

433 382
52 4 458
52 5 344
531 421
546 469
549 93

Laws 1911
Ch. 4 41

42
94
110

9  93
116 268
162 395
221 855
233 590
32 3 313

330

337 1031
346 222
380 •. 536
503 337
533 1056
540 843
603 1011
612 14
652 1056

Laws 1913
Ch. 23 395

24 395

29 395
37 395
4 1 360
4 2 343
146 421
172 967'

968

303 154-156
32 4 318
380 616

617
388 1032
4-13 955

458 281-283
477 694
495 213
498 395
499 395
661 590
668 1031

1087

1088
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Page
Ch. 669 53

56
670 39

605-607
699 318
723 411

412
73 1 975
73 2 282

283
734 730
751 382

425
583
616
617
695

772 388

Laws 1915
Ch. 11 853

17 433
434

20 587
23 453
34 1123
40 762
66 403-405
97 850
99 463
114 1072
133 555-558
140 to 170 473

474
154 792
221 941
235 736

737
24 2 821

947
948

24 3 790
1027

246 644
249 570

574
672

258 593
272 584
292 691
313 816

817
1119
1120

335 998
360 r. 783

819
821
822
1030
1045
1115

Page
Ch. 378 : 638

380 1052
. 387.... 1122

1123
406 711

916
407 842

849
952

409 794
413 626

694
1085

418 946
986
989

420 1028
438 1049

• 450 917
918

45 5 661
45 6 879
460.. 866
476 672
488 799

902

497.. 858
1130

504 886
508 724
511 838
515 817

818
1119
1120

531 695
806
964
965

533 745
775
776
919
920
939
940
945
966
972
1036
1049
1069
1133
1134
1136

546 710
876

557 768
594 791

797
807
809
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Ch. 594.

599.
609.

612...
613...

632...

633...
634...
636...

637.

648.

Page
.... 996

1091
1092

... 1144

... 766
806
818

875
876
1047
1077
1085

... 1004

... 1129

... 898
899

902

... 761

... 899

... 899
901
902

996
997

756-758
773
1020
1039
1042
1102

... 1070

No. 36
84

106

168

172
285

A.
A....
A....

Bills 1915

347 A..

176
474
422

423
448
816
406
407
618
619
633

192
558

609

261

401

450

653.

508
577
354
594
691
174
209
466
390
391

398

No. 245 S 435
401 S 405
526 S 435
556 S 1049
563 S 656
588 S 556

5.58
592 S 550
689 S 899
692 S 996

Resolutions 1915
No. 34 A 481

39 A 60.5
607

48 A ; 622
Jt. No. 3 A Ill

112
44 A_ 335
91 A 897
32 1076-1078

1083

Stats. 1849
Ch. 12 496

86 561

R. S. 1849
131 175

R. S. 1858
18 475

901

R. S. 1878
4 0 487
595 359

Ann. Stats. 1889
Sec. 595 359

604n 359

Stats. 1898
Sec. 588 359

694 108
694a 101

103-108

126

127

134

136
948

1077a 956
1213 494

Supp. 1906

1215-31 to 1215-37.

Stats. 1911
Sec. 1317m-6

1494/-2

494

46
388
389
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Page
Sec. 1494/-6 388

4565/f 420
4601 340

Stats. 1913

Ch. 26 168
30 53

56
37 583
40a 453^55
44a 540
486 490
576 350

351
60 : 370
6 3 53

56
483

6 4 ; 118
119

66 526
736 378
85 282
89 154
93 : 281

282

486

142 131
323

145 915
177 491
19 4 : 417
195 17

19

196 158-160
Sec. 11-5 Ill

232
12 276
15 150
20.82 459
20.84 85

86

481
30 200

272
35-30 199

272

309
310

3 7 175
3 8 201

228
309

, 310
50 310
51.31 307

308
64 : 315

316
68 150

253

Page
Sec. 68 ; 375

09 176
237

238

286
7 0 • 254
7 1 151

254
80 300
94/j 233
94s 233
94-1 to 94-38 236
94-1 199

236
94-9 199

326
94-12 209
122 to 127 623
122 336

623
125 623
127 336
127-1 622
157 145
170m 383

388
172 • 387

389
172-7 396
172-10 123
172-14 296
172-29 440-443
172-54 172
172-85 297
172-88 297
172-98 297
172-99 297
172-101 297
172-102 297
172-103 297
172-114 297
172-118 297
172-123 256

9^17

172-125 297
172-126 297
172-130...; 441
182 • 139
186 273
228 269-271
231 273
257 599
388 930

931
393 168
394 168
402 168

406a 172

411-2 213

411-3 212

213
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Page Page
411-5 212 62

213 243
412 568 679 191

418 424 680 191
568 682 ; 243

431 554 683 243
443 554 686 .  ... 62
458a 188 692 .. . 205
458& 188 693 194
458&-1 188 694.. 89
458fr-2 188 105
458c 188 106

460-1 to 460-20.... 313 134-136
460-10 314 202-204

315 329
460-19 330 330

331 456
461rf 380 694a 107
464 . 215-217 127

494 188 135
496-1, et seq 616 203

617 432
553/ 624 694c 575
553/J-3 557 577

557 694rf. 575
553p-7 319 577
553p-8 319 694c ...... 575
566/n 121 577

122 695 260
572/, et seq 56 456

573/. .-. 303 457
610 mib 195
1041 697c 23-25

586 399 697/j 195

587c 361 697A- 24

588 359 23

360 698 381
581 382

597 399 702-1 to 702-13.... 170

601 399 616
603 409 617

604e
410 702-4 250
359 702-6 208

360 258

668 49 702-9 260

51 702-10 249

669 49 259

50 380

61 382
189 568
190 616

408 702-11 . 214-217
410 702a 187
440 704 381
442 709 62

672 433 721 382

434 722 399
676 190 723 108

191 399
243 724 399

677 61 725 400

191 731 400
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Page
Sec. 747 220

204
752 48

95

158

159

333

582

617

7646 203
457

776 472
495
496

499
783 152

153
801 306
809 600
81 0 ; 601
812 601

602
819 150

151
472
473

830 601
832 603

604
846 603
879 322
88 6 323
88 7 323
893 486

487
916 to 919 416

417

925-3/? 453
454

925-10 453
925-956 590"

591
925-95C 590

591
925-95rf. 590

591
925-95e 590

591
925-95/. 590

591
925-113 454

455
925-113/n 454
925-121 590
925-133 405

406
925-134 590
926-126 to 926-131.... 575
926-1.35 137
926-13 6 137
927-11 to 927-19 575

576
A.G.—75

Page
Sec. 931 606

934 405
409

942 192
959-9 426
959-51, el seq 576
959-52/n 594

959-54 618
962 196

601
990-10 274

275
280

1022-1 48
1022-9 ; 47
1022-14 48
1022-18 48
1022-30 48
1022-62 48
1034 379
1038 364

379

428

461
1056 266
1061 150

266
1072a 314

315
10726 314
1073 60
1087/n-26 125
1087-5 : 490
1087-7 491
1087-16 . 493
1087-17 494
1087-23 494
111 2 ,.... 136-138
111 3 136

1.38
1114 136

138
1135 231
1165 403

404
1186 231
1210ff 460
1210it 138
1210/ 138
121 9 307
122 0 264
12206 264
1223 545

546
1273 121
1300 545

546
1317/n-l cl seq 541

546
1317/77-4 338

966
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Sec. 1317i7j-5 338
485

945

1317m-6 35
446

538
. 539
541
971

1317m-7 338
339

445

131 8 497
499

131 9 328
496
497
499
501

132 0 496
497
499

1321 497
499

1321a 256

1338 480
1347&-1 67
1348a 597
1409a-5 to 1409a-ll.. 222
1409a-7 222
1409a-8 222
1411 386
1413/ 383

384
386

1413m 383
1413/1 383
14185 333
142l£ 579
14210 64

65
67

1421-8 72
148

1421-12 350
.  351

14356 346
1458a 97
14586.... 370
1459/71 197
1463 160
14926 583
1494/-3/n 387
1494-11 to 1498-18.... 188

250

1494-11 250-252
1494-^2 562
1494-43 506
1494-61 334
1497 542
14985 199

Page
Sec. 14985 255

1498-2 419
420
464

465

149 9 486
487

150 0 357
359

360

150 1 360
.  1502 149

1512 189
190

1515 593
151 8 22

23

408
409

151 9 22
1523 22

23

408-410

15296 186
268

1529/. 415
416

1530 118
1532 119

- 1543 189
368
369

154 7 368
369

154 8 71
88

91

528

574-

578

1548-2 71
452

1548a 20-22
181-185

15486 87
88

431
432

532-534
570
574

154 9 109
155 0 91

09

181-183
185

563

578
1554 108-110

217
218
227
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Page
Sec. 1554 347

477

579
580

155 5 110
1556 108
155 7 605
155 8 109
1562 487
156 4 8

1565 613
614

1565a 92
182

183
309
527
528

15656 182
527

1565c 91
92

181-185
563

1565rf 15
352
549
571

1565/ 504
1578 332
1596 512
1596-1 to 1596-26 509
1596-5 577
1596-13 577
1596-50 to 1596-77.... 509
l()07a 488
1619 96
1636-47 to 1636-56.... 123
1636-19 173
1636-49/) 173
1636-50 173
1636-56 173
1636-203 84

85

1636-204 85
1636-209 377

378

1636-241 584
1661 197
1688 370
1747a-l 482
1747A- 241
1751n-l..... 280-282
1751n-14 280-282
1760 120
1762 466
17706 5
1772 '. 164
1774 585

586

1786C-1 to 1786e-17 164

Page
Sec. 1786e-2 164

1786e-13 163
1797-12, d seq 546
1797-39, et seq 546
1797-58 546
1797/11-1 577
1797//J-74 423
1797nj-74 520
1797ni-77 520
1797//)-78 521
1797/n-79, c/se? 576
1797m-79 568
1797/71-80, el seq 569
1798a .t. 401
1839 9
186 2 10

11
545
546

186 3 10
11

544-546

1943m 247
248

1946n 307
308

1950m to 1950© 299
1958 366

368

435

1978a 290
19786 290
1978c 290
1978(/ 290
19897n 288-291

299

2013 281
282

2014-5 3
4

2014-11 120
281

282

2014-15 3
4

2014-27 485
2022 220
2024-771 to 2024-77? 225
2274 593
2337 463
2339a to 2339/. 129
2339a 129
2339c 128-130
2339/. 129

130

463

2339? 317
2339m 345

347

2394-18 244
2441 152
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Page
Sec. 2441 558

559
561

2454 317
319

2464 146
147

2577 474
2586 75
2598 159
282 1 426
282 2 426
3043 376

489
3236 to 3239 471
3237 471
3298 323
3300 154
3303 323
3306 131
3437 376
3466 397
3574 373
3662 373
4080 151
4222 493
4229 493

494
4275 175
4380 613
4423 349

4438a 82
418

552
4445 96

97
4485 194-196
4542a 327
4543 375
4544i» 306
4549 20

36
69

138
139

193
205

478

479

528
4552m 95
4556a 189

190
45566 189

190
4556c ; 190
4560a-4 420
4560a-12 420

421
4560a-43 132
4560a-47 419-422

Page
Sec. 4560a-48 419-421

45606 343
4560rf 313

344
4567/n 154

325
4569 119
4574 245
4575/j 233

234
4575f 234

235
4575y 235
4575k 235
4587r 140

141

■ 226
503

4592 179
4595 8

448

537
4601 339

342
4601-la 340

341
4601ff 339
4608/ 153

•154
4608/1 48
4614 531
4629 209
4633 472

473
4650 563
465 3 178
4654 241
4687 156
4724a : 489
4734 241
4739 17

18
4743 372
4759 372
477 2 417
4773 154

417
4775 17
4792 375
4809 17

20
4817 to 4824 159
4820 160
4873 530
4874...; 530
4875... 529

530
4876 530
4944/t 414
4944-n 411
4944-/3 412
4944-7 411
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Sec. 4944-;'..
4944-w.

4047
497 1
497 2
4987

Stats. 1915

40a.

48c.,
51...

63...
86...,
94...
135.
142.

20.83.

20 .84.

397
51 .02.

51 .15.

51.25.
51.29.

51.30.

62 .10.

62.11.
62.16.

62.24.

170.

172a...

172-3.

172-54.
172-66.

Page Page
411 Sec. 171-67 1145
411 1147-1149
412 172-72 1047
191 172-88 694
601 172-130.... 764-766
283 818
137 173 990

177 990

292 687
1097 376-50 8.58
852 415 999
853 436a 112.3
956 1124
843 Ifilo 8.34
953 461rf 833
758 464 654
1132 496-1 692
724 507 771
737 o53nj-101 to 553/71-
881 108 866
1141 871
1140 553»-l to 553P-15 1119
990 553/)-3 671
992 721
991 ♦ 1120
992 5.53p-4 671
406 721
843 553p-6 816
953 1120
900 56iy 1142
953 56vy 8.55
953 573-1 1041
663 573-2 810
953 573-5 810
663 573-6 798
953 573-7 798
1092 5736 810
808 573/. 756
813 757
797 773
807 1020-1022
996 1039

997 1040
807 1042
808 1102
813 584 855
791 856
1128 . 585 8.37
766 585c 834-837
821 893
822 894

887 585c 837
888 588 1103
1076 594 893
1077 894
724 599 837
1046 855
1047 600 1103-1105
764 604rf 836
858 604e..'. 684-686
1142 836
1144 837



1190 Index

Page
Sec. 604? 685

1105
649-19ft 1002
658 1015

1083
1084
1106

662 958
664 1024
66 8 972
66 9 895

1023
1097
1139

67 0 1097
672 661
674a 1023

1024

677 896
970

679 896
68 0 896
696 896
697-32 to 697-44 1087

1098
697-37 1098
697-67 1031

1032
1106

698 695
806

698-1 806
702-11 653
704 695

806

833

708 1110
715 882

938
731 944

740... 886
743 718

0*^0

747 796
747a 820
752 1060
762m 1067

1068

764 1067
768 982
772 679

982
772/1 955
776 659

729
793

776m 792
793

788 632
790 669
792 703
795 632

See. 795...: 668
703

821 729
823 795
843 895
850 729
867 906

957

875.. 957
893 1119
925e 905
925/ 904
925/ 998
925-31 852-851
925-31C 878

879

925-34 958
925-41 958
925-52 871
925-139 878

879

926 852
853

927-5 792
959-4 1014

1015

959-53 701
977

959-54 975
959-55 702
959-556 976

977

959-56 977
964 1136

1137

971 990
976a 852-854
976m 1068
976/ 671
990-16 1073
990-17 1074
1033 662
1050 953
1060 662
1064 662
1066 : 662

9.53
9.54

1069a 899
901

107 0 901
107 1 900-902
1071m 899

902

1072 900
1072a 900
107 3 952

951

1076 998
10876 955
1087;?j-2 682
1087m-10 682
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Page
Sec. 1087/n-12 682

1087m-16 681
1087m-17 681
1087/72-18 681
1087/72-19 681
1128 935
1184 1008

1009
1110

1186 1007
1009

1196 1110
\2\Qg 682
1212 843

953

1219/n 1026
1240 793
1245 794
1248 727

728
1299/2-1 849

850
1299/2-4 850
1317/n-l to 1317/72-
15 1134

1135
1317/n-3 630
1317/72-4 630

650
676
775

1317/n-5 652
676
680

919

940

972
1036
1048
1084
1133

1317/n-6 740
745
919
920

971
972

1068

1069

1086

1087

1136
1317/72-7 739

945
1029

1317/n-8 966
1317/72-12 879

1031

1032

1083

1317m-I2a 879
880

Page
Sec. 1318 1134

1319 649
675
949

1133-1135
1321a 946

986

988
989

132 6 646
1327 647
1329a 824
1338 637
133 9 637

951
1408/72-10 1070
1409ff 921
1410/2 1138
1410/ 1138
14146 : 1118

1119

1416-17 937
1417 1117
1435(/ 1049
1435/-35 799

903
1436 674
14586 626
1459£/ 694
1463 634

1047
1492a6 1085

1086
1492e-7 875
1492e-I5 921
1494/-3/72 916
I494X-1 to 1494X-16.. 1129
1494-11 to 1494-18.... 777
1498s 967
1499 ; 660
150 0 660

685
774

907
1505 685
151 2 ; 660

1016
151 3 1117
1519 660
1527 1117
15296 970
1529rf. 969
1529c 969-971
1529/. 969

970
1542g 790
1546 1123
1546a 1123
1548 759
1548a 673
1550 627

697

716



1192 Index

1551
Page Page
627 Sec. 1777/ 11.81

1558 922 1132
1561 716 1797-2 1095

830 1797/n-l to 1797aj-
15611. 687 109 •  1097
1562 794 1797m-74 1096

905 1798 782
1564 643 1798a . ... 1093-1096

716 17986 1094
1565a 759 1801 1093
15656 759 1820 1094
1565c 627 1862 1091

697 1863 1094
716 1915 746

1565rf 672 19466 888
isescirf 720 1978a 1010

730 19786 984
1570 1088 985
1574 683 1010
1576 873 1011
1578 1089 1978c 1010 1012
1596 987 1978rf 815

1056 1012
1057 2011 690

1596-2 1058 20M-4 688
1059 - 2014-6 689

1596-8 1052 2014-7 676
1057 677
1059 689

1596-9 1052 737
1059 739

1596-12 1059 2024-18 1127
1596-17 1058 2024-19 1125
1596-18 1059 2024 100 677
1607o 987 2024 101 677
1636-18 to 1636-29. 941 2184 915
1636-18 941 2219 79.1

1636-2-1 941 2313a 1113
1636-27 942 1114
1636-28 942 2331 , .. . 978
1636-29 942 979
1636-47 658 2331a 978
1636-55 658 979

838 2394-3 833
1636-57 658 2394-7 832
1636-57ni 658 921
1G84M9 778 2394-9 638
1691 917 2394-42 640

918 2394-43 640
17280-2 1028 2394-70 881
1729a 1072 2464a 780
1738 882 2589 763
1738a 882 2597 716
1744a 882 2598 717
1747-24 882 1121
1747-71 882 2599 \ .. 717
17706 676 2899 883
1771 1130 2908 883
1773 748 2911 883
1777ff 1131 2939 , . . . 939

1132 3154/n 736
1777/j 1131 738
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Page
Sec. 3302 883

330 6 881
3307 881

882
3358 915
3374 1054

1056
1057

3716a 1030
375 3 719
375 4 719
3775 895
'1216a 829
4380 972-974
4387 802
4387a 803
'1387m 803
4415 851

852
4418 852
4423 811

1100
4432 769

771
4438a 1100
4440 726

727
4146e 1061
4470/1 825
4471 840
4471a 841
4549 990

1004
4552m 762
4559 824
4560a-23 712

714
4560(/. ; 791
4560rf-2 791
4562(/ 713

791

1091
4565&-1 644
4567m 872

1091
4575s 1025
4581c 716
4587c 706

748-759
1100

Page
Sec. 4600 690

4601e 690
4601g 690
4635 1123

1124
4697 854-857
4700 856

857
472'la 709
4734a to 4734/ 760
4734a to 4734/ 960

962
4734o 960
4734c 760

961
4734/. 962
4734/ to 4734m 962
4761 627
4764 896
4765 896
4766 896
4843 841
484 5 841
484 6 841
4913 944
4915 1142

1145
491 8 1142
4918m 1142

1145
4919 1143

1145
492 0 1145
4921 1143
4927 1143

1145
4931 1122
4937m 1143
4942 1143
4942a 1143
4960C-1 to 4960C-7.... 760
4960C-3 760
4960i>-4 760
4966 1122
496 9 1122
497 0 943
497 1 1006

1118

4987 1066

Stemper Act—conditions necessary to validate licenses 730
Street improvements. See Bridges and Highways.
Street railway companies. Sec Public Utilities.
Suit taxes—to constitute fund for payment of judges 938
Sunday—restaurants in saloons open 8
Sunday—purchases 25
Superintendent of poor farm. See Public OfRcers.
Superintendent of public property. See Public Officers.
Swamp lands. See Public Lands.
Tankage—sale of 188

A.G.—76
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TAXATION
Certificates for private use subject to tax 38
Transportation of state property exempt from federal revenue

stamp tax 40
Bill to raise money for old age pensions for certain class of

persons unconstitutional 51
Income tax actions—district attorney may not act as attorney

for ])laintifl' 94
Personal property tax of partner cannot be offset against

income tax of partnership 124
Special assessments—city treasurer to be credited by county

treasurer -witli delinquent special assessments 136
Delinquent tax list—erroneous description—city treasurer

cannot correct—remedy 230
Mineral rights—valuation and tax 230
Water power—^whcn undeveloped cannot be taxed under

income tax law •; 239
Occupation tax on grain elevators and exemptions—proposed

legislation constitutional 261
Assessments under fire marshal law—premiums for reinsurance

not included 307
Property owned by city exempt although located in another

county 379
Tax certificates issued in 1915 bear interest at 10% 403
Tax certificates—interest changed only on certificates issued

in 1915 403
County may levy lax to build poorhouse 407
Property owned ))y city exempt although located in another

county 426
Banks—law granting option of manner of assessment of

doubtful constitutionality 450
Municipal corporation cannot impose special assessment on

state property 457
Property of religious association not exempt under facts stated 460
Property of soldiers who served in time of war may be exempt

from taxation ■_ 474
Inheritance tax—statute of limitations on collection 490
Bridge across navigable stream—'iiot necessary to vote on tax

unless it exceeds limitation of sec. 776 495
Dam franchise—limitation on amount to be paid for property

will not affect value for purposes of taxation..... 508
Money raised for improvement of specific town highway not

an asset to be divided upon division of town 586
Ornamental lights—portion of cost may be charged to abut

ting owner 594
Library t9x—^villagc board to levy 609
Town assuming powers of village may assess expense of build

ing sidewalks to owners of at)ulting land 657
When assessment in new town unnecessary 661
Special distribution of street railway taxes may be provided

for new town 691
County board cannot pass on legality of income tax 681
Income tax may be compromised under sec. 1210p' 681
Person with income of S700 subject to income tax assessment 681
Highway tax—credit allowed for working on highway applies

to current year 727
Highway tax—credit allowed for team 727
Highway lax—money raised for specific improvement cannot

be devoted to different improvement 775
Highway tax limit 793
Railroads—assessment of certain docks and elevators 842
State tax levy for 1915 and 1916 cannot be increased by

secretary of state 398
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TAXATION—Continued
Division of property between town and newly organized

village 903
Delinquent personal taxes must be charged back to town

returning them 934
Equalization of assessment by county board—railroad prop

erty 952
Collection of taxes in newly formed villages 998
Tax certificates cannot be canceled for defects that do not

go to groundwork of tax 1007
Deeds—fees for issuing and recording 1110

Teachers* retirement fund—law constitutional ! 313
Tea'chers' retirement fund—county superintendents may not par

ticipate—city superintendents may 330
Textbooks—regulation of sale 866
Title insurance—corporation may not transact until it has a

capital stock of $200,000 1130
Town chairman. See Public Officers.
Town clerk. Sec Public Officers.
Town meetings—proceedings of certain special town meetings

considered 703
Town officers. See Public Officers.
Town Supervisor. See Public Officers.
Towns. See Municipal Corporations.
Trade-marks—Flag Law—what constitutes violation 233
Trade-marks—secretary of state not authorized to record assignment 482

TUBERCULOSIS SANATORIUM
Order of county judge that resident shall be admitted into

sanatorium at Wales and that county must pay half ex
penses void 72

Resident not synonymous with legal settlement 350

UNIVERSITY
Attendance does not constitute residence for purposes of

voting . 236
Residence within meaning of law requiring tuition fees of non

resident students 929
. Fees from seed inspection accrue to seed inspection department 1129

Usury. See Interest.
Vaccination—rule of board of education 70
Veterinarians—intoxicating liquor in prescriptions 20
Veterinarians—druggist selling prepared remedy for horse colic

does not practice veterinary surgery 921
Village board. See Pubiie Officers.
Village president. See Pubiie Officers.
Villages—highways—apportionment of expense when village

formed from town _..••• 120
Villages—do not forfeit exemption under sec. 1319 by accepting

state aid for bridges 675
Villages—division of property upon organization—term of offi

cers, etc 903
Villages—support of poor 905
Villages—collection of taxes in those newly formed 998
Villages—sec. 14116 does not apply 1118
Vital statistics—duty of di.strict attorney to prosecute failure

to report births 47
Water and lignt commission. See Public Officers.
Water power—income tax cannot be assessed when undeveloped..., 239
Water power—state may limit compensation to be paid upon public

purchase for property covered by dam franchise. Limita
tion will not affect value for purposes of taxation 508
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Water power—county not authorized to develop 575
Water power—dam built under authority of Milldam Act may

be rebuilt without further authority 1052

WEIGHTS AND MEASURES
Laws of state extend over Indian reservations 42
City sealer—term may not be limited by city ordinance 196
OfTcnse to represent carload of wood to contain more than

actual amount 769
Venue of prosecution for violation of laws 769

WORDS AND PHRASES
"Distance" of jails from schoolhouses 121
"Legal representatives" of tuberculosis patients 148
"Pigeons"—])oultry 160
"Tankage"—feeding slulTs 188
"Place" of delivery 250
"Mill feed"—by-product of llour 250
"Adjoining" lands 269
"Licensed physician"—docs not include osteopath 345
"14esident" not synonymous with "legal settlement" in stat

ute relating to tuberculosis sanatoriums 350
"Traveling expenses" of county superintendent include

hotel bills and meals 380
"Resident"—Mothers' Pension Law 773
"Employe" and "independent contractor" defined—Com

pensation Act 923
"Take it out of one's hide"—constitutes a threat 972
"Day's work"—county surveyor 982
"In any one year"—statutory rule 1006
"Emergency appointment" defined—civil service law 1073

Workhouses. See Charitable and Penal Institutions.

WORKMEN'S COMPENSATION
Claims against counties—manner of payment 242
Certain provisions held not retroactive 638
Common law action for injury of minor barred if subject

to Workmen's Compensation Act 830
Employe and independent contractor defined 923








