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PREFACE

When the undersigned assumed the office of attorney gen
eral, he was impressed with the thought that there was too much
delay in the matter of the publication of the opinions of this de
partment. A policy was adopted of issuing a volume of such
opinions about every nine months, and shortly after AprU. 1,
1913, the manuscript for this volume was sent to the printer.
An insufficient clerical force has resulted in this volume being
unduly delayed, and enough material has accumulated for two
additional volumes, which will be forthcoming at an early date.

The plan of supplying the opinions of the attorney general in
pamphlet form each month has just been inaugurated and from
now on the delay heretofore occurring in the matter of supply
ing the opinions of this department to those interested therein
will be reduced almost to a miniTrmm.

The plan of publishingfrequent volumes of these opinions has
made it necessary to adopt some other matter of designation and
it is thought that no better plan can be adopted than numbering
them consecutively. This volume will be knowii as Volume No.
1 of the Opinions of the Attorney General, and subsequent vol-
umes^will be similarly numbered.

W. C. Owen,

Attorney General.



REQUISITIONS

RULES OP THE EXECUTIVE OFFICE RELATING TO-
APPLICATIONS FOR REQUISIT1ONS.

The following are the rules adopted by the Executive De
partment pertaining. to applications for requisitions for fugi
tives from justice.

RULES.

1. Every application to the Governor for a requisition must
be made in writing by the District Attorney or other prosecut
ing officer of the county in which the crime was committed;
provided, that if in any ease such District Attorney or other-
officer shall refuse to make the application, it may be made by
any other person, but must then be accompanied by the affida
vit of at least two credible persons, stating, so far as can be
^ascertained, the reason of such refusal, and all the circum
stances connected therewith.

2. ,T.he -tlistriet .a$tom^ prosecuting officer mqst,
in addition to the requirements of the statute, certify that he-
is content that said fugitive shall be brought back to the state
for trial at the public expense, that such expense shall be a.
county charge, and that he believes he has within his reach
and will be able to produce at the trial the evidence necessary
to secure a conviction.

;3. Such pffiicer must name in the application a proper,pei'son-
to whom the wa^Tant may issue as Agent of the State, and must
certify that such person -has no private interest in the arrest of
the fugitive.

4. The facts and circumstances constituting the offense-
charged must appear by affidavit and must be sufficient to es-
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tablish prirm facie evidence of guilt against the party accused.
5. Statements made on information and belief should be dis

tinctly defined and the sources of information and grounds of
belief must be set forth in detail.

6. If the crime charged be forgery, the affidavit of the per
son whose name is alleged to be forged must be produced or a
sufficient reason given for its absence.

7. It must appear satisfactorily that the object in seeking a
Requisition is not to collect a debt nor for any private end, but
that the-application is made in good faith, and with a view to
enforce the charge of crime against the offender. This rule
will be applied with especial strictness in all cases of false pre
tenses, embezzlement, and like crimes.

8. It must be affirmatively stated, whether any application
for a requisition for the same person for an offense arising out
of the same transaction has been previously made, and, if a
prior application has been made and denied, any new facts ap
pearing in the papers must be specially pointed out.

9. If the application is based on an information, it must be
accompanied by an affidavit containing a detailed statement of
the facts and circumstances constituting the offense charged.

10. It must appear by affidavit that the accused was in this
State at the'time the offense is charged to have been commit
ted, and that he suhsequently fled therefrom, and the time and
circumstances of his departure must be shown as particularly
as may be. It must also appear where the accused is, or is be
lieved to be, at the time the application is made.

11. If known, it must appear whether the fugitive has ever
been a resident of this State, or has only been transiently here;
and if transiently here, for what length of time and on what
business, and under what circumstances he departed.

12. If the offense was not of recent occurrence, satisfactory
reasons must be given why the application has been delayed.

13. The magistrate before whom the affidavits are taken must
certify whether, in his opinion, the parties making the same
are to be believed.

14. The official character of the officer before whom the affi

davits are taken must be certified to by the clerk of the Cir
cuit Court.
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15. All papers should be duplicate originals, except the com-
plaint and warrant, which should be certified copies. Dupli
cate originals, or certified copies of all papers necessary upon
the application must be furnished to the Governor, that one '
set may be retained in this Department and the other at
tached to the Requisition. This requirement is designed to em
brace all the papers in the. case, including the formal applica
tion. In case the application is for a Requisition upon the.
Governor of Ohio, triplicate originals or certified copies of all

"the papers must be furnished. When certified copies of papers
are given, they must be authenticated as preseribed in Section
4140 of the Revised Statutes.

16. It having been decided that Notaries Public are not
"Magistrates" within the meaning of Federal Law, no Requisi
tion based upon affidavits made before a Notary Public will be
granted.

17. No Requisition will be granted for a fugitive who has
taken refuge in the British Provinces.

18. As bastardy is not sufficiently well defined by the laws.
of this State as a crime within the meaning of Chapter 7 of the
Act of Congress of February 12, 1793, no Requisition will be
granted for the surrender of a fugitive charged with this of
fense.

19. No Requisition will be granted in a ease in which the of
fense is of such trivial character as to leave a doubt of the
granting a mandate thereon by the Executive authority in other
States and Territories.

20. If a Requisition shall have been improperly or unad- •
visedly granted, there will be no hesitation in revoking it.

21. Any application not complying with the requirements of
law and these rules will be rejected, without inquiring into

"its intrinsic merit, unless noneoniplianee is satisfactorily ex
plained.

22. In all cases of rejected applications for Requisitions, the
papers will be retained in this Department.

The following are the provisions of the U. S. statutes on the
•subject:

Sec. 5278. Fugitives from justice of a state or terri
tory. Whenever the executive authority of any state or ter-
Titoiy demands any person as a fugitive from justice, of the
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executive authority of any state or territory to which such per
son has fled, and produces a copy of an indictment found pr an
affidavit made before a magistrate of any state or territory^
charging the person demanded with having committed treason,
felony, or other crime, certified as authentic by the governor
or chief magistrate of the state or territory from whence the
person so charged has fled, it shall be the duty of the executive
authority of the state or territory to which such person has
fled to cause him to be arrested and secured, and to cause no
tice of the arrest to be given to the executive authority making
such demand, or to the agent of such authority appointed to-
receive the fugitive, and to cause the fugitive to be delivered
to such agent, when he shall appear. If no such agent appears
within six months from the time of the arrest, the prisoner may
be discharged. All costs or expenses incurred in the. appre
hending, securing, and transmitting such fugitive to the state
or territory making such demand, shall be paid by such state or
territory.



OPINIONS RELATING TO APPROPRIATIONS

AND EXPENDITURES.

Appropriations and Expenditures—Public Oncers—Commis
sioner of labor has authority to purchase appliances which
are necessary to carry out provisions of laws relating to his
department.

January 12, 1911.

Hon. J. D, Beck,

Commissioner of Labor & Industnal Statistics.
Replying to your favor of January 9th, concerning the con

struction to be placed upon section 16.36—43 and 1636—39 of
the "Wisconsin statutes, relative to appliances to be used by
your department in carrying out the provisions of these sec
tions, I give it as my opinion that such appliances as are ac
tually necessary to enforce the provisions of the statute may
be purchased by tlie Superintendent of Public Property or
by your own department in accordance with the established
custom, notwithstanding the fact that a most specific appro
priation is made for the purchase of such articles. It is not
within the province of this department, of course, to deter
mine what appliances may be necessary but when certain ap
pliances are made necessary by the provisions of the act in
order to make the law effectual, the statute, by implica^on,
carries the right to purchase such appliances.

Appropriations and Expenditures—Public Officers—Governor
has no authority to appoint delegate to National Conference
of Sealers of Weights and Measures under ch. 297, Laws of
1909, except for the years therein specified.

March 16, 1911.

Hon. Francis E. McGovern,

Governor of "Wisconsin,
Mr. Thurber, your executive clerk, has this morning handed

to me the bill of Fred C. Jensen for $66.90 with the oral state*
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inent that the bill is for expenses incurred by Mr. Jensen as
Sealer of Weights and Measures in attending at the National
Conference on AVeights and Measures held in Washington in
February, 1911. Mr. Thurber fiirtlier requests the opinion of
this department as to whether this expense is authorized un
der the provisions of ch. 297 of the Laws of 1909.

Inasmuch as the request for an opinion concerning this
claim is oral I find it necessary to make the foregoing state
ment of facts upon which the statement is based. Clearly the
bill does not come within the provisions of the law above in
dicated. Chapter 297 of the Laws of 1909 is a special act au
thorizing the Governor to ''appoint a delegate to represent the
State of Wisconsin at the national conference on weights and
measures to be held in AVashington in 1900." The act also
makes a special appropriation of one hundred dollars to cover
the expense of "such delegate" incurred "in attending such
conference." This act does not authorize the Governor to

appoint any delegate to attend the National Conference to be
held in 1911 nor does it authorize the payment of the expenses
of any such delegate, and assuming the foregoing statement of
facts to be correct, tlie bill is unauthorized.

Appropruitwns ami Expeiidihircs—Expenditures for furni
ture, fixtures, decorations etc., not included in $800,000.00 limit
for "construction" of each wing of the capilol.

May 1, 1911.

Hon. Jas. A. Fukah,
Secretary of Slate.

Your favor of May 1st, enclosing report of the Capitol Com
mission together with certain comments thereon by Mr. Lew
F. Porter, secretary of the Capitol Commission, and also a de
tailed statement of certain expenditures aggregating $60,337.-
04 which your department has included in the construction ac
count of the east wing of the capitol building and which items
of account are objected to by the Capitol Commission as not
being proi>erTy included in the construction cost of the east
wing and asking for the oi)inion of this department concerning
the interpretation of ch. 537 of the Laws of 1907 with refeT-
euce to these particpla? jtems of cost, is received.
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\ oil state that the question has been raised as to whether or
not certain paintings, sculpture or carvings and decorations
are, properly a part of the construction item and whether or
not these particular items of account may properly be charged
to the construction account of the east wing and included in
the $800,000 appropriation made for the construction of such
wing. The items of account included in your communication
concerning which this question has been raised are as follows:
September 5th, 1908, Karl Bitter, carving pediment

West Wing $5,000.00
September 5th, 1908, E. H. Blashfield, mural paint

ing Assembly chamber 5 QOO. 00
November 23, 1908, Elmer E. Garnsey, decorations,

in Assembly chamber 2 635.00
December 24th, 1908, Elmer E. Garnsey, decorations,
. rooms and corridors 6 213.50

January 9th, 1909, E. H. Blashfield, mural painting.
Assembly chamber \ 10000.00

January 26th, Elmer E. Garnsey, decorating rooms
and corridors 2 201 50

Feb. 20, 1909, Elmer E. Garnsey, decorating rooms
and corridors 5 250.00

Feb. 25, 1910, Art Metal Construction Co., metal fix
tures for vaults 7 500 00

April 13, 1910, J, T:I. Findorf, shed for covering' over
stone for carving 352.83

August 9, 1910, Herring, Hall, Marvin Safe Co.,
safety deposit, vault Treasurer's office 2 068.00

September 24, 1910, Herring. Hall, Marvin Safe '
Co., safety deposit vault Treasurer's office ; 2,068.00

October 25, 1910, Karl Bitter, carving pediment 5,000.00
December 29, 1910, J. H. Findorf, scaffold for ped

iment 62.48
February 13,1911, Art Metal Construction Co., vault
^ fixtures •. 158.00
Februa'iy 27, 1911, Karl Bitter, carving pediment.. 6,500.00

Sec. 4 of ch. 537, Laws of 1907, provides:
"No contract for the construction of such plant or ware

house, or ofany wing, or the central portion of the capitol, shall
be valid until the same shall have been approved by the gov
ernor as being within the limits of the appropriations herein
made, properly apportioned, provided that the total cost of con
struction of any wing ofsuch capitol shall not exceed $800,000."

The word "construction" is defined by Webster as:
"1. The act of consttucting; the act of building or of devis

ing and forming. 2. The ma^er of putting together the parts
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of anything so as to give to the whole its peculiar form, struc
ture or conformation."

The language of section 4 of ch. 537 of the Laws of
1907 is significant in that it provides that "No contract for
the construction ... of any wing, or the central portion
of the capitol, shall be valid until the same shall have been
approved by the Governor as being within the limits of the
appropriations herein made, properly apportioned, provided that
the total cost of construction of any wing of such capitol shall
not exceed $800,000."

The contract for construction as approved by the Governor
does not include any interior decorations, mural paintings or
the placing of any fixtures and the language of the law as ap
plied to these contracts and the interpretation of the word
"construction" used therein as defined by "Webster make it
very clear that the $800,000 appropriated for the construction
work of any wing was not intended to include interior decora
tions, mural paintings, fixtures or furniture. It is also evi
dent that this is the construction placed upon section 4, Laws
of 1907, by the legislature since section 4 is retained in chap
ter 316 of the Laws of 1909 in exactly the same form, which
chapter was enacted by the legislatui'e following the report of
the Capitol Commission made to the legislature in 1909 in
which the Capitol Commission expressly interpreted the law
as limiting the Commission to $800,000 for construction work
only and that this appropriation did not include interior dec
orations, mural paintings, furniture and fixtures or the laying
out and completion of the terraces and capitol grounds.

Applying this interpretation of the law to the several items
above mentioned it is my opinion that the following items in-
eluded in the above statement are not properly chargeable to
the construction account, to wit:

Total amount paid E. IT. Blashfield for mural paint
ing in Assembly chamber $15,000.00

Total amount paid Elmer E. Garnsey for decora
tions in Assembly chamber, rooms and corridors 16,300.00

Total amount paid Art Metal Construction Co. for
metal fixtures in vaults • 7,658.00

making a total of $38,958 of the $60,337.04 which clearly
should not be included in the construction account. The other
items included in the $60,337.04, to wit: '
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Karl Bitter, Total amount paid for eai-ving pedi-
ment in West wing $10,500.00

Jotal. amount pjud J. U. Findorf for sejifi'olding, etc 74;{ 04
rota! amount paid Herring, Plall, IMarvin Safe Co.

for safety deposit vault in Treasurer's oOlce... 4,1:10.00
in all. the sum of $21,379.04, would, in niy opinion, be a proper
eharge to the eoustruetion account for the reason that inde
pendent of any other consideration these items are in payment
for labor and material included in the permanent structure
and without which the building would be unfinished and in
complete.

You state in your letter of inquiry that after deducting the
item of $60,337.04 from the $800,000 the Capitol Commission
has a balance due on the construction account for the west
wing of the Capitol amounting to $11,173.65. I am of the opin
ion that no more than $21,379.04 of the $60,337.04 can prop
erly be charged to the construction account. This would leave
$38,958 to be added to the $11,173.65 making a total balance
still due the Commission upon the construction account of
$50,131.65.

Appropnations and Expenditures—Public Officers—Concern^
ing expenses of ]Members of State Board of Control while at
tending convention without the State of Wisconsin.

June 7, 1911.
Hon. Francis E. McGovern,

Governor of Wisconsin.
I am in receipt of the communication from Mr. Wilbur,

your executive clerk, enclosing a letter from Hon. W. H.
Graebner, president of the State Board of Control, and re
questing an opinion from this department as to the kuthority
of the Governor to authorize the expenditure of Oscar Kuster-
mann, Superintendent of the Wisconsin Workshop for the
Blind, to attend a meeting of the American Association Work
ers for the Blind to he held at Philadelphia, Pa., on June 20th
to 23rd, 1911.

Mr. Graebner's letter suggests that these expenses be
charged to the current expense fund of the Wisconsin Work
shop for the Blind.
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Section 14o of the •Wisconsin sfatntes as amended liy clmji-
fcj- of the Ijaws of liXM) providi's in part:

'•'No item shall iu^ audited {"(a- expenses of any odieer or em
ploye of the slate oi' univcrsily while attending any convention
or other meeting held out,si<le of the state, unless such expenses
shall })e aiithori/'.ed by the gove)-nor or sjieeific statiitoiy aiithoi-
ity exist therefor."

Under the provisions of this section I am of the opinion that
provided the Governor authorizes Mr. Knsterman to attend
the meeting of the American Association Workers for the
Blind to be held at Philadelphia on June 20tli to 23rd, his ex
penses will be a proper matter for audit and payment. As
there is no specific statutory aiitliority for Mr. Knsterman to
attend this meeting it will be necessary to have the permission
of the Governor before doing so.

Apprnprialions and Expcnditurcn—Disbursement of Appro
priation made to Wisconsin Naval lililitia.

July 1, 1011.

IIoN. C. R. Boardman,

Adjutant General.
In reply to the oral request made to-day by your department

through Col. John G. Salsman, Assistant Adjutant General,
relative to the construction of ch. 78 of the Laws of 1909 as

amended by ch. 161 of the Laws of 1911, relating to the organ
ization of the Wisconsin Naval ^Militia and making an appro

priation therefor, it seems to me very clear that the appropria
tion of four thousand dollars per annum can only be expended
when the necessity arises and upon the approval of the Gov
ernor and the Adjutant General and then only for the specific
purposes enumerated in the act. The act authorizing the or
ganization, eh. 78 of the Laws of 1900, provides for the organ
ization of four divisions of companies of naval militia or one
division Consisting of four companies which, by the terms of
the act, shall constitute a battalion to be known as the Wis
consin Naval Militia. I undcr.staiid that only one company or

division has as yet been organized.
Chapter 78 further specifically provides that where not

otherwise provided for in the act the government of the naval
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militia shall be controlled by the provisions of .the miUtary
code of the State of Wisconsin and that the naval militia shall
be under the control of the Adjutant General under the Com-
mander-in-Chief and all reports shall be made to him through
proper channels. The act further.provides that it is passed
upon condition that the state does not and shall not in the fu
ture make any appropriation in connection therewith nor be
liable for any expense incurred in carrying out the provisions
of this act except when the men and officers are called into ac
tive service by the Governor in time of war, riot, insurrection,
etc. This act is amended by ch. 161 of the Laws of 1911 which
act specifically reiterates the provisions of ch. 78 of the Laws
of 1909 to the effect that the act is passed upon conffiftion that
the state does not and shall not in the future make any appro
priation in connection therewith nor be liable for any expense
incurred in carrying out the provisions ofthe act except when
the officers and men are called into active service by the Gov
ernor in time of war, riot, .insurrection, etc. This act, how
ever, further provides as follows: "Provided, nevertheless,
that a sum not exceeding four thousand doUars per annnTn
may be expended for travel, subsistence, pay and maintenance
of armory or armories subject to the approval of the Governor
and the Adjutant General." The appropriation is evidently
intended to cover the entire expenses which may be incurred
by the Wisconsin Naval Militia at any timis whether the same
consists of one company or division or whether the organization
is completed by the organization of four companies or divisions
and can only be used for the specific purposes enumerated in
the act, to wit, "travel, subsistence, pay and maintenance of

-armory or armories" and these expenses are subject to the
approval of the Governor and the Adjutant General. The Wis
consin Naval Militia, as organized under these acts, becomes in
effect a part of the military organization of the state and would
be under the command of the Adjutant General acting under
the Commander-in-Chief, and no expenses can be incurred ex
cept upon the approval of the Adjutant General and the Gov
ernor and it therefore follows that only such portion of the
annual appropriation may be used as may be required to cover
the necessary expenses incurred upon the order and subject
to the approval of the Governor and the Adjutant General.
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Appropriations and Expenditures—'l)e\QgQ.tes to congresses
and conventions, appointed by Governor, not entitled to ex
penses.

August 28, 1911.

Hon. Francis E. McGovern,

Governor of Wisconsin.
Hon. Duncan McGregor, Private Secretary to your Excel

lency, has handed to me a communication received by him
from Mr. George Curtis, Jr., who was appointed by your Ex
cellency as a delegate to the National Tax Conference to be
held at Richmond, Virginia, in September 1911.

In his communication Mr. Curtis makes inquiry as to
whether or not hi.s expenses will be paid by the State in case
of his atl:endaii(;e at the (/onfercnce and Mr. McGregor has re
quested from this department an opinion as to whether or not
such expense can be allowed.

In reply to your inquiry I bog to state that I know of no
statute in the state of Wisconsin wliich authorizes the payment
of expenses for individuals appointed by the Governor as dele
gates to the various conferences and conventions except in the
case of Heads of departments, or any ofTicer or officers and
employes of the slate or the University, mentioned in sec. 145,
Wis. Stats, as amended by ch. 523, Laws of 1909.

In my opinion the expenses of delegates to the National Tax
Conference would not be a proper charge to be paid by the
state under any circumstances.

Appropriaiions and Expendiinres—AVhat Fire Departments
entitled to participate in Insurance Fund.

September 5, 1911.

Mr. T. I\I. PURTELL,
Slate Fire Marslud.

Tour favor of September 1, 1911, is received.
I have carefully examined the same and do not see that

this dermrtment can render any opinion which would be of
service in the matter since it seems to involve a question of
fact more than a question of law.
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Section 1926 provides the equiiimeiit of a fire department
which must be maintained in order to entitle such fire de

partment to receive any portion of the fire tax there imposed.
From the language of the statute it appears that the legisla
ture did not intend to include chemical engines since chemical
engines do not require five-hundred feet of hose or in fact,
any hose whatever and the law expressly provides that five
hundred feet of hose, in addition to the equipment there men
tioned, must be kept by the department to entitle it to the .tax.

Chapter 578, Laws of 1911, provides in part:
"The state fire marshal shall annually onor before the first day

of October file with the Commissioner of Insurance a statement
containing the name of every city, village or town entitled to
fire department dues under section ]92()."'

This is not a question of law but a question of fact to be
determined by the Fire ]\rarshal upon investigation and no de
partment is entitled to receive the fire department dues pro
vided for in section 1926 unless they are maintaining the or
ganized fire department furnished with the equipment therein
provided. If they maintain such department they are entitled
to the dues. If not, they are not entitled to them, and whether
or not they maintain such a dej)artmcnt is a question of fact to
be determined by the Fire ^larshal in everv instance.

Appropriationfi avd ExpcnditHrcs-'ln re jiayment of amount
due to Construction Co., from State of Wisconsin, for erect
ing Bridge at St. Croix Falls.

May 21, 1912.
Hon. Francis E. McGovern,

Governor of Wisconsin.
1 have, at the request of Secretary Frear, gone over the

papers and correspondence in the matter of the bridge across
the St. (b'oix river from St. Croix Falls, Wisconsin, to Taylor
Falls, Minnesota, and hav«^ exatnined Ihe original contracts
and modificalion.s Iherelo made with A. \V. Bayne & Company,
the firm whieii erected the bridge, and havi^ also gone over the
matter in company Avith Mr. G. A. Will, attorney for the
bridge company, and examined the correspondence passing be-
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tweeii ilir su[)oi'visirig (nigiiiYcr fiiul llu; bridgo c-oinpany, and
other coriM'spondence eoinnieted Avitli the transaction.

Prom my examination, the following Facts appear to he es
tablished: That at the time of entering iTito the original
contract there was a penalty clause ])rovidmg a penalty of $1^
a day for failure to complete the bridge within the time speci
fied. Afterwards, because of conditions for which the Bayne
Company were not responsible, the time for completing the
bridge was extended to May 15, 1011' and tlic penalty clause
was expressly waived upon certain eonditions to be complied
with by the bridge company. It clearly appears that Mr. L.
P. Wolf was to have supervision of the construction as con
sulting engineer, and that a delay of some two months or more
was occasioned after the waiver of the penalty clause and the
extension of time for completing the construction of the bridge
on account of some alterations made in the dimensions of the

structural steel by the consulting engineer, and that these
changes are at least in part responsible fox* the inability of
the company to-comply with certain minor conditions, to wit,
the getting of the structure ready and placing a temporary
plank floor thereon by January 1, 1911. The bridge was, in
fact, completed and opened for public travel on May 15, 1911
as provided for in the contract last entered into, and it ap
pears that no fault whatever is found Avitli the construction or
with the quality of the work or material entering into the
same; that the bridge in its present condition is entirely sat
isfactory and that it supplies to the village of St. Croix Falls
and the village of Taylor Falls a free bridge, whereas before
the consti-uction they had only a toll bridge owned by private
parties. For some reason the village authorities in St. Croix
Falls still insist xipon exacting a pro rata proportion of the
original penalty clause of the contract, amounting to $206.00
on the part of the village and $200.00 on the part of the state
of Wisconsin. The Wisconsin commissioners have signified
their entire approval of the eons!rncdion and tliey executed
their voucher for the full {imoxint due to the bridge company

without deducting a penally or damage. It further appears
that no claim wlialever is made by the biddge company for
extra work and that the bridge aetnally cost the company
more money than the original contract price.
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Under these circumstances it seems to me too trivial a mat
ter for tlie state of Wisconsin to be withholding its propor
tionate share of the payment because of any difference of
opinion which may exist between the bridge company and the
village authorities of the village of St. Croix Falls. I am
clearly of the opinion that the penaltyclause has been waived,
but even if not waived, it must be considered a penalty clause
and not liquidated damages. If the authorities of the village
of St. Croix Falls desire to litigate this point it is a matter of
their own 'concern and not one in which the state of Wiscon
sin should take any issue, and I therefore recommend that the
voucher executed by the Wisconsin State Park Commissioners
be allowed to go through and full payment made on the part
of the state of its proportionate share of the contract.

Appropriations—Memorial Arch Commission—Chapter 567,
Laws 1911, does not authorize the payment from the public
treasury of expenses incident to the dedicatioq cerefnonies of
the Memorial arch at Camp Randall.

August 14, 1912.
Hon. J. a. Frear,

Secretary of State.
In your letter of the 12th you inclose a voucher, properly

sworn to, in favor of W. J. McKay, Secretary of Memorial
Arch Commission.

This voucher is for dedication purposes, being miscellaneous
expense and dedication address, the total amount being $65.62.

You inclose also a letter sent by Mr. McKay upon your re
quest that he point out the section of the law under which he
considered such expense* might be incurred. Mr. McKay's
letter states:

'The authority for the item designated as the dedication ad
dress comes from the Commission on the Arch which met July
25th, at 10 A. IM., and authorized this item to be drawn from
the aiipropriation. I supposed this to be authority enough
and, if it is not, I suppose the Commission can be held for the
responsibility which they have assumed as being part of tlie ex
penses to be paid out of the appropriation made by the State."
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You ask whether, in my opinion, tliis voucher can ho a\idited
under chapter 567 of the Laws of 1911-

The said voucher is headed "For dedication expenses."
Then follow the several items which, omitting the amounts,
are:

"Printing of Dedication Programs.
Tronsdale j\T. E. Choir for music furnished.
Yawkey—Crowley Lumber Co. for use of lumber.
Rev. Bishop Fallows, Dedication Address."

Tlie Memorial Arch Commission was created by ch. 567
of the Laws of 1911. Section 2 of said chapter provides:

"It shall be the duty of, and said commission is authorized
to set aside a portion of Camp Randall to be used as a memorial
park. Such park shall include a portion of Camp Randall not
to exceed twenty-five rods square and shall be located within
said Camp Randall as near as possible to the Dayton street en
trance thereto."

Section 3 provides:

"Said commission shall provide for, and shall have con
structed an appropriate entrance way t-o said memorial park,
upon which said commission shall have ])hiced an inscription
befitting the memory of the Wisconsin soldiers who seiwed in
the Civil War and who camped upon said grounds prior to their
departure for the front."

Section 4 provides;

"The .said commissioners shall serve without compensation,
pi-ovided that the necessary expenses incurred by them and each
of them in the performance of their duties as such commission
ers shall be paid out of moneys appropriated by this act upon
presentation to the secretary of state of i)ropcr vouchers."

The act also appropriates $25,000 for the purpose of carry
ing out the provisions of the act. I' do not find anything in
the act which rcnjuircs the Commission to have any dedication

'ceremonies. Article VITI, see. 2, of the Const, provides in
part:

"No money shall be paid out of the treasury except in pur
suance of an appropriation by law."

1 fail lo fiiul any ai)propriati()n for the purpose of such ded-
i(!iition ceremonies. I am therefore of the opinion tliat the
voucher in question cannot legally be allowed.
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Appvopriaiions—Public Officers—Bonds—The premium upon
a surety company bond, given by a public officer to secure
the performance of the duties of his office, cannot be paid
out of the public funds, in the absence of express statutory
authority.

August 16, 1912.
Miss M. A. Castle,

Chief Clerk, State Board of Forestry.
In your letter of August 14th you refer to subsection 3 of

sec. 1494—43 of the Stats., as created by eli. 638 of the Laws
of 1911, which reads as follows:

"The state treasurer is hereby authorized to appoint the state
forester as a special fiscal agent of the treasuiy department.
When the state forester shall liave deposited satisfactory se
curity with the state treasurer, there shall be advanced to the
state forester from the forest reseiwe fund not to exceed five
hundred dollar's, and at no one time shall such advances amount
to more than five hundred dollars. The state forester shall use
such advances only in paying temporary laborers upon the for-
e.st reserve, and upon the presentation of receipts properly exe
cuted, the state treasurer shall relieve the state forester from all
liability for the amounts covered by such receipts."

Toil state that, pursuant to this provision, the State For
ester has secured a surety-company bond and deposited the
same with the State Treasurer; that it would seem that the
Department of Forestry reaps the entire advantage of the
arrangement by which temporary laborers are paid promptly
ami directly and are therefoi'e more easily secured, and that
the premium on the bond of the State Forester as spc(5ial fis
cal agent ivould lu^ a jiroper charge against the forest i-eserve
fund; that the State Forester personally receives no advan
tage from the arrangement; and you ask for my opinion as
to whether or not the premium on the bond may properly be
charged to the administrative expenses of the Department of
Forestry, instead of to the State Forester personally.

The statute in question contains no provision for the au
diting of such accounts by the Secretary of State. Article
VI, sec. 2, of the Const, provides that the Secretary of State
"shall be ex officio auditor." In State ex rel. v. Hastings, 10
Wis. 525, the duties of the auditor under this constitutional
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provision are discussed and among other things the court
say:

"In one sense, the entire moneys ol; the state are under his
control. None can he paid out, no disbursement made, with
out his sanction. All claims and demands against the state
must be submitted to his decision."

The same case holds that the duties of the Secretary of
State as auditor cannot be delegated to any other person.
"While the provision makes no mention of the auditing of the
claims by the Secretary of State, I presume that the court
would construe it as being made with reference to the con
stitutional provision, and that it would therefore be upheld,
as was the provision under consideration in the case of Wad-
hams Oil Co. V. Tracy, 141 "Wis. 150, where the court said:

"It must be read in harmony with the fundamental require
ment that, notwithstanding executive approval, . . . there
must be an auditing by the Secretary of State before the State
Treasurer can rightfully pay out money entrusted to his cus
tody."

Article VIII, sec. 2, of the Const, provides in part:
"No money shall be paid out of the treasury except in pur

suance of an appropriation by law."
It follows that, unless there has been some appropriation

that can be said to cover the expense of the bond, the same
cannot be paid for out of any of the funds of the state. Sec
tion 14i)4—62 of the Stats., as amended by eh. 638 of the Laws
of lOil, makes an annual appropriation of $35,000 to pay tlu!
annual salaries provided by the terms of sections 1404—41 to
1494—64, inclusive, of the statutes, and for caj-rying out llic jn'o-
vision of such sections of the statutes.

As the subsection referred to in your communication does
not expressly require that the security to be deposited with
the State Treasurer shall be in any particidar form, it ap
pears to me that this appropriation can hardly be said to
cover the expense of procuring such a bond. The Legislature
has given a practical construction to similar provisions by
expressly providing in a number of instances that certain
bonds to be given by public officials shall be paid for by the
State. In view of such practical construction, it is my opin-
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ion that the court would hold that such general language as
is used in section 1494—62 could not be construed as author

izing the payment from the state funds of the premium on
such av bond. I realize the justice of having such premium
paid for from the state funds and may be permitted to sug
gest that if the matter is brought to the attention of the Legis
lature, it is very likely that they will provide for reimburse
ment of such expense as has been incurred by the State For
ester in procuring such bonds and will authorize the payment
of future premiums from the public funds.

Appropriatio ns—Industnal Commission—^Appropriation made
by Sec. 1021t (ch. 524, Laws 1907) not available but that made
by ch. 453, Laws 1911 is available for Industrial Commission.

Sec. 1021d is impliedly repealed so far as inconsistent with
ch. 485 Laws 1911 or made inapplicable' thereby but to no
greater extent.

August 17, 1912.
Industrial Commission op Wisconsin :

, In your favor of August 8th you request my opinion as to
whether the appropriations made by section 1021t (ch. 524,
Laws of 1907) and ch. 453, Laws of 1911, are available for
your commission. You also ask whether sec. 1021d is im

pliedly repealed by ch. 485, Laws of 1911.
By section 1021t, "The Commissioner of Labor and Indus

trial Statistics is authorized to employ for his ofSce such ex
tra assistants as he may from time to time deem necessary
and fix their compensation" etc., provided that the total
amount expended for such extra assistants shall not .in any
year exceed $2,500. In the absence of this section the num
ber of assistants that such commissioner might employ was
definitely limited. Sec. 1021d,' Wis. Stats.

Subsection 1 of sec. 2394—54 (ch. 485, Laws 1911) confers
upon the Industrial Commission all authority, etc., heretofore
conferred upon the Commissioner of Labor and Industrial
Statistics, and sec. 2394—71 appropriates $75,000 to carry
out the provisions of sections 2394r-^l to 2394—^71. Ch. 485,
Laws of 1911, also repealed sections 1021c, 1021e and many
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other sections applicable to the Commissioner of Labor, but
did not repeal sections 1021d or 1021t.

Paragraph 1 of see. 23!)4—52 gives the Industrial Commis
sion power to employ "deputies, clerks and other assistants
as needed", and "to retain and to assign to their duties any
or all the officers, subordinates and clerks of the Bureau of
Labor and Industrial Statistics" etc., "provided that the num
ber of employes of said commission shall not be increased to
exceed the number now employed in the Burej/u of Labor and
Industrial Statistics,, except upon the certificate of the gover
nor to be filed with the secretary of state before any such
additional employe shall be appointed, certifying that any
such additional employe is necessary to the work oC this com
mission and approving the amount of salary to be paid to any
such additional employe."

I am of the opinion that these provisions in eh. 485, Laws
of 1911, with reference to the employment of assistants by
the Industrial Commission supersedes the provisions of sec.
1021t and that sec. 2394—52 controls as to the manner of

appointment of extra assistants within the appropriation made
by sec. 2394—71. The number of assistants that the commis
sion may employ being without express limit, the reason for
such a section as 1021t ceases and it seems inevitable that the

appropriation for extra assistants made by sec. 1021t is no
longer necessary or available in Ihe face of the provisions for
all necessary assistants made by eh. 485.

Th^ appropriation made by ch. 453, Laws of 1911, is for
a special purpose and I think is available to your commission
for that purpose since your commission is now charged with
the performance of the duties imposed by that chapter.

As to see. 1021d, I think that it must be regarded as im-
pliedly repealed to the extent that ch. 485, Laws of 1911,
covers the same subject, and insofar as the latter law makes
the provisions of the earlier one inapplicable. Thus the pro
vision that the Commissioner of Labor may appoint a deputy
is now inapplicable since there is no longer any such com
missioner, but I see no reason why the provisions of sec.
1021d which are not inconsistent with ch. 485, Laws of
1911, are not still in effect since the section has not been ex
pressly repealed.
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Appropriations—Industrial Commission—Appropriation made
by see. 1021t (ch. 524, Laws 1907) is not available to the In
dustrial Commission.

August 30, 1912.
Hon. C. H. Crownhart,

Chairman, Industrial Commission,
Your favor of August 23rd, requesting a reconsideration

of the construction of section 1021t and chapter 485, Laws of
1911, made in my opinion of August 17th, at hand.

You state that other work than that imposed by ch.
485, Laws of 1911, is imposed on your commission by other
sections of tlie statutes; that such extra work requires extra
help for short periods of time; that section 1021t provided for
such emergencies in the case of the Bureau of Labor; that in
putting the duties of that bureau upon your commission the
legislature left section 1021t unrepealed, presumably for some
purpose; and that, therefore, you think the provisions of that
section are still available for your commission.

That fact that section 1021t was not expressly repealed by
chapter 485 is not conclusive that its etfect may not have
been materially changed by the subsequent law. You will
note that section 1021b, providing quarters in the eapitol,
printing, supplies, etc. for the Bureau of Labor and Industrial
Statistics, is also unrepealed, although section 1021b—4 of
chapter 485 is practically a duplication tliereof and provides
the same things for your commission which has superseded
the Bureau of Labor. You will also note that the provision
for the repeal of section 1021c relating to the appointment
of the Commissioner of Labor was inserted in cliapter 485
only just prior to the passage of the law on June 28, 1911 by
amendment No. 1, S., (see senate journal, page 1179), although
the bill had been before the legislature since March 22, 1911.
While, therefore, the failure to expressly repeal section 1021t
is important, it is not of controlling significance.

The fact that by statutes other than cliapter 485 other work
is imposed upon your commission, which requires extra help
for short periods, does not make it essential for you to have
the benefit of. section 1021t, since subsection 1 of section 1021b—
12 gives your commission power to "employ deputies, clerks,
and other assistants as needed". In the face of this provi-

2—A. G.
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sioii it is difficult to see how the provisions of section 1021t
are any thing but superfluous as its language seems to me no

more, if as much, adapted to the hiring of mere temporary em
ployes as that of section 1021b—12.

The fact stated in your letter that your commission did not
use within $20,000 last year of your appropriation seems to
indicate that the appropi'iation made by section 2394—71 was
intended as it has proven to be, large enough to cover all the
expenses made necessary by the duties imposed upon your
body, except, of course, where a special appropriation has been
made for a special purpose.

In view of the decision of the supreme court that where

there is any doubt as to a claim made to state funds this de
partment should "resolve that doubt in favor of the state"
and leave the result to be dealt with by the courts, (State ex

rel V. Freur, 138 Wis. 536, 541), I feel that I must adhere to
my former opinion that the appropriation made by section
1021t is not available to your commission.

. Appropriations—'Salaries—PuhUc Officers'—It is not neces
sary that a statute use the words "there is hereby appropri
ated" in order to constitute an appropriation.

See. 172 is prospective and covers all disbursements, etc.,
within its terms although authorized by subsequently enacted
laws.

September 10, 1912.
Statk I'oAiu) OF Piuujo Apfairs:

In your favor of August 2Hth, you state that there are many
sections in the statutes and session laws which stipulate the
amount of salary to lh\ paid certain etnployes, or which pro
vide that various expenditures shall be made, but that' in
many eases tfie statutes do^not si)ecifically state that there is
"hereby appropriated" etc. You ask ray opinion as to
whether section 172 of the statutes makes the necessary ap
propriation for all expenditures which other various laws pro
vide shall be made but as to which there is no specific appro
priation.

Sec. 2 of art. VIII of the Const, provides, in part, "No
money shall be paid out of the treasury except in pursuance, of
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an appropriation by lav'." I do not think that the words
"there is hereby appropriated" are the only words that will
constitute an appropriation within the above quoted constitu
tional provision. The supreme court has said that an expen
diture of state funds can only be made "by some reasonable
proper way of appropriating the same so that the legislative
action can be referred to as authorizing payment of the money
out of the public treasury." C. t& N. W. By. Co. v. State, 128
Wis. 553, 633.

The essentials of an appropriation are discussed in an opin
ion by Attorney-General Sturdevant (see Biennial Report and
Opinions) for 1904, page 148), and he quotes several Califor
nia cases to the effect that "To an appropriation, within the
meaning of the constitution, nothing more is requisite than a
designation of the amount and the fund out of which it shall
be paid."

Sec. 172 of the statutes provides: "There is hereby annually
appropriated out of the general fund a sum sufficient to pay
all salaries, compensations and other disbursements authorized
by these statutes to be made and to be paid out of the state
treasury and not directed to be paid out of some other fund."
I do not think that the words "these statutes" in such section
necessarily restrict the appropriation to amounts authorized
to be paid by then existing laws. The statute is prospective
by its very terms and it has been given a legislative construc
tion that it was intended to cover disbursements from the state
treasury authorized to be made subsequent to its enactment,
for several sections of the statutes of 1898 fixing salaries of
public officers but not making appropriations therefor have
been amended since the revision of 1898 by increasing the
salaries of some officers and adding new ones, evidently on the
assumption that sec. 172 constituted the appropriation there
for. I am therefore of the opinion that such legislative con
struction should prevail and that sec. 172 should be held to
be an appropriation covering all disbursements, etc., within
its terms, whether authorized at the time sec. 172 was enacted
or subsequently thereto.
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Appropriaiiom—Extra Help—Sec. 169b provides for extra
help for departments in the capitol and is applicable to de
partments entitled by law to quarters in the capitol even
though temporarily quartered elsewhere.

Sec. 172 makes an appropriation for such extra help.

September 10, 1912.
State Board of Public Affairs :

In your favor of August 28th, you call attention to the fact
that par. 2 of see. 169b, as amended by eh. 609, Laws of 1911,
provides for additional help when written request is made
therefor "by any state officer or head of department in the
capitol", and you ask whether this paragraph would author
ize such additional help for departments located in the Wash
ington Building or in other locations outside the capitol build
ing.

The temporary removal of a particular department which is
by law entitled to an office in the capitol, to quarters outside
the capitol, should not and, in my opinion, does not deprive
them of the benefit of section 169b. The words "department
in the capitol" must include all such departments as are en
titled by law to have their offices therein, even though due to
its repairs or rebuilding they are temporarily located outside
the capitol.

You further request my opinion as to whether or not section
169b makes an appropriation for the purposes of the section,
and whether the secretary of state and state treasurer have;
sufficient authority by this section to audit and pay out money
fi'om the state treasury for the purposes of such section. In
ac(5ordance with the opinion submitted herewith, I am of the
o|>inion that see. 172 of the statutes contains an appropriation
for the salaries authorized by sec. 169b.

Appropriaiion and Expenditures—Highivays—Counties—
Toivns—Public Officers—County officers cannot bind the county
by incurring expense beyond the amount of the appropriation.

Where a town appropriates money for the permanent im
provement of a highway under sec. 1317ra—1, and the county
highway commissioner incurs expense in making such im-
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proveiiient iu excess of ilic lolnl oppropriatioiis by the (own,
coimty and state for that purpose, the county cannot upon ap
propriating a sum to pay such deficit, charge any part thereof
to the town.

December 10, 1912.

Mr. Gad Jones,

District Aitorney,
"Waiitoma, 'Wisconsm.

In your letter of the 30th ult., you say that during August,
1911, fifteen towns, acting under ch. 337, Laws of 1911, voted
special taxes for the improvement of jiortions of the system of
prospective state highways, as provided iu subsec. 1, of sec.
1317in—4, and each petitioned the county for aid, pursuant to
subsec. 5, sec. 1317m—4; that the county board, at its Novem
ber meeting, granted all these petitions, appropriating a sum
greatly in excess of the money allotted to the county by the
State, but that it neglected to determine what per cent of the
total cost of such improvements should be borne by the county,
as provided in subsec. 4 of sec. 1317m—3; that a county high
way commissioner was appointed to take charge of the work;
that in four of the towns the cost of the work greatly exceeded
the money available for the improvements; and you ask
whether the county is primarily liable for the payment of this
indebtedness.

Under subsec. 4, of soc.«1317in—3 fttats., as amended:

"The percentage of the total cost paid by the town shall in
no case exceed that paid by the county."

It would appear to me that, where the county board fails to
determine the percentage of cost to be borne by it, the town
and county should each pay an equal share. This, however,
does not determine your queslion. If I correctly understand
you, the town and county have each appropriated an equal
amount of money for the improvement of the highway, but
that work has been done in making such improvement costing
more than the amount appropriated.

The town selects the portion of the system of state high
ways to be improved. (Subsec. 1, see. 1317m—4). Hut the
money raised by the town is paid into the' county treasury
{ib.) and then paid out by the county treasurer. (Subsec. 4,
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see. 1817m—6), and tlie eonslniction of such highways and
tlieir mainfonanee is under the charge of the county highway
commissioner. (Subsec. 4, .see. 1317m—6.) All contracts for
the construction or improvement of such highways are be
tween tlio comity board and the contractor. (Subsec. 3, see.
1317m—6.)

These several provisions seem to indicate that it is the
county, rather than the town, that is liable for such permanent
improvements, although the town may set the necessary ma
chinery in motion for such improvement. However, I do not
believe that the county or the town is, either of them, liable for
the excess cost above the amount appropriated. No officer has
any authority to bind either the county or the town lieyond

. that amount. The appropriation fixes the limit upon the au
thority of such officer. "When he goes beyond that he exceeds
his authority, and the municipality is not bound. Thus, this
department has held that the State Park Board "have no au
thority to bind the State beyond the appropriation provided
for by the Legislature." (Biennial Report and Opinions of
Attorney-General for 1910, p. 811.) Bills in excess of the
amount appropriated are illegal. (Biennial Report and Opin
ions Attornoy-Gonoval, 1908, p. C2.) Contracts for state build
ings cannot legally exceed the amount appropriated, {tb. p.
79.) The Regents of the University cannot bind the State as
to any indebtedness beyond tbe appropriations. (Biennial Re
port and Opinions Attorney-General, p. 587.)

"The powers of a county as a body corporate can only be
exercised by the county board thereof, or in pursuance of a
resolution ©r ordinance by them adopted." See. 652, Stats.

The county clerk « * * "shall in no case sign, or issue
any connly order except upon a recorded vote or resolution

of the board aulhorizing Ibe same." Subsec. 3, sec. 709 Stats.
Slaie r.r rrl. r, .1/it//io/fa?td r. roini/i/ Cleric, 48 Wis. 112.

Here the coniify board certainly has not authorized' the i.ssu-
ing of orders beyond the amount of the appropriation. Until
the hoard has, by its vote, antliorized the issuing of the orders
and that authority has bctm certified by the chairman and
county clerk, the treasurer is not authorized to pay out any
money. Subsec. 2, sec. 715 Stats. State ex rcl. v. Nchon, 105
Wis. Ill, 116.
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I am tlierefore of the opinioii that neither the county nor
the town is liable* for this excess cost. However, as the town
might have, in the first instance, appropriated a larger amount,
and as tlje county might have appropriated a sufficient
amount to cover all of the expense, the town may now appro
priate its share of the deficit and the county an equal amount;
or the county may appropriate an amount sufficient to pay
the entire deficit. The obligation to make such an appropria
tion by either municipality, if there be any, is moral, not
legal. It follows that, if the county appropriate the entire
amount, it has no authority by reason thereof to make any
deduction from the amount allotted the town for highway
improvements the coming year.

You also ask whether, under sec. 4052d, as amended by ch.
125, Laws of 1909, the reporter for a county court is entitled
to ten dollars per day for time spent in preparing typewrit
ten transcripts of testimony to be filed in court, or whether
he should receive his per diem only for the time spent in
court, taking testimony, and who has authority to determine
whether he shall receive ten dollars per day or less.

In an opinion given the district attorney of Qalumet county
under date of October 20th, 1911, and which will appear in
the forthcoming Report and Opinions of the Attorney-General
for 1912, 1 held that "County court reporters are entitled to
a per diem compensation for all work done by them for the
county, including the making of transcripts of testimony
taken," and that "The county board may fix the compensation
at such sum as is reasonable and right, not exceeding the
amount stated in the statute."

1 see no reason at this time for reaching a different conclu
sion.

Appropriations and Expenditures—Money from the special
fund created from the charges for examining applicants for
registration, as registered nurses, may be expended in em
ploying a special investigator of training schools for nurses,
if, in order to pass upon the reputability of such schools, or
to pass upon proposed courses of study, sueli an expenditure
is reasonably necessarjy..
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December 14th, 11)12.
Dr. C. A. Harper,

Sacrctary irisTO?m"?i State Board of Jlcallli.
In your letter of the 11th you state that the Committee of

Examiners of Registered Nurses is outlining the courses of
stii'.ly in the Irpining schools of the state and as a result the

various training scliools have asked that a member of this
committee or some one selected by this committee, or the
State Board of Health, make personal investigations and as
sist in the organization of such scliools by personal inspection
and visits; that the <]uestion arises wliether the money paid
in by the nurses can be used to employ an inspector and assist
the training schools in proper organization; that eh. 346 of
the Laws of 1911 pertains to the registration of nurses and
.that see. 1409a—11 provides in part:

"All moneys shall be kept as a special fund to meet the
expenses of carrying out and enforcing this act;"
that it appears from your investigation that, in order to suc
cessfully carry out the provisions of this act, some person
should be selected to make personal investigations and assist
in the establishment of such schools; that the law limits the
amount to be paid to any member of the committee, in one
year, to $75, and that it is impossible, under this limitation,
to make the necessaiy personal investigations; that the funds
now in will meet, for a considerable time at least, the ex-
])<uises of such an inspector: and you ask for my opinion as
to your authority in the matter.

Chapter 346, Laws of 1911, creates several new sections of

the statutes relating to registered nurses. It provides for a
committee of examiners (sec. 1409a—6), whose duty it shall
be to meet for the purpose of holding examinations of appli
cants for registration as registered nurses (sec. 1409a—8).
Bach applicant is rec|iiired to pay a fee (ib.) and, to be regis
tered, must pass the required examination (ib.). This latter
is subject to some exceplions (sec. 1409a—5). If application
is made after Si'ijltmiber l.st, 1914, ilie applicant must have
gi'adiiated from a r<'pujable Iraining school or have been reg
istered in anolher stale liaving r<'(iuir<'menls ef|uivalent to the
requirements here (sec. 1409a—.5).

Those examiners "may recommend courses of instruction
for the guidance of training schools." Sec. 1409a—7, par. 2.
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Each member "shall receive a compensation of five dollars,
and expenses for each day in •which such member is actually
engaged in attendance upon the meetings of the committei',
lint not exceeding in all fifteen days in any one year." Sec.
] 409a—7, par. 3.

"All moneys shall be kept as a special fund to meet the ex
penses of carrying out and enforcing" the law in (juestion, "and
of prosecuting violations thereof," and no part of tlie expenses
or compensation thereunder shall be paid out of the state treas
ury (sec. 1409a—11).

It is evident that the only service for wliich the members
of the examining committee can legally be compensated is at
tendance upon meetings of the committee and that limited, as
quoted above.

It is the duty of the board to determine what training schools
are reputable, but the burden of showing that any particular
training school is i-cputable is upon the applicant making such
claim. Slate ex ret. Coffey r. Ckillenden, 112 Wis. 569.

It is no part of the duty of the examining committee to as
sist in organizing such schools and no expense can be legiti
mately incurred by it for that purpose. It is authorized to
recommend courses of study for such schools. Whatever ex
pense is reasonably necessary to enable them to pass upon such
proposed courses of study would be a legitimate expense. The
same is true as to expenses reasonably necessary to enable
them to determine what training schools arc reputable. This
would include the expense of employing a special investigator
if such employment is reasonably necessary for either of these
purposes.

See Biennial Report and Opinions Attorney General 1906, p.
394, and for 1904, p. 100.

Of course, no expense can be incurred beyond the amount
of the special fund.

Appropi-ialions and Expenditures—University contracts—The
transaction herein considered does not constitute either a loan or
an advance by the Board of Regents of the University, but a
contract of subscription.

Where funds are paid from a special fund on the faith of
a subscription in the form of a note the note is an asset of
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such fund and payments tliereon sliould be credited to such
fund.

i\r. (.'kkk,
December .Iblli, D)12.

Avdiior, Stala Board of Piihlic Affairs'.
In your letter of October ]7lli last yon inclosed papers

from which it appears that under date of July 11th, 1911, the
Regents of the University of Wisconsin adopted the following
resolution;

"Resolved, That the Board of Regents advance the sum of
$15,000 for the erection of the gymnasium annex as proposed
by the plans and specifications submitted by Architect Peabody
and approved by Architects Laird and.Cret.

"Provided, That for such advance of $15,000 by the Board
of Regents the Atiiletic Council shall give to the Board of Re
gents its note for $15,000 payable in instalments of $3,000 an
nually after January 1st, 1912, out of the permanent improve
ments fund of the Council."

That under date of July 27th, 1911, the Athletic Council, by
unanimous vote of those present and voting, adopted a mo
tion :

"That the chairman of the Athletic Council be autliorized
to execute a note for $15,000, payable to the Regents of the
University of Wisconsin out of the Improvement Funds of the
Athletic Council, at the rate of $3,000 per year after January
1st, 1912, for the purpose of reimbursing the University for the
appropriation of $15,000 for the erection of an Athletic Annex
to the Gymnasium building."

That thereafter, and under date of August 2iid, 1911, a note
was duly executed pursuant to said motion and the Gymnasium
Annex was constructed by the Rcgcuts and payment therefor
made out of the special appropriation for buildings provided
by cliapter 631, Laws of 1911.

Your first inquiry is:

"Whether the resolution of the Board of Regents dated July
11, 1911, is to be construed as meaning that tlie $15,000 was
loaned by the Regents of the University to the Athletic Coun
cil?"

Owing to the lack of information as to important facts, this
cannot be answered definitely. Presumably, however, the res
olution was a proposal to build the Gymnasium Annex on con-
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dilion that the Athletic Council make a contribution, or sub
scription, in the manner provicletl by the resolution. This of-
iVr was aeeeptecl by liie vote oi the Coiineil and the exeention
and delivery of the note.

There may well be some question as to the validity of this
fiubseriplion, becaus(; of lack of authority in the Athletic Coun
cil-to make it. I cannot pass upon that question, however, be
cause I have been unable to obtain tlie necessary information
regarding the Athhitic Council. If, however, the Council pos
sesses the necessary authority and it was exercised in accord
ance with the charter or other authority governing the Coun
cil, there can be no (piestion, I believe, as to the binding effect
of such a subscription. Our Supreme Court has upheld the
validity of subscriptions made to induce the erection of build
ings, acted upon by so erecting such buildings, in several cases.
Eycleslicimcr v. Van xXntivcrp, 13 "Wis. 546; Gibbons v. Grin-r
set, 79 Wis. 365; Lafayetic Co. MoHiimcnt Corp. v. Mayoon,
73 Wis. 627; Lafaycilc Co. Monument Corp. v. liijland, It) Wis.
29.

In my opinion, no loan was made to the Athletic Council.
You next ask:

"Is the money expended for the construction of the Gym
nasium Annex to be considered as an advance by the Regents
on behalf of the Athletic Council?"

In ray opinion, it cannot be so considered.
Your third and fourth questions relate to the authority of

tin? Regents to make either a loan or an advaiiee. In view of
ray answer to your first two questions, it is not necessary that
I give any opinion as to such authority.

Your fifth question is:

"In whom does the title to the Gymnasium Annex rest?"
As is true of the other questions asked by you, there are a

number of facts with which I have not been furnished which I
should know, in order to answer this question intelligently.
Assuming, however, that this was merely a subscription to in
duce the erection of the Gymnasium Annex, and that it was
built upon land owned by the State and held by the Regents as
trustees for the State, in my opinion the title to the building
also rests in the State.
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In your sixth question you ask:

"Is the note of the Athletic Coinieil to- Ixi eonsichirod as an
asset, helongiiig to the s])ecial ap})roi)riati(>n fi-oiu wliich the
money wjxs disbursed for tlie eoM.slriu;tion of tlie Ihiiversity
Annex?"

Section 3, eli. G31, La\v.s of 1911, appropriates certain money
to the University fund income from the general fund of the
state

"to he used for the construction and equipment, in the order
of the greatest need therefor, of such additional buildings and
the enlargement and repairs of buildings, as in the judgment of
the regents shall be absolutely required, and as shall be ap
proved by the governor, and can be completed within the ap
propriation herein made."

Presumably, the Regents determined that there "was great
need of this Gymnasium Annex, but that, in view of other
needed buildings, they would not be justified in building it
from this fund at the time it was built unless a subscription
was made.

If this be true, it would seem that the note in question
should be considered an asset of,this fund, from which expen
ditures have been made in reliance thereon. Our court has
held that accretions to, or increment upon, a fund become a
part of it. Stale v. MeVelndge, 84 Wis. 473, 525.

This seems to me to be in the nature of an accretion to the
special building fund, and should therefore be considered an
asset of it.

Your seventh inquiry is:

"When payments arc made on the note, what shall be done
with the moneys so received?"

It follows from my answer to the previous question that
these moneys should be credited as a part of this special build
ing fund.

Your eighth question is:

"Is the note to be considered as an asset of value or as a
memorandum of a moral obligation?"

That depends so much upon facts not in my possession that
I cannot answer the question. I believe that it was intended
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as a binding obligation. Jf it be sucb, then it is more than a

mere memorandum of a moral obligation. Whether it have a

value and, if so, what that value is, even if it be a valid and
binding obligation, is purely a question of fact, upon which it
is not within the province'of this department to pass.

Appropriaiions and Expenditures—Perry's Victory Centen
nial Commission—The Secretary of State may audit and draw a
warrant for $300 to be used by the commission for incidental
expenses, on the statement signed by president and secretary
and approved by the Governor, and paid to the treasurer of the
commission to be paid as expenses occur.

January 28tli, 1913.
Hon. Joun S. Donai-d,

Secretary of State.
In your communication of today you have called my atten

tion to ch. 467 of the Laws of 1911, in which an appropriation
was made and the Wisconsin Perry's Victory Centennial Com
mission was created.

You state this Commission has passed a resolution that the
sura of $300.00 be turned over to its treasurer to meet the in

cidental bills of the Commission and you inquire whether said
Commission can draw a warrant on the state treasurer for the

sum of money to be placed in the hands of its treasurer to be
used for incidental purposes. You state that the Commission
has elected a ti'easiirer in accordance with the act.

Said ch. 467 contains the following as part of subsec. 8 of
sec. 1:

"The Commission from time to time shall cause to be made
statements of its expenses and outlays, and of the particular
appropriations to the payment of which money hereby appro
priated may lawfully be applied. It may include also the ac
tual disbursements of any member of the former commission
hereby discontinued, and provide for the payment thereof.
The same .shall be signed by the chairman and attested by the
secretary and filed with the governor. If the governor approve
thereof he shall endorse liis approval thereon and<file tiie same
^vith the secretavy of state and thereupon the secretary of state
shall audit the sam<>, draw his warrant upon the state treasurer
for the payment thereof to the treasurer of the commission, and
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tiie same shall Ihereupon ho paid by the stale treasurer in the
same manner in which other warrants ajiainst the state treas
ury duly approved, audited, and authorized to be paid, are
paid."

Under this provision, tlie Commission can file a statement of
the particular appropriation to the. payment of which the
money appropriated may lawfully be applied. A statement
that $300.00 is required for incidental purposes, if signed
by the chairman, attested by the secretary and filed with the
governoi', and if the governor approves the same and endorses
his approval thereon and files the same in your office, it will
be your duty as secretary of state to audit the same and draw
your warrant upon the state ti'casurer for the payment of the
said amount of money to the treasurer of the Commission.

It seems to me that the statute is very clear that money may
be so audited upon the statement of the Commission before
the indebtedness has actually been incurred. The legislature
undoubtedly had in mind that in performing the duties for
which they were ajjpointed, the Commission would find it nec
essary to expend money for small items, and it would he im
practicable to present them to the state to be audited separ
ately, nor would it be fair to ask the Commission to advance
the money for them.

Tn subdivision 2 of section 3, it is provided

"any part of the appropriation remaining in the hands of the
treasurer of the Commis.sion at the time of such final report,
shall he ivhiirned, and, with whatever may yet remain in the
slate treasury, he merged in the general fund."

To your question as to whether the said Commission can
draw a warrant on the stale treasurer, I must give a negative
answer for the rc^ason that the warrant must be drawn by you
after a statement has been filed with you by said Commission,
duly approved by the governor and you have duly audited the
same.
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OPINIONS BELATING TO AUTOMOBILES.

Automohiles—^Nonresident automobile owners who have
complied with the registration laws of their own state, are
not required to register in Wisconsin under ch. .600 Laws of
1911. See sec. 1636—53.

June 6, 1912.
Hon. Jas. A. 'Peear,

Secretary of State.
You enclose a communication from Mr. Jas. Cronin, Chief of

Police, Lake Geneva-, Wisconsin, asking whether or not sum
mer residents who remain in this state for a period of five
or six months who are residents of the State of Illinois and
who have automobiles licensed under the Illinois law are re
quired to take out a license in Wisconsin, and you ask for the
opinion qf this department as to whether or not in this or in
similar cases a Wisconsin license must be procured.

In reply to your inquiry would say that Wisconsin, in com
mon with many other states, has a reciprocity statute concern
ing the licensing of automobiles from other states. The stat-
ulo referred to is sec. 1636—53 being ch. 305 of the Laws of
1905 and provides as follows: •

"The provisions of section 1 of this act shall not apply to
automobiles or other similar motor vehicles owned by nonresi
dents of this state, provided the owners thereof have comnlied
with any law requiring the registration of such automobile or
other similar motorvehicle, or its owner, in force in the state, ter
ritory or federal district of their respective residence, and the
registration number of sucli state, territory or federal district
shall be displayed on. the rear of such-automobile or other sim
ilar motor vehicle substantially as provided in section 1 of this
act. Nonresidents passing through this state from states hav
ing no registration, as provided in section 1 of this ^ct, shaR
coTTjplj^ with aU the provisipps Pf this act,"
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Sec. 1 above referred to is sec, 1636-p-47 of the "Wisconsin
Stats, being sec. 1 of ch. 600 of the Laws of 1911, which pro
vides as follows:

"No automobile, motor cycle or other similar motor vehicle
shall be oi)erated, ridden or driven along or upon any public
highway of the stale unless the same shall have been registered
in.accordance with the provisions of this act."

It will be observed that the owners ot automobiles, motor
cycles and other similar motor vehicles who have registered
under the law of the state, or territory where the owncx .
sides are not required to register in accordance with the pro
visions of ch. 600 of the Laws of 19111except in eases where
the owner resides in a state which has no similar statute
quiring registration, in which case the owner is required<^
comply with the Wisconsin law. It, follows that the in
quiry made by the chief of police of Lake Geneva should
be answered in the negative as Illihoislhas a registration law
applicable to automobiles and similar yehicles and where the
resident of the State of Illinois has complied with the Illinois
law, as provided in sec. 1636—53 aboVe quoted, such owner
is not re(iuired (o register in the State ;of Wisconsin.

The' Wisconsin Statute makes no provision concerning the
length of time such nonresident may ifemain within the State
of Wisconsin and it follows that such automobile owners are
not i-equired to register even though they may remain in the
state for an indefinite period.

r?—Ordinances—A cityA iilninohilcs—.1/uniclpal Corporaiio
ordiiuuice fixing a lower maximum rate of speed for automo
biles than that fixed by statute is invialid.

IIoN. James A. Frear, '
Secretary of State.

In your favor of August 13th you
to whether or not a city has the right to pass and enforce an
ordinance limiting the speed of automobiles within such city
to eight miles an hour any oth^r ^peed less than that pre-

August 17, 1912.

request my opinion as
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scribed by section 1636—49 of the statutes as the maximum
speed.

This question was ruled in the negative in an opinion ren-
•dered by this department to Mr. F. J. Eooney, District Attor
ney, Appleton, Wisconsin, under date of August 12, 1911. A
reexamination of the question confirms the conclusion there
reached on the following grounds:

"It is well established that a common council of a city can
not m the exercise of its legislative grant enact ordinances
Mxiicirare in conflict with the laws of tlie state." Morgenroth
V. Milwaid-cc, 125 Wis. 663. 9; Platieville v. McKernan, 54
Wis. 487, 490.

T ius it has been held that where the statutes limited the
speed, of railway trains in cities to six miles an hour, an
ordinance limiting the speed of such trains in a particular
city to five miles an hour is invalid. Horn v. C. & N. W. Ry.
€o., 38 Wis. 463, 470.

In addition, the statute regulating the speed of automo
biles i+self provides that its provisions "shall be uniform in
operation throughout the state and no city, village, county,
town, park board or other local authorities shall have power
to enact, pass, enforce or maintain any ordinance, resolu
tion, rule or regulation requiring local registration or other
requirements inconsistent herewith," etc. Sec. 1636—55.

The legislature seems to have recognized the fact that the
different cities of the state were enforcing different speed or
dinances and that such difference caused unnecessary annoy
ance to the users of automobiles who could not be familiar
with the special regulations of each city. The legislative in
tent to do away with this confusion and to establish a uniform
rule for all cities seems clear, and with this purpose in view
it seems to me that an ordinance limiting the speed of auto
mobiles to eight miles an hour is necessarily inconsistent
with a statute prohibiting a speed exceeding fifteen miles an

. hour, especially as the statute makes provision for a lesser
speed where the particular conditions render that necessary
to safety in that it prohibits "speed greater than is reasona
ble and proper, having regard to the width, traffic and use of
the highways and thq general and usual rules of the road.""
Sec. 1636—49 Wis. Stats., as amended by eh. 600, Laws of
1911.

3—A. G.
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Certainly the law cannot be "uniform in operation through
out the state" if each city may fix a maximum speed rate less
than that fixed by the legislature. I am, therefore, of the
opinion that an ordinance fixing a lower rate of speed for
automobiles than that fixed by statute is invalid.

Eicliman v. Buchert, 128 "Wis. 385, is not contrary to this
conclusion. There an ordinance limiting the speed of auto
mobiles to six miles an hour was held not unreasonable. The
question of its conflict with the state law was not involved,
since the date of, the occurrences there in question was prior
to the enactment of the statute.
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OPINIO^S^S RELATING TO BANKS AND
BANKING.

Banks—Siaie Depositories—State dei^osits may not exceed
amount of paid up capital of a bank, such capital meaning its
paid up capital stock, not including its surplus and undivided
profits.

August 28, 1912.
Hon. Henry Johnson,

Assistant State Treasurer.
In your favor of August 22nd, you ask whether a bank

which is designated as a state depository may add its surplus
and undivided profits to its capital stock to determine the
amount of state money that may be deposited with it.

Sec. 160d Wisconsin Stats, ch. 233, Laws of 1903, provides:
"The amount at any time on deposit with any depository shall
not exceed the actual paid up capital" etc.

While it may be argued that the "capital" of a bank is its
net assets, i. e. its capital stock together with its surplus and
undivided profits, I do not think that the words "paid up
capital" in sec. 160d can be given such meaning. It seems to
me that the word "capital" is here used in the sense of au
thorized capital stock,—the "capital" which by sec. 2024—10
must be "paid in" before the bank may be authorized to trans
act business.

Sec. 2024—32 provides that loans by a bank to a single per
son shall not exceed 30% of the "capital and surplus", indi
cating that the word "capital" u.sed alone does not include
surplus. Cogent reasons confirm the foregoing construction.
The amount limited by sec. 160d should be a fixed amount—
one definitely known to the state treasurer and not subject to
fluctuation with the profits and losses of the bank; otherwise
the state treasurer would be obliged to keep careful watch of
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tlie business of every bank in order to avoid violating the law
hy permitting it to receive state deposits in excess of the
amount limited. So also the liability of a stockholder to de
positors to an amount equal to the capital stock owned by him
(sec. 2024 44) would be a reason for the limit of sec. 160d
that state deposits shall not exceed the amount of such capi
tal stock.

All together, it seems very plain that the surplus and undi
vided profits of a bank may not be added to its capital stock
in order to ascertain the amount of its "paid up capital"
within sec. 160d.

Banks and Banking—Joint Ownership of Stock.
Stock in a State Bank may be held by husband and wife

jointly with right of survivorship.

October 9, 1912.

Hon. a. E. Kuolt,
Commissioner of Banking,

In your favor of September 30th you ask whether a stock
holder in a state bank can assign his stock so that it can be
held by him and his wife with right of survivorship.

There may be a joint tenancy of personal property with
right of survivorship as between the beneficiaries of a mutual
benefit insurance certificate. Farr v. Trustees, 83 "Wis. 446. So
also as to a note and mortgage running to husband and wife.
Fiedler v. Hotvard, 99 "Wis. 388.

Sec. 2024—45 of the banking law provides: "The shares of
stock of an incorporated bank shall be deemed personal prop
erty" etc. I find no provision that would prevent a married
woman from being a stockliolder, or that would prevent bank
stock from being held in joint tenancy like any other personal
property.

Under the decisions in Citizens L. cO T. Co. v. Witte, 116 Wis.
•60, and Wallace v. St. John, 119 Wis. 585, it seems that while
a grant to husband and wife would create a joint tenaucy
with right of survivorship, either parly would have the right
to terminate such tenancy by making a transfer of his or her
interest to a stranger, thus defeating the right of survivor
ship. Perhaps the grant could be so worded as to prevent
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such a transfor, but it would seem to be no part of your duty,
nor of mine, lo advise how this should be done. I therefore
confine myself to advising you that there is nothing in the
laws of tliis state to prevent an assignment of bank stock to
husband and wife.

BanhR and Banhing—%id.U Banks cannot invest in bonds
secured by liens on real estate located in other than this and
adjoining states.

February 24, 1913.

Hon. a. E. Kuolt,
Commissioner of Banking.

Under date of February 24th you request my opinion as to
whether bonds issued by the California Delta Farms, Incorpo
rated, are a lawful investment for "Wisconsin banks, inasmuch
as these bonds are based upon real estate located entirely in
the state of California and in view of the limitation placed by
see. 202rl^35 and 2024—68 of the Wisconsin Stats., pertain
ing to state banks and to mutual savings banks.

You also inclose a circular descriptive of these bonds, by
which it appears that they purport to be first-mortgage six
per cent gold bonds of the California Delta Farms, Incorpo
rated: i. e., they are bonds issued by the California Delta
F- -.s. Incorporated, and secured by a mortgage upon certain
la' ds owned by said company.

It is very plain that these bonds amount to nothing more
or less than a real estate mortgage and, under that provision
of sec. 2024—35 that:

''No bank shall lend any part of its capital, surplus or de
posits upon real estate mortgages or on any olhrr form of real
estate security, directly or as collateral, except in this and ad
joining states.''

State banks of this state are prohibited from investing in
these bonds. Sec. 2024—68, after providing that mutual sav
ings banks may employ not exceeding one-half of their de
posits in the purchase of certain bonds therein described, pro
vides that:

"All other loans shall be secured by mortgage on unincum-
bered real estate lying and being in the state of Wisconsin and
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states immediately adjoming the state of Wisconsin, to wit:
I\richigan, Illinois, Iowa and Jlinnesota."

Under this section it is very clear that mutual savings banks
in the state of "Wisconsin are prohibited from investing in the
bonds of the California Delta Farms, Incorporated.

I am inclined to the opinion, however, that trust company
banks are not prohibited from investing in these bonds. Sec.
2024—77i provides:

"Trust company banks may l)e organized pursuant to the
provisions of subchapter II, entitled 'State Banks,' and shall
be subject to all the provisions, requirements and iiabilities of
subchapters I and II so far as applicable, except sections 2024
—32 and 2024—35, and except as otherwise hereinafter pro
vided."

It is very plain that the limitation imposed by section 2024—
35, whicli prohibits state banks froin investing in these bonds,
does not apply to trust company banks. Par. 11 of sec. 2024—
77k provides that:

"Such corporation (trust company banks) may loan money
upon real estate and upon secnrilies other than personal notes
or commercial paper or obligations secured solely thereby."

This latter section seems to give such banks authority to
loan upon real estate, without any limitation as to the loca
tion of said real estate, and the fact that trust companies are
exempted from the provisions of sec. 2024—35 clearly indi
cates an intention on the part of the legislature that trust com
pany banks should not be limited to the states adjacent to
Wisconsin in making loans upon real estate security,

I am therefore of the opinion that state banks and mutual
savings banks cannot invest in the bonds mentioned, but that
trust company banks are permitted to do so under the laws
of tliis state.

Banks and Banking—Loan t& Trust Comiyanies—Trust Com-
imny Banks—Trust company banks have no power to issue de
bentures secured by pledgingsome of the assets of the company.
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February 25th, 1913.
Hon. a. E. Kuolt,

Commissioner of Banking.
In your favor of February 17th you submit a sample de

benture proposed to be issued by a trust company of this
state, and ask my opinion as to the power of a trust company
to issue such a debenture.

The debenture acknowledges receipt by the trust company
of a sum of money to be placed in a ^Mortgage Loan Fund to
be invested by the company in first mortgage loans on real
estate; the company agreeing to pay to the owner of the de
benture five per cent per annum payable monthly; tlie princi
pal and interest being secured by the transfer to the com
pany's Trust Othcer as trustee notes and mortgages equal to
the amount of debentures outstanding; the owner to be en
titled to have the debenture redeemed on six mouths' notice,
from moneys in the fund obtained from the interest and prin
cipal payments of said notes and mortgages; the trustee be
ing obliged to keep in cash five per cent of the amount of the
outstanding debentures; the debenture to be redeemable by
the company on six months' notice to the owner and to be due
twenty years from date; in case of default the deficiency aris
ing after realizing on the notes and mortgages to be paid out
of the general assets of the company.

By subdivision 11th of sec. 2024—77k, it is provided;

"Such corporation (a trust company bank) may loan money
upon real estate and « * ^ may receive time deposits, and
issue its notes, certificates, debentures, and other obligations
therefor, * * * "

Similar language has been held sufficient to authorize the
borrowing of money and the pledging of certain assets as se
curity therefor upon a plan very similar to that outlined in
the debenture you have submitted. 'Ward v. Johnson, 95 111.
215, 237-9. Curtis v. Lcaviff, 15 N. Y. 9.

But sec. 2024—36 provides with reference to state banks
that:

"No bank, banker, or bank officer shall give preference to
any depositor or creditor by pledging the assets of the bank as
collateral security; provided, that any bank may borrow money
for temporary purposes and may pledge assets of the ])ank not
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exceeding fifty per cent in excess of the amount borrowed as
collateral security therefor; provided further, that whenever
it shall appear that the bank is borrowing habitually for the
purpose of reloaning, the Commissioner of Banking may re
quire such bank to pay off such borrowed money."

And sec. 2024—77i provides that:

"Trust company banks may be organized pursuant to the
provisions of subeiiapter II, entitled 'State Banks.' and shall
be subject to all tlie provisions, requirements and liabilities of
subchapters I and II, so far as applicable, except Sections 2024:
—32 and 2024—3o, and except a.s otherwise hereinafter pro
vided."

This language obviously makes the prohibition contained in
see. 2024—36 above quoted applicable to trust company banks
"except as otherwise * * * provided." I do not think
that it is otherwise provided by the quoted provision "elev
enth" from sec. 2024—77k, as the two sections may be con
strued together to permit the issuance of only such "deben
tures" etc., as are not secured "by pledging the assets of the
bank as collateral security."

I am, tliereforc, of the opinion that trust company banks;
have no power to issue debentures on the plan proposed.
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OPINIONS EELATING TO BEIDGES AND

HIGHWAYS.

Bndges and Highways—^Bridges already constructed can be
repaired. Provisions of eh. 642, Laws 1911, relate to bridges
•which are to be constructed after passage of act.

October 7, 1911.
"Wisconsin Highway Commission:

You call my attention to the provisions of ch. 642 of the
Laws of 1911 "which provides that no iron, steel or concrete
bridges of more than four feet span shall be constructed upon
any highway unless designed to carry a load of fifteen tons.
It also further provides that "No such bridge or culvert shall
be repaired unless such repairs shall leave such bridge or cul
vert in such condition that it shall have sufficient strength ac
cording to standard engineering i)ractice to carry without
planking any load that may be driven or propelled upon, on or
along such bridge or culvert of not more than fifteen tons."
You ask for the opinion of this department concerning the
proper interpretation of this statute. You also state that there
are various kinds of bridges in the State of "Wisconsin com
bining iron and steel with wood floors, etc., and ask wdiat
would be the distinction between the wooden bridge and that

of a steel bridge, and you further suggest that the plank floors
of many bridges and culverts require frequent renewals and
that these bridges were not originally designed for a load of
fifteen tons and are built in such a manner as to make It im

practicable to repair them in such' a way as to leave them of
sufficient strength to carry fifteen tons. Conccrnftig this prop
osition you ask whether the renewal of the plank floor in
such a case constitutes repairing the bridge within the mean
ing of the statute even though this be no more than the plac-
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ing of a single new plank where the old one is unsafe. "You
also suggest that wooden bridges are excepted from the re
quirements of the statute which specifies only iron, steel or con
crete bridges.

In reply to your inquiry I am convinced, upon an examina
tion of the statute in question, that the legislature did not in
tend by the passage of this act that the measure should be so
sweeping and comprehensive in its effect as to preclude repairs
to bridges already in existence. Such an interpretation of
the law would necessitate the reconstruction of practically ev
ery bridge or culvert in the State of AVisconsin and it cannot
be assumed that the legislature intended any such sweeping-
enactment. In" niy opinion the act does not apply to bridges
or cnlvcrts already constructed whether of iron, steel, concrete
or wood and in my opinion all such bridges may be repaired
within reasonable limits without regard to the provisions of
the statute requiring such structures to support a weight of
fifteen tons according to standard engineering practice which
I understand to mean a safe margin over and above the actual
weight required to be carried. In short, I think the law means
exactly what it says and should be so construed, to wit, that
"From and after the passage and publication of this act no-
iron, steel or concrete bridge or culvert of more than four feet
in length of span shall be constructed in any highway in this
state unless it shall be designed, according to standard engi
neering practice, to have sufficient strength to carry without
planking any load that may be driven or propelled upon, on or
along such bridge or culvert of not more than fifteen tons and
•no tiuch bridge or culvert shall be repaired unless such re
pairs shall leave such bridge or culvert in such condition that
it shall have sulficieut strength according to standard engi
neering practice to carry without planking any load that may
be driven or propelled upon, on or along such bridge or culvert
of not more than fifteen tons."

From* the language of the act I am of the opinion that it ap
plies to bridges to be constructed from and after the pas
sage and publication of the act and that no repairs shall be
made upon such bridges or culverts thereafter constructed
unless such repairs leave the bridge in the original condition
capable of sustaining a weight of fifteen tons according to-
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good engineering practice. The act relates to future bridge
building and road construction and not to bridges already in
existence. It follows therefore that bridges and culverts now
in existence may have reasonable repairs made thereon such
as the insertion of a single plank or perhaps the entire re-
planking of tlie bridge or culvert without regard to the pro
visions of the statute, but in any case where such old bridge
or culvert is replaced by a new structure subsequent to the
passage and publication of this act it must conform to the
conditions there prescribed.

Bridges lO Highways—Payment of Highway Taxes in money.
Resolution must be passed by majority of "all the members of
the county board".

Construction of sec. 1260 R. S. as amended by ch. 599, Laws
of 1911.

November 22, 1911.

Mr. John A. JIalonf,

District Attorney,
Baraboo, "Wisconsin.

You state that the county board of Sank county consists of
thirty-five members; that at a session of said board twenty-
seven members were present, three being absent on leave from
the chairman, and five being absent without permission; that
at such session of the board a resolution was introduced in
compliance with section 1260 of the revised statutes, being
chapter 599 of the Laws of 1911, providing that the highway
taxes in all the towns of Sank county should hereafter be pay
able in money and that upon this resolution the vote stood sev
enteen ayes and ten noes. You ask for the opinion of this de
partment as to whether or not this resolution is binding upon
the several towns of the county ot*, in short, whether such
resolution was legally passed.

See. 1260 of the revised statutes, as amended by ch. 599 of
the Laws of 1911, provides:

"The town clerk shall add the amount of highway taxes to
the tax roll of the town and the same shall be collected by the
to\vn treasurer as other town taxes are collected and when col
lected shall be paid out by him on orders issued by the town
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board. This act shall apply only to towns in counties wherein
the eoimty hoard at any annual meeting shall have adopted a
resolution by a majoriiy vote of all members, determining that
this act shall so apply to such county."

Upon, your statement of fact the only question for cousid-
oration is whether or not the resolution was legally adopted.

At eomnion law:

A legal assembly of the members of a definite municipai
governing body like a city council or county hoard is made up
of a majority of all the inemliers of such hody. "Such number
constitutes a working quorum and a majority thereof for or
against a proposition is a determination of the whole body in
regard to it."

Sec. 665 of the "Wisconsin Stats, of 1898 provides:

"A majority of the supervisors entitled to a seat in the
county board shall constitute a quorum for the transaction of
bu.siness: * * *. All questions shall be determined by a ma
jority of the supervisors present unless otherwise provided."

In the case of St. Aemilianns Orphan Asylum v. Milwaukee
County, 107 Wis. p. 80, the Supreme Court have laid down
the rule that:

"In the absence of a clearly'expressed intent to the contrary
the will of a majority of a quorum of the ]neml)ers of a countv
board regularly expre-^sed by their vote.s is tlie will of the whole
board,"

unless it clearly appears that the legislature intended to
displace the general law on the subject and that the statute in
question clearly expresses such intention. The court there
defines what language in its opinion would express such legis
lative intent as for exami)le where a statute used the language
"a majority of all the members entitled to seats in the county
board," "a majority of all the members thereof," etc., in
which case the court say there is very little room for judicial
construction as such language clearly expresses the intention
of the legislature to change the common law rule.

In my opinion the provisions of see. 1260 are equally expres
sive of the intention of the legislature that the resolution
there referred to must be passed "by a majority vote of all
members" of the county board.
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From your statement of the ease the resolutiou was not
passed by a majority vote of all the members of the Sauk
county board since only seventeen members voted, for the
resolution and the board consists of thirty-five members.
Such being the case I am of the opinion that the resolution
was not legally passed and is ineffective.

Bridges and Highways—Dam^—Towns—Municipal Corpora
tions—A town may build a bridge over a stream, with refer
ence to the natural condition of the stream only, although
an act of the legislature authorizes the , building of a dam
below the proposed site of the bridge, where no condemnation
proceedings to secure the right of overflow have been com
menced.

If the erection of a dam causes the overflow or destruction

of a, public higluvay, the owners of the dam are liable for
all moneys necessarily expended in restoring such highway
to its former condition of usefulness.

July 11, 1912.
•\ViscoNSiN Highway Commiswon:

In your letter of the 1st, you state that the town of "Weirgoiv
Sawyer county, expects to build two bridges across the Chip-
pewa river, one in section 24 and the other in section 14, both
in town 37, range 7: that the John Arpin Lumber Co.,'has
a charter to build a dam across the river in section 36 in the

same town and range which will raise the water at the sites
of the proposed bridges seventeen feet and eleven feet respec
tively, but has not yet begun active construction; that Avithout
the dam the floors of these bridges could safely be built about
nine feet above ordinary Ioav water level but Avith the dam in,
these floors should be about fourteen feet and eight feet re
spectively higher than this, thus greatly increasing the coat
of building. You state further that it is thought that the
charter to build the dam Avas granted before the roads at the
bridge sites Avere laid out and you ask if the tOAvn Avill be
obliged to build the bridges to be of service Avith the dam
built or if the bridges can be built Avith reference only to
the river in its natural or present condition. I have also had
some conversation Avith you regarding this inquiry from all
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of which, for the purposes of this opinion, I am assuming that
the act of the legislature, under which tlie John Arpin Lumber
Co. claims, was enacted and in force pinor to the laying out of
the highways of whicli these bridges are to form a part; that
none of the rights granted by such act have been forfeited by
said company, that no proceedings have been started by said
company for the condemnation of the land over which such
highways are laid for the right of flowage; that the said high
ways are legally laid out.

The Arpin Lumber Co. gained no rights in the land by the
.passage of the act in question except the right to obtain an
easement for flowage purposes by proper condemnation pro
ceedings. Until sucli proceedings are taken the title and
rights of the owner are unimpaired and he may improve such
land or dispose of it to others as he sees fit. The rights and
obligations of the company do not attach or become fixed un
til there has been a ''taking" of the land. Driver v. W. U.
D. li. Co., 32 "Wis. 569; Lyon v. Green Bay ch Ry. Co.,
42 "\Vis. 538; Fcitcn- v. City of Mihvaitl-ce, 47 "Wis. 494; West v.
MilwauJx-ee L. B. d: M'. Ry. Co., 56 "\Vis. 318; Krier v. Milwait-
kee Northern Ry. Co., 139 AVis., 207; J/(/r.s7* v. :)Iitwa\{kee L.
H. tC 2\ Co., 134 Wis, 384; 1 Elliott on Rojids & Streets (3rd
Ed.) Sec. 294.

It would seem to me to follow that, no condemnation pro
ceedings havingever been commenced by the Lumber company,
the town is justified in building the bridges with reference
only to the present or natural condition of the stream. The
fact that the act authorizing the dam was passed prior to the
laying out of the highway, in my opinion, does not affect the
question. Both the company and the town having authority to
obtain an easement by the exercise of the power of eminent
domain, the one first perfecting that right has the preference.
Indiana Power Co. v. St. Joseph cf- E. Power Co., 63 N. B. 304;
159 Lid. 42; Lewis on Eminent Domain (3rd Ed.) Sec. 503;
Milwaukee L. II. cO T. Co. v. Milwaukee Northern Ry. Co., 132
Wis. 313.

The further question then arises as to the rights and liabili
ties of the company wlion condemnation proceedings are insti
tuted to secure an easement for flowage under the act author
izing the construction of the dam. In the absence of a stat-
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lite expressly providing therefor municipal corporations are
not entitled to damages for lands taken under the power of
omlnent domain. However, the act in question does not au-
thoi'ize the overflowing of a public highway. Such an over
flowing would be a public nuisance. State v. PUpps, 4 Ind.
515; Venanl v. Cross, 8 Kas. 259; State v. Raypholtz, 32 Kas.
450; Commonwealth r. Stevens, 10 Pick, (Mass.) 247; Cheshire
V. Adams A Cheshire Reservoir Co.; 119 Mass. 356; Wing v.
Fair Haven, 62 Mass. (8 Cusli.) 363; Ex parte Manhattan Co.,
22 Wendell (N. Y.) 653.

As said by Justice Brewer in Venard v. Cross, supra,

"The right thus acquired of flowing certain lands would not
carry with it the right to obstruct a highway. The party ob
taining the right of flowage takes nothing by implication. He
is held to the letter of the bond. . . . The purely public use
of a highway is paramount to the quasi-public purpose of a
miU."

In Commonwealth v. Stevens, supra, the court say;

"There being no provision made for an indemnity to the
public it seems manifest that no encroachment on the public
rights was intended to be sanctioned."

" It will be the duty of the company to restore the highway
to its former condition of usefulness and in case of its failure
so to do the town may recover from it whatever it has been
obliged to expend to repair the highway and put it in a safe
condition for use. Town of Levis v. Black River Improvement
Co., 105 AYis. 391, and cases cited; Cheshire v. Adams cO Cheshire
Reservoir Co., supra; Venard v. Cross, supra; Lewis on Eminent
Domain (3rd Ed.) Sec. 175.

Of course if, in fact, the company actually obtained the
flowage rights in this land prior to the laying out of the high
way mv answer to your questions would have to be changed.
It is, of course, possible that if the matter is taken into court
my position may not be sustained, but I believe it will be. It
would seem to me that the matter could be taken up with the
Arpin Company and an agreement reached by which the mat
ter could be adjusted now and the bridges so built as not to
necessitate a change when the dam is put in and thus save ex
pense for both parties.
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Budges and Highways—Coimties—When the county board of
supervisors has adopted a highway as a part of the county road
system, it has power to alter or discontinue such highway.

Chap. 337, Laws 1911 did not change the power of town
boards to alter or discontinue highways.

August 5, 1912.
David Bogue,

District Attorney,
Portage, Wisconsin.

In yours of the 2nd you state:

Columbia iu the year 1910 received a peti-
tion f10111 the Town of ]\r. to place a certain section of the road
in the said town on the prospective county hichwav system
Ihe county board acts upon this petition favorably and places
tins road, two miles in length, upon the prospective county
highway system. The repairs are uot made upon the road, only
a short distance, on account of lack of funds and in July 1912
and before any further steps have been taken by the county to
repair the said liigliway or to rebuild it, a petition properly '
signed by six resident freeholders of tiie to\ni is presented to
the town board asking that part of said highway so adopted ,
into the county system be altered by the diseontiniiiug of part
of It and the building of a new section to take the place of the
section discontinued;''

and you ask:

''1. Under the above statements of facts, have the rights and
the povers of the town board to alter and discontinue and adopt
a new (road) been in any wise changed by the amendments to
the road law?

"2. Has the county any control over the above, and if so
by virtue of what law?" *

When you speak of the amendments to the road law I as
sume that you refer to ch. 337 of the Laws of 1911, which pro
vides for state aid for building highways. I do not under
stand that this chapter changes the lawwith reference to lay
ing out, altering or discontinuing highways except that see.
1317m—7, par. 2, provides:

"Whenever it is necessary for the proper construction of
any road or bridge to change or relocate a portion of the sys
tem of prospective state highways, the town in which such per-
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tiou lies shall provide the right of way of such width as is ap
proved by the state highway cominission."

Sec. 1317m—9, jiar. 6, provides for an appeal" from an or
der of the town board, laying out, widening, altering or dis
continuing a liighway, whicli appeal is taken to the county
highway commission.

These are th'e only changes that have come to my attention
made by thischapter to the law relating to the laying out, wid
ening, altering or discontinuing of highways. It may be that
I have overlooked some provision and, if so, I shall be very
glad to have my atfention called to it.

In answer to your second question I will call your attention
to sec. 1300 of the Stats, providing in part as follows;

, "The Gount-y.boards of supervisors in their respective coun
ties are authorized to lay out highways extending through or
into two or more towns or along or near the town line between
two or more towns in their county, and to vdden, alter or dis
continue state roads and any highway or part tliereof laid out
by such board . . . upon the petition of not less than thirty
resident freeholders of their county and not less than fifteen
from each town in which such highway or any p.'irt thereof
shall be proposed to be laid out, or from each town in which
the part of such road or highway proposed to be widened, al
tered or discontinued shall be. . . . The county board may,
in any case, adopt as a part of any such highway any highway
or part thereof previously laid hy town supervisors."

I assume from your letter that the particular highway in
question was adopted hy the county board under the provi
sions of this section. That being true, in my opinion the
county board, upon proper petition being made to it, has
power to alter or discontinue the highway.

Bridges and Highways—County is not compelled to aid vil
lage in the construction of a bridge wholly within the limits of
the village.

August 10, 1912.
E. P. Gormam,

District Attorney,
"Wausau, AVisconsin.

Yours of August 1st has been received. You state that dur
ing a recent flood the bridge in the village of Schofield, an in-

4—A. G.
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corporated village, vas washed entirely away, making a total
loss; that the village lies whollj^ within the town of "Weston
and that the bridge was quite an expensive one; that the vil
lage wishes to make the county assist toward the construction
of tlie new bridge and also wishes the town of "Weston to con

tribute to its cost. You state that the bridge lay entirely
within the said village of Schofield. ,

You inquire whether the county must extend aid to the
village, under the statutes of this state.

In answer I will say that, under see. 1319 of ch. 397, Laws
of 1909, the county must extend aid for building bridges, to
towns wholly or partly within such county, within which
towns the bridges are situated.

In an opinion rendered by this department to M. W. Torkel-
son, Bridge Engineer of the Wisconsin Highway Commission,
under date of December 26th, 1911, it was held that under
this statute and under sec. 894a of ch. 284, Laws of 1899, the
county is liable to aid the town in paying its share of the cost
of a bridge crossing a navigable stream within an incorporated
village where such bridge is part of a town road and situated
wholly within such village.

Said section 894a provides as follows:

"Every village in this state, whether such village be incor
porated under general or special law or both, shall constitute a
separate road district. No part of the streets or highway of
any such village shall be in any road district established by the
town board noi-under the control of the town olfieers, provided,
that bridges across navigable streams on town roads shall be
built, maintained and repaired by the tovii and village jointly,
the expense to be borne by each in proportion to their equalized
valuation as fixed by the county board."

I find no provision in the law, however, making it the duty
of the county board to aid the village in paying its share of
such bridge construction.

I am therefore of the opinion that the county is not com
pelled to aid the village in paying its share of such cost.

Bridges mid HigMvays—Counties—County board inay not
appropriate money to aid in the construction of a highway
within the limits of an incorporated city.
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October 15, 1912.
Mr. John B. Chase,

Disirict Attorney,

Oeonto, Wisconsin,
In your favor of October llth, you state that at the last

meeting of the county board of Oeonto county a resolution was
presented, Avhich provides for the. appropriation of $10,000 out
of the funds of the comity to construct or aid in the con

struction of a highway within the city of Oeonto, extending
from Main street in that city to a dock within the limits of the
city at which vessels discharge their cargoes and receive
freight. You state that your advice as to the legality of such
an appropriation has been asked, and you reciuest my opinion
in the matter.

Sec. 1317m—5 of eh. 337, Laws of 1911, does not, in the opin
ion of this department, authorize the county board to improve
or aid in improving a road lying within the corporate limits
of a city. See opinion of Attorney-General to James Thomp
son, District Attorney, under date of September 8, 1911, copy
enclosed.

As confirming the intent of the legislature in this regard, I
call your attention to the language contained in the report of
the special legislative committee on highways, with reference
to the bill which ultimately became eh. 337, Laws of 1911, as
follows:

"The committee is glad to report that the incorporated vil
lages and cities are more enthusia.stic, if possible, than the farm
ing communities in favor of state aid in the improvement of
rural highways, notwithstanding the fact that it is generally
undei*stoorl that no part of state or county money shall be ex
pended within the limits of any incorporated city or village."

Apart from ch. 337, I do not find that there is any statute
which would authorize a county board to make such an ap
propriation. Sec. 1304a expressly limited the power of conn-
ties in this regard, and that section was repealed by ch. 337,
Laws of 1911. In the pamphlet entitled "Bulletin No. 1" is
sued by the Wisconsin Highway Commission, and containing
the new state aid highway law with notes, I find, on page 36,
this note under section 2, that being the section repealing
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section 1304a and many other sections "with reference to High
ways :

"This section repeals all laws which luive heretofore forced
or allowed counties to construct or assist towns in constructing
roads, and in the futui-e if any county hoard should desire to
construct or assist in constructing any road it must act in con
formity wdth this law."

I am, therefore, of the opinion that there is no authority
either in eh. 337, Laws of 1911, nor in any other section of the
statutes, that I can find, which would authorize the county
board to make an appropriation for the construction of a high
way within the limits of an incorporated city.

Bridges and Highways—Highway Commission—Sec. i317m—<
9, subdiv. 6, does not give a right of appeal to an individual;
but only to the petitioners for a highway or the town board.

October 29, 1912.
Wisconsin Highway Commission :

In your favor of October 23rd you state that under subsec.
6 of sec. 1317m—9, of eh. 337, Laws of 1911, the county high
way commissioner ordered the laying out of a certain highway
in La Crosse county; tliat on October 19th you received from
a certain land owmer, who considered himself aggrieved by the
order laying out the highway, an appeal from the decision of
the county highway commissioner; that you have assumed
that the right of appeal under this section is limited to either
the original petitiouer.s or the town board of the town; and
you ask for my opinion as to your powers and duties in the
matter.

"The proceeding (for the laying out of a highway) is an
adversary one, purely a creature of statute, and the statute
must be strictly followed. Jurisdiction can only be obtained
and retained by compliance with the requirements of the stat
ute." State cx rel. v. Graves, 120 Wis. 607, 609; Fraser v.
MuUaney, 129 "Wis. 377, 381.

In such proceeding "an appeal is purely a statutory right
and unless given by the statute the right does not exist."'
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W. U. R. Co, V. Dickson, 30 "Wis. 389, 392; State ex rel. v.
Oshkosh, 8-i "Wis. 548, 566; Slfite ex rel. v. Walhnan, 110 Wis.
312, 315.

Since no ajipeal at all need be provided, the right of appeal,
when granted, may be limited in any way that the legislature
sees fit. 37 Cyc. 731—2. The steps prescribed by statute for
such appeal must therefore be strictly complied with. Stale
ex rel. v. Tloelz, 69 Wis. 84, 88.

Subdivision 6 of sec. 1317m—9 gives the right of appeal to
the "group of freeholders who have lawfully petitioned a
town board according to sec. 1265." That section permits
"six or more freeholders" to institute a proceeding before the
town board to have a highway laid out or altered, etc. It
scarcely needs a rule of strict construction to make it appar
ent that subdivision 6, above quoted, gives no right of appeal
to an individual but only to "the petitioners or the to\vn
board". Such appeal seems to be in addition to and different
from that given by sec. 1276 to '"'any person who shall con
sider himself aggrieved". Such a person is not, in my opin
ion, within the terms of subdivision 6, and I am therefore con
vinced that he cannot take an appeal thereunder, and that
your commission would bo without jurisdiction to proceed in
such an appeal.

Bridges and Highways—Pithlic Officers—The state highway
commission has supervision of the construction of all state
highways.

October 31, 1912.
Mr. a. R. Hirst,

State HigJiway Engineer.
In your letter of October 26th, you submit the following

questions for my official opinion:

1. When a county votes for the improvement of the pro
spective system of state highways with its own funds and does
not accept any money from the state to apply toward the im
provement, must the state highway commission approve the
plans and specifications and tlie completed construction just as
if the improvement were petitioned for under state aid and the
state put money into the work?

2. When a town bonds itself in accordance with sec. 1317m
—13, and the county bonds itself in accordance with see. 1317m
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—12, and no state aid is requested, can the county make such
improvement as it sees fit with the joint funds without tho
plans and construction being approved by the state highway
commission ?

You state that the general scope of the law would seem to
indicate that the "Wisconsin Highway Commission was to su
pervise all the construction upon the system of prospective
state highways, but that several of the sections put in limiting
clauses, such as "built under state aid", which might indicate
that roads not built witli state aid could be constructed by

the counties as they see fit.
Subsec. 4 of sec. 1317m—6 provides as follows:

"The county highway commissioner shall have charge, under
the direction of the state liighway commission, of the construc
tion of all highways built with state or county aid, and of the
maintenance of all state highways."

As all state highways receive aid from the counties under
the express provision of this statute, the state highway com
mission has the right to direct and supervise the construction

of all state highways.
Subsec. 4 of sec. 1317m—2 provides as follows:

"The commission shall make suitable regulations for the ade
quate surveying, planning, constructing, maintaining and in
specting of all roads and bridges eonstnicted under this act.
These regulations must he observed hy the counties to make
them eligible to receive benefit from the state liighway fund."

When the county issues bonds to build highways it thereby
gives aid for the construction of the highways and comes
within the provision of subscc. 4 of said sec. 1317ni—6, as
above quoted, and when the town issues bonds to aid in the
eonstrnction of a part of state highways the money so obtained
is deposited with the county treasurer and cannot be used

except with county money.
Botli of your questions must, therefore, be answered in the

affirmative. The fact that a few sections of the statutes con

tain limiting clauses such as "bnilt under state aid", etc.,
and such as is found in subsec. 4 of see. 1317m—2, that the

1
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regulations must be observed by the counties to make them
eligible to receive benefit from the state highway funds, is for
the purpose of making the law self-operating and holding out
an incentive to tlie counties of the state to comply with its
provisions in order to get the state aid. It is not to be con
strued as impliedlj^ authorizing the counties in cases where no
state aid is desired or asked for, to build or construct the
liighAvays as the counties may see fit and Avithout the super
vision of the state highway commission.

Bridges, and Highways—A liighway adopted by a village
pursuant to ch. 298, Laws 1893, remains a village highway after
that law was repealed, and the toAvn in which such highway
is located cannot be required to either maintain or repair the
same.

November 13, 1912.
Edgar Ewers,

District Aitoniey,
Rieliland Center, Wisconsin.

In your letter of the 7th, you state substantially the follow
ing:

On July 6th, 1896, the village board of Lone Rock, Rich-
land county, adopted a certain highway without the limits of
said village, pursuant to chapter 298 of the laws of 1893.
Thereafter chapter 298 of the law.s of 1898 was repealed by sec
tion 4978 of the statutes and section 912 added. Such high
way is within the limits of the town of Buena. Vista. On Au
gust 13th last a petition signed by a group of freeholders of
Rieliland county was filed, with the town clerk of the town of
Buena Vista requesting the levying of a tax for the permanent
impi'ovement of such highway, pursuant to sub-sections 3 and
5 of section 1317m—4 of chapter 337, laws of 1911; that said
petitioners paid to the town treasurer of said town the sum of
$800, pursuant to sub-section 3 of section 1317m—4 of chapter
337, laws of 1911. Said highway has been adopted by the Rich-
land county Iioard as a part of the system of prospective state
highways; and you ask Avhether the town hoard of the touii of
Buena Vista is required to accept the said sum of $800 paid
to the town treasurer and .whether the town board is required
to levy the tax in accordance vutli said petition; also whether
the tOAvn of Buena Vista and Riehlaud cc)uut.y will have to ap-
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propriate aid in repairing said higinvay, or Avhether said appro
priation has to be made by the village of Lone Rock, in Rich-
land county.

Chapter 298 of the Laws of 1893 provides for the adoption
of a higliAvay by a village, as was done in this ease, and that
the village so adopting said highway:

"!May thereafter exorcise police powers, make i-ules and reg
ulations for the government of the same, and be liable for the
maintenance and repair thereof in the same manner, and to the
same extent, as if such highway or bridge were within the cor
porate limits of such village."

This chapter was repealed by section 4978 of the statutes of-
1898. Section 4980 of the statutes provides:

"The repeal of said acts shall not affect any act done or right
accrued or established, or any proceeding, suit or prosecution
had or commenced in any civil case previous to the time when
such repeal shall take effect: but every such act. right or pro
ceeding shall remain as valid and effectual as if the provision
so repealed had remained in force."

The village of Lone Rock having legally^ acquired this high
way prior to the repeal of the law, under sec. 4980 just quoted
the rights ajid liabilities are the same as if that law had not
been repealed. That is, it is the duty of the village of Lone
R-ock to maintain and keep in repair said liighway.

Sec. 1317m—4 of eh, 337, Laws of 1911, has no reference to
highways in villages or highways which it is the ^
village to maintain and repair.

I am therefore of the opinion that the town of Bnena Vista
is not required to levy n tax for the purpose of permanently
improving this highway, and tliat Richland county cannot be
required to appropriate aid for that purpose.

Bridges and Highways—Payments made by a town to make
up a deficiency in the expense of construction of a bridge or
highway may be used as a basis for obtaining state and county
aid.

November 22, 1912.
Viscoxsix Highway Comviissiox:

In 3'our letter of Xove'mber 18th, "you direct my attention
to former opinions rendered by this department relating to the
building of a bridge in the village of Amery, "\Visconsin.
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These foniier opinions were to the effect that the town of
Lincoln was entitled to state aid, based upon its share of the
expense of constructing this bridge and that it could not ob
tain any aid toward the building of the approach to the
bridge.

You state tliat the cost of this bridge was $3,300, of which
the village was due to pay $897 and the town of Lincoln, Polk
county, $2403; that the amount of funds available for this

$2403 was, $800 from the town, $800 from the county and
$400 from the State, leaving, therefore, a deficit of $403; that
the town of Lincoln has asked that the State contribute to

ward making up this deficit, and you ask my opinion upon the
following questions:

"1. Is it lawful to use a .sufficient amount of the 1913 state
aid allotment to make up twenty per cent of this $403, or
$80.60, the balance being paid by the town and county ?

"2. An allotment from the 1912 state highway fund of"
$300 was made for bridge work in the tOAvn of Cla>'ton, Polk
county. Of this only $129.40 was used, leaving $170.60 of the
state allotment to Polk county unused. Would it be lawful to
use $80.60 of this money to assist the town of Lincoln in mak
ing up the deficit already mentioned?"

Sec. 1317m—4, par. 1, of the Stats, as amended by ch. 337
of the Laws of 1911, provides for the raising by tax in any
town, of money for building bridges on prospective state high
ways. Par. 2 provides that such special tax may be expended
to pay the town's share of the cost of constructing bridges on
a prospective state highway. Subsee. 5 provides that:

''Whenever it has been determined in accordance with sub
sections 1, 3 or 4 of this section that funds will be available,
the to%ra board shall, on or before the first day of the following
September, through the county clerk, petition the county board
to allot and appropriate the proper amount to cover the county'a
share of the improvement."

Sec. 1317m—5, pai*. 2, of the Statutes, as amended by ch.
337 of the Laws of 1911, provides that, upon receiving a peti
tion from a town, the county board shall appropriate its share
of the cost of constructing the improvements, providing that
the amount allotted to the county from the state highway
fund is suffieient to pay the State's share of the cost.
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Sec. 1317ni—7, par. 10, of tbe Slats, provides:

"After final payment is made according to sub.section 8
of this section, the county treasurer shall- return to the state
treasurer and to the town treasurer any sums remaining in
his hands belonging to the state highway fund or to the town
and not required to be spent for the payment of the state's
and town's proper share of the cost of construction. Such
amounts shall bo accompanied by a full itemized statement of
all sums expended in the construction of the road or bridge in
question, signed by the county highway commissioner or other
person in charge of such construction."

Apparently, no provision is made for the payment of any
deficit in tiie expense of making these highway improvements.
However, it has been held by this department that, under
sections 1317m—12 and 1317m^—-13, bonds may be issued for
the improvement of highways and that the installments thereof
as they become due and ai-c paid may be used as a basis for
appropriations from the highway fund.

In giving this construction to these sections, the whole pur
pose and spirit of the law was looked to and it was held that
such a construction was carrying out the purpose of the law.
It would appear to me to be equally can*ying out the purpose
of the law, where a town has met with a deficit in the making
of road improvements in one year and is therefore called upon
the next year to appropriate money to make up such deficit,
that the amount so appropriated the second year for such
deficit may be used as a basis for obtaining state and county
aid.

This, I believe, answers your first question.
Sec. 1317m—7, par. 10, already quoted, seems to answer

your second question. The amount allotted to the town of

Claj'ton and not used for highway purposes should be re
turned to the funds from which it was allotted: that is, that
portion thereof that was appropriated by the State to the
state treasurer and that part appropriated by the town to the
town treasurer.

Bndf/es and Highways—County Board—Sec. 1317m—5 (ch.
337 L. 1911) imposes an absolute duty on a county board to
appropriate money and levy a tax to cover the county's share
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of a higliway improvement, which duty may be enforced by
mandamus. The costs in such action would go against the su-
per^dsors personally.

December 3, 1912.
"Wisconsin Highway Commission:

In your favor of November 27th, you state that the county
board of Calumet county has neglected and refused to take
any action under the new state aid highway law, cli. 337, Laws
of 1911; that in the fall of 1911, no town in the county voted
any money for state aid or applied to the county for county
aid under tliis law, but that four towns in the county have
voted appropriations for state aid work in 1913 and have peti
tioned the county 'board for county aid as provided by law;
that the state highway commission has also allotted state aid
in the manner prescribed by the act, but that in spite of all
this the county board has refused absolutely to take- any ac
tion under the law; and you a.sk ray opinion as to what course
should be pursued, and particularly, first, whether the law
is mandatory, second, what form of legal proceedings should
be brought, and third, who would be liable for the costs of
such proceeding in case it is decided that the county board
must comply with'the law.

Subsee. 2 of see. 1317m—5, of eh. 337, Laws of 1911, pro
vides that upon receiving a petition from a town board "the
county board sliall appropriate a sum to cover its share of the
costs of constructing the improvements and cause such sum
to be levied on all the taxable property in the county." That
the word "shall" in this section is mandatory and imposes an
absolute duty on the county board, which may be enforced by
mandamus on the relation of one of the petitioning towns,
seems clear beyond dispute. The supreme court lias so held
as to a law providing.for the building of bridges, the lan
guage of which was substantially similar to that of the law
here in cpiestion, saying:

""While we are not inclined to hold that the county board
will be bound to appropriate the sum asked for upon every peti
tion presented in proper form, whether it be true or false, we
entertain no doubt but tliat as to certain matters of fact the
decision of the town must be held to be final and conclusive.
We think that the town has the power to decide when public
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safety demands that a bridge be repaired or rebuilt, and to
determine the general character of such repairs or rebuilding,
and to fix and determine the amount necessary to be spent for
the purpose; also to determine the location within the limits of
highways where new bridges shall be built and the character
and cost thereof. In these respects we think clearly the action
of the town is final and conclusive and cannot be controverted
or questioned by the county board." Slate, cx rcl. Town of
Star Prairie v. Board of Supervisors of St. Croix County, S'3
•Wis. 340, 346.

The law involved in the above ease has been expressly held
to be valid and constitutional as to the right of the legislature
to compel the levying of a tax by a county upon a town's peti
tioning therefor. State ex rcl. v. Sauk County, 70 -Wis. 485 j
Battles V. Doll, 113 Wis. 357, 360; Bloomer v. Bloomer, 128 Wis.
297, 310.

On the question of costs, the supreme court has also spoken
in a recent ease as follows:

"A mandamus proceeding is regarded as an action respect
ing the right to costs, the relator for that purpose being treated
as the party plaintiff in a ease like this. State ex rcl. Risch
V. Trustees, 121 Wis. 44. That costs, upon the relator's re
covering go against the persons committing the wong, as the
supervisors in this case, is ruled by Slate ex rcl. School District
V. Wulfrom, 25 Wis. 468." State ex ret. WimderUch r. Kal-
kofcn, 134 Wis. 74, 80; State ex rcl. Gordo7i v. McNay, 90
Wis. 104, 6.

I am, therefore, of the opinion that each of the petitioning
towns may commence a proceeding by mandamus to compel
the county board to appropriate and levy its share of the cost
of the improvements, and that if such action be successfully
maintained the cost thereof would be chargeable against the

supervisors personally and not against the county.

Bridges and Highways—A county is liable for the mainte
nance of highways which have been adopted by tbe county
board as state highways together with such as have been per
manently improved pursuant to subsee. 8 of sec. 1317m—7.
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January 8, 1913.

Mr. Alexander Wiley,
District Attorney,

Chippewa Falls, "Wisconsin.
In your favor of December 27th, you call my attention to

the provisions of eh. 337, Laws of 1911, the State Aid Highway
law, and state that:

"The county of Chippewa by proper action of the board came
within the provisions of said chapter and selected a system of
prospective state highways; that a certain portion of said sys
tem of said prospective state highways within Chippewa County
was improved with macadam. This portion was an isolated
hill in one of our towns not over a quarter of a mile in length
on one of the roads comprising part of the prospective system
of state highways. The county board did not adopt this part
of the prospective system as a state highway. The improving
was made pursuant to the statute whereby the town appro
priated its amount and received from tlie county and .state an
additional like amount of money. This fall some officers of
the State Highway Comini.ssion inspected said portion of work
on the prospective state highway and found it satisfactory."

You ask my opinion as to wliose duty it is to maintain this
stretch of road, the county's or the town's.

Subsection 9 of section 1317m—7 provides:

"All state highways shall be maintained at the expense of the
couutv in which they lie and the ctmnty board shall make ade
quate' provision therefor. Other roads constructed with the
as.sistance of the state shall he maintained by the towns in
which they are situated."

Subsection 3 of section 1317iu—3 provides that:

"The county board may adopt any part of the prospective
system * * * as a state highway."

• Subsection 8 of section 1317m—7 provides in part that:

"If the road has been improved with a surface of stone,
gravel or other material approved by the State Highway Com
mission as giving a hard durable surface, upon its final accept
ance, it shall become a .state highway. The term state highway
as used in this act shall be construed to mean only such per
manently improved highways and the bridges and culverts
thereon, and those adopted by the county board according to
subsec. 3 of sec. 1317m—3 of this act.''



62 Opinions of the ATTORNEV-GENER.y:,

Reading these provisions together it seems clear to me that
the state highways which must be maintained at the expense
of the county consist of such parts of the system of prospec
tive state highways as may have been adopted by the county
board as state highways together with such as have been im
proved as provided in subsection 8 as above quoted. The lat
ter automatically become state highways without any action
of the county board. This is the construction that has been

adopted by the Highway Commission and I am convinced that
it is correct.

"While it may seem somewhat incongruous to call a strip of
road only a quarter of a mile in length a highway (see Maine
V. Krusc, 85 Wis. 302; EerricJc v. Geneva, 92 Wis. 114), yet it
is evident that the legislature may include under that name a.
part only of a highway and it seems to ine that that is what
it has done by subdivision 8 of see, 1317in—7. Prior to the
enactment of ch. 337, Laws 1911, it was possible for a county
to be liable for the repair of a part only of a highway (see
1308 Wis. Stats.) so that the construction here adopted does-
not bring into the law any new principle as to the mainte
nance of parts of a highway.

From the facts stated in your letter it would appear that
the portion of highway in question upon its final acceptance
will become a state highway under the provisions of subsec. 8
of sec. 1317m—7 and that, therefore, it is the duty of the
county to maintain the same.

Bridges and Highways—Counties—Where a petition for
county aid in building a bridge under sec. 1319, Stats., was
filed prior to the publication of eh. 435, Laws 1911, amending
said section, the amount of aid to be granted is governed by
the provisions of said section as it stood prior to the passage
of said ch. 435, Laws 1911.

January 9, 1913.
L. Olson Ellis,

District Attorney,
Black River Falls, Wisconsin,

In your letter of the 8th inst., you state that the chairman
of the town of Garfiold, under date of April 6th, 1911, petl-
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tioned the county board of Jackson county for bridge aid, un
der eh. 397 of the Laws of 1909, coming under subsec. 2 of
said chapter, and that the county chairman, under date of-
July 6th, 1911, appointed a committee to act Avitli the said
town according to the provisions of said chapter, and that
said committee reported to the county board at the November,
1912, session, stating the amount paid for said bridge, or the
costs thereof, and recommended to said .board that the county
pay half of the costs, as provided under subsec. 2 of ch. 435,
Laws of 1911; that said cha])ter 435 was not approved until
June 24th, 1911, and was published June 26th, 1911; and you
ask whether the county board is authorized to pay the pro
portion of costs as fixed by chapter 435 of the Laws of 1911,
or whether the proportion to be paid by the county is that
fixed by ch, 397 of the Laws of 1909.

You do not state when this petition was filed, but I am as
suming that it was filed prior to the publication of ch. 435,
Laws of 1911.

Chapter 397 of the Laws of 1909 amends section 1319 of
the statutes, so that subsection 1 of that section reads in part
as follows:

'̂ AYhenever any town board shall file its petition with the
proper county board, setting forth the fact that said tomi has
voted to construct or repair any bridge wholly or partly within
such toum, designating as near as may be the location of such
bridge, and further stating that such town has provided for
the payment of such proportion of the cost of such construc
tion or repairs as is required by this section, the said county
board shall appropriate such sum as is required by this section
to be paid by the county and .shall cause such sum to be levied
upon the taxable property of the county as will, Avith the
amount provided by said town, be sutfieient to defray the ex
pense of erecting or repairing such bridge so petitioned for,"
etc.

This subsection was not amended by chapter 435 of the
Lawsi of 1911. Subsection 2 of section 1319, as amended by
chapter 397, LaAvs of 1909, provides that AAdien such bridge is
located Avithin a tOAvn coming within that subsection the
county shall pay the cost of such bfidge in excess of $600 un
til the cost is $1200, and that, AA'hen the cost exceeds $1200,.
the toAvn and county shall each pay one half the cost.
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This subsection was amended by chapter 435, Laws of 1911,
by providing that the county shall pay the cost in excess of
$200 until the cost is $400 and that, when the cost exceeds
$400, the county and town shall each pay one-half the cost.

You will note that under subsection 1 of section 1319 the
county board is absolutely obligated to appropriate its propor
tion when the petition is filed. This being the case, in my
opinion, if the petition of the town of Garfield was filed prior
to the 26th day of June, 1911, the town is only entitled to re
ceive the aid provided for by ch. 397, Laws of 1909. The mere
fact that the county board did not act until after that date
does not change the respective liabilities of the two munici
palities.

Another reason for reaching this conclusion, too, is that
the town must have provided its share before filing the peti
tion and, in making such provision, of course, acted under
the 1909 law.

Again, in construing statutes of this nature, calling for ap
propriations from the public treasury, all doubts should be re
solved in favor of the treasury.

.''iipplenienled by ojOnion of January 15.

Bridges and HigJnvays—Counties—Towns—^Where the peti
tion for aid under sec. 1319, Wis. Stats., was fully prepared
and ready for filing, prior to the passage of ch. 435, Laws
1911, the failure or neglect of the town clerk to file such peti
tion until after the going into effect of such chapter would
not entitle the town to additional aid provided by that amend
ment.

January 15, 1913.
L. Olson Ellis,

District Attorney,
Black River Falls, Wiseonsin.

In your letter of the 10th, you refer to my opinion dated
January 9th, relating to the amount of aid to be given a town
by a county in building a bridge under section 1319 Stats.

You state that in fact the petition in question was not filed
until after the publication of eh. 435 of tlie Laws of 1911, and
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you ask whetlier that fact would ehango or an'oct iny former
opinion.

The town hoard took action and prepared the petition on
or before April (jtii, 1911, if 1 correctly understand your state
ment of facts. This petition must state, not only that the
town has voted to construct Ihe bridge, but also that the town
has provided for the payment of its share of the cost. It is
evident from this that the towii took its action under the law
as it stood prior to the jiassage of the 1911 law. It voted a
tax upon the basis of the former law. It made its petition at
least two months befoi'e tite passage of the amendment. The
only thing remaining to be done to fix the proportionate lia
bility of the county was the mere clerical act of filing the peti
tion. In my opinion the mere negh^ct of the town clerk to file
the petition promptly, as he should have done, does not change
the proportionate shares to bo paid by the county and town.
In other Avords, for the purpose of fi.xing the proportion of
cost to be- paid by each, a court Avould regard that which
ought to have been done as having been done and would fix
such shares as though the clerk had in fact filed the petition
immediately upon its execution in April.

Siipplomoiitiiijr opinion of .Tiinnary f)lli.

Taxation

Hritlf/rs and Jfif/lncuys—Towns—Coaniics—Tax levy of town
of Kescrvt! ior 1912 may be valid. If illegal a compromise may
be cnVclcd under sec. 1210g.

All nioiiey for liighway construction must be paid out of
coiinty treasury. No money is disbursed by town treasurer.

February 10, 1913.

8a.m J. Williams,

District Attorney,
Ha.vAvard, Wisconsin.

In your letter of January 29th, you state that the town of
Reserve, in Sawyer county, had an assessed valuation for the
year J911 of $160,813, that in the year 1912 the levy in said
toAvii for town purposes Avas over $6,000 and for school pur
poses, exclusive of county school tax, the sum of $3,000. You

5—A. G.
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inquire whether this tax is legal and, if the same is illegal,
whether it can be settled under section 1210g of the statutes.

You also state that the county hoard of Sawyer county, at
its annual meeting in November, 1012, granted aid to the town
of Reserve in the sum of $1,500, to assist said town in building
roads, which sum, by resolution of the county board, is to
be turned over to the town of Reserve March 15th, 1913. You
inquire whether the county treasurer is obliged to turn over
the $1,500 before the state and county tax levied upon the
town of Reserve for the year 1912 has been settled for.

In answer to your first question I will call your attention to
section 776, which provides as follows:

"The qualified electors of each town shall have power at any
annual town meeting:

"(1) To vote to raise money for the repair and building of
roads or bridges, or either; for the support of the poor and de
fraying of all other charges and expenses of the town; pro
vided, however, that tlie total taxes levied in any town for any
one* year for all town purposes, exclusive of school taxes and
liabilities heretofore lawfully incun'ed. shall not exceed in the
whole, one and one-half per centum of the total assessed valu
ation of such town for the i)recedijig year, as eiiualized by the
town board of e([ualization, unless a larger sum is needed for
the building or repairing of highways or bridges, in which ease
the electors may vote and the proper authorities may levy, not
to exceed one-half of one per centum in addition to the afore
said one and one-half per centum; provided, further, that not
excei'ding two per centum additional may be levied for school
purposes when under the township system of sciiool govern
ment."

You do not state sufficient facts to enable me to give you a
definite answer to j'our first question. The $6,000 is more
tliaii two per centum of the valuation as given in your letter;
but you will notice that under the section quoted, in making
the limitation, the law expressly excludes "liabilities hereto
fore lawfully incurred." The town of Reserve may have in
curred liabilities by way of bond issue or other liabilities that
would raise the tax considerably above two per centum, and
would be legal.

"Without more facts it is impossible for me to say whether
such tax is illegal or not. $3,000 is less than 1wo per centum
for school purposes and I see no reason why they should be
illegal.
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Under section 1210g any illegal tax may be compromised by
the officers therein mentioned and, if this tax should be illegal,
I see no reason why a compromise could not be effected, if it
be thought best for the interest of the county by the officers
designated.

In answer to your second question I will say that under ch.
337 of the Laws of 1911, and especially sec. 1317m—7, the
money raised for the construction of highways for which state
aid is received must be paid into the county treasury and must
be disbursed by the county treasurer to the contractors. No
money is disbursed by the town treasurer for such highways.
In subsec. 2 of sec. 1317m—15 of ch. 337, all sections of the
law that had formerly forced and allowed counties to con
struct or assist towns in the building of roads are expressly re
pealed and, if any county at the present time should de^e to
construct or assist in constructing any road in any town, it
must be done in conformity to said chapter 337, known as the
State Aid Highway Law.

You have not sent me a copy of the resolution passed by the
county board, but I find no authority in the law for the pay
ment by the county treasurer of any money to the town treas
urer for the construction and improvement of highways.

liridfjcs and Uighways—Li(iiiorlicense money may not be used
as a basis for state aid.

February 19, 1913.
IMr. D. S. Law,

Dhtnct Attorney,
La Crosse, "Wisconsin,

In your letter of February 15th, you state:

"The town of Campbell in this county received license money
from several saloons, and it was proposed by this town to use
this license money as part payment for its share of the high
ways constructed pursuant to sec. 1317m."

You request my opinion as to whether license money may
be used by a town as ^ basis for state and county aid in build
ing highways,



(38 Opinions of thl: Attornfy'-Oknekal

Subsec. 2 of sec. 1317m^5 provides in part:

"Upon receiving a petition in accordance Yvitb subsec. ij of
section 131Tm—4 of this act, the county board shall appro
priate a sum to cover its share of the cost of constructing the
iinproveinents and cause sucli sum to be levied on all the tax
able property in the county."

Subsec. 5 of sec. ]317m—4 provides in part:

"Whenever it has been determined in accordance with sub-
sectioiifi 1 3 or 4 of this section that funds will be available, the
town board shall • • * petition the county board to allot
and appropriat(j the proper amount to cover the county s share
of the improvement. Such petition shall state * « • the
subsections of this section under which the funds will be avail
able, and the total sum which the town will have available for
the work."

Subsecs. 1, 3 and 4 of the same section provide (1) for the
voting of a special tax by the town which "shall be collected
in money and paid into the county treasury after the petition
of the town for the improvement of the i-oad or bridge speci
fied has been granted by the county board", etc. Subsec. 1
of sec. 1317m—4. (2) For a donation of freeholders of a
town whereupon "the town board shall then levy a tax suffi
cient to cover the remainder of the cost to the town of the
improvement." Subsec. 3 of see. 1317m—4. (3) Any sum
of money bequeathed to a town, or collected and donated to
a town, for the pui-pose of securing the improvement * • •
of any portion of the' system of prospective state highways
lying in the town, may be accepted by the town board, and the
subsequent procedure shall be the same as if a tax of like
amount had been voted," etc. Subsec. 4 of sec. 1317m—4.

It is obvious that the license moneys are not special taxes
or donations within (1) or (2) above. Neither are they sums
of money bequeathed or "collected and donated to a town".
The county board is required to appropriate money from the
county treasury only in case a petition is receiYed sho'Nving
that the town has obtained available funds in one of the three
wavs mentioned. While it may seem to be nuimportaiit as to
how the town obtained the money, still the county board is not
compelled to act except on a petition in compliance with the
statute. The whole proceeding is statutory—out of the course
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of the common law—and the rule is, therefore, applicable that
"exact compliance with the course of proceedings prescribed
by law, at least in all substantial matters, is essential to
* * * jurisdiction." Frascr v. Mulany, 129 "Wis, 377, 381.
In specifying tiie three ways tliat money may be obtained as
a basis for state aid, the legislature has iuipliedly excluded
other ways.

I am, therefore, of the opinion that the statute does not per
mit the use of license moneys by a town as a basis of a claim
for state aid.

Bridges and Highways—Duty of town board "under sec.
1317m—4 to levy tax may be enforced by mandamus.

February 25th, 1913.
Mr. Francis J. Rooney,

District Attorney,
Appleton, "Wis.

In your letter of February 20th you state,

"The residents along the public highway in the town of
Grand Chute, known as the Asylum Road, in 1911 contributed
$825 for the purpose of improving the road in compliance witli
the above cited section, and filed a petition with the town clerk
and paid the money and got a receipt for tlic same, as the stat
ute provides; but it was after the annual town meeting in 1911,
the town board not having had an opportunity to vote upon
appropriation, the town board refused to take any action not-
witlistanding the fact the county and slate liad appropriated the
money as the law provides.

In 1912 the receipt for the $825 cont.i-ibuted l)y the inhabitants
along the highway was refiled with the town clerk, and on said
i-eceipt a minute was made saying the same was liied in coiii-
]>liance witii the petition that was filed the year before and whieli
remained on tile. No petititin was made asking for tiie appro-
j)riation of 1912. In the si>ring of 19J2 the ]>eople voted down
the resolution to appropriate the money as provided by law, and
the town board of said town has refused and neglected and still
refuses to make the levy for the money as provided by said
section.

The question that I am in doubt about is whether or not the law
would re(iuire a new'petition to he filed in 1912 at the time the
receipt was refiled, for the money contributed by the settlers
along the road. The question is: What can i)e done, if anything,
to compel the town board to make the levy, under the circuin-
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stances? It appears to me that the law is defective, as there
appears to be no remedy or way to eoni])el the town hoard to
make the levy."

ftiibsee. 8 of see. 1317m—1 Wis. Stats, provides that on the
filing of a petition for tin! improvement of a highway showing
a certain state of facts "tlu? town board shall liien levy a tux

suiflcient to cover the remainder of the cost to the town of the

improvement."
This language is obvioftsly mandatory and the duty thus im

posed may therefore bo enforced by mandamus.
SUiic cx rcl. V. Bcloit, 20 Wis. 79, 83; Joint Free High School

District v. Green Grove, 77 Wis. 532, 7.
It may be a question whether the town board can now be

compelled to act on the petition bled in 1911, but siuce no
money can now be raised by taxation to be available for nse

this coming summer, in that a levy, made now would not be
collected until next January, it seems to me that this question

is unimportant. If the town fails to appropriate at its an
nual meeting this coming April ''a sum requiring a tax of
three mills on the dollar of its assessed valuation" etc., the fil
ing of a new petition showing the facts required by the statute
and the failure of the board to levy a tax in compliance there
with, would avoid the question suggested and quite plainly
make a case whei-e mandamus Avould lie.

Bridges and Highways—Towns—The vote to rai.se money for
tlie imi)rovement of tlie prospective system of state highways
need not be by ballot.

March 28th, 1913.
Mb. James Kiravan,

District Atlorncy,

Chilton, Wis.
In your letter of the 26th you state that at the last spring

election, four toAvns in your county, by an oral vote of a few
voters present at the noon hour, voted under ch. 337 of the
Laws of 1911, taxes for the county system of public liighAvays;
that the petition and notice therefor was by each toAvn duly
filed with the county clerk and that the county board levied
an equal amount of money under the provisions of the chapter
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referred to, and you in your capacity as district attorney of
the county, ask several questions as to such action.

First you ask "Is such oral vote by a few voters at the noon
houi' to l(;vy such special liighway taxc.s legal and in compli
ance witli the laws of Wisconsin, or should such question have
been sribinitted at such election and the vote taken by ballot?"

Sec. 776 Wis. Stats. 1911 relates to the powers of town meet
ings. It expressly provides that as to some matters no vote
shall be taken unless notice of the intention to submit such

question has been previously given (authorizing the issue of
bonds to build bridges or authorizing the issue of bonds to
build highways, paragraph 7; paying highway taxes in money,
paragraph 9; raising money to build a town hall or other
building for use of the town, paragraph 10). As to other
matters, it provides that the vote must bo by ballot (establish
ing a town library, paragrapii 4; erecting land marks, para
graph 8; raising money to build a town hall or other build
ing for the use of the town, paragraph 10).

Paragraph 1 of that section, states as one of the powers of
the mooting "to vote to raise money for the repair and build
ing of roads or bridges or either."

Paragraph 1 of sec. 1317m—4 also gives power to town
meetings to raise money for improving a portion of the sys
tem of prospective state highways, with no requirement that
the vote be by ballot.

The course of procedure to be pursued in town meetings,
when not specified in the statute, is that applicable to .delib
erative bodies in general under the rules of parliamentary
law.

Where the statute does not require a vote by ballot it need
not be taken in that manner. State ex rcl. Bruce v. Davidson,
32 Wis. 113; State ex rcl Bochester v. Bacine County, 70 Wis.
543.

In my opinion, the levying of taxes for the improvement of
a portion of the prospective system of state highways may be
taken by viva voce vote.

Your next question is "Must not all said highway taxes so
levied and collected by each town be paid into the county
treasury?"

If you will read paragraph 1 of sec. 1317m—4 Wis. Stats.
1911, you will find your question answered in the affirmative.
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Your next question is "How is tlie portion of such money
furnished by the state paid out,—is it sent to the county treas
urer and if so, liow and when?"

Sec. 1817m—7, paragraph 6, answers this question. Tliat
j)aragrai)h reads as follows:

"On the written statement of the state highway commission to
tlie state treasurer that any improvement of a highway or briilge
for which state aid lias been granted has been started in a proper
and energetic manner, and at least iialf completed, the state treas
urer shall pay o\'er to the treasurer of the county in which the
improvement is being made the proper sum to cover the state's
share of the "estimated cost of the improvement as stated to him
by the state highway coinmission."

Your next niicslion is "I'pon wliose order and in what way

and manner is all of said moiioj' spent?"
Paragraph 7 of sec. 1317ni—7 provides:

'AVhen conslruelion or improvemeni of any iiighway ( r bridge
for whieii stale aid lias been granted is begun under contract, the
county treasurer shall make payments to the contractor in liie
manner provided in the eontraet and specilications approved
by the state highwa.y commission. If such highway or bridge
is improved without letting a contract, the money shall he
paid to the county Iiighway coimuissinnei' or other person in
ehargo in the manner provided in suhsection 4 of this section."

Paragraph -J- of the section provides that where the "work

is not done under contract, the county Iiighway commissioner
or other person in charge may use such methods of paying out
the funds in the county treasury available for the "work, as
may be authoi-ized by the county board and apjiroved by the
state highway commission. 1 believe tiiis is a eomplelc answer

to this question.
Your next question is "What, if anytliing, have the different

town boards to say or do in the paying out of said money?"

They have nothing whatever to say.
Your next question is "Tf the county furnishes one set of

machinery under sai<l law, to do said county highway work
and su h set of machinci-y is only sufncient to do the work in

one town this year, must the other towns wait until next year
or the year thereafter, or must the county under said law,
furnish a suflicient number of outfits so that each town apply-
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iiig for aid may have its work perrormcd in llxe year for which
such aid is asked?"

Sec. lol7m—5, paragraph 5, provides:

"The county shall pi-ovide the necessary machinery for the
construction and nuiintenance of state highways and the county
hoard shall levy the necessary taxes for the purchase or rental
of such machinery."

Under this it is the duty of the county to provide such ma
chinery as may' be necessary for i>erforming the work. "What
amount of rnachimn-y is necessary is probably to be determined
by the county Ixoard in the reasonable exercise of its judgment
and discretion. "Whether or not the county board could be
compelled to furnish a greater amount of maelihiery than it
had provided for if it had not provided a sufficient amount to
do the work within a reasonable length of time, is a question
I do not care to pass upon until it actually ai'ises.

You also ask "Do not such county highway taxes, being
$390,000 a year, exceed the copstitulional limitation as to the
percentage of taxes Avhich can he levied each year for any one
purpose?"

Kindly give me a reference to the particular constitutional
provision you have in xniiul and possibly I may be able to
answer this questicii. It apjxoars to me that as you state- it,
it would be impossible to answer, as you do not state the as
sessed valuation of the county". I do not have in Jiiind any
provision of the eonstilntion, containing such a limitation as
you refer to.

Bridges and HigJnvags—Ta.ralwn—Whcn-c a town has voted
money for a highway iinprovcnient in a part of the town which
heconu'S jiart of a city before the improvement work is begun,
the Avork should l)c carried on just as though no change had
taken ])laeo in the boniularies of the loAvn.

.March 31st, 1013.

"WlSCDNSIN IIlGllWAY ('(lAI MISSlON :

111 your fa\'OT of llarcli 27lh you submit, three questions for
a\y onicial ojiinion, Aviiieh (piestions you state as follows:

"The town of Blooming Grove, Dane county, in the year
1011 legally voted a sum of money under the state aid law to
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iniprove the south side of Atwood Avenue, wliieli li(?s within
the town. This construction was supposed to have been done
in 1912, but for various reasons, the County Highway Conmiis-
siouer did not construct, or cause the road to be constructed in
that year.

"The part of the town of Blooming Grove in which this
particular section of the county liigiiway lies has voted to
make itself a part of the city of Madison, which union will be
effective IMay 1, 1913. Tlie questions which present them
selves are these:

"(1) If the County Highway Coinniis.sioiier entered into
a contract approved by this Commission previous to May 1st
for the construction of this road and construction was not com
pleted, (as it probably would not bo) until after May 1st,
could the county treasurer make tiie paAnuents to the contractor
out of the joint funds in accordance with subsection 7 of sec
tion 1317m—7 of the statutes?

"(2) Would it be possible to make a contract for the im
provement of this road after the street had become a part of
Bie city of Madison, and to make payments as above?

"(3) In the financial settlement between the withdrawn
part of the town of Blooming Qrove and that remaining after
May 1st, would the former's portion voted in 1911 and 1012 be
payable to it and thus deducted from the amount raised for
state aid purposes by the town in those two years?"

I assume that the town of Blooming Grove duly petitioned
"the county board to allot and appropriate the proper amount
to cover the county's share of the improvement," pursuant
to subsec. 5 of sec. 1317ra—that the county board did ap
propriate such sum and cause a county tax to be levied there
for, pursuant to subsec. 2 of sec. 1317m—5; and that both the
county's share and the town's share were raised and paid into
the county treasury. (Subsec; .1 of sec. 1317m—4).

It seems clear that the electors of the town (or the town
board in certain cases) determine the portion of prospective
state highway on which the tax voted is to be expended. Sub
sec. 1 of sec. 1317m—4. The petition to the county board must
state "the location of the bridge or i-oad to be improved, the
character of the improvement desired," etc. Subsec. 5 of sec.
1317m—4. Upon receiving such petition, the "county board
shall appropriate a sum to cover its share of the coat of con
structing the improvements." Subsec. 2 of see. 1317ni—5.
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The liiffliway commission has in its bulletin appended a note
to this section as follows:

"This subsection is mandatory and when a town applies
for county aid the county board has no option but must grant
it if the state's share of the cost of Uie improvement petitioned
for is available."

From all this it appears that the town and county taxes are
raised to make a particular improvement and when such taxes
have been so raised, I think they must be held to be pledged
for that particular purpose and may not be used for any other
purpose. It follows that it can make no difference that the
territory where the improvement was to be made subsequently
becomes a part of an incorporated city. If this were not so,
much confusion would result in that it would be very. dilTlcult,
if not impossible, to reapporlion the money allotcd from the
state liighway fund, the county tax and the town tax.

In view of these consideratio?is, the answer to your first and
second questions is plain, i. o., that the county highway com
missioner may proceed to contract for the construction of the
particular improvement in question and the county treasurer
may make payments therefor, just as tliough no change had
been made in the boundai-ies of the town and city.

As to your third question, I find on talking the matter over
with the State Highway Engineer that you are only interested
in the question in so far as it may affect proceedings under the
State Aid Highway Law. As to this, it seems clear that, wliat-
ever may he the rights of the two parts of the town as to be
ing credited with or charged with some part or all of the
taxes so raised, it can have no effect on the doing of the work.
As previously stated, the money has been raised to construct
a particular improvement and may be used for nothing else.
Consequently, the division of the town does not affect the pro
ceedings under the highway law but has a bearing only on
the adjustment of the rights of the two parts of the town to
the joint property and credits.
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OPINIONS RELATING TO BUILDING AND

LOAN ASSOCIATIONS.

Building and Loan Associaiions—-Providing in
the by-laws of a loan and building association that the rate of
interest to be paid on paid-np stock shall not exceed a certain
per cent is not a compliance with sec. 2014—11, requiring the
by-laws to specify tiie rate of interest.

Under sec. 2012 of the Stats., there is no au|:horiiy to pro
vide by Ihe by-laws that paid-up stock shall be retired "when
ever the board of directors deem it expedient."

July 10,1912.
Hon. W. II. Ricji.vuds,

Deputy Commissioner of Banlcing.
I have examined and return herewith the amendments to

the by-laws of the Northwestern JIutual Building and Loan
Association of Milwaukee, submitted to nie in your communi
cation of this date.

Article III," section 2, as proposed to be amended, provides
in part as follows:

"The rate of interest to be paid on '0' (paid-up) stock shall
not exceed five per cent pei* annum payable semi-annually at
the office, of the association."

As I wrote yon under date of June 27th, the law requires
that the by-laws .specify

"the time and manner of paying and the amount of * * *
interest * • *; what, if any, interest shall be allowed on
dues paid in advance."

It has boon held in a number of cases rcdating to the issu
ance of bonds, whei-e the statute requires the notice of special
election to stale either the amount of bonds [u-oposed to be
voted or tlie rate of interest to be paid oti said bonds, that a
notice stating tiiat the question of issuijig bonds to an amount
npt exceeding a certain definite amount or drawing interest
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at a rate not to exceed a certain rate, is not a compliance with,
such a requirement. State cx rcl. Lexington etc. K. R. Co. v.
Saline County Ct., 45 Mo. 242; Sillshoro Co. v. Henderson, 33
Sou. 997; 45 Fla. 356; Stern v. Fargo (N. D.), 122 N. W.
403; Mcrccr Co. v. PUtshurg tO E. R. R. Co., 27 Pa. St. 389;
Cincinnati W. t& M. R. R. Go. v. Wells, 39 Ind. 539; Detroit
E. R. t& T. R. R. Co. 1'. Rcarss, 39 Ind. 598; Schulize v. Maiu-
Chester Txvp., 40 Atl. 589; 61 N. J. L. 515,

It appears to me tiiat this amendment is not a compliance
with the statute—tliat the by-laws ought to fix definitely the
amount of interest that will be paid.

The amendment also provides r
'•Such stock to be retired whenever the board of directors

deem it expedient."
See. 2012 of the Stats, provides as to the payment of paid-

up stock:

"When such as.sociation .sliall accumulate funds in excess of
its requirements for loans, then such paid-up stock shall be
retired in such inanner as the by-laws pro\idc or as the board
of directors may detennine."

In other words, such stock should be retired whenever the
funds on hand are in excess of the amount required for loans,
and the only thing that should be left for the board of direc
tors to determine is the manner of retirement of the stock.

It appears that these amendments wore adopted at a special
meeting. It seems to me that they should be accompanied by
an affidavit showing how the meeting was called, so that your
department may have something before it from which it can
be determined that the special meeting was a legal one.

Building and Loan Associations—A provision that no share
holder in arrears to the association shall be allowed to vote

is in conflict with sec. 2014—8 Stats., and void.

November 21st, 1912.
Hon. a. E. Ktjolt,

Commissioner of Banking.
I have examined and return herewith the articles,of organi

zation and by-laws of the Integrity Savings, Building and Loan
Association of Milwaukee, "Wisconsin.
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Ai'ticle V of the articles of organization contains a provision
that:

"No shareholder shall be allowed to vote who is in arrears
to the association, until such arrears are paid up."

Article IV, section 4, of the by-laws contains a provision sub
stantially to the same effect.

Section 2014—8 Stats, provides in part:
"Each member shall have one vote for each share held."

Under somewhat similar statutes it has been held that a

clause in the articles of incorporation limiting or curtailing the
right to vote is not prohibited, it being argued that the ar
ticles constitute an agreement among all subscribers to the
stock and that they may, by such an agreement, waive the
statutory provision made for their benefit. State ex rel. v.
Swanger, 190 Mo, 561; 89 S. W. 872; People v. Koenig, 118 N.
y. Supp. 136; Miller V. Rattcnnan, 4:1 Ohio St. 14tl; State ex
rel. V. Brooks (Del.), 74 Atl. 37.

A provision in the by-laws that only certain stock carries
with it the voting privilege, or otherwise limiting such privi
lege, in the absence of either statutory or charter authority
therefor, is quite generally held invalid. Kinman v. Sullivan
Co. Chiib, 26 N. Y. Appellate Div. 213; 50 N. Y. Supp. 95; In re
Lighthall Mfg. Co., 47 Hun 258; While v. N. Y. State Agrl.
Society, 45 Hun 580; 10 N. Y. St. 594; Price v. PLolcomh, 89
Iowa 123; 56 N. W. 407; Jla^skell t-. Bead (Nebr.), 93 N. W.
997; 10 Cyc. 336, 340; Endlich on Building Associations (2nd
ed.) sec. 266.

Our own court has held that a provision in the articles of
organization and printed on each certificate of stock that
shares were not transferable except in pursuance of a vote of
two-thirds of all outstanding shares, and that this majority of
shareholders might either consent to the transfer or themselves

take up the shares by paying their par value, and that, if they
did neither, the holder was at liberty to transfer, does not con
flict with sec. 1751 Stats., providing that shares are personal
property and "may" be transferred by the method therein
prescribed. The court refer to such provision as an agreement
between the shareholders.

Farmers M. & S. Co. v. Laun, 146 Wis. 252.
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See. 1760 Stats, formerly contained a provision as to corpo
rations in general that

"Every .stockliokler of any corporation shall be entitled to
one vote for each share of stock held and owmed by him at
eveiy meeting of the stockholders and every election of the offi-
cors thereof."

Regarding a resolution passed at the first meeting of stock
holders that only those who had paid 25 per cent of their sub
scriptions should have a vote at the meeting, our court say:

"But a meeting of the accepted stockholders of a corporation
lias no right to place any sucii restriction upon the franchise.
A snbsci'iher for stock who has lieen so accepted is completely a
stockholder, wlietiier he has paid his subscription or not.
* * And our statutes preserihe that in the meeting of
stO(;kholders each shall he entitled to vote according to the stock
held by him." Smilh v. Jhinis Boiler cC Mfg. Co. 132 "Wis. 177.

This department has held that, under sec. 1760 Stats., the
right of stockholders to vote may not be abridged by an
amendment to its articles and that it is very doubtful whether
it may be done by a provision in the original articles.

Report and Opinions of Attorney-General for 1910, p. 201.
As an amendment may "provide anything which might have

been originally provided," in the articles, except that "no cor
poration without stock shall change substantially the original
purposes of its organization" (sec. 1774 Stats.), it is not easy
to see how such a provision would be valid in the original ar
ticles, in view of the opinion referred to. That such has been
the vicAV of the Fjegislalure is very evident. By ch. .576, Laws
of 1907, they authorized provi.slons in either the original arti
cles or an amendment denying or restricting the voting power
of preferi-ed stock. By cb. .532, Laws of 1011, they amended
sec. 1760 Stats, so that the i)art heretofore referred to now
reads:

"Unless a provision to the contrary is inserted in the articles
of incori)oration and recited in each certificate for any share
of stock issued by the corporation, every stockholder of any
corporation shall be entitled to one vote for each share of stock
held and owned by him," etc.

If, under see. 1760 as originally enacted the voting power
could be in any way abrogated by a provision in the articles
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of incorporation, then both of Ihcse latter laws would be ut
terly without meaning. In view of this practical construction
by the Legislature given to a similar statute, in jny opinion
the provisions referred to in the articles and by-laws are in
coi]fiict with sec. 2014—8 Stats. Even if this were not true,
the language used is broad enough to forbid voting by a mem
ber in arrears as to some shares, even though he might own
other shares as to which he was not in arrears and as to which

he should, in all ('(pjity and good conscience, be allowed to
east the corresponding number of votes, regardless of the right
of the coi'poration to forbid his casting votes based upon
shares as to whi(di he was in ai-rears.

In article IV, section Id, of the by-laws, occurs this phrase:
"his shares, at the option of the diicetors, shall be declared
forfeited." Tiiis i-elates to Forfeiture for nonpayment of dues,
fines, etc. Manifestly, llic language used should be "such
shares," instead of "iiis sliares."' Only t!u> shares as to which
tJiere are arreai-agos should he subject to forfeiture, and not
all shares owned by the member.

In this connection it might not be out of place to -suggest
that the Legislature may well have deemed the statutory pro
visions as to forfeilui'e of stock a sufficient penalty for non
payment of dues, without authorizing the forfeiture of the vot
ing privilege for that reason before the forfeiture of the stock
itself.

Article VIII, section 8, of the by-laws still appears to be in
conflict with sec. 2014—11. Stats., in that it attempts to leave
to the discretion of the directoi's, matters that the statute says
must be specified in the by-laws.' If the directors, by the ar
ticles, are given power to amend the by-laws at any time, it
would seem that no barm could be done by the omission of
this section.'

Article X, section 4, of the by-laws, provides that "Each
share of stock shall be charged with all amounts owing from
the member to the association," etc. It would seem to me
that this should read substantially: "Each share of stock
shall be charged with all amounts owing from the member
to the association for or on account of such share." In other

words, the member might be owing the association amounts
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not properly chargeable to the particular share, but for which
other shares owned by him would be liable.

For the reasons indicated I cannot approve said articles and
by-laws.

Building tD Loan Associations—An amendment to the by
laws should be accompanied by an affidavit of the proper offi
cers showing tliat it has been adopted in the manner pre
scribed by law and the by-laws.

February 14, 1912.
Hon. a. K. Kuoi.t,

C'onnnissioncr of Banhing.
In your letter of February 12th, you enclose verified copy

of amendment to by-laws of the South Side Mutual Loan &
Building Association, of Milwaukee, for my approval pursu
ant to section 2010 of the statutes. You also enclose the

original by-laws of the association.
Section 159 of the original by-laws provides that "one-third

of the stoekiiolders shall constitute a quorum." Section 155
of the by-laws j)rovides that the by-laAvs may be amended by
a resolution in writing accepted "by a majority vote of all
the shares of stock."

The paper submilte<l purports to be a statement that "the
following resolution has been unanimously adopted at the
annual meeting of the share-holders of the South Side Mutual
Loan and Building Association," etc., and is signed and ac
knowledged by the president and secretary of the association.
Tliere is no statement that notice of the meeting Avas given
as re(piired by section 90 of the by-laws; that the quorum was
present as provided for by section 153 of the by-laws; or
that the resolution Avas adopted by a majority of all the
shares of stock outstanding as required by section 155 of the
by-laAvs. All these facts should be made to appear before it
can be determined Avhether the amendments to the by-laws

have been validly adopted. And .such facts should preferably
appear by affidavit of the proper offiecrs rather than in the
form of a mere statement even though signed and acknowl

edged by them.

6—A. G.
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Building and Loan Associations—Amendments to articles
that conflict with the statutes will not he approved.

February 1!), 1913.
Hon. a. E. Kuolt,

(lomniissioner of Banking,
In your favor of February 15th, you submit draft of pro

posed amendments to tlie Articles of Incorporation of the Mu
tual Loan & Building Association of Appletou, with the re
quest that I examine the same and state whether there is any
objection to their being adopted.

While I doubt whctlier it is any part of my duty to advise
you on moot questions—such as may possibly arise but have
not as yet come before you for official action—and will thus
not consider myself bound by anything said herein, I have
examined the proposed amendments and make the following
suggestions:

The amendments would be in better form if after providing
for the change in a particular article, the article as amended
was quoted in full. Amenduients by reference to lines of the
original articles are unsatisfactoriy, as the numbering of the
lines in the original articles that you submitted seem not to
correspond with those of the copy which the person drafting
the amendments used. Thus amendment No. 3 which strikes

out lines 37, 38, 3D, 40, 41, 42, 43 and 45 of sec. 7 of the
original articles, is ambiguous in that such lines contain parts
of sentences. The part intended to be stricken out should be
quoted. Similarly amendment No. 7 strikes out the word

"may" in the fourth line of sec. 14 in the articles. In the
original articles there is no word "may" in the fourth line of
Article 14.

Several of the proposed amendments are evidently intended
to quote the statute, but do so inaccurately. See Amendment

No. 4 evidently intended to quote sec. 2014—8. Other pro
visions such as those contained in Amendments No. 6 and 9

might well be contained in the by-laws instead of in the arti
cles, as they will have to be contained in the by-laws anyway,
pursuant to the provisions of sec. 2014—11.

It seems to me that the provision in Amendment No. 5 that

"any member in good standing present at any annual or spe-
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cial meeting in person or by proxy shall be entitled to one
vote" etc., is in conflict with the final sentence of see. 2014—8
of the Stats., which provides that

"Each member shall have one vote for each share held" etc.

It seems to me doubtful whether the statutory right to vote
can be limited to members "in good standing."

The attempt of Amendment No. 8 to limit the amount to be
loaned to a member to eighty per cent of the amount paid in
on his stock seems in conflict with that part of sec. 2015—5
which provides that the directors may loan on a member's
stock "when the withdrawal value of the shares borrowed

upon shall exceed the amount borrowed and interest thereon
for six months."

In general, I suggest a careful examination of the statutes
pertaining to building and loan associations (sees. 2009 to
2014—16), with special reference to see. 2010 making applica
ble see. 1772 which provides what should be contained in the
articles of incorporation and also see. 2014—11, which pro
vides what the by-laws must specify.

Building and Loan Associaiions—Corporations—X by-law in
conflict with Articles of Incorporation not approved.

February 24, 1913.

Hon. a. E. Kuolt,
Commissioner of Banking.

You have submitted for my approval pursuant to sec. 2010
of the statutes, an amendment to the by-laws of the South Side
iVIiitiial Ijoan & Building Association, of Milwaukee.

Assuming that mailing notices of the annual meeting is a
sufficient compliance with sec. 39 of the by-laws, I note that
the last amendment purports to amend sec. 92 of the by-laws
to change the date of the annual meeting from the first Sat
urday of February in each year to the fourth Monday of Jan
uary in each year. Article 8 of the Articles of Incorporation
fixes the date of the annual meeting "on the first Saturday of
February in each and every year." The by-laws as amended
will thus be inconsistent with the articles and is for that rea
son improper.
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Building and Loan Associations—Copy of amendment to by
laws sent to Commissioner of Banking should be verified.

March 1, 1913.
Hon. a. E. Kuolt,

Cmnmissioncr of Banking.
You have submitted for my approval pursuant to see. 2010

of the statutes, an amendment to the by-laws of the South
Milwaukee Mutual Loan & Building Association.

Sec. 2010 provides in part that the certifieate of incorpora
tion of a building and loan association "shall not issue until a
verified copy of the by-laws adopted by the association shall
be filed" with liie ("omiiiissionor of Banking; and further that
"only such by-laws, alterations and amendments thereof as
shall have been so filed * « « shall be deemed operative."

Under this language I am of the opinion that an amend-
-ment to the by-laws should bo verified, i. c. there should be an
affidavit showing that the copy filed is a true copy of the origi
nal amendment. The copy of the amendment offered for fil
ing is accompanied by a certificate merely of the president
and secretary of the association. This is clearly not a verifica
tion.

In addition, I think that tlie affidavit should state the facts
from which it can be determined that the meeting of the asso
ciation at whicTi the amendment was adoi)tcd was legally held
and the amendment legally adopted. The certifieate attached
to the proposed amendment merely shows that the meeting
was "duly" held and the amendment "duly" adopted. Facts
should be set forth showing that sec. 5 of art. 4 of the by-laws
and sec. 1 of art. 10 have been complied with.

Building and Loan Associations—Amendment to by-laws of
association organized prior to enactment of ch. 368, Laws of
1897, innst be made in manner prescribed by see. 2010, pursu
ant to sec. 21 of ch. 368, Laws of 1897.

March 14, 1913.
Hon. AiiBERT E. Kuolt,

Commissioner of Banking.
You have submitted for my approval under sec. 2010 of the

statutes, an amendment to the by-laws of the Twin City Build-
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iiig, Loan & Savings Association, of Neenah, "Wisconsin, tlie
same constituting a revision of tlie bj'-laws of such associa
tion.

It appears that the association was incorporated iii 1893
under the revised statutes of 1878. The present building and
loan association law was enacted by ch. 368, Laws 1897, sec.
21 of which provides;

"On or before June 1, 1897, every mutual Iniilding and ham
corporation, now existing and heretofore incor])orated under
the laws of this stat<! relating liierelo. .shall iiie in tlie office of
the bank examiner a copy of its articles ()f incorporation and
of its by-law.s, in f(jree at the time of the jiassage and publica
tion of this act, the force and effect of wliicli said article.s and
by-laws shall not be affected nor invalidated hy this aet; hut
after said last mentioned date no amendment to said artieies,
nor to said l>y-laws. shall be valid, nnless the same be filed and
approved as in section 2, of tliis aet provided."

Altliougli this section is not jirhited in tbe Wisconsin Stat
utes of 1911 nor in the Kcvised Statutes of 1898, it was ex
pressly left nnrejiealed by the revision of 1898 (sec. 4978 Wis.
Stats. 1898). It has not been since repealed and is therefore
stilL in force.

Sec. 2 of eh. 368 Laws 1897 referred to in sec. 21 thereof

provided that the certificate of incorporation

"shall not issue until a verified copy of the l)y-]aws adopted
by the a.ssociation, shall be filed with said bank examinei*,
and not until tiie article.s and by-laws shall have been ex
amined by tbe attorney-general, and approved by him as con
forming lo the miuinmonlx of fhis <icl. And « * « only
such by-laws and attei-ations. ami amendments thei-eof, as shall
have been filed and approved as lier<'in jirovided, shall be deemed
operative."

This section was carried into the revision of 1898 as sec.

2010 thereof, but with changes so that it now reads that the
certificate of incoi'i)oration

"shall not issue until a verified copy of the by-laws adopted
by the a.ssociation siiall he filed witli him (the hank examiner)
nor until the arlicii-s and liy-laws sliail have heen anprovetl l)v
the attorney-general; and # * only such by-laws, alter
ations and amendments thereof as shall have heen so filed and
approved .shall be deemed operative,"
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yiiiec the revision of 1898, the right of the attoruey-geueral
to approve the by-laws and amendments thereof is no longer
expressly conditioned upon their "conforming to the require-
jiicnts of this act" (ch. 368 Laws 1897), but I think that the
provisions of law as to wliat the by-laws of a newly organized
association must contain is the best guide for this department
in approving or disapproving of a proposed amendment to
the by-laws of an association organized prior to 1897. "With
this rule in mind, I come to a consideration of the proposed
revision.

The copy of the aniended by-laws submitted is not "a veri
fied copy", because it is not "proved or confirmed by * * *
oath." State cx rcl. v. Day, 57 Wis. 655, 661.

The revised by-laws fail to conform in several particulars
to the requirements of sec. 2014—11, which section provides
what the by-laws "must specify." Without attempting an
exhaustive enumeration, I note that the revised by-laws do not
specify the form of certificates of shares; nor "the manner
of renewing lost or destroyed certificates and fees therefor;"
nor "what, if any, interest shall be allowed on dues paid in
advance." In addition the provision of see. 5 of art. 2 that
the board of directors "shall fix tlie salaries or compensation
of all officers and employees" is not a compliance with the re
quirement that the by-laws must fix the remuneration of offi
cers. The provision of sec. 4 of art. 7 for a fine "in a sum
of not less than il<2.00 nor more than $7.00 at the option of
the committee of managers" is not a compliance with the re
quirement that the by-laws "must specify" "the fines for non-
l)ayment of any sum due or for other defaults or violation
of rules."

Building and Loan Associatio7is—Associations organized
prior to passage of ch. 368, Laws of 1897 may amend articles
pursuant to sec. 1774.

March 15th, 1913.
I Ton. /\. L. Kitolt,

(lotnniissioner of Banldng.
In your favor of March 14tli, you have submitted for my

approval pursuant to sec. 2010 of the statutes, an amendment
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to ilie articles of incoi-poration of the Skarb Sobieski Build
ing & Loan Association, of jMilwaukee.

Sec. 2010 of the Stats, which was enacted by sec. 2, eh. 3G8
Laws 1897 and was made applicable to associations organized
prior to its passage by see. 21 of that chapter, provides that
such "associations may be oi'ganized and conducted under the
general laws relating to corporations" etc. This evidently
makes applicable the provisions of sec. 1774 of the Stats, with
reference to the amendment of articles of incorporation.
That section provides in part that duplicate copies of an
amendment

"with a certificate thereto affi-xed ♦ s stating tiie
fact and date of adoption of such amendment, and, * • *
the total number of shares voting in favor of such amendment,
* * * shall be forwarded" etc.

The proposed amendment has not been filed in duplicate and
the certificate attached to the single copy that has been filed
fails to comply in several particulars with the requirements of
sec. 1774, notably in that it docs not state "the total number
of shares voting in favor of such amendment" etc.

It is necessary, therefore, for me to yithhold my approval
of the amendment in question.

Building and Loan Assaciaiions—An amendment to the arti-
ch's of incorporation must be ado])ted by a vole of two-lhird.s
of the oiilstanding stock.

An amendment to the by-laws that conflicts with the articles
cannot be approved.

March 26th, 1913.
IIoN. A. E. Kuoi/r,

Commissioner of Banking.
In your favor of Mareli 24th, you submit for my approval

pursuant to sec. 2010 of the Stats, an amendment to tlie arti
cles of incorporation of the Sonlh Side jMulual Loan & Build
ing Association of lAlilwaukeo.

The amendment is to change the date of the annual meet
ing from the first Saturday of Febrpary to the fourth Monday
of January. Article Seventh of t1ic original articles of in-
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co)'por«tion provides that an anieiidtneiit thereoJ: sliall be
adopted "by a vote of at least two-tbirds of all tbe slock of
said corporation tiieii outstanding." The certificate of the
pi-esidinit and secretary states that there are 5820 shares out
standing and that 3836 voted in favor of the aniendinent. 3336
is not tAvo-lhirds of 5820. The amendment is, therefore, not
logall}' adopted.

You also submit amendment to the by-laws of this associa
tion, sec. 92 of whicli changes the date of the annual meeting
from the first Saturday in February in each year to the fourth
IMonday in January of each year. In the absence of a (dmnge
in the original articles, this is plainly inconsistent with such
articles, as pointed out in my letter of February 24tli.

For the reasons stated, I cannot approve of either the
amendment to the articles or the by-laws.
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OPINIONS EELATiNO TO CONSTITPTIONAI.
LAW,

Consiitidional Law—Stale Lands—State lands soiit^ of
towusliip 38 north are subject to sale, without limitation as
to the number of acres that may be purchased.

Cliap. 452, Laws 1911, in so far as it provides for credits be
ing alloAved the i)urchaser of school lauds for improvements
made by liim, is unconstitutional.

It is also invalid in so far as it reserves to the public any
portion of the school lands.

September 25, 1911.

IIox. W. II. JIen'Xett,
Chief Clvrlx. Commissioners of Pahlio Lands.

I am in receipt of your favor of August 22nd, in which you
ask for the opinion of this department upon two propositions
as follows: first, Does chapter 452 of the laws of 1911 repeal
or affect section 210 of the "Wisconsin Statutes as amended by
section 16 of chapter'"450 of the Laws of 1903 which restricted
the. quantity of state lands that might be sold to one pm-son to
160 acres; second. Does chapter 452 of the Laws of 1911 in
providing that a i)ortion of tlie balance due on contracts for
the piirciiase of lands thereunder shall be credited for im
provements that may be made upon the land by the purchaser
or his assigns oi)erate to divert, in the case of school lands, a
portion of the school fund and if so does chapter 452 conflict
with section 2 of Art. X of the state constitution?

in answer to your first question it api)cars that sec. 23 of
eh. 264 of the Laws of 1905 expressly repeals ch. 450 of the
Laws of 1903. As sec. 210 is contained in said ch. 450, being
section 16 thereof, it appears that said sec. 210 is expressly
repealed and the limitation therein imposed upon the amount
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of land which may he sold to one individual for agricultural
purposes is removed. Cliapter 452 of the Laws of 1911 was

evidently enacted by the Legislature in ignorance of this fact,
since it is provided by subdivision 4 of see. 209 as amended
l)y eh. 452 of the Laws of 1911 tliat "the i)rovisions of tliis act
and the provisions of sec. 210 of the Stats, sliall be interpreted
to cover the sale of all state lands that may be classifled as
agricultural lands." From this it is evident that at the time
of the passage of ch. 452 of the Laws of 1911 the legislature
understood that the provisions of chapter 210 were still in
force. It is evident from the language above quoted that the
legislature intended to restrict the sale of agricultural lands
as provided in sec. 210 of the Stats, being sec. 16 of ch. 450 of
the Laws of 1903, but whatever may have been the legislative
intention the fact remains that sec. 210 was expressly repealed
by see. 23,of ch. 264 of the Laws of 1905. Notwithstanding
the evident intent of the legislature here manifested, to re
strict the sale of agricultural lands to tracts not exceeding 160
acres in extent, the fact remains that there is no express law
limiting the amount. See. 3 of ch. 264 of tlie Laws of 1905
provides that the sale of all lands belonging to the state north
of township 33 shall cease from and after the passage of the
act and that such lands sliall constitute the state forest re
serve. There heing no provision in the statute prohibiting
the sale of lands south of township 33 it necessarily follows
that such lauds are still subject to sale.

In answer to your second question I will say that under said
eh. 452 of the Laws of 1911 it is provided that public lands
valuable for agricultural purposes may be sold on terms, the
first payment to be not less than 15% of the purchase price
with interest on the unpaid balance in advance to February
1st of the following year provided that in no ease shall the
payment be less than the value of the timber, if any, on such
lands.

It is also providtul that the balance of the purchase price
of such lands shall he payable at any time within twenty years
after the date of the sale at the option of the purchaser with
interest at the rate of 7% per annum payable annually in ad
vance on February 1st of each year. It is also provided that
the land commissioners shall insert in every contract of sale
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of siicli lands a clause providing that the vendee, his heirs,
adininistratoi's and assigns sliall at the time of the completion
of all payments required under said contract be entitled to a
credit for improvements made on said land, the credit to be
determined by the amount of improvements made on the land
an<l the amount of the purchase price. There is also a pro
vision that on all contracts of more than three thousand dol

lars a credit of twenty-five dollars for each one hundred dol
lars worth of improvements made shall be given but that such
credit shall not exceed the sum of nine hundred dollars. It
is further provided that the vendee shall file with the land
commissioners a notice at least thirty days before the time
when he desires to make final paynumt and that the laud com
missioner sliall cause an appi'aisal of said premises to be made
by three disinterested persons for the purpose of ascertaining
the actual value of the improvements made.

Sec. 2 of art. X of the Const, of the State of "Wisconsin pro
vides in part:

"The proceeds of all lands that luive been or iiereaft.er may
be granted by the United States to this state for educational
purposes (except the lands heretofore granted for the purposes
of a university) . . . shall be set apart as a separate fund
to be called 'the school fund' the interest of which and all other
revenues derived from the school lands shall be exclusively ap
plied to the following ohjects, to wit i

1. The support and maintenance of common schools in each
school district and the purchase of suitable libraries and ap
paratus therefor.

2. The residue shall be appropriated to the support .and
maintenance of academies and normal schools and suitable li
braries and apparatus therefor."

The intention of the framers of the Constitution as mani
fested by see. 2 of art. X thereof to create and effectually safe
guard the trust fund designated as a school fund to be used
for educational purposes has been scrupulously guarded by
the courts. DiUton v. Foivler, 27 "Wis. 427; Lynch v. Steamer
Economy, 27 Wis. 69; State v. Miller, 52 Wis. 488; State v.
DcLano, 80 Wis. 259; Slate v. Cunnhigham, 88 Wis. 81.

The provisions of ch. 452 of the Laws of 1911, so far as
they apply to the credits to be allowed to the vendee for im
provements made thereon, are clearly in violation of the pro-
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visions of the constitution relative to school funds and are,
in my opinion, invalid.

It is further provided by subdivision 6 of ch. 452 of the
Laws of 1911 that every contract, certificate of sale or grant
iherennder of public lands shall be subject to the continued
ownersliip l)y the state of the fee to all lands bordering on
any meandered or nonmeandcred stream, river, pond or lake
na\'igable in fact for any purpose whatever to the extent of
one chain on all sides thereof and which reserves to the people
the right of access to such lands and all rights necessary to
the full enjoyment of such waters, etc. This provision of the
act is also clearly invalid so far as it relates to the school
lands for the reason that luuler our state constitution the

proceeds of all lands that, have been granted by the United
States to this state for school purposes are set apart as a sep

arate fund to be called the "school fund" and the interest on

which and all other revenues derived from the school lands

shall be cxchmvdy applied lo Ike support and maintenance of
the common schools, etc. (See sec. 2, art. X of the State Con
stitution.)

The provision reserving to the public lands bordering on
any meandered or noumeandereil stream, river, j)ond or lake
navigable, in fact, for any purpose whatever to the extent of
one chain on cither side thereof, cannot be carried out so far
as tiiese school lands are conceinied for the reason that the

Legislature has no power to set apart or appropriate the
school lands or any jiortion thereof for state park or for any
other purpose other than that contemplated by the constitu
tion; neither can the legislature withhold such lands from sale.
See Slate v. Cunningham, 88 Wis. 81.

To give credit for improvement made on agricultural lands
where such lands arc a part of the school lands would be a

diversion of the school fund to the extent to which such credit

is given and is clearly in violation of the provisioii.s above
quoted.
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aouslilitl'ionalLaw—Tuxution—Eilucalion—Jiidiislrial Schooh
—The iiulnstrial school law, ch. 616, Laws 1911, is eoustitu-
iional.

October 23, 1912.

Mb. Daniel E. McDonald,

Dislnci Aiiorney,

Oshkosh, "Wisconsin.
Ill your favor of October 16tli you enclose a copy of an

opinion of Mi*. R. A. Ilollister, Corporation Counsel of the
City of Oshkosh, to the effect that '"Ch. 616, Laws of 1911, or
so much Ihereof as confoi's upon the local board the power
to determine how much money shall be appropriated or lev
ied for a certain purpose, is void as in contravention of our
constitution."' You ask my opinion on the (luestion and also
as to the means of eniorcing a compliance with the law if
constitutional.

The matter of education, like the preservation of peace and
the public health and the constiTiction of highways, is a mat
ter of state-wide interest, and therefore one which the state
may itself maintain through its own agencies, or which it may
compel the municipalities to support by local taxation. State,
cx rcl r. Freenuni, 61 Kans. 90, 91; 2Coolcy onTaxation 3rdEd;
1294, 1295, 1299, 1303.

Section 4, art. X, of the 'Wisconsiii Constitution provides that

"Each town and city shall be reciuired to raise hy tax annu
ally for the support of the common schools therein a certain
minimnm amount."

Judge Coolcy says that
"It may he affirmed that in any case in which compulsory

laxation is Pound necessary in order to compel a municipal cor
poration • * * to perform pi-opoi-ly and justly any of its
duties as an agency in stategovernment * * • the state has
ample power to dii-ect and levy such compulsory taxation and the
jieople to he taxed have no absolute right to a voice in deter
mining whether it shall be levied except as they may he heard
through their representatives in the legislature of the state.
2 Cooley on Taxation, 3rd Ed., 1903.

Tliei'e can thus be no dispute hut that the state may com
pel a municipality to provide schools and pay for their main
tenance. By chapter 616 it is enacted that when there are
twenty-five persons wishing industrial education in any city,
a school must be furnished. A special board is provided as
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the state's agency to determine what the structures and ap
pliances shall be and to ascertain the amount required to sup
port such school, and the law directs the levy of the neces
sary tax just as it may 'direct the levy of any other tax for
its scheme of education. The tax being for a general state
purpose, the legislature may itself determine the amount di
rectly, or it may do so by its own agency and may therefore
provide this special board to determine the amount without
atfecting any function of local self-government. I Cooley on
Taxation, 3rtT Ed., 558, 559.

Of course, the legislature may not delegate legislative power
to a local administrative board, but the state, having a right
to decide when there shall be industrial education, may em
ploy the usual agencies to determine when tlie conditions on
which it shall be instituted exist. It would be impossible for
the legislature to do so directly, and so the law provides a
board to ascertain the fact as to the existence of such condi

tions. Similarly, the legislature cannot directly determine
what provisions are necessary for .such education in the var
ious municipalities, or the expense necessary to meet the provi
sions. It must do all this by some agency, and the one it has
adopted is a local board. It being a matter of general state

concern, the legislatui'o was not obliged to make its action
subject to the approval of the local legislative body—tlie copi-
mon council. It might have levied the tax directly. Instead,

it crmited another body which is its agent and imposed on it

the duty of ascertaining the amount required to maintain the
scliools. Such duty is administrative—^to ascertain facts for
the execution of the law.

The language in C. A''. W. Uy. Co. v. Stale, 128 Wis. 553,
629, to the effect that the legislative power to determine the
amount of a tax may not be delegated, was obviously used
with r(iferenee to the power to so determine by legislative, not

administiative action. Plainly, such language was not in
tended to include power to determine the amount by the ascer

tainment of facts and a computation therefrom. Such con
struction would have defeated the ad valorem taxation law

which was sustained by the very decision in which the lan
guage referred to was used. Chapter 016 delegates to the lo

cal board of education the duty of ascertainment of the facts
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of the necessities of a particular city and the demand for in
dustrial education, and of cleterinining from such facts the
amount required to suppoi-t an industrial school therein. The
levy is by the legislature of the amount required, i. e. such

amount as not exceeding one-half mill may be necessary to
support the industrial school in tlie particular city, and the
ascertainment merely—the finding or computation of such
amount—is delegated to the local board.

In McCahe v. Carpcnlcr, 102 Calif. 469, a similar law was held
unconstitutional on the ground that it either delegated legis
lative power to a noulegislative body or w^as a levy by the
legislature itself. There the latter ccfiistruction equally with
the former would have made the' law invalid, because a spe
cial constitutional provision vested In the local authorities the
power of imposing such taxe.s. But the court said: "The legis
lature imposes the tax when it requires an officer to make cer
tain consultations, the result of which must fix the amount to
be raised." Tliis language is quoted by tlie Wisconsin su
preme court in C tC* N. If. h'lj. Co. r. Slale, 128 Wis. 553, 630.

Chapter 616 no more delegates the legislative power of tax
ation by delegating the power to determine the amount re
quired to support a school, than the railroad commission law
delegates the legislative jiower to fix rates by declaring that
railway rates shall be reasonable and delegating to the rail
road commission the power to investigate and determine such
reasonable rates. In sustaining the latter law the court said:
"The legislature may delegate any power not legislative,
which it may itself rightfully exercise. * « * Xhis power
to ascertain facts is such a power as may be delegated." M.
tit. P. cG S. S. il/. Iiy. V. RdUroad Vommis.non, 136 Wis. 146. See
also Adams v. Jidoit. 105 Wis. 363, 369; Stale ex rel, i'. Frear,
342 'SYis. 320, 325; State, cx rcl, v. JTunldc, 131 Wis. 103, 108.
It is no ob.jection that the hoard must exercise some judgment
and discretion. State, ex rcl, Bitell v. Frear, 146 Wis. 291, 304—
6. The power to ascertain the amount required to maintain a
school seems in no wise different in kind or in degree than the
power to ascertain reasonable rates or the power to prescribe
rules, classify oflices, determine exemptions, etc., a delegation
of wbicli was held lawful in the cases cited.
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Furthermore, laws aluiost identical with this fe.ature of
chapter 616 have long been among the statutes of' this state,
and though frequently before llie courts, tlioii' constitutional
ity has never beeji denied. Tims the supreme court said in
an early ease:

"The charter of the city of Heaver Dam in effect retiiiires
that the city council shall raisi' by taxation, in addition to the
amount of sehool moneys appropriated or provided by law for
common schools in said eity, such sums as may be dclermined
and certified by the hoai'd of ediiealion to he necessary and
proper for the educaiioual pur])f)ses therein (U'signated. * * *
The charter vests in tiie hoard of edueation the power of deter
mining within its limitations liie sums in theii- opinion neces
sary to be raised under this section. In the ])resent case, the
boai'd, keeping themselves within the limitations of the charter,
determined and certilie<l what sums were re(|uired for the pur
poses therein mentioned, and tiu* common eouncil should have
provided to raise thest^ various aiiioiints of taxation. The com
mon council could not revise the action of the i>oard or refuse

to carry out their i-ecommendatioiis .so long as the hoard kept
within the ju-ovisions of the charter." Slate ex rel. v. Smith,
n AVis. (in, ()7.

This case is cited in Slate ex rcl. v. Biirhc, 140 AVis. 524, 525, to
the proposition that

"Under tiie special charter of the city of Beaver Dam ♦ * *
the power was vested in the sehool board to determine and
certify to the common council by July fir.st in each year tlu;
amount of money iiecessaT-y to suj)i)ort the sciiools of tlui city for
tile ensuing year, and it was made incumbent on the conimoji
council to levy the amount so cei-tified for school purposes."

Other similar enactments arc ch. 162, Laws of 1868, now sec.
4:i7. Wisconsin Statutes; cli. 336, Laws of 1901; ch. 122, Laws of
DOT; ch. 493 and 502,Laws of 1909; and cli. 97, Laws of 1911.

Chapter 616, like otlier acts of the legislature, "must have
such construction as will save it from infringing the constitu
tion if it will bear such construction." State ex rcl, v. Railroad
Commission, 140 Wis. 14;), 162, Again, "It is only when the un
constitutional ])urpose is clear beyond a reasonable doubt that
a court can be justified in declaring void an act of the, legisla
ture." Nash c. Fries, 129 Wis. 120, 124. With these rules in.
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mind, I am convinced that until the courts have held the law
uneonstitutional, it is the duty of all administrative officers
to treat it as valid and to perform the duties that it imposes
•on them. They should not assume the burden of denying its
validity and refuse to act under it, particularly where, as here,
the parts of the law claimed to be unconstitutional might fall
without affecting the rest of the law, (State, ex rel v. Sawyer
County, 140 AVis. 634, 638) as tiie common council would un-
•doubtedly have ample power, aside from ch. 616, to levy in its
discretion a tax to support industrial schools. It appears to
be a matter of considerable importance to any city to take
advantage of the la^v this year, in that only thirty schools may
receive state aid under the law, and I am informed that more
than that number have petitioned for such aid, so that the
schools not established this year will be unable to get such aid
in the future unless some school receiving aid is abandoned.

The remedy in case of failure to levy the tax would seem to
be by mandamus against the common council to compel such
levy. Joint District r. Green Grove, 77 Wis. 532; State ex rel
V. Lamont 86 AVis. 563; State ex rel, v. Hunter, 111 AV'is. 582;
•State e.r rd, v. Hunter, 119 AVis. 450.

Constiiutipnd Law—Elections—Ch. 326, LaAvs of 1911, per
mitting cities of the fourth class to A'ote at one central polling
place, is constitutional.

October 25, 1912.
Prancis J. Rodney, E.sq.,

District Attorney,
Appleton, AVisconsin.

In your letter of the 19th, you say; "The city of New Lon
don is situated upon the county line between AA^aupaca and
Outagamie counties, one ward lying in Outagamie county and
the remaining four wards in AVaupaca county. I have been
asked for an official opinion as to Avhether, under tlie author
ity of ch. 326, Laws of AVisconsin, and any other laAvs that
may be in existence upon the subject in this state, the com
mon council of New London have legal authority to establish
a central polling place Avhere the electors of the various wards
may vote on general and primary election matters." And you

7—A. G.
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ask for my opinion upon the matter. You do not state what
the population of New London is.

Ch. 326, Laws of 1911, amends section 926—132 of the stat
utes, so that it provides in substance that in cities of the
fourth class the polling places of all wards may be in one build
ing, each ward having a separate room. It also creates sec
tion 926—133 of the statutes, which provides in substance that
in cities having a population of 5,000 or less all wards may
use a common polling place, each ward having its own separate
ballot box, but there being only one set of election officers.

The only sections of the Constitution I have in mind as pos
sibly prohibiting such a piovision as that of sec. 926—132 are
see. 1 of art. Ill, providing in part:

"Every male person, of the age of 21 yeai's oi- upwards, belong
ing to either of the. following classes, who shall liave re.sided
within the state for one year next preceding any election, and m
the elcclion district udicrc he offers to vote such time as may be
prescribed by the legislature, not exceeding thirty days, shall be
deemed a (jualified electcir al .such election." '

And see. 5 of art. XlIT, providing:

"All persons residing upon Indian lauds, within any county
of the state, and qnalihed to exercise the right of snffirage un
der this constitution, shall be entitled to A'ote at the polls which
may be held nearest their residence, for state. I'hifed J^tates,
or county officers. Provided, that no person shall vote for
county officers out of the county in whicli he i-e.sides."

In Slate ex rcl, Chandler v. Main, 16 Wis. 422, the court held
that this latter provision was not intended to prohibit a per
son from voting in a county other than that of his residence
for county officers of the county in which he resided, but was
"clearly to prevent him « * * from voting for the county
officers of the county where he voted, but in which he did not
reside." This would seem to dispose of this constitutional
provision as an obstacle to the validity of the law in (juestion.
Many states have constitutional provisions similar to section
1, art. Ill, of our constitution. The questions that have arisen
most frequently under it are as to the validity of the so-called
soldier voting acts authorizing a canvassing and counting of
votes cast by soldiers in the field far from the polling places
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of the election disti'icts in which they resided and often be
yond tlie boundaries of the state itself. Such laws have gener
ally been held invalid in states having such constitutional re
strictions. ('huse r. Miller, 41 Pa. St. 40:1; Thompston v. Ewhig,
1 Brew. 67: 5 Phila. 102, 19 Legal Int., 348; Bourland v-. BiU
dreih, 23 Cal. 361; Day v. Jones, 31 Cal. 261; Opinions of
Jiulges, 37 Vt. 665; Opinions of Judges, 30 Conn. 591; Twitchel
V. Blodyctt, 33 Mich. 127; 15 Cye. 301; ilcCrearv on Elections.
(4th Ed.) Sec. 156.

In the case of Chase v. Miller, supra, which appears to be the
leading case on this question, the constitution required a resi
dence for a certain time "in the election district where he of
fers to vote." Tlie court, inter alia say:

"To 'otfer to vote' by ballot, is to present oneself, with
proper 'jualifieations, at the time and place appointed, and to
make manual delivery of the ballot to the officers appointed
by law to receive it. " * * The constitution meant * * *
that tile voter, in proprla pirsoiiu, slionld offer his vote in an
appropriate election district in order that his neighbor.s might
bo at hand to establish his right to vote if it were challenged,,
or to challenge him if it were doubtful."

In the case of Morrisou r. l^priur/er, 35 Ta. 304, the court up
held the validity of such a law under a constitutional provi
sion requiring residence in "the county in which he claims his
vote" for sixty days. This case is contrary to the weight of
authority and the reasoning of the court does not appeal to me
as being sound.

In the ease of S/afe ex rcl, Chandler v. Main, supra, our su
preme court upheld the validity of a similar law, but it is to
be noted that at that time our constitutional provision did riot
contain the clause "and in the election district where he offers
to -vote" etc. Furthermore, in Bound v. Wwonsin Central Bail-
road Company, 45 Wis. 543. Ryan, C. J.. criticises this part of
the decision, saying it has "long been made a reproach to the
court," as a judgment "proceeding upon policy rather than
upon principle." I believe, therefore, that it is safe to say that
any law which attempts to authorize the canvassing of votes
cast elsewhere than at the polling place of the election district
in which the voter resides is unconstitutional. This law, how
ever, does not attempt to do this, but provides for polling
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places without the boundaries of the election district. Such
laws have frequently been held valid. Kvnneur's Contested
Election, 2 Pa. Co. Ct. Eep. 666; Meizner's Case, 2 Pa. Dist.
Rep. 301; Eleclion Instructions, 2 Pa. Dist. Rep. 299, Davis
V. State, 75 Tex. 420; HcU v. Faulkner, 84 Tex. 187: Ex Farte
White, 33 Tex. Grim. Kep. 594; fn- re Contested Election of
Prothonatanj, 5 Kulp. (Pa.) 179; Lane v. Olis, 68 N. J. Law
656; Slate ex rel. Brown v. Town of Wcstport (Mo.) 22 S. "W.
8SS-Lehannon Light etc. Co. v. dig ofLcbannon (Mo.) 63 S. W.
809; State v. Allen (Mo.) 77 S. W. 868; Pcard v. State, 34 Neb.
372.

In Kinnear's Contested Election, supra, the court, among
other things, say:

"Tlie subject matter of this portion of tlie constitution is the
(lualifications of the voter, and not his standing ground at the
time he deposits his laillot. The mischief against which it is
directed is the tlanger of fraudulent or illegal ^oting, if a per
son is permitted to vote at a distance from his residence and
among strangers. Tlie remedy is the constitutional reijuire-
ment that he shall vote among his neighbors b\- whom he is
most likelv to be known, at a l)allot box presided over by the
sworn officials of the election district of his residence, and where
his right may be easily determined. We think the niisehiel:, m
view of the convention that framed the constitution, ami ot the
people who ratitied it, is elfeetually guarded ivgainst when it is
held that the paragraph in rtuestion means merely that the voter
siiall reside in the election district, at the imlls of which he shall
offer to vote, for two montlis immediately preceding the elec
tion We do not think it was meant to dejirive the citizens of
a rural township of the privilege of having the place of election
fixed by law, within the boundaries iif another election district,
whene\W such location is most convenient for its voters. '

Similar laws have, in some instances, been held in violation of
a constitutional requirement. Fcople v. Carson, 155 X. Y. 491;
Bean v. Barton Co. Ct. 33 Mo. App. 635; Smith v. nigbee, 12
Pa. Co. Ct. Rep. 423; 2 Pa. Dist. Rep. Z11-, Yonkins Contested
Elec. 2Pa. Co. Ct. Rep. 550; In re Contested Eleclion ofMcNeill,
111 Pa. St. 235. The eases from Pennsylvania, just cited, are all
referred to in Melzgcr's Case, supra, where the court say that
they are based upon Chase v: Miller, .tiipra. and have misapplied
the"rule there laid down,—That it is not essential that the poll
ing place be within the limits of the district, but that the elec-
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tor must have resided in the district at the polls of which he
offers to vote the requisite length of time. The other cases
cited are also based in large part upon Chase v. AiUler, supra.
The court in the case of Roper o. Scurlock, 69 S. W. 456, 29 Tex.
Civ. App. 464, expressly declined to pass on the question, basing
their decision on other grounds. Jn Stale, ex rel, ^yannemaker
V. Alder, 87 AYis. 554, the votes of an incorporated village were
cast at the polling place of the town of which such village had
formerly been- a part, and it was held illegal. No law at
tempted to autliorijie this coinmingling of the votes of the
town and village.

Under sec. 926—132, the votes of each precinct are kept
separate and each precinct lias its own election officials. In
my opinion it does not violate any provision of our constitu
tion. The validity of sec. 926^133 does not apjiear to me to
be quite as clear. The votes of each precinct are kept sepa
rate, but tiiere is only one set of election officials provided
for all the precincts oi' tlic city. In the particular case of the
city of New London, if it comes within the provisions of this
section, it will result in election officals, residents of one'
county, certifying "results in another cornity. However, as
said in People v. Carson, supra, "An arrangement made by
law for enabling the citizen to vote should not be invalidated
by the courts unless the arguments against it are so clear and
conclusive as to be unanswerable. Every presumption is in
favor of the validity of such a law, and it is only when the
courts are compelled by force of reason and argument that
they will declare such a law invalid." It not appearing clear
and conclusive to me that this section is in eonfiict with any
of the provisions of our constitution, I believe it to be my duty
to regard it as constitutional until the court has declared oth
erwise.

CoHslihilional Laic—Yelcrinary License Law—Ch. 298, Laws
1909. is constitutional. The hoard may revoke a license ob
tained by fraud even though-granted prior to 1909.
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Januiiry 10, 1913.

JMr. L. a. AVhigiit,
Scci-clary Wisconsin State Board

of Veierinari) Eramiiiers,
Columbus, Wisconsin.

In your favor of December 21st, you state that pursuant to
see. 1492e—8a (eh. 298 Laws of 1909) your board served a
notice upon Frank Voss to the eft'eet that (1) a petition repre
senting that he obtained a license to practice as a veterinary
surgeon by falsely and fraudulently representing to the board
that he had been practicing as a veterinary for at least ten
years prior to January 1, 1909, had been filed with your board;
that (2) the board would meet at a certain time and place to
consider said petition; and thai (3) if the facts stated in said
petition are established said lic«hise would be revoked unless

cause be shown to the contrary. Yon state further that upon
the hearing .Mr. Voss appeared specially by attorney and filed
written objection to "the jurisdiction, power and authority of

.the board'' in the matter for the reasons that (1) the "board
has no riglit or authoi-ity ® * to revoke a license duly
granted ami issued ® in 1909 upon the grounds
and reasons set forth;" (2) that the board did not give Voss
due legal notice; (3) that the Wisconsin Veterinary law con
travenes section 1, article 14 of the amendments to the United

States Constitution; (4) that said law contravenes section 1, ar
ticle 1 and section 2, article 7 of the Wisconsin Constitution.
You ask my opinion as to the constitutionality of the law in ques-
tiou in the light of the objections filed and for any other reasons
that may appear.

Considering the objections in order:
- I. By sec. 1492e—8a the board of examiners is expressly
authorized ancl empowered to revoke any license heretofore

existing or granted." Sucli a provision is valid though retro
active. Sfafe V. Schacjjer 129 Wis., 459, 465.

If. You concede that the second objection is well taken
"as notice was served only nineteen days before the hearing
and by mail."

III. The statute is not invalid as in conflict with see. 1, art.
14 of the amendments to the Constitution of the United States
which proiiibits "any law which sliall abridge the privileges
or immunities of citizens of the United States," etc. Stat-
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utes licensing physicians ''have been held constitutional as a
proper exercise of the police power of the state in nearly every
state of the union and in the Supreme Court of the United
States." Slalc c.r ni v. Wehshr 50 N. E. (Tnd.) 750, 3; State
Board v. Roy 48 Atl. (R. I.) 802, 3; Stale v. Schaeffer 129,
Wis. 459. 4(i7; State ex rel. r. Cuirens 111 Wis. 431, 433—442.

The same is true as to the practice of dentistry, pharmacy,
plumbing, engineers, lawyers, etc., (see cases cited in State v.
Webster, supra) and no i-eason occurs to me wliy the practice of
veterinary surgery may not be similarly licensed.

IV. The same considerations show that such a law is not in

conflict witli sec. 1 of art. 1 of tlie Wisconsin Constitution. Nor
is tile law in conflict with sec. 2. art. 7 of such constitution
vesting the judicial power of the state in the courts. 30 Cyc.
1555; State ex rel v. Thome 112 Wis. 81, 7; State ex rel v. Chit-
tenden 127 Wis. 468, 502.

The law anthorijies your board to revoke a license "for any
professional misconduct or breach of duty by any licensed
practitioner." ^Misrepresentation and fraud in obtaining a
certiflcate entitling one to practice medicine have been held
to constitute "gross unprofessional, conduct of a character
likely to deceive or defraud the public" Stale Board v. Roy,
48 Atl. (R. I.) 502, 3, and it seems to me that tlie false and
fraudulent representations charged in the in.stant ease will
ecpially constitute "professional misconduct," etc.

It lias been held in several cases that statutes authorizing the
revocation of licenses on grounds similar to those stated in
see. 1492e—8a are void for uncertainty in that the words
"professional misconduct or breach of duty" have no com
mon or generally accepted significance so that there is no

standard b.v which to determine what acts were and what
were not intended to be made unlawful. Czarru v. Board, 25
Ap]). Cas. 443. 450; 30 Cyc. 1555-6.

However, many cases have sustained boards in revoking
licenses under laws similarly quoted but where this precise
question has not been raised ami f am unwilling to pronounce
the Wisconsin law invalid on this jioint until the supreme
coui't has so declared it, especially as this point is not raised
against it in the case under consideration.
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But indepoiiflent of tlie statutovy gronntls for revocation X
think that you may revoke a license ohtaiueil by fraud. It
lias been so held in a somewhat similar case in Oregon where
the court said that

"where the record is admittedly fraudulent as it is here, a
court of justice will not intercede to reinstate it even though
it was vacated without notice to the party alfeeted by the order.
If the court could see that ])laintilf had been deprived of any
.substantial i-ight without an oiiportunity to be heard the case
would be ditfereiit, but he is insisting in>on a iirivilege vouch
safed to him by a license or record which he concedes to have
been obtained through liis own wilful and fraudulent act and
tlie court will not thus intercede to permit him to enjoy the
fruits of his own wrong." r. Saij/or, 71 i-'ac. (Ore.) 980,
2 ; see also Burrows v. Rutlcdyc, 76 Wis. 22, 26.

Even if your board lias no power to revoke a license for
fraud in obtaining it the circuit court would seem to have
such power in an action brought by your board. State v. Schaef-
fcr, 129 \Vis. 450, 464.

Constitutional Law—State Fair Grounds—Bill No. 205, A.,
creating a commission to select a site for the State Fair

grounds is not nnconstilutional. It does not delegate legisla

tive power.
February 13th, 1913.

Hon. Georue Carpenter,

Member of Assembly.
In your favor of February 11th, you state that some ques

tion has arisen as to the constitutionality of Bill No. 205, A.,
entitled a bill "To create a temporary commission to select a
new site for the state fair grounds" etc., because the bill dele
gates to the eommissiou the power to select a new site instead

of such selection being made by the legislature itself. You
request my opinion on this point.

"One of the settled maxims in constitutional law is that

the power confeiTcd upon the legislature to make laws c.annot
be delegated by that department to any other body or author
ity." Cooley's Constitutional Limitations, (5th Edition) page
130. But there is a distinetion "between the delegation of
power to make the law, which necessarily involves discretion
as to what it shall be, and conferring authority or discretion
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as to its execution, to be exercised under and in pursuance of
the law. The first cannot be done. To the latter, no valid
objection can be made." Btate ex rc,l v. Chittenden, 127 Wis.
468, 515.

Laws like the proposed bill have been held to be laws of the
latter kiiul and not subject to the objection that they dele
gate legislative power. Thus a law of California, giving a
board of trustees power to select a site for a home for the
care and training of feeble-minded children, was held to be
valid, "the court saying;

"To hold that such a power could not be vested in the per
sons named in tiie act, would be an unreasonably strict applica
tion of the rule that legislative functions cannot be delegated.
The mere act of selecting a site to l)e purchased was not a leg
islative act." I'coplc V. Dunn, 80 Calif. ,211.

•Similarly the power to,select a site for a territorial capitol
has been held to be the delegation of an administrative, not
legislative, function, the court saying that "the actual selec
tion of a suitable location and the erection of buildings and
improvements thereon are clearly * * # acts of adminis
trative character." Tcrritoi-y v. Scott, 20 N. W. (Dak.) 401,
411.

And an act that authorized a commission to determine the

location of the university of the state of Florida has been held
valid. State v. Bryan, 39 So. (Fla.) 929, 953.

I find no authority to the contrary and am, therefore, of
the opinion that the bill is not subject to the objection that it
delegates legislative power.

Constitutional Law—Highways—Power of the legislature to
make appropriations under Sec. 10, Art. VIII, Const., not lim
ited.

Constitutional Amendment—Amendment Ch. 514 Laws 1909,
relating to forests and water power and limiting appropriations
under Sec. 10, Art. VIIT, not validly adopted.

February 18th, 1913.
llonoralde George E. Scott,

Senate Chamber.

This department is in receipt of your communication under
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date of the 13tli iiist., wheroiu you request an opinion in behalf
of the joint eoiumittec on Finance on the following question;

"iSeetiou 10 of Article 8 of the Constitution covers the sub
ject of tlie state eontraeling debts for internal improvements,
and also provides that it may appropriate money in the treasury,
or to be thereafter raised by taxation for the construction or
improvement of public highways. Then comes a provision au-
Ihorizing the appropriation of moneys for preserving and devel
oping water i)ower and forests, ami then a limitation that the
amount appropriated under this section in any one year shall
not exceetl two-tenths of one mill of the taxable property of the
state, as <.letcriiiiued by the last preceding state assessment. The
provision for the construction and improvement of highways
was an anieiKimeiit which was voted on by the people in 1908.
The provision with reference to conservation was a later amend
ment and that anumdment contained the limitation. The ques
tion is, wliethcr tlie whole section as it now stands limits the
power of the legislature to appropriate moneys for higliways
ami consiu'vation i)iirposes to two-tenths of one mill of the tax-
al)le ))roperty of the state in any one year, or docs this limitation
merely ai)i)ly to the amount which can be raised for the purposes
of conservation?

'"Tlie committee would like your opinion as to the proper con
struction of this section at your earliest convenience as it is very
important in the (rou.sideration of certain apin-opriation bills for
liighway purposes wliicli are now pending before it."

In reply I respectfully submit the following:
Section 10, Article VIII, of the Constitution as purported ta

Iiave been amended in the years 1908 and 1910 reads as follows:

"The state shall never contract any debt for works of internal
improvement, or be a i)arty in carrying on sncli works, but when
ever grants of land or otiier in-opcrty shall Iiavc been made to
the state, especially dedicated by tlie grant to particular works
of internal imin-ovcmcnt, tlie state may carry on such particular
works, and sliall devote thereto tlie avails of such grants, and
may pledge or appropriate the revenues derived from such works
in aid of their completion.

"rrovuled Hint thr state may appropriate money in the treas
ury or to he thereafter raised hy taxation for the construction
or improvement of puhlic highways.

"Provided that the state may appropriate moneys for the
jmrpose of acciuiriiig, lu'eserving and developing the water power
and the forests of the state; but there sliall not be appropriated
under the authority of this section in any one year an amount
to exceed two-tenths of one mill of the taxable property of the
state as determined by the last preceding state assessment."
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The last paragraph of the section, as above set forth, was
sought, to be incorporated into the constitution pursuant to an
amendment proposed by the legislature of 1907, which, as ajipears
from the legislative journals of that year, was duly passed by
both houses.

It appears, however, upon an investigation of the journals and
the records of the legislature of 1909 that the resolution provid
ing for the amendment was not acted upon, otherwise than by
chapter 514 of the laws of that year which by preamble, merely
recites that:

'' At the biennial session of the legislature in the year .1907 an
amendment to the constitution was proposed and agreed to by
a majority of the members elected to .each of the two bouses,
which amendment was in the following language:

" 'Resolved hy the senate, the assembly concurring, That "sec
tion 10 of Article VIII of the Constitution be amended by add
ing at the end of said section the following: "Provided that
the state may appropriate moneys for the purpose of acquiring,
preserving and developing the water power and the forests of
the state: but there .shall not be appropriated under the author
ity of this section in any one year an amount to exceed two-
tenths of one mill of the taxable property of the state as deter
mined by the last preceding state assessment." '

"Whereas, The foregoing proposed amendment to the Consti
tution was duly ratified and agreed to by the legislature at the
biennial session in 1909, by a majority of all the members elected
to each of the two houses, therefore,

"The people of the state of Wisconsin, represented in senate
and assembly, do enact as follows:

"Section 1. The foregoing proposed amendment to the Con
stitution of this state shall be submitted to the people at a gen
eral election to be held," etc.

Upon referring to the legislative journals of the 1909 session,
it appears that the resolution providing for the adoption of the
proposed amendment was indefinitely postponed (Assembly Jour
nal 1909 page 1207); that no roll call was had in either house
upon the bill (No. 553, S.), afterwards designated as Chapter
514 (Senate Journal 1909 page 872 and Index page 1203; As
sembly, 1909, page 1278, Index 1407), which would eliminate the
possibility of that act being regarded as sufficient action by the
legislature of 1909 in agreeing to the proposed amendment.

Article XII of the Constitution, relating to amendments
thereof, reads as follows:
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"Section 1. Any ainenclment, or amendments to this Con
stitution may be proposed in either house of the Legislature,,
and if the same siiall be agreed to by a majority of the mem
bers elected to eaeli of the two houses, such proposed amend
ment, or amendments, shall be entered on their journals, with
the yeas and nays taken tliereon, and referred to the Legis
lature to bo ehosen at the next general election; and shall be
publisheil for three montlis previous to the time of holding
such election, and if, in the Legislature so next chosen, such,
l)i'oposed amendment, or amendments, shall be agreed to bj' a
majority of all tlie members ehfftcd to eaeli house, then it shall
be the duty of the Legislature to submit such proposed amend
ment, or amendments, to the people in such jnaiincr, and at
such time, as the Legislature sliall prescribe; and if the peo-
])le shall apj)rove and ratify sueii amendment, or amendments
by a majority of the electoi's voting thercoji. siK-h amendment,
or amendments, shall lieeoine part of the Constitution: PRO
VIDED, that if more than one amendment be submitted, they
shall be submitted in such manner that the people may vote
for or against such amendments separately.

"Section 2. If at any time a majority of the Senate and
Asscmt)ly shall deem it. necessary to call a convention to re
vise or change this Constitution, they shall recommend to the
electors to vote for or against a convention at the next election
for members of tlie Legislature. And if it shall appear that
a majority of the electors voting thei'eon, have voted for a con
vention, the Legislatui'e shall, at its next session, provide for
calling such convention."'

It, therefore, ai)i)eai-s that the proposed amendment, in rela
tion to state appropriations for the acquiring, preserving and
developing of water power, etc., was duly acted upon by the
legislature of 1907; but that it was not agreed to by the next
succeeding legislature whieli merely, without a vote "by yeas
and iia,y.s taken thereon," provided for the submission of the

proposed amendment to the electors at the next succeeding gen
eral election.

It is thus eleai'ly apparent that the proposed amendment in
reference to appropriations for the acquiring, preserving and
developing of the watci* power and forests of the state, has not
been so acted upon as to comply with the requirements of See-
tion 1, Article XII of tiie Constitution, relating to amendments
tliereof, in that tlie legislature of 1909 failed to agree to the
amendment as proposed by the legislature of 1907; that the
submission of the proposed amendment to the people was pre-
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mature, as tlie Constitution clearly contemplates the agreement
ol; the next sueeeetling legislature, evidenced by a majority vote,
as a condition precedent to the submission of the proposed
amendment to the people.

It is well established that

"Provisions of a constitution regulating its own amendment,
otherwise than by a convention, are generally to be considered
mandatory rather than directory; and a strict observance of
every substantial requirement is essential to the validity of the
proposed ainendnicnt. Tliese provisions arc as binding on the
people as on the legislature, and the former are powerless by
tlieir vote of acceptance to give legal sanction to an amendment
the .submission of which was made in disregard of the limita
tions contained in the constitution." Am. & Eng. Ency. of
Law, 2nd ed.. Vol. 6, page 904, and cases cited in notes.

It lias accordingly Ijcen held that:

"As preliminary to the submission to' the people for ratifi
cation of a proiDosed constitutional amendment it is, therefore,
imperative that tliero be due compliance on the part of the
general asscjiibly witli all constitutional requirements, includ
ing such formal steps as the reading of the proposed amend
ment before each chamber, the entry of such amendments on
the journal, the approval by the required number of votes,
u.sually more than a mere majority, and ratification by a suc
ceeding legislature. And, of course, an omission of one of
tliese stcjis cannot be overlooked on account of any inconvenience
that may result through failure to adopt the proposed amend
ment." Supra, ])agc 904-5.

"Where a state Constitution I'cquires a proposed amend
ment thereto to be agreed to by two succeeding legislatures be
fore its su])miasion to the people, a declaration of the succeed'
ing legislature as to the contents of the proposition voted 'on
hg the preceding legislature is without effect." Koehler vs.
ITill, GO Iowa, 54k

It is, therefore, my opinion that the proposed amendment in
re.spect to appropriating money for the acquiring, etc., of the
water power and forests of the state, has never been properly
adopted a.s an amendment to the Constitution and accordingly
imposes no limitation upon the legislature in appropriating
money for the construction or improvement of public highways
as specifically authorized by the amendment to Section 10, Ar
ticle VIII of the Constitution in respect thereto.
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Constitutional Law—PuUic Officers—A2n^ro2yriations and Ex
penditures—llauy of the duties imposed upon the state for
ester and his subordinates arc for legitimate public purposes,
independent of the question of the constitutionality of the ap
propriation for the purchase of forest reserve lands, and their
salaries may legally be paid.

March 3d, 1913.

Hon. J. y. Donald,

Secretary of State.
Ill your letter of the 3d you ask whether or not the salaries

of the State Forestry Department may legally be paid, i. e.,
is that part of tlie law creating the State Board of Forestiy
and a Forestry Department, which provides for the payment
of salaries and expenses, constitutional?

Sec. 1494—41 Wisconsin Stats. 1911 creates the Board of

Forestry. Sec. 1494—42 creates the office of State Forester
and sub.sec. 3 of that section provides that his duties shall be,
Hiider the supervision of the State Board of Forestry, to

"execute all matters pertaining to forestry within the juris
diction of the state, direct the management of the state forest
reserve, depute one of his assistants to act during his absence
or disability, collect data relative to forest destruction and con
ditions, take such action as is authorized by law to prevent and
extingui.sli forest fires and to jiroveiit forest trespass; codperate
in forestry as provided under sec. 1494—45 of the statutes; and
advance as he may deem wise, by the issuing of publicatrons
and by lectures, the cause of forestiy within the state; and may
cooperate with the university of Wisconsin in the instruction
and training of forest rangers."

Sec. 1494—47 gives the Forestry Department supervision
over town fire wardens and makes the State Forester, State
Fire Warden. See. 1494—62 makes an appropriation to pay
the salaries of the department.

Very clearly, all these duties relate to matters of great pub
lic interest. Appropriations to pay these salaries are for a
public purpose. I understand the claim is being made that

the purchase of lauds for a forest reserve and the carrying on
of scientific lumbering operations thereon are in violation of
art. VIIT, sec. 10, of the Const, prohibiting the State from be
ing a party to or eai'rying on works of internal improvement.
J have been unable to find anv authoritv holding that a forest
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reserve is a work of internal improvement but, without pass
ing on that question, it is sufficient at this time to sajr
that whether it is or is not, the duties of the Forestry Depart^
ment are in large part wholly independent of any forest
reserve. Even if that part of the law relating to the pur
chase ofdands should be held unconstitutional, the part pro
viding other duties for the department and appropriating money
for the payment of salaries and expenses not being depend
ent upon such other part, but separate and distinct therefrom,

.is therefore valid. McDermatt v. State, 143 "Wis. 18, 35; EUe^
V. C. M. & St. P. By. Co., 138 Wis. 215, 227; State ex rel. Wil
liams V. Sawyer Co., 140 Wis. 634, 637.

In this connection it might not be out of place to suggest
that a part of the forest reserve comes to the State by grant
from Congress, especially dedicated to forestry and Teforesta-
tion and that, by the express terms of the constitution, the
avails of such grant and revenues derived from such work
may be appropriated for the purposes expressed in the grant,
even though it be a work of internal improvement.

In my opinion the payment of such salaries is a valid expend
iture.

Constitutional Law—Interstate Commerce—^Interference with)
interstate commerce by proposed state law affecting railroads.
An act requiring railroad companies to install and maintain a
thermometer in each passenger car while said car is used for
the carriage of passengers between points in this state, would
not be unconstitutional as an interference with interstate com
merce.

March 3d, 1913.
Hon. a. E. Frederick,

Memher of Assembly.
Replying to your letter of the 28th ult.> •in which you ask

me whether your bill No. 409, A., if it became a law, would
be unconstitutional, as an interference with interstate com
merce, I beg to advise:

This bill, if it became a law, would doubtless be construed
as intended for the benefit of the public traveling between
points within this state, as in the case of the "Upper Berth
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Law," ch. 272 of the Laws of 1911, State v. C. M. cC* St. P. By.
Co., 152 "Wis. 341. It would be advisable, however, to amend
the bill in this respect, so as to avoid the opportunity for this
question to be raised, by expressly limiting its application to
•cars'while used for the transportation of passengers between
points within this state.

As so construed or as so amended, the act would not be in
valid, as au interference with interstate commerce. Its inter
ference with interstate commerce, if any, would be held to
be indirect only, and therefore within the power of the State
to legislate for the public health and convenience. The act
would come within the rule declared by the United States Su
preme Court in Neiu York, New Haven & Hartford R. B. Oo.
V. Neiv York, 165 XT. S. 629, and, in the absence of conflicting
legislation by Congi-ess, would be held valid. Western Union
Tel. Co.v. James, 162 U. S. 650; 3Io. Eas. £• Tex. By. Co. v.
Haher. 169 U. S. 613: McDcrmoft v. State, 143 Wis. 18.

u
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OriNlOXS RELATING TO CONTRACTS.

Contracts—Bonds—Puhlic Buildings—Contract of Dunphy-
Fridsteiu Co. with Wisconsin State Board of Agriculture, for
erection of grand stand, and bond accompanying same, exam
ined.

Every contract for the erection of any building for the state
must contain the eight hour clause.

The bond aecomjianying such contract must secure payment
of all claims for labor performed and materials furnished.

July 9, 1912.
Hon. J, C. I\IcKenzie,

Secretary State Board of Agriculture.
I have examined and return herewith the contract of the

Dunphy Prid.stein Company with the Wisconsin State Board
of Agriculture for tlie erection and comi^letion of a grand
stand at the state fair gi-ounds and the bond to secure the per
formance of such contract.

The contract recites that the drawings and speeifieations
are identified by the signatures of the parties and become a
part of the contract. I have not the specifications before me,
but call your attention to this clause of the contract. Under
this it will be necessary that j'ou have such drawings and
specifications identified in the manner stated.

The contract also contains the following provision:

''If at any time there shall be evidence of any lien or claim
for which, if established, the owner of the said premises might
become liable, and which is chargeable to the contractor, the
owner shall have the right to retain out of any payment then
due or thereafter to become due an amount .sufficient to com
pletely indemnify it against such lien or claim. Should there
prove to be any such claim after all payments are made, the-
contractor shall refund to the owner all moneys that the latter

S—A. G.
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may be cotnpellod to pay in discharging any lien on said prem
ises made obligatory in consequence of the contractor default."

As the State Board of Agriculture is merely a branch of the
state government, it is at least doubtful whether there could
be any lien or claim for which it could become liable. Fur
thermore, tins matter is one that should be covered by the
bond, as will appear later on in this letter.

Article XI of the contract is one requiring that the Board
keep the grandstand insured, for the protection of the con
tractor, during the progress of the work.

"This is a clause that is not generally included in contracts
with the State and, in my opinion, it would be better if this
were omitted.

Sec. 1729m of the Stats, as amended by ch. 171 of the Laws
of 1911, provides in part as follows:

"Each and every contract hereafter made for the erection,
constimction, remodeling or repairing of any public building
or works, to which the state or any officer or agent thereof is
party, which may involve the employment of laborers, work
men or mechanics, shall contain a stipulation that no laborer,
workman or mechanic in the employ of the contractor, sub
contractor, agent or other person, doing oir contracting to do
all or a part of the work contemplated by tiie contract, .shall be
permitted to work more than eight hours in any one calendar
day, except in cases of extraordinary emergencies."

The clause required by this section does not appear in the
contract submitted.

The bond submitted has not been signed by the contractor.
It should be signed by the contractor, as well as by the surety.

This bond contains a number of conditions which, in my
opinion, ought not to- appear in the bond. Possibly some of
them might be permissible, but the greater part of them are
merely such as to render it uncertain "whether or not the

surety would be liable in case of a failure on the part of the
contractor to perform the work.

Sec. 3327a of the Stats, being a part of ch. 292 of the Laws
of 1899, provides in part as follows:

"All contracts hereafter let for the erection, construction,
equipment, repairs, protection or removal of any building of
the state shall contain a provision for the payment by the con-
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tractor of all claims for labor and material and no contract shall
hereafter be let for the erection, construction, equipment, re
pairs, protection or removal of any building of the state, unless
the contractor shall give a good and sufficient bond, to be ap-
proved by the governor, conditioned for the faithful perform
ance of the contract and the payment of all the claims for work
or labor performed and material furnished in and about the
erection, construction, e<iuipment. repairs, protection or removal
of such building to each anil every person entitled thereto."

This bond does not contain the provisions referred to. It
cannot be approved without such provision.

Contracts— Liens— Laborers— Subrogation— Frincipal and
Surety—'̂ h.QVQ a contractor for work upon a public building,
who has given the bond required by Sec. 3327a, fails to pay
the laborers and material meii and the proper officers are noti
fied by the surety not to pay the balance due to such contrac
tor, but to hold it for the payment of claims for labor and
material, and a general creditor makes claim to such fund un
der an assignment from such contractor, the money should not
be paid to either claimant, but held for determination of their
respective claims by the court.

September 27, 1912.
I-IoN. jr. E. JIcCaffrey,

Secretary Board of Regents University of Wisconsin.
I have had under consideration your letter of July 9th, in

which you inclosed the contract of the JIadisoii Engineering
and Construction Company with the Board of Regents for the
construction of the foundation for the Agricultural Chemistry
Building, the specifications accompanying the contract,
the bond signed by The Title Guaranty and Surety
Company of Scranton, Pennsylvania, to secure the perform
ance of said contract, the letter from The Title Guaranty and
Surety Company to the Regents dated July 3rd, 1912, in which
they offer to settle outstanding claims, etc., and the order of
the Madison Engineering and Construction Company dated
June 1st, 1912, for tiie delivery of $493.50 to the First National
Bank of Jladisou, with Mr. ProudfiFs letter of June 1st, 4.912,
attached.
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It appears from the several papers inclosed that tlie contract,
in question ^vas entered into on the 23d day of October, 1911
that the iladison Engineering and Construction Company en
tered upon the performance of said work and that said work,
has been fully completed; that there still remains due the Mad
ison Engineering and Construction Company the following
sums:

Estimate $493..)0
Final Estimate 316.50
Extras 117.50

that there are outstanding claims for labor performed and ma
terials furnished in the cousti-uction of this building amount
ing in all to $1160.51: that The Title Guaranty and Surety
Company are proceeding ui)on the assumption that the Madi
son Engineering and Construction Company will not pay these
claims and that, tlierefore. they are liable upon their bond for
the same.

The First National Bank of JIadison holds the order signed
by the IMadison Engineering and Construction Company, for
.$493.50, and is claiming that amount from the Regents, to be
paid from the balance due said Engineering Company. The
Title Guaranty and Surety Company proposes to pay tlie sev
eral claims for labor perfoi'med and materials furnished if the
balance due the Madison Engineering and Construction Com
pany upon said contract is paid to them. They deny any lia
bility to pay the amount due the First National Bank, and
you ask me to advise you as to what action should be taken
as to the offer of the surety company, and also what should
be done with reference to the order in favor of the First
National Bank of Madison.

I have had this matter under consideration for a long time
and have talked it over with Mr. Bagley, representing the
First National Bank, and with iMr. Dunn, representing the
Surety Comi)any.

It would appear that the First National Bank has no claim
against the Regents upon the order referred to. See SJiohis
V. Fcrcjc, 102 IVis. 122: Cool' v. Ci(y of McmisJia, 103 "\Yis. 6,
Dugan v. Knopp. 105 Wis. 320:Boesser v. Nat. Exch. Bank, 112
Wis. 591: Thicl v. John Wrck Lunxber Co., 137 "Wis. 272.
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In the-first case cited the court say:

"A debt cannot, at the will of the creditor, without consent of
the debtor, be split up, and several suits maintained thereon,
whether by assignment or otherwise. The debtor has a right
to pay liis debt in solido. and to I'cfuse to lie subjected to suits
by several claimants: and no notice of an assigTiment of a part
of a debt, no matter how complete in ei[uity as i)etween the as
signor and assignee, can destroy the right of the original
•debtor, without his consent."

It appears, however, that the l''irst National Bank now has
a further order signed by the Itladison Engineering and Con
struction Company, autiiorizing them to collect the full
amount remaining due upon the contract.

In one of my interviews with j\Ir. Bagley he produced what
purported to be such au order.

In the ease of liiclic.rds Brick Co. v. RoUnccU, 18 App. Cases

Dist. of Columbia 516, it appears that a firm of building con
tractors made an assignment of balances due them from the
government for building life-saving stations to a trustee in
trust, to apply part of the proceeds to their general creditors.
It was held that sureties who had signed the bonds of the con
tractors required by law conditioned for the payment of all
persou.s supplying labor and materials might maintain a bill
in. chancery to i>revent the aiiplieation of such amounts due
to the payment of general cre<litors until all claims for which
recourse might be had to the sureties had been fully paid, and
that a receiver would be appointed to prevent sucli misappli
cation. Among other things the court say:

"The statute just re<-i1ed makes provision that is intended
practically to serve the same beneficent purpose of a mechanic's
lien law. . . .

"That is to say, the .bond is liable rather than the building
upon which labor and materials are used in eon.structioii; and
if the sui'eties shonld pay claims for such lalior and materials
for which tliey may ))e res]>onsil)le on the bond, they liave a
right, upon well settled principles, of substitution of such claims
as against the contract price of the work renndning clue to the
contractor. And having such right of substitution, the sureties
have a right to interpose to prevent tlie di"\'ersion or misapplica
tion of tlie fund, and to require it to be paid out to the parties
entitled to receive it in tiic first instance by virtue of the lien
and preference given by operation of the statute."
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It appears to me that it is not so clear Avhich one of the
two claimants in qnestion is entitled to the balance due upon
this contract as to justify payment to either without the con
sent of the other. I would advise the withholding of payment
to either until the matter has been determined by proper pro
ceeding in court, unless the two claimants file with you a writ
ten agreement authorizing such payment to one or the other.
Should either of the claimants start a proceeding in court, the
proiier procedure then would be to deposit the money in court,
together with a proper statement of the facts, when the claim
ants may fight tlie matter out between themselves.
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OPINIONS KELATING TO COKPORATIONS.

Coyiyoralions—Couccming the manner of filing ai-tieles of
incorporation by Secretary of State.

June 1, 1911.
Hon. James .A. Frear,

Secrclary of State.
Your coininiinicatioii of the 31st iilt., couccvning the matter

of the filing of articles of incorpoi'ation by the Globe Hotel
Company of Milwaukee, stating that the original articles of in-
eorj)oration were ftled Feb. 14th, 1906, but that no certified
eojty of same has ever been filed with the r(!gister of deeds as
required by law, and asking whether or not in my opinion
there is any objection at this time to your certifying to a copy
of said articles to In; recorded with the register of deeds and
wiiether there is any objection to your issuing certificate of
incorporation upon reeei])t of cci'tificate from the register of
deeds certifying to the recording of a copy of said articles in
his office, is received.

In reply thereto would say that in my opinion the statute
requiring the filing of certified copies in the office of the regis
ter of deeds is directory and that the failure to file such certif

icate of incorporation does not invalidate the act of incorpora
tion by the company and that there is no legal objection to
your certifying a copy of the original articles to the register
of deed.s at this time and upon receipt of the certificate from
the register of deeds certifying to the recording of such copy
.vou can issue a certificate of incorporation.

Corporations—Right of Stockholders to limit or deny voting
power of preferred stock in certain cases.

July 19, 1911.
Hon. James A. Frear,

Secretary of State.
I ant in receipt of your favor of the 19th inst., enclosing let

ter from Geo. P. Hambrecht concerning the proposed articles
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of incorporation of Gleue Brothers, incorporated. In his letter
Mr. Hambreeht quotes wliat purports to be art. VII of the ar
ticles of incorporation of said company and you ask whether
or not the articles may be accepted for filing witli art. VII in
the foi'in quoted in his letter.

Art. VII as ((uoted by Mr. Hambreeht in his letter is as fol-
low.s:

"These Articles may be amended by resolution setting forth
suck amendment or amendments, adopted at any meeting of
the stockholders by a vote of at least two-thirds of all the com
mon stiick of said eorporjition then outstanding."

Sec. 17o9a of the "Wisconsin Stats, as amended by ch. 576
of the Laws of 1907 provides in part as follows:

"Any corporation may provide for preferred stock in its orig
inal articles of organization or by aineudmciit thereto adopted by
the iiuauimous vote of the stoekliolders and may in such original
articles or by such amendmeiit thereto adopted by the luiauimous
vote of the stockholders provide for the payment of dividends
on such preferred stock out of the profits at a specified
rate before dividends are paid ui>on the common stock; for
the accumulation of such dividends; for a preference of
such preferred stock, not, however, exceeding the par value
thereof, over tlu? common stock in the distribution of the cor
porate assets otlier than i>rofits; for the redemption of such pre
ferred stock, and for drrijirr/ or rcsfriciiiifj ihc rotwrj power
of such preferred sioejc."

I have not the original articles of incorporation of this com
pany before me but assuming that all of the other articles are
in conformity with law I see nothing in art. VII which would

conflict with the provisions of tbe statute above quoted. Art.
VII ill effect provides that articles may be amended at any
meeting of the stockholders by a vote of at least two-thirds
of all the common stock of said corporation then outstanding.
This in effect simply restricts the voting of preferred stock
in case any preferred stock should be issued by such company.
Inasmuch as see. 1759a as amended expressly provides that the
preferred stock issued by any corporation maj- be restricted
or even denied any voting power, I am of the opinion that art.
VII as quoted in i\Ir. Hambreeht's letter is not in conflict with

the statute and that the articles may be accepted for filing in
the foj'm quoted in his letter.
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Corporations—Amctuhncnt of Articles—Filing Fee—A cor
poration may amend its articles changing it from a nonstock
to a stock corporation.

Wliere such corporation was originally a stock corporation,
the tiling fee is H'lO.OO for the amendment and $1.00 for each
$1,000.00 of its caihtal stock in excess of $25,000.00.

July 15, 1912.
Hon. James A. Frear,

Secretary of State.
In your favor of July 11th, you enclose articles of incorpora

tion of the Grant County Telephone Co. and amendment to
such articles changing the company from a stock to a nonstock
company. You state that the company now desires to change
back to a stock comi)any and ask my opinion as to whether
this is pei'inissihlf and if so, what the filing fee will be.

Section 1774, "Wisconsin Statutes, provides that the articles
of any eori)oration organized under chapter 89 may be
amended to "provide anything which might have been origi
nally provided in such articles, but no corporation without
stock shall change substantially the original purposes of its
organization."

Since the articles might originally have provided, as they
did, tiiat tile corporation should bo one with stock, I see no
reason why they may not now be reamended to so provide.
Such an amendment is not a change in the original purposes of
the corporation but merely a change in the method of its own
ership and its control.

As to the proper filing fee to bo cliarged. section 1772 (9) (c)
(eh. 341, Jjaws 1911) provides for the payment hy such corpo
ration of "twenty-five dollars for the articles and ten dollars
for each subsequent amendment thereof together wdth a
further fee of <tne dollar for each one thousand dollars of its
authorized capital stock in excess of twenty-five thousand dol
lars." In the ease of an amendment changing from a non
stock to a stock corporation, if the capital stock lie placed at
less than twenty-five thousand dollars, a strict reading of the
statute would permit the in.iustice of allowing a corporation
to organize as a nonstock corporation without the payment of
any filing fee and then by amendment and the payment of
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merely a ten dollai^ fee evade the payment of the additional
sum it would have been required to pay had it been originally
incorporated as a stock corporation. ''Such a discrimination
would bei so highly unreasonable that it would be absurd to
claim that any such intent was in the legislative mind." (Hiate
er. rcl v. Jiailraad Commission,Wis. 80, 90). But in view
of the fact thai the coiqioration liere desiring to amend its ar
ticles was originally a stock company and presumably paid the
incorporation fee required of such companies, 1 think that as
applied to it, the statute can and should be construed to re
quire it to i)ay "ten dollars for each . . . amendment
. . . together with a further fee of one dollar for each one
thousand dollars of its authorized capital stock in excess of
twenty-five thousand dollars." (ch. 841, Laws of 1911).

Corporafions—Proxies—An irrevocable proxy is not against
public policy.

Such a proxy siiould not be included in the articles of or

ganization.

August 9, 1912.
Hon. Ja.mes A. Frear,

Secrelanj of State.
In your letter of August 9th you inclose proposed articles

of incorporation of the Power-Stevens Fan Devices Company
and ask whether, in my opinion, there is any objection to fil
ing the articles because of the provisions contained in article
IV.

The article in question reads as follows:

"It is understood and agreed tiiat the preferred slock shall
have no prefercnc<' excepting in the mattei* of liie election of
two of the directors as herein provided. All of tlie common
stock of the eorapany, l)y Avhom.soever owned or hold, shall for
the term of five years from tlie date of the oi-ganization of this
company, be voted at the stockliolders' meeting by Josepli C.
Schubert of Hadi.'^on, AVisconsin, and in caw of ids death or re
fusal to act, by some pei'son elected by a majority of the pre
ferred .stock outstanding, for tlie sole purpose of electing two
directors who shall be recommended to said Jo-seph C. Schubert
or his successor by a majority of the preferred stock outstand
ing. After whieli said tru.st shall be released and the owners
of said common stock shall be free to use the same in such elec-
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tion and otherwise a.s they see fit. After liie expiration of said
term of five years, said common stock shall be* relieved of said
trust.''

The statutory provision relating to preferred stock is found
in see. 1759a of the Stats., as amended by ch. 576 of the Laws
of 1907, reading as follows:

"Any corporation may provide for preferred stock in its or
iginal articles of oi-ganization, or hy amendment thereto adopted
by unanimous vote of the stockholders, and may, in such or
iginal articles or hy such amendment thereto adopted by the
unanimou.s vote of the stockholders, provide for the payment
of dividends on such preferred stock out of the profits at a
specified rate Ijcfore dividends are paid upon the common stock;
for the accumulation of .sucii dividends; for a preference of
such preferred stock, not, howevei", exceeding t!ic par \'alue
thereof, over the common stock in tile dislribution of the cor
porate assets other than profits; for the redemption of such
preferred stock, and for denying or restricting the voting jiower
of such preferred stock. Neither iireferred nor common stock
shall bear interest. Certificates of preferred stock and
common stock shall state, on the face thereof, all privileges ac
corded to and all restrictions impo.sed upon preferred stock.
No change or amendment in relation to such preferred .stock
shall be made, except by way of amendment to tile articles of
organization adopted by the unanimous vote of tiie liolder.s of
all the outstanding stock, both preferred and common."

In my opinion, the only preferences that may be given to
preferred stock are those enumerated in this statute. I am

therefore of the opinion that the stock referred to in the ar
ticle in (luestion is not properly preferred stock. The article
in qnestion, if it has any validity at all, is in effect an agree
ment by which is created an irrevocable proxy for the term
therein named for the voting by said Joseph C. Schubert of
nil tiie common stock for the purpose therein enumerated.

Section 1760 of the statutes, provides in part:

"Every stockholder of any corporation shall be entitled to
one vote for eaeli share of stock held and owned by him at
every meeting of the stockholder.s and at every election of the
officers thereof, and may vote either in person or bj' proxy at such
elections, and by proxy at other meetings when so provided by
the liy-law.s of the coi-poration."

All irrevocable proxy is not against public policy. Brown
ing r. Pacific Mai! Steamship Co.. 5 l^latch, 525; Fed. Cases No.
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2025: 23 Am. and Eng. Ency. of Law. (2nd ed.) p. 300, and-
cases there cited.

This raises the question of whether or not such irrevocable
proxy may properly be made a part of tlie articles of organi
zation. Sec. 1772 of the Stats., as amended, enumerates cer
tain things that must be included in the articles. Subdivision.
7 of said section, as amended by ch. 355 of the Laws of 1909,
provides in part as to what sliall be contained in such articles:

•'Such other provisions or articles, if any, not inconsistent
.witli law, as they may deem proper to be therein inserted for
the interests of such corporation or the accomplishment of the
purposes thereof, including, if desired, the duration of its ex
istence."

"Within the liberal construction that would undoubtedly be-
placed upon this provision, it is my opinion that the article in
question would probably be construed as within the discretion
of the framers to include in the articles, and its inclusion
would not justify you in refusing to file them, although I be
lieve that such provisions ought to be included in the by-laws
or in an independent contract, rather than in the articles ot
organization.

Corporalionf!—A foreign corporation whose articles authorize
it to do the bu.siness of a casualty company, and also to do the
business of a trust company bank, and to engage in all kinds
of business that a natural person may engage in in any part of
tlie world, should not be licensed to do business in this state-

October 30, 1912.

Hon. Ja]ues A. Freak,

Secretary of Staic.
I am in receipt of your letter of October 25th, together with

a letter addressed to you by Mr. John W. Burdette, of Chicago,
dated October 21st, setting forth the purposes of the Interna
tional Guaranty Company, an Arizona coiq^oration. You state
that said Burdette desires to obtain a license to do business in
this state, and inquire whether it will be in order for your de-
]>artment to issue license to said company. ]\Ir. Burdette sets
forth in his letter that, under the charter of the International



Relatin-u to Corporations. 125

Guaranty Company, it is authorized to transact the following
"business:

"To make contracts of guaranty and surety bonds, to act, as
agent, trustee or attorney in fact in any transaction or negotia
tion; to contract for services of attorneys at law for the pros
ecution or defense of any matter or proceeding before any court
of law or chancery, or other tribunal; to collect, adjust and
settle claims on commercial or other accdunts. and for damages
for breach of contract, or personal injuries, or any demand
of any nature whatever: to furnisli commercial reports, so-
called, and to investigate and furnish information upon any
and all matters as required; to buy, own and sell shares of
capital stock in incorporation comi)anies. including its own
stock; to buy, own and sell patent rights, lionds, inortgages,
notes and other securities: to enter into contracts with attor
neys at law, physicians, dentists, merchants, professional and
business men of all kinds, for mutual service; to buy and for
ward goods and mercliainli.se of every description, and to en
gage in the mail order business, so-called, and to engage in any
and all kinds of business that a natural person iiugbt or could
in the United States or any part of the world."

It is very evident that the purposes set forth in the articles
of this corporation are too broad to permit it to be authorized
to do busiue.ss in this state. The first line, as quoted above,
authorizes the corporation to make contracts of guaranty and
surety bonds. This would make it a foreign casualty company,
and under section 1966—32 of the statutes, application for
license should be made to the insurance commissioner, and
other provisions in said section must be complied with. The
second line authorized the corporation to act as agent, trustee,
or attorney in fact in any trans\actiou or negotiation. This is
a power given to trust company banks in this state under eh.
86 of the Laws of 1909. Another provision sets forth that the
corporation is authorized to buy, own and sell shares of capital
stock, including its own, etc. In order to do this in this state
it would be required that the corporation comply with the pro
visions of sec. 1775 of our Statutes. The last clause authorizes
-the corporation to engage in any and all kinds of business
that a natural person might or could in the United States or
in any part of the world. It is very evident that natural per
sons are permitted to do acts in other parts of the world which
are illegal in this state, and even in other states or territories
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in the United States natural persons might do acts Avliich the
laM's of this state prohibit. It is not necessary to enumerate
any such, bnt it is very evident for the reasons stated that this,
company should not be licensed to do business in this state,
and I must advise you that it is your duty to refuse to issue a
license for said company to do business in the state of Wiscon
sin,

Corporaiions—Foreign Corporations—Whether the making-
and performing of a contract by a foreign corporation to fur
nish and install the light fixtures for the capitol is doing busi
ness in the state so that a license is necessary Cjuestioned.

November 6, 1912.
Hon. James A. Frear,

Secretary of State.
In your favor of November Jth you enclose letters from Cur

tis, Mallett-Pri'vost & C'olt, witli reference to the ^litchell-
Vance Company, a foreign cm-poration, from •which it appears
that such company obtained the contract for furnishing and in
stalling the light fixtures for the capitol, and you ask whether
the company should obtain a license to do business in this
state.

There is much force in the argument that the company is
not within the terms of our statute requiring foreign corpora
tions to obtain a license, because it is engaged in interstate
commerce and that it is doing no business in this state except
sucli as is incidental to and involved in such interstate com
merce. In addition to the eases cited in counsel's letter, see
^YoIf Co. V. Kutcli, 147 Wis. 209, 214—15, where tlie court
stated that "The fact that plaintifl:' agreed to furnish a mill
wright to assist the vendee in putting the machinery in place
was a mere incident to the contract and did not deprive it of
its interstate character."

It should be noted, however, that our court has held con
trary to counsel's contention that "a single contract falls
within the ban of the statute." Soulhivestern Slate Co. v.
Stevens, 139 AVis. 616.

I feel, however, that I should not definitely decide this ques
tion at this time, since neither your department nor tliis one is
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at present required to take any official action in the matter.

Should a dispute arise later between the Mitchell-Vance Com
pany and the State of Wisconsin, it might become my duty to
defend the state's refusal to pay on the ground that the con
tract is void because the company has not complied with the
statute in obtaining a license. It certainly seems that you
have done your full duty in calling tlie attention of the com
pany to the provisions of our statutes and the decision as to

whether tlie company will apply for a license thereunder is
for them and their attorneys.

Corporations—Insurance—A corporation "to conduct the
business of a general agency for insurance" is not an insur
ance corporation within sec. 1897f Wis. Stats.

November 14, 1912.
Hon. Herman L. Ekern,

Connnissioncr of Insurance.
In your favor of November 13th, you enclose copy of arti

cles of association of the U. S. Operating Company, and re
quest my opinion as to whether this company may sell its stock
in this state without complying with sec. 1897f of the Statutes.
That section provides in part:

••No person sliall, for the purpose of organizing or promoting
any iiisui-ance corporation * « * sell or agree or attempt to
sell within this state any stock in sucli insurance corporation
unle.ss the contract of subscription or of sale sliall be in writing
and contain a provision in the following language:" etc.

The copy of the articles show that the IJ. S. Operating Com
pany is a corporation organized under the laws of the State of
Maine "to conduct the business of a general agency for insur
ance" etc. It does not seem to me that this company is an
"insurance corporation" within the meaning of those words
as used in see. 1897f. See. 1895m provides that the word
"company" when used in any statute relating to insurance
shall include "all corporation.s, associations, partnerships or
individuals engaged as principals in the business of insurance,
except mutual benefit societies." I think the word "corpora-
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tiou" in sec. 1897f should be given substantially the same
meaning and it is thus inapplicable to a company organized
merely "to conduct the business of a general agency for in
surance."

Corporations—Sec. 1771 authorizes the incorporation of cor
porations without capital stock.

November 14," 1912.

Hon. James A. Frear,

Secretary of State.
In your favor of November 13th, you enclose articles of in

corporation of the Milwaukee Automobile Dealers Association,
together with letter from "W. A. Jones, Treasurer of the "White-
head & Hoag Company of Newark, N. J., in which he asks
whether

"the laws of Wisconsin permit the organization of a cor
poration without capital and with no personal lial)ility of the
directors and ineorporators and allow such an orgaiiizfitiou to
do business and obtain credit without any resources whatever."

Section 1771 of the statutes provides in part that a corpora
tion "may be formed to have a capital stock divisible into
shares or without any capital stock upon such plan as may be
agreed upon." Since it appears from Mr. Jones' letter that
there is or may be litigation concerning the corporation in
question and since the matter does not seem to come before
your department nor this one for official action at this time I
refrain from expressing any opinion as to the personal liabil
ity of the directors and ineorporators for the debts of such
a corporation.

Corporations—Insurance—Capital stock of insurance cor
poration may be diminished as provided in sec. 1774.

November 22, 1912.

Hon. George E. Beedle,.

Deputy Commissioner of Insurance.
In your favor of November 18th, you state that you are in

receipt of a letter from the ililwaukee German Fire Insurance
Company, reading as follows:
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"Oil July 1st, 1012. tlie I\Iil\vauki'e Oernuin Fire Insurance
Company reinsured all of its outstandiii? liabilities in the New
Hampshire Fire Insurance Company of Manchester. N. II.. of
which you hold a eoi)y of the conti-act. I l)eg to advise you
that tin; Milwaukee (Jerinan Fire Insurance (Company stock
holders contemplate reducing, the capital to +.1(1.00(1, and the
surplus to +10,000. Our capital is now .+220.000, and our sur
plus somewhere in the neighborhood of +70.000. 1 wish to in
quire if this is in compliance ^\'itb tbe law. An early reply
will greatly oblig<',"

You request my oi)ijiion as to whether the company may be
permitted to reduce its capital stock for the assumed purpose
of dividing same among its stockholders.

Section 1806 provides for the organization of'insurance cor
porations and for the amendment of their articles "in the
manner juovided in chai)ter 86 of the statutes, except that
such articles and amendments shall be filed in the office of the
commissioner of insurance instead of being filed in the office of
the secretary of slate," etc.

This obviously makes applicable the provisions of sec. 1774,
whicli pro'vithi that a corporation may amend its articles so
as to "increase or diminish its capital stock." If l.he capital
or surplus be reduced below the amounts specified in see.
1897g, the company is, by the terms of that section, prohibited
from transacting the business of insurance. Sec. 1897i pro
hibits the transaction of business by a domestic insurance cor
poration "other than the dissolution and uunding up of its af
fairs at. any time after its risks outstanding for a period of one
year shall have been below the minimum prescribed by sec.
ISIISd." If there be uo violation of those sections I see no

reason why the proposed reduction in the capital stock may
not be made, fhough the stockholders participating in such
reduction might incur the liabilities imposed by sees. 1906 and
1906a and also those imposed by see. nof) as construed in
Killen v. Jiantcs, 106 Wis. .146, 569 and Tkics v. Ihirr, 125 Wis.
651.

Corporal-ions—Rescinding forfeihire of franchise—^No author
ity is given the secretary of state to rescind a forfeiture of a
corporatioirs franchise, on account of failure to file an annual
report, except on presentation of an affidavit of the president

9—A. G.
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and secretary thereof. An affidavit by one styling himself
"liquidation agent" is not sufficient.

December 10, 1912.

Hon. James A. Frear,
Secretary of State.

In your favor of December 9tli, you enclose affidavit signed
by Walter H. Wright, in which he sets forth that he is "li
quidation agent" of the Smith Paint & Varnish Company, a
Wisconsin corporation organized on or about November 15,
1900; that said corporation failed to file its annual report for
the years 1909, 1910 and 1911, and that said corporation has
not suspended its ordinary and lawful business since its or
ganization or since the date of forfeiture. You also submit
annual report of said corporation, in which its location is
stated to be 1121 Wells Building, Milwaukee, and the name of
its president as Franklin T. Smith, address unknown, and in
which it is also stated that said corporation was not engaged
in actual business during the past year and the nature of the
business during the past year is stated to be collection of ac
counts. You request my opinion as to whether the forfeiture
of its corporate riglits and privileges which has been declared
by reason of failure to file the annual reports required, may be
rescinded.

Sec. 1774a provides for such rescission "on presentation of
an affidavit signed by the president and secretary of a corpo
ration to the effect that such corporation has not suspended
its ordinary and lawful business since its organization or sin(;o
the date of forfeiture." Without considering the discrepancy
between the affidavit filed and the proposed annual report as
to whether the cor])oration has suspended its ordinary and
lawful business, you will note that no authority is given you
to rescind a forfeiture except on pi-esentation of an affidavit
signed by the president and secretary. "The general rule
governing the organization of eoi-porations is that the pro
cedure prescribed by statute must be substantially and strictly
complied "with." Slocum r. Head, il05 Wis. 431, 433.

It seems to me that the same rule must be applied to a res
toration of corporate rights and privileges, and that in the
absence of the affidavit specified you have no authority to act.
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(UivporuHons—Since the passage ol" eli. G12, Laws 1911, a
street and electric railway may be organized with power to
purciiase and operate gas plants.

January 13th, 1913.
lIoN. John S. Donald,

Secretary of State.
Replying to the request of your predecessor, Honorable

James A. Frear, dated December 27th last, for an opinion
upon the proposed articles of organization of the "Wisconsin
Railway, Light and Power Company, permit me to say; Since
this request was received the provision in the proposed ar
ticles as to the purposes of the corporation has been changed
by Honorable E. S. Mack, one of the attorneys for the corpo
ration, b}^ striking out the words "mail, express, merchandise"
from the subjects of transportation, so as to avoid the objec
tion pointed out in the opinion of my predecessor under date
of April 1st, 1912, rendered to your department, as to simi
lar phraseology.

Mr. Mack also made one other change in the reading of the
articles, at my suggestion.

The articles still i-etain as a part of the purposes of the pro
posed corporation, "the manufacturing, distribution, selling
and furnishing of light, heat and i)ower by gas or other
means," as well as the holding and operating of street and
electric railways.

In an opinion found on page 233 of the Biennial Report and
Opinions of the Attorney-General for 1908, it was held that
a corporation organized to operate a street and electric railway
could not legally include in its articles as another purpose the
purchasing of the properly of gas light companies, water com
panies and heating companies. A similar opinion is found on
page 260 of the same report, and another on page 141 of-the
Biennial Report and Opinions for 1906.

Based upon these, other opinions, not yet published, have
held the same.

Sec. 1862 Stats., as amended by eh. 39, Laws of 1911, pro
vides in part:

"Corporations for constructing, maintaining and operating
street railways may be formed under chapter 86, a^id shall have
powers and be governed accordingly."
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See. 1771 Stats., being part of di. 8G, provides in part:
"Three or more adult persons, i-csidents of this state, may

form a corporation in the manner provided in this chapter to
conduct, pursue, i)romote or maintain any one or tnorc of the
following named purposes, the same being of a lawful nature:
[Here follow a list of purposes.] . .

Or for any lawful business or purpose whatever, whether simi-
lar'to the ])urpos{'S herein mentioned or not, except the business'
of banking, insurance (othei" than title insurance), building oi
operating public railroads or plank or turnpike roads or other
cases otherwise specially provided for."

As corporations to ojierate slreet railways are to be organ
ized under chapter 86 and "have powers and be governed ac-
cordinglv," it might well be claimed that they are authorized
to form for any additional "lawful business or purpose what
ever" not "otherwise specially provided for." The former
opinion, however, relied very largely upon the language used
in section 1862a Stats., authorizing an electric railway to pur
chase

"all or any part of the real and personal ])roperty. rights,
privileges, oi'dinances aud franchises of any other street rail
way company, foreign or domestic, operating or to operate a
street railway hy cJcclric iiower or of any corporalion, foreign
or domestic, "now or hereafter existing, formed for Ihe^piu-pose
of manufacturing, creating or generating cleciricUy for power,
light or heat or any other purpose," etc.

Under the doctrine of noscitur a sociis it was held that this
excluded the acquiring or purchasing of property, etc., of cor
porations not relying upon electricity for power, light, etc.
The legislature of 1911, however, seemed to have placed a
l)ractical eonstrnctioii upon the ])uvposes that may be com
bined in tlie articles of such a corporation.

Subscc. 3 of see. 1222—2 Stats., relating to taxation, for-
mei'U' provided:

"Any corporation organized under the laws of Ibis slate for
manufacturing, generating or furnishing light, beat, power, sig
nals or other service hy ehcfricily, with the power of accepting
and operating nndei' franchises granted by mnnicipalitics, and
•wholly operaied hy a slreet raitiray company, and opei-atod in
connection with Ibo railway properly of such company as owner,
lessee or otherwise, shall he deemed a light, heat and power
company within the meaning ofthis act."
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By eh. 612 of the Laws of 1911 the words "by electricity"
were stricken out.

As pointed out by Mr. Mack, the only practicable method
for a public service company of furnishing light, heat, etc.,
otherwise than by electricity at the present time is by gas.
The conclusion would seem to follow that the Legislature it
self understood that gas and electric plants for furnishing
light, heat, power, etc., may be operated in connection with
each other and in connection with electric railways. While it
IS not entirely clear that the court would interpret these sec
tions as permitting such combinations, yet, in view of the fact
that the filing by the Secretary of State of articles combining
purposes that the la\y does not authorize the combination of
does not add anything to the actual authority of the corpora
tion, I would advise you that these articles be accepted and
filed.

Another reason for feeling that no great harm can come from
such combinations is that all of these public utilities are un
der the supervision of the Railroad Commission.

I am informed by Mr. Mack that there are a number of pub
lic service corporations in this state pperating combined plants
of this nature.

The opinions rendered since the passage of ch. 612 of the
Laws of 1911, which followed the earlier opinions herein re
ferred to, were written without having that chapter, called to
the attention of the writer.

Corporations—The articles of association of a corporation
organized under ch. 86, Wis. Stats., 1911, may include any or
all of the purposes stated in sec. 1771, Wis. Stats., 1911, and
any other lawful purpose, or purpose not "otherwise specially
provided for".

February 4th, 1913.
Hon. J. S. Donald,

Secretary of State.
In your letter, of January 29th, you enclose a proposed

amendment to the Articles of Incorporation of the Central
Wisconsin Construction Company, and ask if in my opinion
an amendment containing the combination of purposes as set
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i'ovili therein slioukl be accepted and tiled in your oltice. ^ ou
also send tiie original Articles of Organization.

The purposes of the organization as.staleti in the original
ai'ticles are:

"to build, erect, construct, eipiip railroads, bridges, viaducts,
tunnels, dams, dykes, culverts, buildings el all k;nd;, gi'uvel
road turnpikes, streets, alleys, telephone and telegraph lines,
power i>lants, depots, walls, embankments, ditches, drains, sew
ers, canals, and artiticial waterways, tiumes, liydrants. water
tanks, archways, fences and monuments, and to hold and own
real estate and buildings for its own use and business and to
perform and execute for jirofit all sueh works as are usually
done by a general eonti-aetor.

The amendment seeks to add to these jiuriioses the follow
ing :

"to engage in agricultural pursuits, any lawful l)usiiiess or
purpose connected therewith; to engage in .a general chemical,
mechanitail, commission or storage business; to engage in drain
age and j'eclaiming of wet, suhinei'ged and overflowed lands,
and the maintenance and operation of drains, canals and ditches;
to engage in and carry on a general lumber and eoal business;
to drive logs, timber and lumbei"; to buy, sell, lease, own and
deal in and with railway cars, locomotives, engines and all kinds
of railway efiuipment and supiilies; to furnish light, heat and
power by electricity, gas and steam or otherwise; to purchase,
lease, own, and hold and construct, manage and maintain hotels,
restaurants, inns and eating liouses; to buy, sell, own, hold,
h-ase, sell and dispose of real estate, lots and townsites and to
mortgage and eiicumlier the same and to guarantee the title
thereto, or of any person, firm or eurporalion; to imy. own,
lease, hold Letters Patent, copyrights and trademarks, to buy,
sell, own, hold and equip, maintain, operate and dispo.se of
electric light, gas, and power plants; to engage in the loaning
of money on real or personal security, or otherwise; to buy,
own, hold, .sell, exchange, deal in and with notes, bonds, bills
of exchange, commercial paper and personal property of every
kind, nature and desci-iption; to improve rivers, harbors and
streams; to buy, sell, lease, own, iiold and operate boats and
ships of all kinds and to conduct and carry on a general ship
ping and forwarding transportation l)usiness; to construct, buy,
sell, lea.se, operate and maintain telegraph and telephone lines,
and do a general telephone ami telegi-apli business; to con
struct, maintain and operate theaters and places of amusement;
to Imy, sell, lease, own, hold and construct, maintain and oper-
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ate water works and all ntiiities of a public or private nature;
to engage in a general moreanlile and inanufaeturing business,
and to prepare for market and market any article or product
in tbe manufactin-e of wliicdi any minei'al, vegetable or animal
matter may be or ))eeome a factor; to furnish mutual aid, b<me-
fits, maintenance and supi)0J't to tlie mumhers of this corpora-
tion, their families, or kindred in case of sickness, misfortune,
poverty or death; to mortgage and encumber any part or all
of its pro])erty of every kind, nature and description; to buy,
sell, own and hold in its own name the capital stock of any per
son, firm or corporation or corporations, and to vote the same
and each share thereof by and through its propei* officei-s at
any and all stockholders meeting or meetings of the corpora
tion in which this corporation may own or hold such capital
stock.''

It would ai)pear tiiat the following language found iu the
opinion in Dancy v. Clark, 24 Appeal Cases District of Columbia,
487, might well be applied to the articles as so amended:

"This certificate is (jnite remarkable for its verbosity and
repetitions. It would seem that no term or expres.sion within
the remotest degree connected witli the science of civil engineer
ing has been omitted, and that there was an effort in it to take
in and cover all the vast area of the extensive realm of mining,
manufacturing, mercantile, mechanical and transportation in
dustry from tlie matter of taking any and every mineral, coal,
iron, copper, and all the rest of tliem, out of the earth, to that
of the purcha.se and sale of patents and patent rights and the
operation of great railway systems. It may be doubted whether
ever before there has been a more ambitious attempt to take
in a wider range of Imrnan industry for one small corporation."

This, however, has little bearing on the question you submit.
Sec. 1771, "Wis. Stats. 1911, provides that corporations may be
formed to conduct, pursue, promote or maintain any one or
more of a number of purposes therein enumerated stated in
separate paragraphs, and at the end the section provides:

"Or for any lawful business or purpose whatever, whether
similar to the purposes heroin mentioned or not, except the
business of banking, insurance (other than title insurance),
building or operating public railroads or plank or turnpike
roads or other eases otherwise specially provided for."

Most of the purposes specifically named in the statute, as
well as a number of others, have been included in the proposed
amendment.
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So far as I have been able to ascertain, no one of the pnr-
poscs naniecl in tlie ]>roi)Ose<i aiiiendiiient is niilawfnl. Aiuoiifj
sueli ])uri)oscs, I find tlie following: "to improve rivers, har
bors ami streams." The similar purposes named in the stat
ute are "impi'ovement-of logging streams." "Rivers and
streams, the improvement thereof for the purpose of log driv
ing." "Streams and rivers, the improvement thereof for log
ging ])urposes." It will be noted that the purpose stated in
the amendment is much broader than that specifically author
ized by the statute. Further, sec. 1786g Wis. Stats, makes spe
cial provision for the organization of corporations "for the
impi'ovement, for piirj)osos of navigation, of anj'* stream in
this state not used for logging purposes," etc.

This section ri'qiiires five signers to the articles of corpora
tion, while see. 1771, AVis. Stats. 1911, requires only three
signers. As eori)Oi'ations for this purpose aic "otherwise si)e-
eially provided for," I am of the opinion that the purpose
stated in the amendment and herein referred to, eannot legally
be combined with the other j>iiri)oses staled therein.

May the other jmi-poses slated in sneh amemlment legally
he combined? In the ease of Slalc c.r rcl. r. Building
Co., 141 Wis. 400, the i-elator strongly contended that only those
purposes stated in any one paragraph of section 1771 can legal
ly be combined. The eonit, however, did not pass upon that
question. I am imlelited to the briefs in that ease for most of
the citations hereinafter given.

"Whore the statute ])ormits corimrations to be formed for
.several ])urposes named in liie alternative, separated by tlie dis
junctive conjunction 'or', it is held that a single corporation
eannot he organized for more than one of sneh puiqioses, and
that articles of incorporation which inelude more than one of
them are void, and that ineorporatinn under sueli articles will
be refused." 30 Cye. I'il and eases cited. See also Wiliiams
V. CH. Entarpvii^c Co., loS Inil. 45)6, 57 N. E. 581.

Again where the pui-poses for which corporations may be
orgaiiiz( d are stated in separate subchapters, a corporation
cannot fe organized for the purposes stated in more than one
of such subeluiptei-s. Danctj (•. Clark, supra.

Where the statute reiiuires the articles to slate "the ])urpose
for whieli it is formed," the use of the word "purpose" instead
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of "purposes" indicates that a corpoi-ation may not be foniied
for more than the pui'po.ses stated in any one subdivision.
Jiamsctj V, Todd, Tex.'(il4, (i!) S. W. 133, 93 Am. Stale Keiu
875. In some states, tlie statutes exjiressly forbid a corpora
tion for works of jiublic improvement engaging in mercantile
business and in such states a corporation cannot be formed for
both purposes. Baj/ou Cool- Xavifjaiion tf- Fisheries Co. v. Doiil-
hit, in La. 517, 35 So. 729.

In view of these decisions an examination of the history of
sec. 1771 becomes im))0)'lant. Hy sec. 2 ch. 73 Stats. 1858, cor
porations could be formed "for the juirpose of engaging in
and carrying on any kind of manufacturing, mechanical, min
ing or quarrying busine.ss, or any other lawful business." Here
we find the di.sjunctive "or" used. This same provision is con
tinued ill Taylor's Statutes of 1871. Ch. 144, Laws of 1872, au
thorized the formation of corporations "for the purpo.se of en
gaging in and (uirrying on tlie business of mining, smelting or
manufacturing any kind of metal, or (juarrying and marketing
any ore, stone, slate or otlier mineral substance, or construct
ing. leasing oi- operating docks, war<4iouses, elevators or
hotels, or any kind of manufacturing, lumbering, agricultural,
mechanical, chemical, mercantile, transportation or other law
ful business, except that of hanking, insurance and operating
railroads."

(."h. 146, Laws 1872, authorizinl the formation of corporations
for a number of ditferent pur|)o.ses other than manufacturing,
mercantile, insurance, banking, transportation or trading pur
poses stated in separate paragraphs, but without using the dis
junctive "or".

By the revision of 1878. siibslantially the present language
was adopted. It seems to uie reasonably certain that the leg
islature intended some change by this change in language, by
which the word "or" as it had previously been used for twent.y
years, Avas dropped from this section of the statutes. Our stat
ute has re<|uii-ed the artich's to state the "juirpo.ses" for which
organized ever since 1858.

In Illinois, corporations may combine sevei-al different pur-
jiose.s. In rr Adrerlisinii Coiujiaiiji, 177 Fed. 187. 101 C. C. A. L

Where the purposes are statetl enujunetively iii the statute
any number ma.v he comhiiu'd. Louisann Xav. tO Fisheries Co. v
DouUiit, 114 La. 906, 38 So. 613.
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"The mere fact that the adventurers, in drawing their ar
ticles of association, claim greater powers or privileges than
the governing statute allows, will not necessarily prevent them
from becoming incorporate, since tlie law will reject the ex
cessive claim as surplusage." 1 Thompson's Commentaries on
the Law of Corporation, section 229.

I am, therefore, of the opinion that if the clause as to im
proving rivers, harbors and streams is eliminated, the amend
ment containing the eoinbination of other purposes stated
should be accepted and filed in your office.

Corporations—Cooperative Associalion}}—Telephones—Papers
submitted do not show that the Freedom ^Mutual Telephone Co.
attempted to organize as a cooperative association so as to be
entitled to be within sec. 1786e—16.

February 5, 1913.

Hon. J. S. Donald,

Secretary of State.
In your favor of January 28th, you state that the affidavit

which you enclose has been presented to you to be filed for the
purpose of securing for the Freedom Mutual Telephone Com
pany, the benefits of sections 1786(^—1 to 1786e—17 of the
statutes, and you request my opinion as to whether it meets
the requirements of section 1786e—16.

Section 1786e—16 provides in part

"All cooperative corporations, companies or associations here
tofore organizedand doing business under prior statutes, or which
have attempted to so organize and do l)usiness. shall have the
benefit of all of the provisions of section 1786e—] to 17S6e—17.
inclusive, and be bound thereby on filing with the secretary of
state a vmitten declaration, signed and sworn to by the president
and secretary, to the effect that said coiiperative company or
association has by a majority vote of its stockholders decided to
accept the benefits of and to bo bound !iy the provisions of sections
178()e—1 to 17860—17, iiudusivo."

The affidavit submitted states

"That in January, 1911, a number of residents of the touai of
Freedom, numbering in excess of five, undertook to organize as a
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body (rorporatc for the piii-po.si* of building' a lolcphono line; lliat
tli«?y construi'tcd cooperatively a shoi-t line and then liired ser
vice ami coiHiectioii with the Wisconsin Telephone (Jonipany;
that no stock was provided foi-; that no profits are made; tiial
repairs to tlie line are provided by conti'ibutions from the co-
operators; tiiat at the annual meeting of the association it was
determined by a unanimous vote of the stoekhoklers to accept
the benefits of and to be bound by the provisions of sections
1^86e—1 to 1786e—17 inclusive; that a copy of the articles
of association as agreed to in the attemptetl organization under
section 1786e slatutes of 1898 is hereto attached."

You state further that theiT? is no record in your depart
ment of the Freedom ilutual Telephone Company ever having
been incorporated. In the copy of the articles attached to the
afhdavit referred to, it is stated that the signers "do hereby
associate together for the purj)ose of forming a Mutual Tele
phone Comjiaiiy to buy, sell, lease, contract, operate and main-

. tain a teleplione line ajid to furnish telej)houe service there
with." After ]uoviding that "the name of this company shall
be known as Tlie Freedom i\rutual Teleplione Company," etc.,
the articles provide tiiat "Third, The payment of all construc
tion material, including poles, wire, brackets, arms, glass, guy
rods, telephones and all other neces.sary material shall be paid
for shai'e and share alike." Other sections of the articles
provide for the time and place of the annual meeting; for "the
officers of the company;" for the directors who "shall have
full charge of the afinirs and jiroperty of the company subject
to the by-lawsand for the duties, etc., of the officers.

Although the affidavit states that there was an attempt to or
ganize a corporation under section 1786e of the statutes of
1898, it seems to me doubtful whether the articles of associa
tion submitted show an attempt to organize a corporation at
all. Without i>a.ssing on the (|uestions as to whether there
could be an attempted organization under a statute which had
been expressly repealed (seetion 178()e was repealed by chap
ter .562, laws 1907) or whether there could be such an attemjjt
without going so far as to file the articles with the secretary
of stat(? or regi.ster of deeds. 1 am of the opinion tiiat the

articles ol association ' do not show an attemiij to organize
a cooperative association. Tiiey certainly fall far shoi't of the
reipiiremeuts of sec. 1772 in many respects, primarily in that
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llicn-, isjio "(l('(,4<irati(m tliat thoy associate for tlie purposi- of
forming a corporation." The signers may "well have inten(le<l
to form a partnership and tlie articles have been intended to
he juirtnershii) articles of association* merely, but even if the
])nrpose was to form a corporation as is stated in the affidavit,
I do not think that it siilhciently appears that there was a pur-
})Ose to form a cooperative association.. There is in the articles
absolutely nothing to indicate such a purpose unless it be
found in article Third previously quoted. That only is ob
viously insufficient since the payment for construction ma
terial "share and share alike" might be provided for in the
articles of association of a partnership or of an ordinary cor
poration as well as in those of a cooperative association.

I am, therefore, of the opinion that the affidavit submitted
docs not show that the company in question is entitled to ob
tain the benefit of sections ]786e—1 to ]786e—17 of the stat

utes in the manner provided by section 1786e—16,

Cnrporaiion!<—CooperaiivG Associalioiis—Sec. 1773, prohibit
ing corporations from transacting business until fiO per cent
of its capital stock has been subscribed and 20 per cent thereof
paid in, is not ajiplicable to eoopei'ativc associations.

February 5, 1913.

Hok. J. S. Donai.d.

Sccrciarij of Stale.
In your favor of January 29th, you request my opinion as to

whether a corporation organized under ch. 368, Laws 1911,
must have fifty per cent of its stock subscribed and twenty per
cent paid in before it may transact business with any others
thaii its members.

Ch. 368, Laws of 1911, creates sec. 178Ge—1 to 1786e—17,
which i)rovide for the organization of eobperative associations.
The nunihm-s Ihus given the sections created bring them into
chapter 86 of the statutes, relating to the organization of cor-
jDorations, in which eluqder section 1773 is also contained,
which provides in j)art that:

"No such coi-i)oriition (i. e. a corporation organized under
pec. 1772) shall transfmt business with any others than its mein-
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bei'S Until at least one-half of its capital stock shall have been
duly subscribed and nt least twenty per centum thereof actually
paid in,"

Prior to the enactment of ch. 368, Laws of 1911, cooperative
associations could be formed in no other way than under chap
ter 86 (see sec. 1786e, Wis. Stats. 1898, repealed by ch. 562, Laws
of 1907) and thus subject to the quoted part of sec. 1773. Sec
tion 1786e—1, et seq, are complete in themselves and provide
in detail for the organization of cooperative associations. The
purpose seems to have been to make them a distinct class of

corporations, as many of the provisions are in conflict with the
provisions of chapter 86 relating to the organization and pow
ers of corporations in general. This of itself creates a doubt
as to the applicability to a cooperative association of section
1773. In addition, the' final sentence of section 1786e—16 is

"No association organized under sections 1786e—1 to 1786—
17, inclusive, shall be.required to do or perform anything not
specifically required herein, in order to become a corporation or
to continue its business as such. "

"While the provision of sec. 1773 is not strictly a require
ment that the corporation do anything either to become a cor
poration or to continue its business, I think that the plain
intent was to free cooperative associations from the restric
tions placed on other corporations, including sec. 1773. The
supreme court has stated that "The object of the statute (sec.
1773) seems to be to prevent fictitious and fraudulent corpo
rations from extorting money from confiding stockholders and
obtaining credit when they have no real basis of capital to do
business on and no resources to meet their liabilities."
Anvil Mining Co. v. Sherman, 74 Wis. 226, 233. These reasons
would seem to apply to cooperative associations the same as
to other corporations, but I see no reason to doubt the power
of the legislature to exempt such associations from the pro
visions of section 1773 and the advisability of so doing is
peculiarly a question for legislative determination. I am of
the opinion that chapter 368 exempts cooperative, associations
organized thereunder from the quoted provisions of section
1773 and that such an association need not have fifty per cent
of its stock subscribed and twenty per cent paid in before it
may transact business with any others than its members.
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Corporalions—Forfeiture of corporate cliarter may be rescind:
ed only on presentation of affidavit of prosideut and secretary
of company. Affidavit of incorporator not .sufficient.

March 4th, 1913.
Hon. J. S. Donai.d,

Secretary of State.
In your favor of March 1st, you enclose a letter from one of

tlie iTicorporators of the Wolf River Improvement Company,
from wliieh and the facts stated in your letter, it appears that
the corporate riglits and privileges of that company were for
feited January 1st, 1913, for failure to file an annual report;
tliat the organization of the company "has not yet been com
pleted bj' the election of a board of directors and officers";
that the company desires to have the forfeiture rescinded;
and you ask whether an affidavit of one of the incorporators
stating the requisite facts would be sufficient to authorize you
to rescind the forfeiture.

I assume that the organization of tlie company had pro
ceeded so far as to require it to file an annual report and that
the forfeiture was* legally declared.

Section 1774a of the statutes provides in part:

"The Sceretaiy of Slate may rescind the forfeiture provided
in this section on presentation of an affidavit signed by the pres
ident and secretary of a coi'ixiration to the effect that such cor
poration lias not suspended its ordinary and lawful business
since its organization or since the date of forfeiture; or that
the corporation at the time the forfeiture was declared held
title or transferable interests in real estate."

"The general rule governing the organization of corpora
tions is that the procedure prescribed by statute must be sub-

.stantially and strictly complied with." Slocum v. Bead, 105
Wis. 431, 3; Bergeron v. Bohhs, 96 Wis. 641,

I think that the same rule must be applied to the procedure
by which a eoi-poration may regain the corporate powers
which it has forfeited. Since the recording of the original
articles of incorporation is not a compliance with the statute
requiring a verified copy of such articles to be recorded, (105
Wis. 431), I think it clear that an affidavit signed by one of
the incorporators of a corporation is not a compliance with the
statute requiring "an affidavit signed by the president and
secretary."
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Corporatiuns—Document filed does not show facts authorizing
revocation of charter of Sphinx Publishing Co.

March 12, 1913.

Hon. J. S. Donald,
t^ecn'tanj of i^tale.

In your favor of March 7th, you enclose a paper reading as
follows:

""Whereas, the Sphinx Publishing Company, a nonstock com
pany, organized and doing business with its principal office
situated at Madison, "Wisconsin, was duly incorporated under
the laws of this state in 1910, and

Whereas, said corporation has had no meeting of directors or
members since said time, and

Whereas there are no officers nor has any election of officers
been held since said time, and

"Whereas none of the original incorporators or officers
identified with said corporation are present in this city, and
their whereabouts are unknown, this affiant, Dennis Orile, ed
itor in chief of a monthly magazine known as the Sphinx, and
published in the City of Madison, .Dane County, Wisconsin,
having been duly sworn, on oath says that he has been identi
fied with the said Sphinx for a period of three and one-half
years; that he is familiar with all the affairs and mattei's per
taining to said publication, and that of his own knowledge he
knows the facts herein above stated and petitions that said
Sphinx publishing company be dissolved in order to permit of
a reorganization of said company.

In AVitness Whereof he has hereunto placed his hand and
seal this Ttli day of .March, 1913.

(Signed) Dennis Crile. (Seal)

State of Wisconsin ]
i ss

County of Dane J

Personally appeared before me this 7th day of March, 1913,
the said Dennis Crile, known to me to he the identical person
herein named, and he acknowledged his signature in my pres
ence.

(Signed) Harbv Sauthoff
Notary Public, Dane County, Wisconsin. ,

My commission expires Aug. 17, 1913.

You ask first, whether "this affidavit is sufficient to cause
cancellation of the charter," second, "if not, would this state-
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meiii be sufficient to pei'uiit the organization of a stock com
pany iinder the same name?"

I. The document siibmiltcd docs'not show compliance with
sec. 1789, providing for a voluntary dissolution of a corpora
tion by vote of its membei's.

See. 1763 providing for a forfeiture of tlie charter of a cor
poration which "shall have suspended its ordinary and law
ful business for one wiiole year" does not operate to cause
dissolution ijiso facto or to authorize you to declare such a
forfeiture "but simply declares an efficient cause for adjudg
ing a dissolution in a jiroper action." Slolzc v. Manilowoc T.
Co., 100 AVis. 208, 212.

There is no showing that there has been a failure to file an

annual report which would justify forfeitui'c under see. 1774.
If there is some statute authorizing you to cancel a corpo

rate charter because of the fact set out in the document signed
by Mr. Crile, he should bring the same to your notice.

II. See. 1772 provides that the articles of incorporation
shall contain

"2. The name of such cori)oration: But such name shall
* * * be sucii as to distinguish it from any other corpora

tion organized under the laws of this state. In case of the
reorganization of a corporation the name of the old corporation
may be used."

Tinder this statute a corporation cannot be created with the

same name as an existing coiporation. As previously stated,
no facts have been set up showing that the company in ques
tion is not an existing eori)oration. Neither is it shown that

it is being reorganized. Conseciuenlly another corpoi-afion
cannot be organize«i witli the saiiu? name.

Corpomfiom—Cooperative a.ssoeiation may be organized un
der sec. 1786e—1 of the Stats. ])y nonresidents.

March 13, 1913.
Hon. J. S. Donald,

Scxrciarp of State.
In your favor of Alareli 11th, you enclose letter from Mr.

Charles H. Burras, of Chicago, in which he asks whether "res-
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idents of Illinois could incorporate a cooperative company in
your state under the law^ of Wisconsin" and you ask my opin
ion as to whether or not "nonresidents may incorporate under
ch. 368, Laws of 1911."

Ch, 368, Laws of 1911 will be found as sees. 1786e—1 to
1786e—17 of the Stats. The first section provides that "any
number of persons not less than five may associate themselves
as a cooperative association,'' etc. There. is no requirement
that such, persons shall be residents of the state. This depart
ment has ruled in an opinion to your predecessor, under date
of May 18th, 1911, that nonresidents of the state may incorpo
rate under section 1788 of the statutes, the language of which
is substantially like that above quoted. I am convinced that
the same rule must apply to an incorporation under ch. 368,
Laws 1911, and that, therefore, nonresidents may incorporate
thereunder.

Corporations—Insurance—Amendment of articles of Polish
Association of America; certificate of officers as to adoption of
amendment must comply with sec. 1774.

March 18,1913.
Hon. George E. Beedle,

Deputy Commissioner of Insurance.
You have submitted for my approval certified copies of

amendments to the articles of incorporation of the Polish As
sociation of America.

The original articles of incorporation show that this associa
tion was organized in 1896, as a mutual benefit insurance as
sociation, under ch. 86, Revised Statutes, sec. 1771 of which
provided for the organization of such a corporation. The ar-.
tides are, therefore, amendable in the manner provided by
sec. 1774 for incorporations organized under ch. 86 or in the
manner provided by sec. 1966a—5. The amendments in ques
tion were evidently adopted in attempted compliance with
sec. 1774, which provides for an amendment by a vote of "at
least one-half of the members of the corporation without
stock."

10—A. G.
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Art, VI of tho original articles of incorporation of this asso
ciation provides:

"All legislative powers granted by this constitution siiall be
vested in the annual convention of the I'olish Association of
America composed of elected delegates from affiliated societies.
Only regularly elected delegates shall have the privilege of the
door and the right to vote at the convention."

I am inclined to think that this article valid ly limits the
right to vote on amending the articles of incorporation to
"regularly elected delegates."

The certificate of the chairman and secretary attached to
the copies of the amendments in question, show that they were
adopted at such a convention as is referred to in art. VI, above
quoted, and by the vote of more than two-thirds of the dele
gates present. As stated, I believe that this method of amend
ment is proper, but must withhold my approval until the cer
tificate of the officers be made to correspond with the require
ments of sec. 1774, i. e. that it state "the total number of mem
bers (in this ease delegates) and the total vote in favor of
such amendment," etc.
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OPINIONS RELATING TO COUNTIES.

Counties—Comity board has no power to make appropria
tion for relief of flood suffei-ers.

November 2, 1911.
Hon. a. H. Haul,

Stale Trcasiercr.

Replying to your favor of the 2nd inst., in which you state
that the relief committee appointed to receive contributions
for the flood sufferers of Black River Falls are intending to
make an appeal to the chairman of the county board for aid
and asking for the opinion of this department as to whether or
not county boards have power to vote county aid for such pur
poses, would say that I am of the opinion that county boards
have no such authority. The powers and duties of the county
board are defined by statute and can only be exercised within
the statutory limitations and I find no provision of the "Wis
consin statutes authorizing the appropriation of public funds
by the county board in such cases. The general powers of
the county board are defined by sec. 669 of the Wis. Stats,

and certain special powers conferred upon the county boards
will be found in sec. 670 of the Wis. Stats, and amendments

thereto. In construing these statutes the supreme court have
confined the powers of the county board to the exercise of the
authority expressly given in these statutes and such as are
fairly and reasonably necessary and proper in order to give
effect to or carry out the powers expressly conferred. "Boards
of supervisors can exercise such powers only as are conferred
upon them by law." Detroit v. Blackchy, 22 Mich. 84, and "They
may be restrained in the exercise of unauthorized corporate acts.''
Atfy. Gen. v. Detroit, 26 Mich.263, and Atty. Gen. v. MoUter, 26
Mich. 444. The authorities seem to be conclusive upon the
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proposition that no power can be exercised by the county
board except snch as are expressly delegated to the board by
the legislature and as no such power has been conferred upon
county boards I am of the opinion that they have no legal au
thority to make an appropriation of the kind indicated and
that in case such an appropriation were attempted the county
board could be enjoined at the suit of any taxpayer from pay
ing out the money so appropriated.

Counties—Approprkilions and Expcndiiures—Bridges and
Ilighivays—A county cannot use any portion of a special asylum
fund for the improvement of higliways.

November 13, 1912.
At-ex.\nder Wiley,

District Attorney,
Chippewa Falls, Wisconsin.

In ycur letter of the Htli, you state that section 1317m—12
l)rovides that tlie county board can raise money by issuing
nontaxable four per cent coupon bonds for road purposes;
that the county asylum of Chippewa county is more than self-
supporting ; and you ask whether tlie county board may issue
such bonds and have the annual payments and interest taken
care of by the money derived from the insane asylum and poor
farm of Chipp<;wa county. You state that the law provides
lliat all moneys that come into the hands of the trustees shall
be placed in a separate fund by the county treasurer, and you
ask wliether the county board may each year a])pro{)riate
enough money from this .special fund to pay the interest and
tile payments of these bonds.

See. 604g of the Stats, provides in part:

"Any such county board may create an a.sylum fund out of
the moneys received from the state and from all other sources
and such appropriations as may be made from time to time by
said board; such fund shall be charged with all moneys paid out
for or on account of such asylum."

The money so set aside would be a trust fund and cannot
properly be used for any other purposes than those for which
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it isso ;ippi'opriattHl. See Wok v. Waiisaii, ]4:i Wia. 645; Ocoitfo
(Hill ir/i/rr Huppiij (U). V. (Hiy of 105 Wis. 76; IHcc v.
CHij of Milivaukfc, 100 Win. 516.

Ill my opiiiioii llie money from this fvuid cannot be used to
pay the interest and principal of'the bonds issued for high
way purposes.

Counfies—Counhj Boanls—2\. county which has adopted the
policy of insurance in the state fund pursuant to ch. 603, Laws
1911, may rescind its action and return to the method of in
suring in private companies.

November 20, 1912.

Mr. S. C. Dunwiddie,

Distriot Attorney,
Janesville, •Wisconsin.

In your favor of November 16th you recpicst ray opinion on
the question:

"Can a county which has adopted the provision of ch. 603,
Laws of 1011, rescind that action and insure again in private
corapaniesj"

This department has ruled that a county board may rescind
its action in voting to insure under ch. 603, and may return
to the method of insuring in private companies.

While the supreme court held in Norihern Truat Company v.
Snydrr, 113 Wis. 516, that a county hoard has only such pow
ers of legislation in purely local mailers us are delegated to
it by the legislature, and that conseiiuently the grant of power
to change from the fee to the salary system of compensating
sheriffs did not fnclude authority, after having once changed
to the .salary system, to restore! the fee system, it appears that
such ruling was based on the fact that tlu! fixing of sheriffs'
fees Avas a matter regulated by general law and not a matter
Avithin the hoard's general poAvers of local legislation.

In the instant case the board has express poAver "to cause
the county buildings to be insured" etc. Sub. 4, sec. 669,
Wisconsin Stats. It thus a[)pears that ch. 603 merely adds
to an existing i)Ower in permitting a different kind of insur
ance. I do not think that the poAA-er to insure under eh. 603
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Couniics—CoHuhj Board—Miiniciixil Judrjc—Sahirirs—Tim
County Hoard of Vilas county has no i)o\V('r to chaM«;(! the salary
of tile municipal judge, as fixed by ch; 228, Laws 1895.

Deceinber 12, 1912.
Silt. GiioiiCE E. O'Connor,

District Altni'uc;/.
Eagle Rive]', Wisconsin.

In your favor of December 5th, yon ask for my opinion as to
whether the county board can change the salary of the muni
cipal judge of Vilas county, and if so, whether such change
can be made to take effect during the term of office of the
judge.

Chapter 228, Laws of 1895, creates the municipal court for
Vilas county, and sec. 1-1 provides that the salary of the judge
thereof:

"shall be ^500 jier y<^ar. and siiail be paid out of the county
treasury as the salaries of other county officers are ]>aid and
shall be in full for all services rcnder<'d by said coui-t in crim
inal cases."

This section also provides that it shall be lawful for the
judge to chai'ge and retain the same fei-s in civil actions that
are allowed to ju.stices of the peace and one dollar in addition
thereto.

"It must bo eoncodcil that the county hcai-d has no general
power of legislation." Xorllirru Trust Co. v. Snydcr. 113 Wis.
516, 531.

Such board has only:

"Such powers as were expre.sslygranted by statute or necessar
ily implied therefrom." Frcdricl: r. D(.u(/las Counfij, 96 Wis.
411.418.

I find nothing in eh. 228, Laws of 18!)5, giving the county
board any i)0wei' to change the salary of the municipal judge.

Hec. 694 of the Stats, jirovides that "the eoiinty hoard at
their annual meeting shall lix the amount of salary vvhicli
shall l)e received hy every county officei', including county
jmlge" etc., but the supreme court has said that the judges
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of municipal or inferior courts "are certainly not county offi
cers." Milwaukee County v. Halscy, 149 Wis. 82, 91. You will
note that ch. 228, Laws of 1895, seems to regard the munici
pal judge of Vilas county as a county officer for it provides
in the section already quoted for the payment of his salary
"as the salaries of other county officers are paid , but I do
not think that such assumption in the law is to be taken as an
enactment that, for the purpose of fixing his compensation,
such municipal judge is to be regarded as a county officer.
Even if the municipal judge of Vilas county be regarded as
a county -officer within sec. 694, it might well be held that
the special provisions of ch. 228, Laws of 1895, as to his com
pensation, control over the general provisions of sec. 694. See
Eollock V. Dodge, 105 Wis. 187, 195. I am, therefore, of the
opinion that the county board has no power to change the
salary of such judge.

Counties—County Board—County board may designate a
county depository at a special meeting.

January 8th, 1913.

William B. Collins,
District Attorney,

• Sheboygan, Wisconsin.
In your favor of the 21st ult., you state that your county

board failed to designate a depository for county moneys at
their regular- meeting, as provided by sec. 693 of the Stats.;
that a special meeting has been regularly called for the pur
pose of designating a county depository, and you submit the
following question:

"Has not the county board the &ame right to designate a
county depo.sitory or depositories at a. special session regular
ly called that it Avould have at a regular session?"

Subdivision 6 of see. 693 makes provision for proper notice
to be given and for the designation of a county depository at
the annual meeting of the county board. Under subdivision 7
of said section we -find the following provision:

"If at any time after designation is made the board shall for
good and sufficient reasons deem the security insufficient it may
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require a new liond and if in its opinion tlu' public interest re
quires it may vacate, revoke or modify such designation and may
at any special session, after giving; written notice as herein re
quired, again designate a depository or depositories for tlie re
mainder of the current calendar year, subject to the approval of
a ])ond as liereinbefore veiiuired."

Section 669 provides that the county board of each county
shall have the powers therein designated "at any legal meet
ing."

Among tile powers enumerated is the following (under sub-
sec. 15) :

"The county board of each county sliall have the power at any
legal meeting: * * • to perform all other acts and duties
whicii may be authorized or required by law."

The county board is therefore authorized to do at a special
meeting what it may legally do at a regular meeting. Your
question is therefore answered in the affirmative.
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OPINIONS KELATINO TO CRIMINAL LAW.

Criminal Lnw—"Intent to defraud" a necessary part of the
criminal act of uttering checks upon bank when maker has no
funds as defined by see. 4438a Wis. Stats.

March 21, 1911.

Mr. CiiAS. E. Briere,
District Atfornci/,

Grand Rapids, Wisconsin.
You state that on the first day of th.i month B issued a check

on a local bank postdating the cheek five days so that the same
was payable on the 5th of the month, at the same time, in
forming the party to whom it was delivered, that on the first
of the month when the check was drawn he had no money in
the bank but would try and get some if he could and pay it
on the day it was payable. That the check was duly presented
on the fifth day of the month and payment refused because the
maker had no funds and that the same has remained unpaid
more than five days, and you ask whether under this state
ment of facts a crime has been committed under see. 4438a
of the Wisconsin Stats.

Sec. 4438a provides that:

"Any person who shall make, sign, utter and deliver an in
strument in writing commonly kjiown as a bank cheek, with
intent to defraud, without having money on deposit where such
check is made payable shall if such check is presented and re
mains unpaid for five days after it becomes payable and pay
ment thereof is refused because the maker has no funds on de
posit with which to pay such check be punished by fine of not
more than one hundred dollars or by imprisonment in the
county jail not more than one year."

Upon your statement of facts and in view of the fact that
penal statutes must be liberally construed, I am constrained
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to answer your inquiry that, in my opinion, the maker of the
cheek in question is not liable. The language of the statute
is tliat any jjerson who shall make, sign, utter and deliver a
bank cheek 'Uviih intent to defraud" shall be liable, etc. From
your statement of facts it appears that at the time of making
and uttering the check in (piestion the maker thereof expressly
notified the party that he had no funds in the bank but agreed
that he "avouUI ti-y and get some if lie could and pay it on
the day it was payable." 1 do not think that, under the state
ment of facts, a conviction could be had under the statute as
very clearly an intent to defraiul could not be proven where
the maker had ex])ressly stated that he had no funds in the
bank upon which Ihe clieck was drawn.

Criminal Law—Public Officers—Oil Inspector cannot settle or
compromise violations of the law relating to Inspection of Il
luminating oils.

March 23, 1911.
Hon. Louis F. IMeyeu,

State Supervisor of Tnspcclors of lliuniinaling Oils.
In reply to your favoi- of March 22ud, 1911, in which you

enumerate cerlain violations of the Wisconsin statutes con
cerning the sale of illuminating oils by the Petroleum Products
Sales (Jo. of Clev eland, Ohio, and the city officials of the cities
of Juneau and Iloricon, ainl in which you state that these al
leged violatimis of the law were not intentional either on the
part of the Petroleum Products Sales Co. or the two cities
mentioned, and in wliich you ask the opinion of this depart
ment as to whether ihese cases "can be settled out of court
honorably and satisfactorily to the Slate of Wisconsin", I am
compelled to advise you that the Law makes no ]>rovision
whatever for the settlement, of violations of the Statute con-
cei-ning the sale of illuminating oils, etc., out of court. I
am unable to find any authority autiiorizing you as State Su
pervisor of Iiispector.s of Illuminating Oils to make any set
tlement or compromise with those wlio liavc intentionally or
unintentionally violated the Statute; neither is there any pow
er given by law to the district attorneys or to the Attorney-
General to compromise or settle any such violation.s.
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Criminal Law—Fnze Fight—Boxing match distinguished from
prize fight. If a contest develops into a prize fight, it is the
duty of the sheriff to stop it.

September 12, 1911.
Hon. "Winfred C. Zabel,

District Attorney,
Milwaukee, Wisconsin.

This department is in receipt of your cbmmuhication under
date of the 11th inst. requesting an opinion as to whether or
not the contest scheduled to take place in Milwaukee on the
15th inst. between Adolph Wolgast and William McFarland
would be in violation of sec. 4520 of the Stats, of this state

providing tbat:

"Any person who shall, by previous arrangement or appoint
ment, engage in a fight with another person for the possession
of any prize, belt or other evidence of championship, or for any
other cause shall be punished" etc.

You request this opinion upon a statement of facts submitted
to you by Mr. P. X. Boden, at, whose request you have asked
for the opinion.

From the statement of facts thus submitted and which you
say that you are '' not in a position at this time to either affirm
or dissent^frorn" and from the agreement entered into by and
between the National Athletic Club and the said Ad, Wolgast,
which is attached to such statement, it would appear that an
effort has been made to avoid the possibility of a conflict with
the aforesaid section, and that the proposed contest is to be of
the nature of a "boxing match" as distinguished froqi a
"prize fight."

See Biennial Report & Opinions of Attorney-General, 1908,
page 276, and cases cited.

Whether or not, however, the contest will prove to be a
"boxing match" or a "prize fight" will depend entirely, in
my opinion, upon the facts as they may develop in the ring.
Should the contest develop into a prize fight it wpqld pf course
be the duty of the sheriff to stop it,
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(U'iminal Law—Boarding House—Hotel—Inn—A l)oarding
house is not included within sec. 4438b.

July 12, 1912.

JIu. James Kirwan,
District Attorney,

'Chilton, Wisconsin.
In your favor of July 9th you ask:
1. Whether "a private house where a woman takes into

her liome a few boarders for a season or so'' is a hotel or inn
within see. 44.38b, Wis. Stats.

The house in question is a boarding house rather than an
inn. The distinction between the two is:

"In a hoarding hou.se the guest is under an expressed eon-
tract at a certain rate for a certain length of time, hut in an
inn there is no express engagement." 4 Words & Phrases,
3624; Beal, Innkeepers & Hotels, Sections 82, 291; Scaiilon,
Hotels & Bc-arding & Lodging houses, Section 77; 22 Cye. 1072.

Statutes like sec. 4438b being penal are subject to strict
construction. 22 Gyc. 1092; Beal, Innkeepers & Hotels, Sec.
442.

I attract your attention to the fact that boarding houses
were at one time protected equally with hotels and inns by
ch. 251, Laws 1889, and eh. 106, Laws 1905. Both these chap
ters were, however, repealed by the revision of 1898. See sec.
4978 Wis. Stats.

2. Whether a man who "was trusted by special agreement
for two montlis at five dollars a week until he would get his
I)ay from a company he was working for which always holds
back one month's pay" and who did not leave surreptitiously
hut in open day came and packed up and left in full view of
landlady, is liable for criminal arrest and prosecution under
sec. 4438b or any law of Wisconsin.

That under the circumstances stated a man is not liable to
pi'osecution under sec. 4438b results from the fact that he did
not obtain food, etc., "at any hotel or inn". Nor do I know
of any other law which makes it a crime to fail to pay a board
bill or to remove one's baggage without making such payment
in the absence of some fraudulent representation or conceal
ment, etc.
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Cnmiml Law—Loiienes—Gmnhling—County Fairs—Stal,<i
Aid—The drawing of an autoinohile l)y the holder of season
tickets to a county fair is prohibited by law.

July 12, 1912.
Hon. James A. Frear,

Secrcia^ry of Slate.
In your favor of July 8th you ehblose letter from D. S.

Stewart, president of the Langlade County Agricultural Soci
ety in which it is stated that tiie Langlade County Agricultural
Society intend to put on a sale of season tickets num
bered from one to four thousand, and to stimulate the sale it
is planned to give an automobile to some holder of a season
ticket, the manner of drawing to be decided by the holders
of tickets assembled in the grandstand on the last day of
the fair, and you ask whether such procedure would be law
ful and whether the society would violate ch. 36, Laws 1911,
so as to be disqualified to receive state aid under ch. 536, Laws
1911. . ^

There can be no doubt but that the proposed drawing would
constitute either gambling or be a lottery and thus be unlaw
ful. Sections 4523, 4529 and 4537, "Wis. Stats. 1898; Ilorncr
1'. Z7. S., 147 IT. S. 449, 463; Opinions of Attorney-General for
1908, page 286. '

Chapter 36, Laws 1911, provides that:

"The president and secretary of each society . . . claim
ing state aid shall file with the secretary of sta1(! a sworn state
ment . . . that at such fair all gambling devices wlialso-
ever . . . have been prohibited and e.KcIuded from the fair
grounds" etc.

It may be that the proposed drawing could be conducted
without the use of any gambling devices though it seems to
me that it would be necessary to use some paraphernalia
which would come wdthin the meaning of these words. Web
ster's new international dictionai-y defines a gambling device
to be "A device used in gambling—interpreted sometimes to
include anything actually used for the purpose, at others only
such as are adopted, designed and used for the purposes by
professional gamblers." Probably the statute was directed
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particularly at the last iiieiitioiiod class, but oven if restricted
to such devices only, in view of llie fact that the drawing it
self is plainly prohibited by the statutes, particularly sec. 45:17
previously cited, so that it could not be lawfully carried on,
this question is probably unimportant.

Criminal Law—Arrest—Mississippi river—Cue who has com
mitted an offense on the "Wisconsin side of the channel of the
Mississippi river may be pui'sued and arrested on the Iowa
side of such channel, while still upon the river.

July 18, 1912.

Hon. John A. Stiot-ts,

Slate Fish and Game Warden.

In your letter of July 17th you inclose, a letter fi'om Dis
trict Attorney M. K. !Munson, of Prairie du Chien, Wisconsin,
bearing dale May 31st last, in which ho states that the local
deputy game warden arrested a resident of Iowa for illegal
fishing in the Mississippi river on the Wisconsin side of the
channel; that the arrest was made on the Iowa side of the
channel; that, ui)on the advice of the district attorney of
Grant county, the case was dismissed upon the defendant's
]mying the costs incurred; that at the time of making the ar
rest the net was {jonfiscated by the warden, but that, when he
came to return it to the fisherman, it was gone, having been
stolen from his boathouse, and that no trace of it has since
been discovered; that the defendant then sued the de])uty
waiahm for the value of the net and recovered a judgment,
the court holding that the warden was not authorized to con
fiscate the net on the Iowa side of the channel.

Mr. Munson asks whether your department maintains that
the deputy wardens can go into Iowa waters to make arrests
and confiscate contrabands where our laws have been violated
and the party has taken flight to Iowa Avaters for safety, and
you desire my opinion upon the question.

The ease of Foherls i'. Fnllerlon, 117 Wis. 222, holds that a
•Minnesota officer is not justified in seizing a net staked to the
bottom of the Mississippi river on the Wisconsin side, under

n, law of Minnesota proljlbiting such ua>t, the claim being madQ
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that the clause in the enabling act referred to by Mr. Munson
and art. IX, sec. 1 of the Const, of Wisconsin, both of which
recite that the states shall have cqncurrent jurisdiction of of
fences committed on the waters of the Mississippi river, au
thorized such seizure. The court, however, after citing from
a decision in support of its conclusion, says:

"That statement, of course was not intended to exclude the
mere arrest or service of process on the river as regards causes
of action accruing elsewhere."

•Later in the decision it says:

"All the cases in other jurisdictions that we have discussed
are to the effect that it [the clause in the enabling act] per
tains only to acts or causes of action on the water or in some
way connected with the navigation thereof, or floatable pur
poses of some kind, or to the service of process upon persons
while on the water in some sense."

In the case of Wedding v. Meyler, 192 U. S. 573, the court hold
that the term "concurrent jurisdiction" as used in the enab
ling act, includes "as part of that right, the right to serve
process there with effect."

It is therefore my opinion that a person who has committed
an offence within the boundaries of the state of Wisconsin
may legally be pursued and arrested while still upon the
waters of the Mississippi river, even though it be on the op
posite side of the channel from, this state. It seems to me
that it would also follow that in such cases as that referred
to by Mr. Munson the warden could also confiscate the net
that had been illegally used in this state, although, at the
time of confiscation, the net was on the Iowa side of the
channel.

'Criminal Law—Larceny—Emhezzlcmenl—One who, as bailee,
converts to his own use property of another left in his custody,
may be prosecuted for either larceny as bailee or embezzle
ment.

The county in which the conversion took place is the proper
county in which to bring such prosecution.

U—A.G.
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July 22, 1912.

jAMESiKlRWAN,

District Attorney,
Chilton, Wisconsin.

Your letter of the 18th at hand, in which you give the fol
lowing statement of facts;

A, living in Calumet county, owns a small brass foundry.
B, living at Green Bay, orders from A certain brass castings
in frames, which B sends him. A replies that it will be neces
sary that B furnish him the necessary brass for making such
castings. The brass is sent and certain castings made, leaving
a quantity of the brass so furnished in A's hands. XJpon B s
ordering more castings, A replies that he has used the brass
so left in his hands in doing work for others and has no brass
onhand; that he is sorry he did so, and that he has no money
to pay for same; and you ask whether Ais guilty of any crim
inal offense and, if so, what offense.

Sec. 4415 Stats., as amended by ch. 208 of the Laws of 1909,
provides the punishment for larceny of various degrees and
concludes as follows:

''Whoever, being a bailee of any chattel, money or valuable
security, shall fraudulently take or fraudulently convert the
same to his own use or the use of any person other than the
owner thereof, although he shall not break bulk or otherwise
determine the bailment, shall be guilty of larceny, and may be
convicted thereof on an indictment or information for larceny,
and upon such conviction be punished as hereinbefore pre
scribed."

A bailee who fraudulently or unlawfully converts property
to his own use is guilty of larceny under this section. Ber
geron V. Peyton, 106 Wis. 377; State v. Leicham, 41 Wis. 565.

Under this section embezzlement is larceny. Vought v. State,
135 Wis. 6.

The purpose of that part of the section quoted

"was to abolish the distinction between conversion by a
bailee of an entire thing, as a quantity of property in a pack
age of some kind, and the unlawful breaking of the package and
conversion of part or all of the contents,—^^vhether preceded
by the element of breaking bulk with intent to permanently de
prive the owner of the thing appropriated or not,—^making the
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latter a statutory class of larcenies, differing only from ordi
nary larcenies by absence in the former of the element of tres
pass in gaining original possession, which is essential to the
latter." Btirns v. State, 145 Wis. 373.

To constitute larceny by a bailee it is not necessary that the
intent to unlawfully convert the property exist at the time of
recQflving it, but it is suflScient if such intent existed while he
had charge of the property, and that it was carried into ef
fect bythe conversion of such property to his own use. Sta^e v.
Schingen, 20 "Wis. 74.

A belief at the time of the conversion that the bailee has
ability to return or pay for the property, and an intent to re
turn or pay for it when called upon to account for it, does
not relieve the act of its fraudulent and criminal character.

State V. Leicham, supra.
•It appears to me that under the facts stated A is guilty of

an offense under this section. The cases eited by you all
have reference to statutes that do not contain the provision
quoted from our statute. All that is decided in HiU v. State,
57 "Wis. 377, so far as it relates in any way to this question,
is that, to constitute the crime of larceny of a horse, there
must have existed a felonious intent at the time of the taking.
In that case the prosecution was under a different section of
the statute. Sec. 4418 Stats., as amended by ch. 277 of the
Laws of 1909, provides in part as follows:

"Any bailee, . . . trustee, agent, . . . who, by vir
tue of his business or employment, . . . shall have the care,
custody, or possession of or shall be entrusted with the safe
keeping ... of any goods, wares, merchandise, . . .
or any other property or thing which is the subject of larceny,
belonging to such other person, corporation, copartnership or
association, shall embezzle or fraudulently convert to his own
use or to the use of any other person except the owner thereof,"
shall be punished, etc.

"Embezzlement is the fraudulent appropriation of property
by a person to whom such property has been entrusted, or in
whose hands it has lawfully come. It differs from larceny in
the fact that the original taking of the property was lawful,
or with the consent of the ovmer, while in larceny the felonious
intent must have existed at the time of taking." Moore v. TJ. S.,
160 U. S. 268.
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Of course, the larceny here spoken of is the common-law
larceny. At common law there was no such offense as larceny
by a bailee. Our statute has changed that. (See 10 Am. &
Eng. Bney, of Law (2nd ed.), 087.)

"To constitute a conversion so as to make out a case of em
bezzlement, the owner must be deprived of his property or
money by an adverse using or holding." 10 Am. and Eng.
Eney. of Law (2nd ed.) 904. »

I believe that A could be successfully prosecuted under this
section.

You also ask as to the proper county in which to prosecute,
tlie brass having been shipped to A from Milwaukee—if the
intent to convert was formed while the brass was being trans
ported to him.

To constitute cither offense the intent must be coupled with
the overt act: tlie intent alone is not punishable. The actual
conversion took i)laco when the brass was manufactured by A
into articles for others than B. In other words, the crime
was committed in Calumet county. Furthermore, as to prose
cutions under section 4418 Stats., that section expressly pro
vides that they may be brought in any county in which the
person charged had possession of the property alleged to have
been embezzled.

Criminal Law—Bailroads—The word "car" as used in sec.

1800r, Stats., includes baggage and express cars.

July 24, 1912.

B. A. IIUSTING,
District Attorney,

Fond du Lac, Wisconsin.
In your letter of the 28d you state that you have received

inquiries regarding the interpretation of sec. 1800r (ch. 402,
Laws of 1907). You state that the particular point asked
about is the word "cars"—whether it means cars of any kind
and includes baggage and express cars, or whether it means
only passenger coaches.

The section referred to provides:

"It shall be unlawful for any railroad company doing busi
ness in the state of Wisconsin to run over its road, or part of
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its road, outsideof the yard limits, any passenger train with three
cars or less, with less than a full passenger crew, consisting of
one engineer, one fireman, one conductor and one brakeman;
for more than three ears, two brakeracn; and on trains of more
than three ears the said brakemen shall not be re(]uired to per
form the duties of the baggagemaster or express agent wiiile
on tlie road. Nothing in this seelion shall apply to trains pick
ing up a car or cars between terminals in this state, or to trains
])ropelled by electricity."

In order that the proper interpretation of this section may
be had, I would also call your attention to see. 1809s, being a
part of the same chapter, enacted in 1907, and which reads
as follows:

"It shall be unlawful for any railroad company in the state
of Wisconsin to run over its road, or any part thereof, outside
yard limits, any freight train of three cars or more with less
than a lull train crew consisting of five persons: one engineer,
one fireman, one conductor, and two brakemen."

You will note that the distinction made in the two sections
is as between freight trains and passenger trains; no distinc
tion is made as to the particular kind of ears included in such
train.

In the ease of ^•'ichols v. The Sialc, 68 Wis. 416, the following
definition of a car is quoted from Webster: "A carriage for
running on the rails of a railway."

And the court hold tliat an express car is a freight car
within the meaning of the statute punishing the breaking and
entry of a freight car.

The court further state:

"Both courts and juries may take judicial notice of what
everybody knows respecting tlie common incidents of railway
and express carriage . . . among these is the fact that an
express car is a railroad car."

In volume 1 of Words and Plirases is the following general
definition:

"The term 'ear' is generally used in this country for any
wheeled vehicle used for carrying goods or passengers on a
railroad, whether the road be a tramway over the streets of a
city to he operated by horses or a more extended road to he
worked by steam. Slafe v. Lang, 14 Mo. App. 247, 249."
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In my opinion the baggage and express ears are to be
counted as a part of the number of cars in determining the
number of brakemen required under the section in question.

Criminal Law —Larceny —Emhezzlement —Partnership —
person running a cheese factory, and paying its patrons the
money received from the sale of the cheese, less a specified
amount per pound for making it, is not a partner of such
patrons.

A partner may be prosecuted for embezzlement of partner
ship property.

Under the facts stated, the person may be prosecuted for
either larceny or embezzlement.

August 19, 1912.

James Kirwan,
District Attorney,

Cbilton, Wisconsin.
In your letter of the 12tb you give substantially the follow

ing statement of facts:
One John Brown is the owner of a cheese factory located

in Calumet county, December 1st, 1911, be rented said fac
tory to one John Down, said lessee to run the factory for its
patrons and to receive 1% cents per pound for making the
cheese. The owner of the factory was to sell the cheese, col
lect the money and pay the patrons what was due them. He
allowed the lessee to perform those duties, take out what was
due him for making the cheese and pay the balance to the
owner, to be by him distributed among the patrons. The
owner claims that the lessee has failed and neglected to ac
count for some $1,391 so collected by him in excess of the
amounts be was entitled to for making the cheese. The
cheese was made and sold in Calumet county and delivery of
same to the railroad company for shipment was made at
Manitowoc county. The money was paid to the lessee in
Manitowoc county; and you ask:

"What criminal offense is John Down, the cbeesemaker,
guilty of, if any?"

If I correctly understand the facts, this is one of those cheese
factories, so common in our state, which is run by the owner
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for the benefit of the patrons. He attends to all business con
nected with the making and disposing of the cheese, collects
the money and divides the proceeds among the patrons in pro
portion to the milk delivered by each to the factory. For his
services he receives a certain amount for each pound of cheese
made. This amount is fixed and is in no way dependent upon
the price for which the cheese may be sold. He has no share
in the profits and is not liable for any part of the losses. Un
der such circumstances he is not a partner of the patrons
{Sargent v. Downey, 45 "Wis. 398), so that the owner of the fac
tory, Brown, was in no sense a partner of the patrons, hut
merely their agent. In the absence of some agreement con
ferring it upon him, he would have no authority to delegate
any part of his duties as such agent to <the lessee, Down.
Much less was Down a partner of the patrons. But, even
though he were such a partner, he could still be prosecuted for
embezzlement.

(See next to the last paragraph of section 4418 Stats., as
amended by chapter 277 of the Laws of 1909.)

In an opinion given you; under date of July 22nd last the
elements constituting the offenses of larceny as bailee and* em
bezzlement were quite fully discussed and authorities cited. I
see no reason why Down could not he prosecuted under either
sec. 4415 Stats., as amended, or see. 4418 Stats., as amended,
under the facts stated.

You also ask:

"In what county was the crime, if any, committed, and
should prosecution be brought in Manitowoc or Calumet
county?"

The crime, if any, was committed in the county in which
the conversion took place. You do not state enough of the
facts so that it is possible to say with any degree of certainty
in which county this occurred. It might well be that the con
version was not complete until his refusal to account for the
money received. Of course, if, prior to that time, he did ac
tually and knowingly use any of the money for his own bene
fit, that would constitute a, conversion. In my former opin
ion I called your attention to the provision of sec. 4418
Stats., as amended, that prosecutions under that section may
be brought in any county in which the person charged had
possession of the property alleged to be embezzled.
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Criminal Laiv—^Polygamy must be prosecuted in the county
where second mari'iage took place.

August 20, 1012.
Charles IT. Gii.man,

Difitrict Altorncy,
Friendship, Wisconsin.

Under date of August IGth you submit the folloAving:

"One Charles Gailoek of the town of Jackson, Adams county,
Wisconsin, having a lawful wife living, obtained a license in
Adams eoutity to marry one Kmina Dalton, December 22, 1911,
and was thereafter married in Uarquette county December 27,
1911. In which county sliould proceedings he instituted?"

In answer to this question t will refer you to sec. 4679 of
the Stats., which provides that, all criminal cases shall be
ti'icd in the county where the offense is committed, except
where otherwise provided by law. Sec. 4577 of the Stats, pro
vides :

"Any person having a husband or wife living who shall marry
another pei-son shall be d(^emed guilty of polygamy, and shall
l)e puni.shed therefor by imprisonment in the state prison not
more tlian five years nor less than one year, or by fine not exceed
ing one thousand dollars nor less than two hundred dollars."

In the case of Gisc v. Comm., 81 Pa. St. 428, it ivas decided
that the crime was completed at the time and place where
the second marriage was accomplished.

In the case of Wall v..S(atc, 32 Ark. 565, it was decided that
an indictment for bigamy must be found in the county where

such marriage was celebrated. In the present case, the mar
riage having taken place in Marquotte county, I am of the
opinion that the })ro.sccution should be instituted in that
countv.

Cnminal Law—Bastardy.
1. A bail bond in a bastardy proceeding is not a lien on

real property of the defendant.
2. Until bond is forfeited court cannot hold the sureties.

3. In a bastardy case judgment may be taken in absence
of defendant if court has jurisdiction.

4. Such judgment may be enforced in a sister state.
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September 11, 1912.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

You state that in June, 1912, one John Jones was arrested
under a warrant charging him with bastardy and that he had
his preliminary examination and was held over for trial at the
October term of the circuit court, bail being fixed at >$1,000,
which a farmer furnished. You state that this bondsman has
sold his farm and will move'to South Dakota. You inquire:

"1. Is such bond so given and filed in circuit court a lien
in any Way on the bondsman's real or personal property?

"2. What, if anything, can the plaintiff do in such case to
hold such bondsman liable or to make sure of the defendant's
appearance to answer and stand trial at next term of court ?

"3. Can anything be done under sec. 1534 before said term
of court?

"4. If defendant should skip out and not appear at trial in
October,^ could we proceed in his absence to empanel a jury and
try case'and have him legally adjudged father of the child?"

Under sections 4794 and 4795 of the Stats, the recognizance
or bail bond furnished in the present case is not a lien lipon
the land, tenaments, real estate or other property of the one
who signed it. Sec. 4795 provides:

"No recognizance taken by any court or magistrate, except as
provided in the preceding section, shall bind any lands, tena
ments or real estate or other property ; but sucJi recognizance
shall be deemed to be mere evidence of debt."

Sec. 1534 provides:

"If, at the next term of the court to which the accused is rec
ognized or to which the venue has been changed, the complainant
shall not have been delivered or shall not be able to attend, or
if at any time there shall be any other sufficient reason therefor,
the court may order a continuance of the cause from term to
term as shall be judged necessary. If the sureties in the recog
nizance shall at any term of court object to being any longer
held liable or if the court shall for any cause deem it proper,,
such court may order a new recognizance to be taken and the de
fendant shall be committed until he gives such, new recogniz
ance."
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It would seem, under this section, that the court can act
only at the term of court, which, in this case, is the October
term. Until that time the accused is out under his bail bond
and I have been unable to find any authority that Avould lead
me to believe that the court could act previous to the said
term.

In answer to question 4, I will say that our Supreme Court,
in the case of Balccv i'. State, 65 ^Vis. 50, has decided that, when
the defendant in bastardy proceedings is given a recognizance
for his appearance in the circuit court, to stand trial, the court
has jurisdiction, both of his person and of the subject matter,
and'that, if lie fail to appear, the trial court may proceed to
judgment without his presence. Under this ruling the court
in question could proceed to judgment in the absence of the
defendant, and a valid judgment could be entered. I do not
think, however, that the defendant could be extradited if he
had left the state previous to the rendition of the judgment,
for, as I understand it, he would not, under the decisions of
the courts, be a fugitive from justice in such a case, but a
judgment recovered in such a case is entitled to recognition
and can be enforced in another state. See Ind. v. Helmes, 21
Iowa 370; Sehueler v. Sckiler, 209 111. 522.

See also, on the enforcement of a judgment of a sister state,
23 Cyc. 654.

Even a judgment rendered upon a forfeited recognizance,
taken for a violation of a penal law can be enforced.

See Spencer v-. Brochway, 1 Ohio 259; S; c. 13 Am. Dee. 615;
see also Ark. v. Boxven, 3 App. Cases (D. 0.) 537.

It is very evident', therefore, that, even in case the defend
ant should leave the state and the sureties on his bail bond
also, you would have a remedy against both of them, although
they could not be brought back on a requisition.

Cxnminal Law—Arson—An information for burning of a
barn under the first part of sec. 4401 must allege that the burn
ing was in the nighttime and that the barn was located within
the curtilage of a dwelling house.



Relating to Criminal Law. . 171

September 23, 1912.
John A. Metzler,

District Attorney,
Montello, "Wisconsin.

You state that some time ago a barn in your county situ
ated within the curtilage of a dwelling house was burned in
the nighttime by one not the owner; that the house was not
burned. You submit form of information and inquire whether
the action should be brought under sec. "4401 or sec. 4402 of
the Stats.

In answer I will say that the facts submitted by you would
bring the crime within the purview of sec. 4401, the barn hav
ing been within the curtilage of the dwelling house and hav
ing been lighted and burned in the nighttime.

The form of the information submitted is^defective in two
respects: first, it does not allege that the crime was committed"
in the nighttime, and, second, it does not state that the barn
was located within the curtilage of a dwelling house. It is
necessary to allege both of these facts, as they are essential
elements of the crime described in the first part of sec. 4401.

CHminal Law—Burglar's Tools—^Under facts stated party
may be charged with offense under sec. 4411a.

September 26,1912.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

In yours of September 25th, you state that about five years
ago in your county you convicted three noted nonresident bur
glars for burglary and that they were sentenced to the state
prison; that Peter Busch was one of these and was sentenced
for five years; that he was released on the 2nd of March last;
that September 14th, 1912, at night, Busch and two pals
and crooks were traveling along a country road in Calumet
county, on foot; that Busch had $421 on his person; that one
of his pals wanted some of it and, upon the refusal of Busch
to give it to him, he stepped behind Busch and shot him in the
back, the bullet going through the body and out at the
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chest; that Busch fell and the fellow shot him again, in the
thigh, and then fled; that Busch will not tell who shot him or
give any description of the man or his name and says he wanfs
no one arrested; that Busch was found yelling and that the
sheriff and doctors removed him to a hospital in your county;
that he had on his person, in his pockets, some thirty or more
file skeleton keys, with keys on ends of each, and that a com
mon file and a window "jimmy" were found on the side of
the highway the next day, near tlie place where the shooting
occurred, hut that you cannot jirove or learn who had or car
ried them, or how tliey came to be there; that Busch had no
revolver on his person when found, but that a week later it
is said that a revolver was found in a beet field near the
place where the shooting occurred.

You inquire whether Busch can be charged with an offense
for carrying burglars' tools, under sec. 4411a of the Stats., as
amended by ch. 88 of the Laws of 1911.

See, 4411a reads as follows:

"Any pei*son Avho shall knoAvingly liave in liis possession any
nitroglycerine, or other explosive, Ihermite, engine, machine, tool,
implement, device, chemical, or substance designed and adapted
for cutting, or burning through, forcing, or breaking open any
building, room, A'ault, safe, or other tiepository, knowing the
same to be designed and adapted for such purpose, Avith in
tent to use or employ the same therefor in order to steal
from any building, room, vault, safe, or other depository any
money or other property, shall be punished by imprisonment
in the state prison not more than ten years or in the county
jail not more than one year, or l)y fine not exceeding one
thousand dollars, or by both such fine and imprisonment."

Although the statute does not mention skeleton keys, it
nevertheless enumerates tools, implements, devices, machines,
etc., under Avhieh terms a skeleton key Avould be included. A
key is certainly a device, implement or tool by Avhich a build
ing may be broken into. Courts have universally held that
injury to a building is not essential to constitute breaking.
(See 5 Am. & Eng. Ency. of LaAv, 2nd ed., p. 46, Note 1, and
cases cited.)

Opening a door Avith a key is cxiil-essly mentioned as one of
the various Avays in Avhich a breaking may be effected in
Nichols V. State, 66 Wis. 420.
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I am therefore of the opinion that the person in question,
Peter Busch, may be charged with the crime described in said
sec. 4411a.

Supplementing opinion of Sept. 26.
October 2, 1912.

James Kirwan,
District Attorney,

Chilton, "Wisconsin.
Yours of September 28th has been received, .submitting a

further inquiry in regard to the matter of the man who was
found with the skeleton keys and money in his possession.
You ask whether it would be advisable to include in the in
formation the charge that the window jimmy, the keys and
skeleton keys which were found in the vicinity of the place
where this man was found were in his possession.

In answer I would say that it seems you have no proof
showing that these were in his actual possession and, as there
were others with him before he was shot, .under the facts
stated in your letter of September 25th, I do not think it ad
visable to allege in the information the possession of these
keys and the window jimmy.

In the case of People 'o. Edwards, 93 Mich. 636, the court
held that it was error to instruct that the possession of the
burglary tools of one defendant, both intending to use them
in a joint undertaking, is the possession of both.

Crirmnal Law—Husband and Wife—^In a prosecution for
adultery, a wife may not testify for or againsrher husband.

October 1, 1912.
Mr. L. H. Mead,

District Attorney,
Shell Lake, Wisconsin.

In your favor of September 26th, you raise the question
as to whether a woman may testify in a case where her hus
band and another woman are being prosecuted for adultery.
The supreme court of Wisconsin has said:

"It is well settled that neither husband nor wife can be wit
ness at common law for or against the other in prosecutiohs
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for adultery. * ® The case at bar does not come witMn
any exception, nor is there any statute in this state making
the wife a competent witness against the husband in such a
case." Crawford v. State, 98 Wis. 623, 624. ^

I do not find that the statutes of this state have been
changed in this regard since the above decision.

In a separate prosecution of the woman defendant, the
wife's testimony would be admissible. State v. West, 118 Wis.
469. The fact that the wife's testimony is important and ma
terial as to such woman defendant is ground for the court to
exercise its discretion to order a; separate trial. Emery v. State,
101 Wis. 627, 638. Novkovic v. State, 149 Wis. 665, 671.

Criminal Law—Evidence—1. In the trial of a defendant for
having in his possession burglarious tools with intent to use
them for burglary and knowing their nature, it may be shown
that defendant committed and was convicted of burglary once
before to show his knowledge of the nature of the tools and
his intent to use them.

2. Record of court is best evidence of conviction.
3. Burglarious tools found within short distance of where

man was found wounded may be put in evidence.

October 11, 1912.

Mb. James Kibwan,
District Attorney,

Chilton, Wisconsin.
Under date of September 23rd, you submit some additional

questions concerning the case of State v. Daily, who was bound
over for trial under sec. 4411a of the Stats. The questions
submitted are, as foUows:

1. Can the state legally show at the trial that Joseph Daily
was and is Peter Busch, the former convicted burglar, so as to
show that he' is such a man who is likely to use said burglary
tools for burglary? ,

2. Can such identification be made orally by witnesses who
knew Busch and were present in court when sentenced, or
must the record proof thereof be offered in court?

3. Can the state legally show that on the side of the high
way near where Daily was found there was lying a window
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jimmy and some more steleton keys, and a half mile away a
loaded revolver ?

It appears from your {ormer letter that Joseph Daily is
the same person who was convicted of burglary under the
name of Peter Busch in your county about five years ago, and
who was released from state prison on the 2nd day of March,
1912. Sec. 4411a of the Stats., defining the crime under
which he is bound over, provides as follows:

''Any person who shall knowingly, have in his possession any
• * * machine, tool, implement, device, chemical or sub
stance designed and adapted for cutting, or burning through,
forcing or breaking open any building, room, vault, safe or
other depository, knowing the same to be designed and adapted
for such purpose, with intent to use or employ the same there
for in order to steal from any building, room, vault, safe or
other depository any money or other property, shall be pun
ished," etc.

Under this crime it is necessary to prove that the defend
ant knew that the burgl^ious tools in his possession were
designed and adapted to be used for burglary. It must also
be shown that the defendant intended to use and employ the
same for such criminal purpose. The general rule is that on the
trial of a person for a particular offense, evidence tending to
prove that he has committed other distinct offenses is incom
petent and generally prejudicial. See Topolewski v. State, IZO
Wis. 244, and cases cited on page 249. But there are excep
tions to this rule, the exception permitting proof of other of
fenses so connected with the one charged as to be evidenciary
of the intent essential. In the crime described in said see.

4411a, intent is not only an essential element of the offense,
but it is of the very essence of it, and evidence of the intent in
addition to the principal act must be given to warrant a con
viction. Underbill on Criminal Evidence, in sec. 89, lays
down the rule: "Evidence of similar or independent crimes
(but never of those which are dissimilar) is often relevant to

,show the presence of some specific intent." As guilty knowl
edge must also be shown under the express wording of this
statute, the commission of the former crime may be introduced
in evidence to show that the defendant knew for what pur
poses these tools or implements could be used.
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In the ease ol Commomvcallh i\ Day, 138 Mass. 186, which
was a trial on an indictment alleging the possession by de
fendant of certain tools and implements named, designed and
intended to be used by him for burglarious purposes, it was
held that:

"# # • evidence that the defendant had twice used the

same or similai* tools or implerncnls in tlu; commission of bur
glaries, once ten days and once about five months before the time
oi! tile eifense alleged in the indictment, is admissible to show the
knowledge and purpose alleged in the indictment and necessary
to be proved."

It is true that the former burglary was committed five years
previous, but in view of the fact that this party has been in
state prison and was released in March of this year, about
six months previous to the commission of this crime, it seems
to me that evidence of the former crime can be admitted. I

realize that the question is very close, and that our court has
not definitely passed upon a case in wliich the facts were sim
ilar to those in this case, but under the general rule it would
seem that this ease comes within the exception. The fact that
this defendant committed the same offense and only recently
was released from prison would indicate that he had guilty
knowledge or had the intent to use tlie burglai'ious tools which
wei-e found in liis possession for the purpose of committing the
crime of burglary. His former crime is very convincing to
the mind of his intent to commit the same offense in the case
before us. I am, therefore, of tlie opinion that evidence of the
former crime is admissible.

In answer to your second question as to whether this must
be sliown by oral proof, I will say that, the identity of the de
fendant must, of course, lie shown by some person who knows
him as lie was convicted under a diffiu'ent name from the one
wiiicli he now bears. But the best evidence of tlie conviction is
tlie j-ecord of the court. See Kirschver v. Slate, 9 "Wis. 14D,
14;); Ingalls v. Stale, 48 "Wis. 647, 655; Paulson it. State, 118
Wis. 89, 101.

In answer to your third question, I will say that it must be
answered in the affirmative except so far as it pertains to the
revolver. Unless yon have some additional proof or facts
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which would connect this revolver in some way with this
crime, more definitely than the simple fact that it was found,
I should say that it is inadmissible.

Criminal Law—Prisoners—A. person sehtenced to an inde
terminate sentence under ch. 390, Laws of 1889, who has es
caped may be retaken even after the period when his term
would have expired,

October 12, 1912.
Mb. Dan'l Woodward,

Waupun, Wisconsin.
In your favor of October lltk you state that in the after

noon previous you were called to the phone by a man giving
his name as Jos. J. Byrnes who stated that he was at a hotel at
Columbus, Ohio, and that he was an escaped convict from the
prison at Waupun having gone out on parole in 1891 and hav
ing violated his parole by not reporting to the warden and
by leaving the state. He asked whether you desired his return
to Wisconsin to complete his sentence and stated that he was
willing to return if you demanded it. You further state that
•you later had a telegram, from the chief of police at Columbus
asking whether Byrnes was wanted for violation of his parole
from your institution. You further state that on the records
of your institution it appears that one Jos. Byrnes was sen
tenced to serve an indeterminate sentence of not less than one
year nor more than five years under ch. 390 of the Laws
of 1889 and that he was paroled February 12, 1891. You
further state that none of the officers of your institution would
be able to identify Byrnes and that your records are very in
complete so tkat you have no adequate description of him.
You ask several questions as to your duty and liability in the
matter and desire my opinion prior to the meeting of the state
board of control next Monday.
, In the very short time given me for investigation I am un
able to make any careful examination of the statutes and de
cisions applicable to the situation. I find, however, that the
constitutionality of ch. 390, Laws of 1889, was.seriously ques
tioned by our supreme court in two cases, In re PikuUh, 81
Wis. 158, and In re Schuster, 82 Wis. 610. These cases decide,

12—A. G.
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however, that the question is not one that can be raised by
habeas corpus proceedings but only by writ of error. Sec.
4724 limits the time within which a writ of error may be is
sued to "two years from the date of the entry of" a judg
ment to be reviewed. This limitation has been held consti

tutional. O'DomwU V. State, 126 "Wis. 599. It would thus ap
pear that Byrnes would have no way of raising the question
of the constitutionality of the law under which he is sentenced.
Ch. 75 of the Laws of 1901 amended sec. 4733 of the Stats, by

adding a sentence to the effect that:

"When any convict confined in said prison shall escape there
from the time during which he unlawfully remains absent from
the prison after sucli escape shaU not be computed as any part
of tlie term for which such prisoner was sentenced to he confined
in the prison."

Tliis was held to be merely declaratory of the common law
in In re Macaulcy, 123 Wis. 31, so that it would be no objec
tion to retaking Byrnes, that the term for which he was sen
tenced has long ago expired unless the time that he is absent
from the prison be excluded.

As to the difReulty of identifying Byrnes it seems from your
statement of the situation that it would probably be impossible
for you to sufheiently identify him so as to bring him back
over his objection, but, since he seems willing to return, this
question can hardly arise at present. Should it arise later
you would have to be guided by circumstances and would at
least have his admission that he is the person he now states
himself to be. I am inclined to think that this is enough to
warrant you in retaking liim and probably also sufificient to
protect you in case of a suit for damages on his part for false
imprisonment, though should he later oji make a demand for
his release it would be well for you to go over the situation
carefully before refusing to comply with it.

As to the policy of spendi?ig the public funds in bringing
Byrnes back to Wisconsin and keeping him for his unexpired
term at the public expense I cannot advise you. Possibly you
can secure furtlier information in regard to his present condi
tion and reasons for desiring to surrender himself from the

police or otlier authorities at Columbus, which information
should aid you in arriving at a decision as to the advisability
of sending an officer for him.
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Crimvnal Law—Emhezzlemmt— Larceny— Yenue— Informa-
tion—A prosecution for embezzlement cannot^ be brought in 'a
county in which the property embezzled has never been in
the possession of 'the accused.

Allegations as to ownership of property embezzled. Amend
ment of allegations in information.

October 17, 1912.

Mr. James Kirwan,
District Attorney,

Chilton, "Wisconsin.
In your letter of the 12th, you refer to my letters of July

22nd, and August 19th last, and give some further facts sub
stantially as follows: John Brown owns a cheese factory in
your county which he leased to one Down. An agreement was
entered into between Brown, Down and the patrons of the fac
tory that Down should run the factory. Brown should sell the
cheese and collect the money and be responsible to the patrons
for the same, less the compensation to be paid Down for mak
ing the cheese. That Brown allowed Down to sell the cheese
and collect the money and that Down has failed to account
for same. That the money was paid Down in Manitowoe
county and that as to a part of it at least it was never brought
into Calumet county. You ask in which county prosecution
should be brought.

This question was very fully answered in my opinion of
August 19th, referred to by you. Certainly as to money never
in Calumet county no prosecution could be brought there. It
appears to me prosecution should be brought in Manitowoe
county.

You also ask whether to charge that the money belonged
to Brown or to the patrons. It would appear from your state
ment that there was no relationship of trust as between the pa
trons and Down. The man entrusted by the patrons was
Brown. He in turn trusted Down. I believe that as between
Brown and Down, Brown was the owner of the money and he
is the man from whom it was embezzled. In any event, it ap
pears to me that each time Down converted money it consti
tuted one embezzlement, even though the money belonged to
the several patrons. It was owned by them jointly. It was
one fund not yet apportioned, so that no one of the patrons
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could claim any particular portion thereof. If I am correct as
to this, then it is not very material whether it be alleged to
be the property of Brown or of the patrons. Under sec. 4703
of the Stats, the allegation as to ownership may be amended
after proof.

Crimhml Law—One on probation under suspended sentence
may be convicted of another crime, and his sentence to the re
formatory is not void even though he is not strictly a first
offender. On the completion of the reformatory sentence he
may be sentenced for the first crime.

October 25, 1912.
State Board of Control.

From the facts stated in your letter of October 22nd, and
from the papers submitted therewith, it appears that on May
19, 1911, Frank Krzewinski was convicted of burglary in the
municipal court for Milwaukee county and was by Judge
Backus placed on probation for two and one-half years under
a suspended sentence; that in July, 1912, he was convicted of
larceny in the district court of said county and sentenced by
Judge Neelen, who was unaware of his previous conviction,
to the "Wisconsin state reformatory for one year. Ton ask my
opinion as to whether he should be removed from the reform
atory and taken before Judge Backus for sentence or whether

he should be so taken after the expiration of his sentence to
the reformatory.

The fact that Krzewinski was on probation under suspended
sentence at the time of his second conviction is obviously no
reason why that conviction and the sentence pursuant thereto
were not legal, nor is such second sentence void merely because
sec, 4944e (ch. 358, Laws of 1907} provides that "Persons con
victed the first time of a felony" etc. may be committed to the
reformatory, while Krzewinski, at the time of his sentence
thereto, had been previously so convicted. Such sentence even
if subject to reversal is not void but stands as the judgment of
,a court having jurisdiction and is valid until set aside in a
direct proceeding. In re Graham, 74 Wis. 450; In re Schuster,
82 Wis. GIO.
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The detention of Krzewinski at the reformatory is therefore
legal and I do not think that he should be removed therefrom
and taken before Judge Backus for sentence on the burglary con
viction until after the expiration of his sentence to the reforma
tory. See 1 Bishop on Criminal Law, sec. 953; Ex parte Bund
ing, 47 Mo. 255;People v. Groves, 38Hun. (N. Y.) 382.

You do not state whether Krzewinski was placed on proba
tion under suspended sentence pursuant to sec. 4725a or pursu
ant to sees. 4734a to 4734m but it seems evident that in either
case the court has ample power to terminate the probation
and sentence him at any time within the period of probation,
and that a conviction and service of a sentence di:^ing such,
period of probation would not affect the right to exercise such
power.

Criminal Law—^Under facts stated trustees of the Qemetery as
sociation are not guilty of a criminal offense.

November 25, 1912.

James Kibwan,
District Attorney,

Chilton, Wisconsin.
Under date of November 21st, you say that in 1855 six or

seven men in a certain town in your county formed a cemetery
association and bought seven acres of land, platted the same
into burial lots and recorded said plat in the office of the reg
ister of deeds; that such association was not regularly incor
porated ; that it had a meeting on a certain day each year and
elected a president, secretary and treasurer, and three trustees,
which made a board of directors, each" holding office tWee
years and one of the trustees going, out of office each year;
that many have been buried in this cemetery; that it has al
ways been fenced in; that it is located on Main street in an in
corporated village; that inside the fence on the four sides is
a narrow strip of land reserved, in which shade trees are
planted and, inside of the trees, is a wagon drive, all around
the lots; tha;t there is also a drive across the center of the cem
etery, and between the sidewalk and the fence on Main street
there is also a line of shade trees, but that the trees are on the
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cemetery ground; that some of the trees are getting old and
decayed and the roots of some are throwing up the plank
sidewalk in front of the cemetery, making it dangerous for
pedestrians; that it is proposed by the association to cut down
the old trees along Main street and also some of the poor
ones inside the fence along Main street and to build a cement
walk along Main street in the spring and replace the trees cut
down by young and healthy ones of some kind.

You also state that the association never adopted rules and
regulations as provided by sec. 1453, Stats. 1898.

You state that the application has been made to you to ar
rest some of the board of trustees for cutting down trees along
Main street, both outside and inside the cemetery fence. You
inquire whether these trustees are guilty of any criminal of
fense, and what.

In answer I will say that," under the facts stated, I know of
no offense that such members of the board of trustees have

committed for which they could be criminally prosecuted.

Criminal Law-—Food—Oleomargannc—One who delivers oleo
margarine from a wagon or cart must have upon such wagon
or cart the placards proscribed by sec. 4607d, Stats., even
though he has displayed in his place of business the signs re
quired by law.

December 19, 1912,
Kon. J. Q. Emery,

State Dairy and Food Commissioner.
In your letter of the 18th, you refer to the following clause

found in sec. 4607d:

'/ * * * or who shall sell or deliver from any cart, wagon
or other vehicle, upon the public streets or ways, oleomargarine,
Initterine or any similar sub.stance without having on the outside
of both sides of said cart, wagon or other vehicle a placard, in
nncondensed Gothic letters not less than three inches in length,
'licensed to sell olemargarine.' "

You state that you arc asked the following question:

"Is it sufficient if retail dealers in olemargarine have a sign
displayed in their place of bu.siness stating that olemargarine
is sold here, or whether it is necessary to also have a sign on
the dealer's wagon when delivering the same?"
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And you ask my official opinion upon the matter.
By referring to sec. 4607d it will be noted that tbe statute

attempts to make it absolutely certain that oleomargarine
shall not he delivered or fui^ished to any person without ade
quate notice of its character. This statute, as I understand it,
was taken from the Massachusetts law. In any event, they
have a statute very similar to this one. In a case in which a
defendant was charged with delivering from a vehicle upon a
public street or way, oleomargarine, without having the vehi
cle placarded, as provided By law,.the court said:

"Whoever delivers oleomargarine from a vehicle upon the
public streets must have upon his yehicle the placard described.
This statute ® requires that everyone who thus de
livers oleomargarine ^ ^ ^ shall carry along with him up
on his vehicle a public notice that he is licensed to sell oleomar
garine." Comm. V. Crane, 162 Mass. 506; 39 N. E. 187.

It is true that this question was not before the court in that
case, but the language used is significant.

"The natural import of the words of any legislative act,
according to the common use of them when applied to the sub
ject matter of the act, is to be taken as expressing the intent of
the legislature unless the intention so resulting from the ordinary
import of the words be repugnant to sound, acknowledged
principles of public policy." People v. May, 3 Mich. 598.

Subsec. 1 of sec. 4971 of the Stats, provides that in the con
struction of statutes

"All words and phrases shall be construed and understood
according to the common and a;pproved usage of the language."

In my opinion a retail dealer in oleomargarine delivering
oleomargarine from a wagon or other vehicle must have such
vehicle placarded, as provided by statute, even though he have
displayed in his place of business the signs provided by law.

I am not unmindful of the line of cases in which it is held
that when necessary to the spirit and intent of the document
or statute the word "or" should be construed in a copulative,
and not in a disjunctive sense. SeeAtty. Gen. v. West Wis. Ry.
Co. 36 Wis. 466, 486. «

It is barely possible that it might be so construed in this
case, but I do not feel at liberty to give it that construction
until a court has passed upon it. (See supplemental opinion of
Dec. 23, 1912.)
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Criminal Law—Food—Oleomarganne—The fact that no li
cense is issued by tlie state for the sale of oleomargarine in no
way affects or modifies the opinion of Dec. 19tli regarding pla
cards on carts or .wagons from wliicli oleomargarine is delivered.

December 23, 1912.
IIoN. J. Q. Emery,

Slate. Dairy and Food Commisdoner.
I21 your letter of the 23rd, you refer to my opinion of the

19th inst., relative to the interpretation of a part of sec. 4607d
Stats. You call my attention to the wording that is required
upon the placards to be placed upon both sides of the cart or
other vehicle from which oleomargarine is sold or delivered,
such wording being, "Licensed to sell oleomargarine."

You state that, so far as you are aware, there is no law of
tliis- state authorizing any person to issue such licenses, and
you ask whether these facts, in view of the peculiar wording
required, would in any way Tuodify the opinion given.

While it is true that the state does not require a license for
the sale of oleomargarine, it may, under its police power, re
quire such reasonable notice to the consumer as it may deem
necessary for the prevention of fraud. The legislature has
seen fit to prescribe the words "Licensed to sell oleomarga
rine." Presumably they had in mind the licenses issued by
the Federal government. In any event, it in no way modifies
the opinion lieretofore given.

(.Hminal Law—Food—Health—Jlcguisitions—A person who
heaves unsanitary milk in a can on a. stand by the side of the
highway for the purpose of having the same collected by the
di-iver of a collecting wagon for a condensing factory is guilty
of delivering such milk to the factory under sec. 4607b—5,
Stats.

A requisition for the apprehension and return to this state of
one charged with bastardy will not be granted."

Such a requisition will be granted for one charged with the
offense defined in sec. 4580, Stats.
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January 13, 1913.
Hon. James Kirwan,

District Attorney,
Chilton, Wisconsin.

In your letter of January 9th, you state that a farmer in
your county delivers his milk to a collecting wagon owned by
a condensing factory; that such milk proves to be very dirty,
unclean and unsanitary, and you ask whether such farmer is
guilty of any criminal offense under ch. 67 of the Laws of 1903.

In a subsequent letter you refer also to ch. 215 of the Laws
of 1909 and ch. 267 of the Laws of 1911 and ask what offense,
if any, the farmer is guilty of.

Sec. 4607b—5, Stats., as it now stands provides in part:

"No person shall by himself, his servant, or agent, or as the
servant or agent of any other person, « sell or offer
for sale, furnish or deliver, or have, in possession or under his
control with inteiit to sell or offer for sale, or furnish or deliver
to any person, firm or corporation ® any unsanitary
milk."

In your letter of the 10th, you state that the farmer places
cans of milk on a stand by the highway and the factory team
and man collect the cans and haul the milk to the factory.

In ray opinion this is a sufficient delivery by the farmer to
the factory to bring the farmer within the terms of this section.
Ch. 267, Laws of 1911, repeals several sections of the statutes,
but does not affect the section quoted above.

You also ask whether the amendment to sec. 4415, Stats., by
eh. 208 of the Laws of 1909 does away with embezzlement un
der sec. 4418, Stats., or whether embezzlement will stiU lie un
der the latter statute,- for embezzlement by bailee.

Under date of July 22nd last, you were furnished with an
opinion fully covering this inquiry. I see no reason for reach
ing a different conclusion at this time.

In your letter of the 10th, you state that John Brown, under
twenty-one, had sexual intercourse with Mary Jones, an un
married girl about sixteen years of age, and that a bastard
child was born to her; that John Brown is now in one of the
Dakotas, and you ask whether he can be extradited for bas
tardy.

No. (See Rule 18 of the Executive office, relating to appli
cations for requisitions.)
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You refer to ch. 576 of tJie Laws of 1911, in tliis connection.
This chajitcr makes the wilful refusal to support, or the wilful
neglect of,, an illegitimate child a crime and provides a punish
ment therefor. It in no way changes the offense of bastardy.
You ask whether this man can legally be extradited for rape
on a female under the age of consent and whether such age is
not eighteen years in this state now.

I presume you have reference to the second offense described
in sec. 4580, Stats. That portion of the section reads:

"Any man who commits fornication with a sane female of
previous chaste character under the age of eighteen years shall
be punished," etc.

A requisition may be had for the apprehension and return to
tliis state of one charged with this offense.

CHminal Laiv—Under facts stated the owner of the cheese

factory is not guilty of any criminal offense.
A criminal warrant may be sworn out by any pemn knowing

the facts.

January 31, 1913,
Mr. James Kirwan,

District Attorney,
Chilton, Wis.

In your letter of the 28th, you state that one "William Benin
owns a cheese factory in Calumet county; that he held a meet
ing therein with liis patrons in the spring of 1912, and a large
number agreed with him to haul their milk to said factory dur
ing the season of 1912, and he was to make the same into
cheese, sell the cheese and pay the patrons respectively once
or twice a month what was coming to each for the cheese
made from his milk, for which he was to receive as his com
pensation 2 cents j)er pound; that he employed his brother,
Fred Benin, to run said factoiy and make the cheese and that
on or about November 20th, 1912, Fred ran away, taking with
him some $500.00 of the money so received for cheese made
from the milk delivered by the patrons; that "William Benin
has been called on a number of times to pay the patrons the
amounts due them, but that although he admits his liability,
he has not as yet made such payment.
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You ask:

"Will any criminal action under these facts lie against
William Benin, the factory owner, who during all the year 1912,
lived in and ran a cheese factory in Outagamie county, miles
away from the factory in which his brother Fred did the work?"

In my opinion, under the facts stated William Benin is not
guilty of any criminal offense.

You next ask:

'' Can any one of the patrons swear out a warrant and make it
stick against Fred for stealing and embezzling this money if
the money under the facts is his brother William's. Under such
circumstances, could any one but William Benin swear out such
warrant?"

Any person knowing the facts may make the complaint. It
is not necessary that the complaint be sworn to by the person
whose money was taken.

Criminal Law—Anti-Lobby Law—^The provisions of the Anti-
Lobby law apply only to persons employed to influence legisla
tion by special interests for a pecuniary consideration.

January 31, 1913.
Hon. F. M. Wylie,

Chief Cleric of the Senate,
I have your communication under date of January 27th, in

which you state that under date of January 16th, you were
notified by George B. Lockwood, attorney, of St. Louis, Mis
souri, that he was sending you by express a package of pam
phlets which he requested you to distribute to the senators;
that on receipt of the pamphlets you found they were in the
nature of a brief against Woman Suffrage which probably
will be before the legislature this winter; that you wrote Mr.
•Lockwood that you doubted the legality and propriety of ac
commodating him in thi^ matter in view of the Wisconsin Stat
ute regulating lobbying, and especially sec. 4482h, which re
quires twenty-five copies of all briefs presented to members to
he first filed with the secretary of state; that you have also
had requests of a like nature from other sources, either ask-
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ing that you personally look after the distribution of literature
bearing upon public questions or that you provide for their
distribution to the senators and members of the legislature,
and that in view of the fact that these requests are likely to
be quite numerous dxu'ing the session of the legislature, you
ask for my official opinion as to whether or not such practices
ar(i ill violation of the Anti-Lobbying Law of this state.

Tile so-called Anti-Lobbying Law of the state is included in
sees. 4482a to 4482j, both inclusive, of the Stats.

Sec, 4482a provides that:

"Every person, corporation or association which employs any
person to act as coun-scl or agent to promote or oppose in any
manner the passage by tlie legislature of any legislation affect-
in<j the peciiuinn) iHtrrcsla of any individual, association or
corpomlion as distinct from those of the ivhule people of the
slate, or to act in any manner as a legislative counsel or agent
in connection with any such legislation, shall within one week
after the date of such employment cause the name of the person
so employed or agi-eed to he employed, to be entered upon a
legislative docket as hereinafter piwided. It. shall also be the
duty of the person so employed to enter or cause to be entered
his name upon such docket."

Sees. 4482b and 4482e require the secretary of state to pre
pare and keep two legislative dockets in conformity with the
pi'ovisions of the act and also provide the entries that shall be
made tlierein.

Sec. 4482d requires that legislative counsel and agents rc
quired to liave their names entered upon the legislative
docket, file with the secretary of state within ten days after
the date of making such entry a written authorization to act
as such, signed by the person or corporation employing them.

Section 4482h jirovides that:

"It shall he unlawful for any person employed for a pecun
iary consuleralinn to act as legislative counsel or legislative
agent, as defined by sees. 4482a to 4482g, inclusive, to attempt per
sonally and dij'eetly to influence any member of the legislature
to vote for or against any measure pending therein, otherwise
than by appearing before Hie regular committees thereof, when
in session, or by newspaper puhlieations, or by public adresses,
or by written or printed statements, arguments or briefs, de
livered to each member of the legislature, provided that before
delivering such statement, argument or brief, twenty-five copies
thereof shall be first deposited with the secretary of state."
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From the foregoing excerpts from the Anti-Lobbying Law it
is very plain that the legislature intended to regulate the
practices of those endeavoring to influence legislation for a
pecuniary consideraiion paid to them by those having a special
or pecuniary interest therein. The law does not in any man
ner attempt to limit or restrict the activities, of citizens of the

state or other persons having a purely public interest in legis
lative matters pending before the legislature. Neither does
it seem to be the intention of the law to foreclose the members

of the legislature from any source of information upon any
question pending before it, the only restriction in this respect
being that if '' any person employed for a pecuniary consider
ation to act as legislative counsel or legislative agent as de
fined by sees, 4482a to 4482g inclusive" desires to deliver to
the members of the legislature a written statement, argument
or brief, then in that case twenty-five copies thereof shall be
first deposited with the secretary of state. This provision,
however, does not apply to any other persons than those de
scribed in the act as legislative counsel or legislative agents
and it does not apply in any sense to the ordinary citizen who
is not employed for a pecuniary- consideration, but whose in
terest in the pending legislation is purely of a public or pa
triotic character.

It seems to me that it is entirely appropriate that all of the
pamphlets and documents mentioned in your letter be brought
to the attention of the legislators as all sources of informa
tion upon matters pending before them should be free, open
and easy of access. The pamphlets, newspaper articles, maga
zines and other documents mentioned by you in your letter not
only do not offend against the provisions of the statute (un
less they emanate from a legislative counsel or a legislative
agent) ^ but they must be very helpful to the members of the
legislature in securing a comprehensive knowledge of many of
the subjects pending for their consideration and determina
tion and it seems to me should rather be commended than con
demned.
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Criminal La w—Appropriations and Expenditures—Counlies—
Municipal Corporations—"Where money received from the for
feiture of a bail bond is erroneously sent to tlic state treasurer

and the legislature desires to refund same, it should be refunded
to tlie eoimty from m\w\i received; no municipality within the
county has any interest therein.

February 13th, 1913.

IloN. William L. Smith,

Assembly Chamber.

ill your letter of this date you state:

"On January 9th, 1911, the county treasurer of Milwaukee
county forwarded to the state treasurer the sum of i|>980, which
sum represented a forfeiture on a bail bond in a criminal case
entitled Slate v. Jos. F. Brown. The bail bond in this case
amounting to $1000 was declared forfeited by the circuit court
and paiil to the clerk of said court on July 7tii, and this amount
less two jier cent retained by Milwaukee county, was forward
ed, as aiiove stated, by the county treasurer to the state treas
urer. Jos. F. Brown, whose disappearance caused tiie forfeit
ure of bond, later appeared or was apprehended and it is now
desired to return to his motiier, who furnished his bail, the
amount paid in by her.

"Should this sum ($980), now in the state treasury, if
refunded by legislative act, be retunied to the county of Mil
waukee or to the city of Milwaukee?"

In an opinion rendered to Hon. A. H. Dahl, then State
Treasurer, under date of August 29th, 1911, my predecessor
held that this money should liave been retained by Milwaukee
county, and not paid in to the state treasurer, but that there
was no authority for the refunding by the treasurer of the
money to Milwaukee county, in the absence of a legislative
act. This opinion was based upon the cases of State ex rcl.
Gucnthcr, State Treasurer, v. Miles, 52 Wis. 488, and State v.
Wettstein, 64 Wis. 234. In the first of these two eases the court
says:

"We conclude, therefore, that moneys collected from this
source [i. e. forfeited recognizances in criminal cases] belong
to the county."

It follows from this that the money should be refunded to

Jlilwaukee county. The city of Milwaukee has no interest
in it.
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Cnminal Ldw—Requisitions—A justice of tiie peace may re
quire security for costs in criminal actions under the same cir-'
cumstances as like security may be required in civil actions.

A requisition will not be issued when it appears that the ac
cused was not in this state at the time the offense is alleged to
have been committed.

February 14th, 1913.
Hon. Harry C. Wilbur,

Executive Clerk.

In your letter of the 3rd, you enclose a letter from Chas. E.
Briere, district attorney of Wood county, supplementary to
an inquiry regarding a requisition for one Earl Van Ert. Mr.
Briere asks:

"Whether or not the justice of peace is justified in a case
like the present, where the complaining witness states that she
does not care to prosecute, but prefers to get married, to de
mand security for costs, under sec. 4771, of the complaining
witness in order that the county would be protected in the money
expended in promoting the marriage."

Sec. 4771 of the Stats, relating to criminal cases in justice
^courts provides:

"The justice may require of the complainant to give security
for costs as in civil cases security may be required of the plain
tiff, and if he refuse the justice may dismiss the complaint.''

It is a matter of common knowledge that in civil actions the
justice almost invariably refuses to' demand security for costs
of a plaintiff residing in the same county in which the justice
is located. In criminal actions the justice ought not to re
quire security for costs unless he would also require security
for costs under similar circumstances in a civil action. In

this Van Ert matter, there has been considerable correspond-
enbe. The sister of Miss Rieck, was in here yesterday and I
had a long conversation with her regarding the case.
' Of course, the district attorney will not and ought not to
be seeking for an excuse to avoid asking for a requisition in
cases of this kind. Prom what I was told yesterday by Miss
Rieck's sister, it appeared to me probable that Van Ert de
parted from the state prior to the birth of the child. If tha-t
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is true, it would appear that he was not guilty under sec. 4587c
prior to such departure. If I am correct in this then if
charged under that section, he would not be a fugitive from
justice under the decisions of tlie couid. Upon that question, I
would call your attention to an opinion given to the governor
under date of iMay 15th, 1912.

Cnminal Law—Gambling—JIaehine described is a gambling
device.

February 17th, 1913.

Olive J. Strang,
District Attorney,

Grantsburg, AViseonsin.
In your letter of February 13th you have asked my opinion

as to whether certain machines that are being opei-ated in
your county are gambling devices and whetlier the parties op
erating them are violating the law in respect to gambling.

You state that, to operate said machines,' a nickel is first
dropped into the slot, causing three wheels to revolve; that
the player receives chips all the way from two in number up
to twenty, depending upon the place where the wheels stop;
that, if they stop in certain places, no chips are received;
that the chips are in turn played back into the machine and
the results are the same as if a nickel were used, with one
exception that, whenever a nickel is played, the player gets
a piece of gum "worth, probably, two cents or less, and that,
when the chip is played, 7iothing is received unless the player
is lucky enough to get a number that will entitle him to a cer
tain number of chips; that these chips are not good for their
face value of five cents, except for soft drinks, ice cream and
tobacco and goods of that class.

There is no question in my mind that, under the statement
•of facts submitted by you, the machines are gainbling devices
and kept and operated in violation of sec. 4529 and also sec.
4531 of the Stats.

This department has hold that a certain cigar machine,
where the person who puts a nickel into the machine, receiving
probably his money s worth by getting a cigar, but where he
has a chance of getting additional cigars, is a gambling de-
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vice; that, while the purchaser had a chauce of obtaining ad
ditional cigars, the proprietor was running the chance of los
ing them. This was held to be gambling. (Opinion rendered
to Colonel 0. G. Munson, private secretary lo the Governor,
under date of February 17th, 1907, published in Biennial Re
port and Opinions of Attorney-General for 1908, page 286.
8ee authoi'ities cited therein.)

It is evident from your statement tliat chance is the con
trolling element, and that skill does not enter into the manip
ulation of the machines to any considerable degree. I am
tlierefore of the oiiinion that said machines are gambling de
vices and that their use is prohibited by our statute.

Cnminal Law—Oil and Oil Inspection—Corpomtio'ns—A cor
poration may be proceeded against by criminal information for
violation of the oil inspection law.

The clerk or agent making the sale of oil that has not been in
spected, is also liable to the penalty provided by sec. 14r21e "Wis.
Stats. 1911.

February 28th, 1913.
W. J. Rush,

District Attorney,
Neillsville, "Wisconsin.

In your letter of February 24th you call my attention to
sec. 1421e Wisconsin Slat. 1911, requiring the inspection
of petroleum oils, and especially to the following provision,
found therein:

"Any person who shall personally, or by clerk or agent, sell
or offer for sale or foi- use, or who shall in any manner dispose
of or attempt to dispose of any oil,"
without such inspection shall be liable to fine.

You state that complaint has been jnade against the Stand
ard Oil Company for violation of this section and ask whether
the word "person," used in said section, includes corporations
and, if it does, what the procedure is to collect such fine from
a corporation.

You also ask whether the agent of the person violating the
provisions of this section quoted would also be liable, the stat-

13—A. G.
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ute usiug the term "by" clerk .or agent, and not the term
"also" the clerk or agent.

Sec. 1636?, Wisconsin Stats. 1911, provides in part:

"No person by himself, his servant or agent, or as the ser
vant or agent of any other person, or as the servant or agent
of any firm or coi-poration, shall sell," etc.

In an opinion given by my predecessor to the State Dairy
and Food Commissioner under date of January 29th, 1912, it
was held that the word "person" as used in that section in
cludes corporations, and, to support such opinion, the follow
ing were cited: Subsee. 12 see. 4971 Wis. Stais. 1911; Fisher v.
Jloricon Iron tO M. Co. 10 Wis. 351; Signitz v. Garden City
Banking and- Trust Co. 107 Wis. 171; 7 Am. & Eng. Ency. of
Law (2nd ed.) 845; 5 Thompson on Corporations, sec. 6434.

I see no reason for reaching a different conclusion as to
the provision to which you refer, and therefore advise you
that, in my opinion, the word "person" as used therein in
cludes corporations.

In an opinion given to Honorable E. M. Griffith, State For
ester, under date of October 18th, my predecessor held that a
town maintaining a nuisance may be proceeded against by
indictment or information and as authorities for such pro
cedure cited: 20 Am. & Eng. Ency. of Law (2nd ed.) 1231;
Town of Byron v. State, 35 Wis. 313; Town of Saukville v. State,
69 Wis. 178.

In an opinion given by my predecessor to the district at
torney of (ialumet county under date of October 14th, 1911, he
held that cor])orations may be prosecuted criminally. In an
opinion by former Attorney-General Gilbert, found on page
902 of the Biennial Report and Opinions of the Attorney-Gen
eral for 1908, will be found a discussion of this question, hold
ing that the procedure is by information and referring to sec.
4734 of the Stats. The same was held in an opinion found on
page 282 of the same report.

I agree with these opinions and advise you that the proper
procedure in prosecuting a corporation criminally is by infor
mation. I believe, too. that a corporation could be proceeded
against civilly for the penalty imposed by this section. (See
Biennial Report and Opinions of the Attorney-General for
1906, page 219.)
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I am also of tlie opinion that the clerk or agent who actu
ally makes the sale is liable to the penalty and that the prin
cipal is made liable by the terms of the statute. The language

used was intended to make it clear that the principal could
not shield himself by the claim that the oifense was in fact
committed by his clerk or agent, but it was not intended, in
my opinion, to render the clerk or agent making the sale im

mune from prosecution.

"A person who is acting under the authority of a superior
is guilty if his acts are illegal, even if ordered to do so by his
superior. Anyone who is acting as agent for another cannot
escape the consequences of a criminal act by showing that he
did the act for and under the direction of his principal." 8 Am.
& Eng. Ency. of Law (2nd ed.) 299.

To the same effect, see: Wharton's Criminal Law (9th ed.)
sees. 94a, 244, 247; Clark's Criminal Law, pp. 99, 101; Bishop
on Criminal Law, sees. 355, 631, 658.

The one wlfo actually makes the sale is guilty, even if act
ing as agent for another. Welch v. Slate, 145 "Wis. 86, 88.

Criminal Law—A postdated check issued under the facts
stated is not in violation of see. 4438a.

March 4th, 1913.
J. A. Metzler,

District Attorney,
Montello, "Wisconsin.

You state that a merchant living in the village of Montello,
Wisconsin, was indebted to a firm in Milwaukee for goods pur
chased from them; that the account had run for some time,
when the firm, on the 16th day of February, 1913, demanded
payment through their attorney at Jlontello; that the mer
chant claimed that he had no money on hand with which to
pay same and requested that the company accept three checks
on the Montello State Bank for the amount and that the checks

be dated ahead, one February 25th, 1913, and two others
March 8th, 1913'; that, after considering same, the company
agreed to accept same, providing the merchant would have
money in the Montello State Bank to meet the checks when
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due, to which the merchant agreed; that the check that was
dated February 25th, 1913, had been endorsed by the com
pany at Milwaukee and transferred to the First National
Bank of Milwaukee, who in turn endorsed same and sent it
to the Montello State Bank for collection, on the 25th day of
February, the check was protested, by reason of the mer
chant's having no funds on deposit with which to meet the
same.

You inquire whether said merchant has committed an of
fense under sec. 4438a of the Stats.

It is provided by this section as follows:

"Any person who shall make, sign, utter and deliver an in
strument in writing commonly knoAvu as a bank check, with
intent to defraud, without having money on deposit where such
check is made payable, shall, if such check is presented and re
mains unpaid for five days after it becomes payable and pay
ment thereof is refused because the maker has no funds on de
posit with which to pay such cheek, be punished by fine of not
more than one hundred dollars or by imprisonment in the
county jail not more than one year."

This statute was enacted in ch. 136 of the Laws of 1887.

The revisors changed it to its present form by inserting the
words "it becomes payable" in lieu of the words "its date."

I find no decision of our Supreme Court to guide us in in
terpreting the meaning of this statute. Neither have I been
able to find a statute of another state expressed in the same
words.

It has generally been held by the courts that a postdated
and post-payable check would not come within the terms of
statutes somewhat similar to ours; that false representations
or pretenses cannot be predicted upon the nonperformanee of
a future performance or the ha])pening of a future event. It
is generally held that a cheek postdated amounts to nothing
more than a promise by the drawee to have the money at the
bank for the payment of the cheek at a future date.

It appears from the statement of facts presented by you
that the cheek in question was given for a pre-existing debt.
No fact appears showing that there was anj' intent to de
fraud the party to whom the cheek was given. It was not
given to obtain goods, wares and merchandise or to deprive
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the party tc whom given of anything valuable; it was given
for a debt already contracted, prior to the giving of the check.

I call your attention to the following authorities, which have
helped me in arriving at my conclusion: Brown v. State, 66
Ind. 85 (see note to this case in Am. & Eng. Ann. Cases, vol.
8, p. 1069); Stale v. Ferris, 171 Ind. 562; Reg v. Walne, 11
Cox C. C. m-Lesser r. Fcoplc, 73 N. Y. 78.

I am therefoi'e of the opinion that the merchant in question
should not be proceeded against under said sec. 4438a.

Cnm^inal Law—Elections—Subsec. 4 of sec. 11-24 may ap
ply to a candidate for office if he "wrongfully'' suppress his
nomination papers.

March 20th, 1913.
Mr. L. Olson Ellis,

District Atlorney,
Black River Falls, Wis.

In your favor of the 18th, you ask whether subsec. 4 of sec.
11—24 of the Stats, applies to a candidate for office, or
whether it refers only to persons to whom he may have handed
his papers for the purpose of putting them on file.

Tlie section in question provides that:

"Any person wlio, being in possession of nomination papers
entitled to be filed under tliis act, or any act of the legislature,
shall wrongfully either suppress, neglect or fail to cause the same
to be filed at the proper time in the proper office, shall on con
viction be punished" etc.

It is difficult to conceive how a candidate could "wrong
fully" suppress his own nomination papers. Certainly He
would not do it wrongfully if he did it of his own free will
and not from impi'oper motives or inducements. If, however,
the nomination papers were suppressed "wrongfully" within
the meaning of that word as used in the section, I see no rea
son why a candidate for office is not included within the gen
eral words of the section.
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OPINIONS EELATINO TO EDUCATION.

Education—Fuhlic Officers—Coiistruetiou of sees. 698 and 704
R. S., as {unended by eh. 518, Laws of 1905 and ch. 433, Laws
of 1909.

$250.00 limitation of expenses repealed. No limitation ex
cept must be "Actual and necessary."

November 22, 1911.

Hon. C. p. Gary,

State Superintendent of PuUic Jnslruciion,
Your favor of the 22ud lust, is received. In substance your

query raises the question whether the limitation of $250.00
for expenses of a county superintendent provided for in ch.
518 of the Laws of 1905 is removed by the provisions of ch.
433 of the Laws of 1909.

Ch. 518, Laws of 1905, amended sec. 704 of the Wisconsin
Stats, of 1898 relating to the compensation of county superin
tendents of schools and provided in part that in addition to
the salary fixed by the county board such board may allow
such superintendent such sum in addition to his compensation
and other allowances specified above as he shall certify he
has actually and necessarily expended in defraying traveling
expenses while engaged in the discharge of the duties of his
office, provided that no more than $250 shall be allowed for
such expenses in any one year to each superintendent.

Ch. 433 of tlie Laws of 1909, amendatory of sec. 698
of the Stats., contains certain provisions clearly amendatory
to sec. 704 since they relate to the same subject matter and
distinctly qualify the provisions of ch. 518 of the Laws of 1905.

Ch. 433 provides in part as follows:

"In all cases where the superintendent district comprises the
entire county the county board of supervisors of every
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county at the annual meeting next preceding the election of such
county .school .superintendent .shall fix the amount of the annual
salary whieii shall he received by the superintendent of .schools
and shall allow such actual and necessary traveling expenses
incurred in the proper discharge of his duties within and with
out the county as may he reasonable and just, the same to be
audited, allowed and paid in the same inamier as other claims
against the county are audited, allowed and paid."

The provisions of eh. 518 providing in such cases that "The
county board may allow such superintendent such sum in ad
dition to his compensation" etc. not to exceed $250, have been
interpreted as leaving it discretionary with the board whether
such additional expenses should be allowed or not. The lan
guage of eh. 4d3 is mandatory and provides that in addition to
his salary and certain other requisites the county board "shall
allow sucli actual and necessary traveling expenses * * ♦

as may be reasonable and just" and further provides as above
quoted that the claim shall be audited and allowed by the
county board in the same manner as other claims are audited
and allowed.

In my opinion the provisions of eh. 433 of the Laws of 1909
should be construed as removing the $250 limitation and fur
ther as making it mandatory upon the part of the county
board to allow the actual and necessary traveling expenses
incurred in the proper discharge of the duties of such school
superintendent, the only limitation thereon being that such
expenses must be actual and necessary for the proper dis
charge of the duties of his office.

Education—Schools—The distance between a child's home and
a school in an adjoining district is to be measured, pursuant
to sec. 435o Wis. Stats, (ch. 543, L. 1911), "by the nearest
traveled higliway," the same as the distance between such
child's home and a school in that district.

September 17, 1912.
Hon. C. p. Cart,

State Superintendent of Public histruction.
In your favor of September 17th you ask my opinion as to

whether the distance between a child's home and a school in
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an adjoining district, referred to in subdivision 3 of sec. 435o,
eh. 543, Laws 1911, is to be measured along the nearest trav
eled highway, or in an air-line.

Subdivision 3 of sec. 435o provides that:

"In cases wliere there are cliildren of school age in a home
located more tliau two miles from the schoolliouse in the
liome district and Iransiiortatiou is jiot jjrovided, the distance to
be measured by the nearest traveled iiighway, and there is an
other seliool in an adjoining district located at a distance of one-
half mile or more nearer to .such Iiome, the cliildren of school age
shall be privileged to attend the nearer school," etc.

While the specification of the method of measurement "by
tile nearest traveled highway" in the first clause of the sen
tence, and the absence of such specification in the latter clause
might raise some inference tliat a different method of meas
urement was there intended, I do not think that such is the
correct interpretation in the absence of any reason for a dif
ferent measurement in tlie two instances. The obvious pur

pose of the statute is to permit a child to attend the nearest
school even tliougii in another district Avhere at least one-half
mile of travel can be thereby saved. 1 think that when the
statute permits a child to attend a school in an adjoining dis
trict, which school is at least a lialf mile nearer the child's
home than the one in its home district, the word "nearer"
clearly means nearer wlien comiiarcd in Jhc same way, i e.
measuring the distance in the same manner. The method of
measurement "by the nearest traveled highway" specified for
ascertaining the distance between the child's home and the
school in that district is thus clearly required to be the method
of measurement when ascertaining tiie distance between the

child's home and the school in an ailjoiiiing district.

Education—Contracts—A contract to convey pupils to- a
neighboring school district under sec. 496q, subdiv. 3 and 4, does

not prohibit the driver from taking others with him on the trip
unless expres-sly contained therein.

School district entitled to aid provided by see. 496q.
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February .14, 1913.
Hon. C. p. Gary,

State Superintendent of Puhlic Instruction.
Under date of January 23d, you state that a special scbool

district meeting was held in a certain scbool district in this
state, at which it was voted to instruct the school board to
close the school, in accordance with the provisions of ch. 618,
Laws of 1911, and transport the children to the grades in a
district maintaining a free high school; that thereupon a eon-
tract for transportation was let and transportation was com
menced in September last; that of the pupils who applied for
transportation five attended the grades of the public school
and the rest went to the parochial school, located in the same
town with the free high school; that all children weifi trans
ported in the same conveyance; that the five attended the pub
lic school regularly for twenty-three days, when one family
moved from the district, taking four of the public school chil
dren with tlioin; that the remaining public school pupil at
tended quite i-egularly until recently, when she withdrew from
the school for the winter months; that one of the children
that was in attendance at the parochial school has now entered
the public school and that the transportation wagon takes this
child to the puhlic school and the rest of the children to the
parochial school, as formerly.

You inquire:

''1. On this slalement of fads can the school hoard pro
hibit the di-iver of the transportation wagon, who is under con
tract to transport the children to the public school, from allow
ing other children of the district to ride to town for the pur
pose of attending the parochial school?

"2. On this statement of facts would the district he entitled
to the $150 special aid granted to districts that comply vnth
all the terms and provisions of ch. 618, Laws of 1911, it being
conceded that the children who enroll for transportation and
attendam^e at the public school attend regularly for at least
eighty per cent of the time during the school year?"

Sec. 496q of said chapter 618 contains the following provi
sion concerning the contract of transportation in such cases:

"3. The district boai'd or town board of school directors
shall in all cases where the school is closed and transportation
is provided by a team, enter into a written contract in the
name of the district with one or more persons, whereby it is
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agreed that sueli person or persons are to safely and carefully
carry or provide for carrying the children to and from the
schoolor schools in the district where provision has been made for
their schooling.

"4. The driver of each transportation wagon shall be of
good moral character, trustworthy and responsible; shall
furnish a safe team and suitable and comfortable bus or wagon
well supplied for protections against stormy and inclement
weather: such driver siiall have control of and be responsible for
the good order and behavior of the children while in the con
veyance going to and returning from school, and shall prohibit
the use of profane or unseeming language upon the part of the
pupils, and shall report all cases of insubordination while on
the wagon to the ])arents and to the school board of the district.
Be it also understood that, in all eases where it is practicable,
conveyance by interui'ban, steam railway or automobile shall be
e(iuivalent for ti-ansportation or conveyance by a team."

I assume tbat there is no express provision in the contract
in question prohibiting the party who is under contract to
transport the pupils from allowing other children of the dis
trict to ride with him on the regular trips. In the absence of
such a stipulation, having in view the parties to the contract,
the situation and circumstances attending them and the object
of the contract, I do not believe that the law could be con
strued to imply that no other proper persons, such as are fit to
associate with the pupils, could he conveyed with the children
in the same wagon, and, the board, in the absence of such a
stipulation, has not the right, in my opinion, to prohibit the
driver from taking other parties in the same conveyance, un
less it clearly appears that such prohibition is necessary to pro
tect the pupils, or that it is otherwise essential to their welfare
and success. The provision of the law that interurbans and
steam railways may be used for transporting the pupils is a
fact to be borne in mind as showing that, as a matter of law,
they are not entitled under the contract to be transported
alone. In interurbans and steam railways they would neces
sarily ride with others. The person obligating himself to con
vey these children may have been induced to accept the terms
of the contract for the consideration therein named by reason
of the fact that it contained no prohibition against the convey
ance of other parties on the same trips. Should the hoard now
prohibit such conveyance and the driver, refuse to comply with
their demands, I do not believe that he would be violating the
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express or the implied terms of his contract, or that it could be
said that he was guilty of a breach of contract. It may be a
serious question whether the board can legally make a con
tract prohibiting the driver from allowing other children to
ride with him, simply because they are attending a parochial
school. This question I do not here pass upon.

The answer to your first question must therefore be in the
negative.

In answer to your second question I would call your atten
tion to the following provisions of sec. 496q:

"Whenever the electors of any rural school district main
taining a one or two department rural school or the electors of
any town maintaining its schools under the township system of
school government shall direct the school board or the town
board of school directors to close the disti-ict, or any sub-dis
trict school, and provide transportation and tuition for all per
sons of school ago who may desire to attend school at a district
maintaining a one or two department rural school, or a state
graded school, or the grades below the free high school in a
free high school district, each such mral school district or sub-
district shall receive special state aid in the sum of one hun
dred fifty dollars annually upon complying with the following
conditions:

"(1) Transportation and tuitiop shall be provided for at
least thirty-two weeks, including legal liolidays, for all persons
of school age desiring to attend school during the school year."

As the district in question has complied with the express
provision of this statute, although only one child is now at
tending the public school, it seems plain that the district is en
titled to the aid therein provided.

Education—TJnion Free High Schools—A Union Free High
School district may be dissolved under the provisions of sec. 490a.

It is proper for the district clerk to give notice of election for
such dissolution.

March 6, 1913.
Hon. D. S. Law,

District Attorney,
La Cro&se, "Wisconsin.

In your communication of the 6th inst. you state that:

"Last year the question of the establishment of a union free
high school in a district comprising a portion of the towns of
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Holland and Onalaska was submitted to the electors of said
district pursuant to the laws governing school elections: that
a majority of the votes were in favor of the establishment of
the union free high school and that a school certificate was is
sued ; that now some of the electors of the district desire to have
a vote taken on the question as to whether or not the district
shall be dissolved and the certificate surrendered; tliat a peti
tion has been circulated and generously signed that this ques
tion be submitted to the vote of the electors at the next annual
school meeting to be held the third ilonday in Jlarch and that
the clerk of the said school district gave the requisite ten days'
notice thereof as required by section iOOa and 495—11; that
the clerk of the school board is not satisfied that it is his duty
to give this notice or that this question may be submitted to
the vote of the qualified electors."

You ask ray opinion upon the question thus raised.
i;r'

Sec. 495—1 to sec. 495—19 inclusive of the stivtutes provides
for the organization of what is termed "union free high
schools." Sec. 495—19 provides that:

. "All acts and parts of acts relating to town free high schools
not conflicting with the preceding sections shall be in force and
eifect and shall apply to union free high schools established under
this act and the provisions relating to state aid to town free high
schools shall be applicable fo all union free liigh schools estab
lished under this act."

Sec. 490a of the Stats, relates to town free high schools and
provides:

"The electors of any town, village or city school district or
subdistrict maintaining a free high school may at any annual
meeting or election vote upon the question of surrendering the
certificate of organization of the free high seliool and the dis
solving of the high school district; provided, that ten days'
notice of such purpose be given by posting five copies thereof
in five different public places in such toAvn, village or city
school district or subdistrict, or by publishing such notice in
any newspaper published in any such town, village or city school
district or subdistrict ten days pi-ior to the time set for hold
ing such meeting. The vote shall be taken by ballot and can
vassed according to the statutes for conducting elections in
such municipality. Those ballots in favor of the surrendering of
the certificate and dissolution of the free high school district
shall be written or printed 'For Surrender' those opposed
'Against Surrender'
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The section just quoted does not appear to conflict with
any of the sees, from 495—1 to 495—19 and no reason is per
ceived why sec, 490a should not apply to union free high
schools. It must be confessed, hoAvever, that the section is
somewhat obscure and much that may be desired in the way
of definiteiiesa is lacking therein. It is to be noted that the
section does not provide who shall give the ten days' notice
therein required; neither does it prescribe the conditions un
der which any considerable number of taxpayers of the dis
trict may require such notice to be given. It is, however, man
ifest that it Avas the intention of the legislature to give elec
tors of the district an opportunity to surrender their certifi
cate and dissolve the free high school district, and the statutes
should not be so construed as to deprive the electors of this
right. It may Avell be argued that under the terms of sec, 490a
it is immaterial Avho shall give the notice that the question of
dissolving the school district shall be voted upon at the annual
school meeting so long as the notice is given in the manner
prescribed by the statutes and the electors generally are ad
vised that the question Avill be voted on ht such meeting.

I am very much of the opinion that the thing required by
the statute is publicity and that so long as notice is given in
the manner prescribed so that the electors thereof may be duly
advised that an election to surrender the certificate or dissolve
the district Avould be upheld cA'cn though such notice were
given by electors only.

However, our statutes are quite uniform in requiring clerks
of school districts, clerks of toAvns, as Avell as clerks of coun
ties, to give notices of these elections and to prescribe in such
notice the special questions, if any, that shall be voted upon at
such meetings, and I do not consider it a violent construction
of the statute to say that it is the plain intention thereof that
the district clerk shall give notice of the fact that such ques
tion Avill be voted upon at the annual election. He is required
by laAv to give the notice of the election. The electors of the
district are entitled to have an opportunity to vote on this par
ticular question. The clerk is advised through the petitions
filed with him that there is a pronounced sentiment in the dis
trict in favor of voting on that question. I not only tbirilr it
would be entirely proper for him to submit this question to
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the voters and to give notice thereof, but that he would be sub
ject to censure should he arbitrarily refuse so to do.

Under the circumstances stated in your letter I am of the
opinion that it is the duty of the district clerk to give notice
of the fact that the question of dissolution of the district and
surrender of the certificate issued will be submitted to the
electors at the annual meeting and that he should provide the
ballots to be used in voting on that proposition as required by
the statutes.



Relating to Elections. 207

OPINIONS PELATING TO ELECTIONS.

Electio7is—Cormpt Practices Act—Cli. 650, Laws of 1911.
County eiorks not entitled to fees from secretary of state for
preparing copies of poll lists.

October 5, 1911.

Hon. James A. Frear,
Secretary of State.

Replying to your favor of September 22iid, in which you
make further inquiry concerning your duties under chapter
650 of the Laws of 1911 known as the corrupt practices act,
would say that I fully appreciate the many difficulties attend
ant upon your office in carrying out the provisions of the
act, which difficulties are very much enhanced by reason of the
fact that the act is imperfectly drawn and that the measui'es
provided for carrying the act into effect are by no means spe
cific. Yoti suggest that section 62 of the statutes requires that
copies of the poll lists be returned to the county clerks but
that no express provision of law requires the county clerks to
file and preserve these poll lists in their office.? and you ask
what course is to be pursued providing poll lists have not been
filed in all the counties of the state. You further suggest that
no provision of law requires county clerks to forward to your
office any records of this character and you ask whether there
is authority whereby the county clerks can be called upon to
furnish certified copies of such lists without the payment of
statutory fees, or any authority for asking the county clerks
to forward the original lists to your office providing they are
on file in their respective offices. You further inquire whether
you would be authorized to pay statutory fees for securing cer
tified copies of such lists.
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In reply to these several iiicpiiries I can only say that while
the provisions oE chapter 650 are mandatory and the penalties
provided for violations thereof in many cases severe and dras

tic, nevertheless public officials in the enforcement of this act
or in carrying cut the provisions of the act cannot perform
duties which are impossible. All that can be required of your
department is that you use all available means to carry the
provisions of the act into etfect and since the act does not spe
cifically provide for certain conditions necessary to render it
effectual, it follows that you must be governed in these par
ticulars by your own discretion and the means available. It is

to be presumed that the several county clerks have preserved
the poll lists which the law requires should be returned to
them and of which they are the legal custodians. If, however,
it should develop that these jjoll lists have been destroyed in
any particular instance the fault- will lie with the county clerk
and not with you. County clerks, like other officials, take
their office cum onere and the legislature has power to impose
additional duties upon public officers wdthout providing for
extra compensation. The only inference which can be drawn
from this act relative" to the dutj' of county clerks concerning
the poll lists is that they should,be certified to your depart
ment upon request and in case of a refusal to certify or return
the lists to your department for the purpose of caa-ryiug out
the provisions of this act, the liability will rest with the county
clerk and not with you. Under the present law county clerks

throughout the State of Wisconsin are upon a salary basis and
as no provision is made for the payment of fees for returning
the poll lists to the secretary of state it follows that this is one
of the additional duties imposed upon county clerks by the

legislature and that such duty must be performed by them
without compensation. It is not necessary for you to tender
to the respective county clerks any fees in advance for certi
fied copies of poll lists; neither are you empowered to pay
them any fees for such poll lists under any conditions. It is
my opinion that the county clerks are under legal obligation
to supply the secretajy of state with such poll lists and to do
all other things wdthin their power to assist the state officers
in carrying out the provisions of this act.
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Eleciioiis—Towns—Town Meetings—Sec. 4544e providing
penalty where "any election officer" shall look at a voter's bal
lot applies to elections at town meetings.

July 9, 1912.

Mr. Gad Jones,
District Attorney,

Wautoma, "Wisconsin.
In your favor of July 6th you state that a case has been

brought to your attention where it is claimed that at a town
meeting one of the supervisors who was acting as an inspec
tor of election unfolded the town tickets of several of the vot

ers and took notice of the names that appeared upon the tick
ets before allowing them to be deposited in the ballot box, and
you ask whether, assuming that he" did so with the intention
of finding out whose names were on the tickets, an action
against him could be brought, under section 4544e, "Wis, Stats.,
or whether that section applies only to officers of general elec
tions.

Sec. 4544e, Wis. Stats., provides in part: "Any election offi
cer who shall take notice of the manner in which any elector
shall mark his ballot . . . shall be punished" etc.

This section was enacted by see. 124, ch, 288, Laws of 1893.
The greater part of that chapter is devoted to general elec
tions, though certain sections thereof expressly refer to elec
tions of town officers. See sections 7,104, etc., but the last sen
tence of section 801 provides: "AU penalties prescribed for
any violation of law applicable to a general election shall be
applicable to town meetings to the same extent." This lan
guage seems to me to remove any doubt but that the general
language of the quoted part of sec. 4o44e is applicable to an
election at a town meeting.

I am tlierefore of the opinion that the election officer in
question could be properly prosecuted under sec, 4544e, Wis.
Stats.

Elections—Ballots—Corrupt Practices Act—Filing of state
ment of expenses prior to time fixed is an irregularity that may
be cured by a later filing at the proper time.

]4—A.G.
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July 18, 1912.

Mr. Stanley G. Dunv^iddie,
Disirict Atioryieij,

Janesville, Wisconsin.
In your favor of July 15tli, you state that a candidate for

nomination for a county office at tlie primaries next Septem
ber filed his first exi^ense aeeoimt with your county clerk on
July 14th; that in that account his first expenditure for cam
paign purposes was made on July 14tli, the expenditure being
for the publication of the candidate's announcement in the
paper. You ask my opinion as to whether under these facts
the county clerk is authorized to certify or print on the official
ballot this candidate's name.

Sec. 94—10, Wis. Stats., as amended by ch. 10, Special Ses
sion of 1912, provides:

"The name of a candidate . . . shall not be certified or
printed on the official ballot . . . unless there has been
filed by or on behalf of said candidate . . . the statements
of accounts and expenses relating to nominations required by
this act up to the time for such certification."

Sec. 94—9, Wis. Stats., as amended by ch. 10, Special Session
of 1912, provides:

"Every candidate . . . shall within the four days end
ing on the second Saturday occuring after such eandidaije
. . . has first made a disliursement . . . for political
purposes and thereafter within tlie four days ending on the
second Saturdaj' of each calendar mouth . . . file a finan
cial statement . . . which statement shall cover all trans
actions not accounted for and reported upon in statements
theretofore filed. Each statemenl after tlie first shall contain

a summary of all i>reeeding statements" etc.

The statement in question was filed prior to the time when
it should-have been filed. Such irregularity can apparently be
cured by a new filing "within tlie four days ending on the
second Saturday occurring after such candidate or committee
has first made a disbursement." To save any question it
might be well for you or the county clerk to attract the candi
date's attention to the fact that his statement Avas filed too

soon to be in strict compliance with the law. I should hesitate

to decide that the irregularity of filing a statement too soon
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was sufficient to deprive a candidate of his right to have his
name on the offtcial ballot, but do not now pass upon tliis ques
tion since, as pointed out, the irregularity, may be cured.

Elections—Voting Machines must permit voter to express first
and second ehoiee.

July 19, 1912.

Mr. D. E. McDonald,
Distnct Attorney,

Oshkosh, Wisconsin.
In your favor of July 17th, you request my opinion as to the

proper arrangement of names, etc., on voting machines to be
used at the September primaries. I have examined the dia
gram prepared by Mr. J. M. Davis sliowing a proposed ar
rangement of names on the voting machine and think that
such arrangement would comply with the law provided that
provision be made, first, so that a voter may vote for his first
choice only if he so desires instead of for both his first and sec
ond choice; second, so that a voter may vote either first or
second choice for a man whose name does not appear on the
printed ballot; such provision should also give the voter op
portunity to vote for second choice for a name appearing on
the printed ballot where his first choice vote is cast for a
man whose name does not so appear.

As to the place that the electoral ticket should occupy
upon the machine and as to the other questions you ask, I
attract your attention to an opinion previously given by this
department to the district attorney of Milwaukee county,
copy of same enclosed, which I think will show you the views
of this department on such questions.

Elections—Ballots—Comi-pt Practices Act—Unless a candi
date files the statement of expenses within the time limited
by law, as extended by ch. 10 Laws Special Session 1912, his
name may not be printed on the official ballot.
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July 20, 1912.
Mr. Stanley G. Dunwiddie,

District Attorney,
Jauesville, "Wisconsin.

You request my opinion as to whether a candidate for
nomination for a county office at the primaries next Septem
ber, who filed his first expense account with the county clerk
on July 11th, stating tlierein that his first expenditure for
campaign purpose^ was made on June 14th, the expenditure
being for the publication of the candidate's announcement ill

the paper, is entitled to have his name placed on the official
ballot or whether the county clerk is without authority to
certify or print the candidate's name on the official ballot by
reason of the provisions of sec. 94—]0 of the Stats.

Section 94—10, as amended by ch. 10, Special Session 1912,
is mandatory that

"The name of a candidate chosen at a primary or otherwise
shall not be certified or printed on the official ballot for the en
suing elections unless there has been filed by or on behalf of
said candidate . . . the statements of accounts and ex
penses relating to nominations required by this act . .

It is plain that the candidate in question has not filed his
statement within the time provided by sec. 94—9 as amended
by ch. 10, Special Session of 1912, and it is also plain that he
has not filed it "at least sixty days before the primary or
within seven days after the latest time otherwise provided by
law accompanied by an order approving such filing," etc., as
provided by see. 94—10 as amended. It seems impossible to
give any meaning to the amendment of sec. 94—10 made by
the Special Session of 1912 which will permit this candidate's
name to be certified or printed on the official ballot. The
amendment definitely specifies the cases when a filing which
is otherwise too late "shall not prevent the placing of the
name of a candidate upon the official ballot." It seems to
me that unless a candidate who is otherwise too late in filing
his statement can bring himself "within this amendment he
is not entitled to have his name certified or printed on the
ballot.



Relating to Elections 213

Elcciions—Cmniml Law—Where the inspectors and clerks
of election place on the poll list the name of a person not
voting, and not a qualified elector, and certify that such list
contains the names of persons voting and none others, they
may be prosecuted under sec. 4544 or under sec. 4545, Stats.

July 29, 1912.

Charles A. Taylor,
District Attorney,

Barron, Wisconsin.
In your letter of the 26th you state that at a judicial elec

tion held in your county last spring the clerks of election in
one of the towns placed on the polling list the name of a
man who, to the knowledge of the clerks and the inspectors,
did not live in said town, did not vote at the election and was
not in said town on election day; that the poll list containing
this fraudulent name was returned to the county clerk of
the county -with the following certificate attached and signed
by the inspectors and clerks of election:

"We hereby certify that the following and within poll list is
correct and true and contains all the names of persons voting
at a judicial election held on the 2nd day of April A. D. 1912,
and none others;"

that a vote was probably inserted in the ballot box by some
one, with the consent of all the election officers, as having been
voted by said person; that this might be hard to prove, be
cause the witnesses to it would be the inspectors and clerks,
some or all of whom would be guilty of fraudulent conduct
under sec. 4545 of the Stats; that you would prefer to arrest
all of the election officials on a charge of making a false cer
tificate in respect to a duty imposed upon them by statutes
relating to election, as such offense is defined in sec. 4544b,
but that you cannot find in the statutes any requirement that
they make such a certificate to a poll list, although it is a cus
tom long followed; and you ask my opinion as to the proper
action for you to take.

You also ask whether, if the certificate they make is gratui
tous, and not required, it would, when falsely made, render
them liable under sec. 4544b, or whether the certificate must
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be required by law in order to make the officials liable for
making "any false certificate in respect to such duty."

Section 4545 of the statutes provides in part:

"Any inspector or clerk of elections wlio shall knowingly
make, assist in making or cause to be made any false statement
or return of the votes cast at any election ... or who
shall wilfully violate any provision of law or be guilty of any
fraud in respect to any election shall l)e punislied by imprison
ment in the state prison not more than three years nor less
than one year or in the county jail not more than one year or
by fine not exceeding five hundred dollars, except as is other
wise provided in these statutes."

Section 4544 provides in part:

"Any member of a board of canvassei-s of votes cast at any
election who shall knowingly make or a.ssist in making any un
true or false statement or canvass of such votes or any
false certificate thereof ... or sign or make or assist in
making any certificate of the correctne.ss thereof which shall in
clude or contain any votes or statement or return of votes in
the form of additional or .supplemental returns . . shall
be punished by imprisonment in the state prison not more than
three years nor less than one year, or in the county jail not
more than one year, or bv fine not exceeding five hundred dol
lars."

It would appear to me that the making of this certificate,
even though not required, is the making of a false statement
or canvass of the votes and that each of the clerks and in

spectors who signed the certificate you speak of would be
guilty under this section. Of course, they could also be pun-
i.shed, I presume, under sec. 4545, to which you have referred.
I do not find any pi-ovision of the statutes requiring a certifi
cate of this kind and very seriously doubt Avhether they
could be punished under sec. 4544b.

This department cannot undertake to formulate the forms
for complaints foi- district attorneys.

Elections—Puhlic Officers—The resignation or declination of
a person -who has been nominated as a candidate for the office

of Presidential elector, should be filed with the Secretary of
State.
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Nominations for Presidential elector of a party not here
tofore participating in elections in this state must be made by
nomination papers as provided in sec. 30, Stats.

July 31, 1912.

Hon. J. a. Frear,
Secretary of Stale.

In your letter of July 30tli you inclose a copy of a letter
received by yon from Honorable John Hicks, of Oshkosh, and-
ask that I give you answers to the questions presented.

In Mr, Ilicks's letter he states:

"If the regular Eepiiblican electors resign because they can
not support Taft. to whom are their resignations to be ad
dressed? It has been stated that, a.s they ivere chosen by the'
delegates to the recent Republican National Com-ontion in Chi
cago, their resignations should be addri!ssed to that body and
that that body will fill all vacancies; but, as those delegates
have fulfilled their duties and no longer act as an organization,
it seems impracticable to think that they will act any further
in the premises, or does the law provide that vacancies in the
list of electoi*s shall be tilled by the State Central Committee?
It is quite important that these points be made clear for the
reason that a large number of the electors regularly appointed
will resign because they are not in harmony with the Taft
National ticket."

Sec. 34 of the Stats, as amended provides in part:

"Any person nominated to office may decline and annul the
same by delivering to the officer with whom his certificate of
nomination or nomination paper is filed, Ihreo days before elec
tion in case of city officers, and nine days in other cases, a dec
lination in writing signed by him and acknowledged before
some officer authorized to take acknowledgments."

Under sec. 11—29 of the Stats, the certificate of nomina

tion of Presidential electors is to be filed with the Secretary

of State. It tlierefore follows that the resignation should be
filed with the Secretary of State.

The second paragraph of sec. 34 of the Stats, as amended
provides how vacancies are to be filled in case of such a decli
nation being filed and provides that the vacancies may be
filled in the same manner as original nominations or by the
committee representing the party.
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I believe this answers tlie first question. Colonel Ilicks's
second question is:

"In what manner are the electors chosen who represent Col
onel Roosevelt in the coining campaign ? It is expected, of
course, that the new Progressive Party convention to be held
in Chicago next week will be followed by a set of Roosevelt
electors in Wisconsin. Now the question is, are those electors
to be selected as the others were, by delegates to the national
convention, or are they to be placed on the ticket by petition
and, if so, who is to get up the petition?"

As the new party has not participated in prior elections
in Wisconsin, they cannot be placed upon the official ballot
under the party designation, but must go on as independent
nominees.

Sec. 30 of the Stats, as amended provides how independent
or nonpartisan nominations may be made for any office to
be voted for at any general cleelion; that is, by petition. In
my opinion the Presidential electors for the new party will
have to be placed on the ballot by such petitions, as provided
in said section.

Elections—Puhlic Officers—Ballot—In case of doubt as , to
the eligibility of a candidate for office, the county clerk should
place his name on the ballot, if his papers are in proper form.

August 7, 1912.
John F. Hooper,

District AliorncAi,
Crandon, Wisconsin.

In your letter of August 5th you state:

"About twenty months ago the elected and qualified sheriff
for Forest county was removed from his office by Governor IMc-
Govern foi- malfeasance in offiee and one George JMonty was
appointed to .succeed him and has held and still holds said office
and discharges bis duties as such othcer. The said George I\Tonty
is now a candidate for reideclion or, rather, for nomination. Art.
6 see. 3, of our constitution says: 'Sheriffs shall hold no other
office, and be ineligiide for two years next succeeding the ter
mination of their offices.' Tiie question has been put to me as
District Attorney for this county, Can one ivho was appointed
to fill a vacancy and who has continued to discharge the duties
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of the office become a candidate foi- nomination nntil two years
have intervened? We have very little law on this question in
Wisconsin. I have given an opinion, but T lind that some other
attorneys have given tlie sheriff a ditferent o|>inion. I shall be
glad to get an opinion from your office."

Tn Itie case of Htm l- r. /V//c..;50 So. 4;14: IMO Ala. 514, the court
say:

"The constitution dctdares: 'A sheriff shall be elected in
each county by the qnalitied electors thereof, who shall hold
his ofbce for tlie t<'rm of four years unless sooner removed, and
shall he ineligible to sucli office as his own successor.' Const,
art. V, sec. 2(5. TTcre the person made ineligible is designated
by the pronoun 'who,' which can have relation to no otlier than
the person previously mentioned, viz., the slieriff elected by the
qualified electors for the tcrni of four years. Without an un
warranted extension of its terms, this provision cannot be made
to include, or to render ineligible to snccc'cd himself, one who
has hold the sheritV's office only by appointment for a fractional
term."

Til Bozcman v. Laml, 45 So. 722; 92 Miss. 263, a new county
had been created in 1906 and officers elected. The sheriff

was a candidate for reelection in 1907 for the term beginning
in January, 1908, and was elected and his election contested.
Tlie constitution provided that the term of office of sheriff
should be four years and that "the sheriff and treasurer shall
he ineligible to immediately succeed themselves or each other
in office." The court say:

"We do not think that sec. 135 applies to a sheriff who has
served a mere fragment of a full term, whether that fragment
he a statutory term, as here, or some unexpired term. There
are some difficulties in this view: but we do not think that pur
pose and reason underlying sec. 135 can he reconciled with the
opposite view."

The syllabus to Sialc cx rcl. v. Dircks, 111 S. W. 1; 211 Mo.
568, is as follows:

"Const. 1875, art. IX, sec. 10 (Ann. Stats. 1906, p. 262), pro
viding that sheriffs should serve two years, etc.. and he eligible
only four years in any period of six, was repealed in 1906 by
an amendment providing for the election of sheriffs in Novem
ber, 1908, to serve for four years, etc., making them eligible
for four years onlj' in any one period.
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"Held, that one elected in 390C for two years is eligible for
election in 1908' for the new fonr-year term, he holding the office
during the two-year term niuler the old constitutional provi
sion, and not under tlie now, which was intended to create a
new rule, effective in 1908."

One of the justices dissented from the opinion in this ease.
Tliis ruling was followed in the ease of Stale ex rel. v. Cloud,

111 S. "W. 8, as to the otfice of county treasurer.
In the case of Staie ex rel. v. Poniius, 85 N. E. 540; 78 Ohio

St. 853, it was held that, where a constitutional amendment
authorized the legislature to extend tlie term of county offi
cers then holding office and, pursuant thereto, the legislature
extended the terms of such officers, a sheriff elected in 1905,
liis term to begin January first, 1906, for a term of two years
and which term was by such act extended so tha^ in 1908 he
was serving his third year, was not ineligible to reelection in
1908 under the constitutional provision that no person shall
be eligible to the office of sheriff for more than four years in
any period of six years. Tlie court say as to such amendment:

"Its purpose was to euai)le the legislature to provide for
the carrying on of the government during tiie interregnum by
continuing incumbents in office, and it would be unreasonable
to conclude that in the adoption of tlie amendment it was not
tile intention to exempt tiie authority from limitations that
would defeat its purpose."

Slaic ex rel v. Harris, 77 Ohio St. 481; 83 N. E. 912, is to the
same effect.

• You will note that these several authorities pass upon pro-
vi.sions somewhat like those in our constitution and yet not
altogether the same. It appears to me that it is not alto
gether clear just what our court might hold "with reference
to tiie provision in our constitution.

The only way in which I can see that this question could
come before you officially would be in a request from the
county clerk for advice as to whether or not he should place
tlie name of Mr. Monty upon tlie ballot for the primary elec
tion. You understand, of course, that this department is not
authorized to give advice to district attorneys upon matters
not coming before them in their official capacity.
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In an opinion bearing date June 10th, 1910, and found upon
page 341 of the Biennial Report and Opinions of the Attorney-
General for 1910, it was held that, where the eligibility of the
candidate was in doubt, it was the duty of the county clerk
to place the name upon the ballot and leave the matter of
eligibility to be determined in a proper proceeding between
the parties interested. I think that should be tiic course pur
sued here.

Elections—Corrupt Praclices—The expenses that may be in
curred by a person or group of persons under par. 2 of sec.
94—28 Stats, should be included as a part of the total amount

that may be disbursed by or on behalf of a candidate for of
fice under sec. 94—5 Stats.

August 9, 1912.

Hon. James A. Frear,
Secretary of State.

In your letter of the 7tli you state that you are in receipt
of a letter from Mr. Paul A. Henimy, of Juneau, "Wisconsin,
which reads in part as follows:

"I wish to inquire whether you would have an investigation
made by the proper official in i-elation to the Corrupt Practices
Act. I would like a construction of the following sections:

"Query: In determining iiie total of disbui-sements as de
fined in sec. 94—28, subd. 2, must there be included the amount
spent by local groups paying their own expenses and operating
as provided in see. 94—5?"

Section 94—28 of the Stats., as amended by ch. 650 of the
Laws of 1911, provides in part:

"1. No disbursement shall be made and no obligation, ex
press or implied, to make such disbursement, shall be incurred
by or on behalf of any candidate for any office under the con
stitution or laws of th^ state, or under the ordinance of any
town or municipality of this state in his campaign for nomina
tion or election which shall be in the aggi-egate in excess of the
amounts herein specified, namely:" [Here follows an enumera
tion of the amounts that may be expended by candidates for the
different offices.]
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"2. Any candidate may delegate to his personal campaign
eommitlee or to any party committee of his party, in writing
duly subscribed by him, the expenditure of any portion of the
total disbursements wliieh are authorized to be incurred by him
or on lus behalf, by tlie provisions of this section, but tlie total
of all disbursements by liimself, by his personal campaign com
mittee in his behalf, by all party committees in his behalf, or
oth(;rwise made in his behalf, shall not exceed in the aggregate
the amounts in this section specified, except as ])rovided in
see. 94—30 of the statutes."

Sec. 94—5, as amended by ch. 650 of the Laws of 1911, pro
vides :

''No person or group of persons, other than the candidate or
his per.sonal campaign committee or a party committee, shall
make any disbursement for political purposes otherwise than
through a personal campaign committee or a party committee,
except tliat expenses incurred for rent of haU or other i-ooms,
for hiring speakers, for printing, for postage, for telegraphing or
telephoning, for advertising, for distributing printed matter, for
clerical assistance and Jor hotel and traveling expenses, may be
contributed and paid by a person or group of per.sous residing
within tlu? county where such expenses are incurred."

You will note that by the terms.of this section the only
expenses or disbursements for political purposes which may
be paid by any person or persons other than a candidate, his
personal campaign committee or party committee, are those
enumerated in the exception.

Under par. 2 of see. 94—28 the total amount of all disburse
ments by the candidate, his personal campaign committee on
his behalf, all party committees on his behalf "or otherwise
made in his behalf" cannot legally exceed in the aggregate
the amount specified in the first subdivision of the section.
Unless the word.s "or otherwise made in his behalf" refer to
the expenses that may be incurred by a person or group of
persons residing within the county where the expenses are
incurred, under section 94—5, they are left without any mean
ing. For that reason, in my opinion such expenses are in
cluded in making up the total amount that may be expended
for or on behalf of a candidate.
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Elections—Friniary Pamphlet—It is left to the discretion
of the Secretary of State to arrange the order in which can
didates are to appear in the px'imary pamphlet, except as di
rected in statute that candidates for the same office must be

grouped together in tlie order as provided by statute.

August 13, 1912.
Hon. J. a. Prear,

Secretary of Slate.
V^ou submit the question whether the matter of alphabetical

arrangement of candidates' names for the several offices to
be entered in the pamphlet for the primary election issued by
your department shall govei'ii, or whether the arrangement
sliould be by parties as appears in the ballot.

Sec. 94—21 of ch. 650 of the Laws of 1911 provides as fol
lows :

"Not later than the thirty-fifth day .before the September
primary, the secretary of state shall compile, prepare and cause
to be printed in pamphlet form for each state senatorial dis
trict separatel3^ the statements filed for the candidates to he
voted for therein, placing the statement relative to the candi
date for governor first, followed in order by those of the can
didates for the other state offices, for presidential electors, for
United States senator, for member of Congress, state senator
and a.ssemblyman."

Under the express provision of this statute it is neeessarj-
to group all the candidates of all the parties for a single office
and to place the various groups in the primary pamphlet in
the order in which the statute provides. There is, however,
no provision as to the arrangement of the various statements
of the candidates in a single group in any particular order.
Neither does the statute require in express terms that the
candidates of a certain party should be grouped together.
This is left entirely to your judgment and discretion. An al
phabetical arrangement of the candidates' statements, with
out reference to party lines, would be a strict compliance with
the statutes, while a groujxing of the candidates of each party
and placing such groups of the parties in alphabetical order
would also be in conformity with the law.

I cannot advise you further than to state that the matter is
left entirely within your discretion. It seems that the Leg-
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islature did not consider a certain place in the pamphlet as
of any advantage to any candidate, as each candidate is to
paj' the same amount, irrespective of the place in the pam
phlet in wliich his statement is put.

Ekctioiis—Con-upt Praciiccs Acl—E person who spends
money for liquor and other refresliments while campaigning
wliile a candidate, and also advertising his business is violat
ing the corrupt practices act.

August 14, 1912.

"Wai. F. SCHANEN,
Dislncl Allonicy,

Port Washington, Wisconsin.
In your communication of August 8th you submit the fol

lowing statement of facts and request my opinion thereupon:

"Under the corrupt practices act, if a person who is a candi
date for an office at the coming September primary, also Avho
is engaged in business whieli he attempts or desires to advertise,
does said person violate tlie terms of said corruj>t practice act
if he distril)utes his cards ami campaign litei'atun! with the
advertising of his business at; tlie same time; and while so dis
tributing saitl campaign literature ]>ertaining to his candidacy,
and also at said time distributing his adA'ertising matter for his
business, if lie at the same time spends money for the purpose
of liquors, refreshments and cigars, if in that event he violates
said act if he states at said time that the expenditure is solely
and purely for his business, and not pertaining to his candi
dacy?"

In answer to your inquiry I Avill say that the courts would
construe the spending of money for the purposes and under
the circumstances therein stated as a violation of the corrupt
practices act. In my opinion it would be regarded as a sub
terfuge and, if permitted, would open the way for the use
of money prohibited by the corrupt practices act, simply by
a pretense of advertising his business, while at the same time
combining with such advertisement his political interests.

Elections—Mnnicipal Corporations—A city which has adopted
voting machines in all its precincts cannot thereafter return
to the old ballot system.



Kelating to Elections. 223

August 14, 1912.
Archiuald MoKav,

District Allorv.ey,
Superior, "Wiscousin.

You inquire wlietlier the City of Superior, liaviiig once
adopted the voting machine system, can return to the old sys
tem of voting by ballot at the forthcoming primary election.

Under sees. 44—1 to 44—18 of our Stats, the municipalities
of the state are authorized to adopt and purchase for use, vot
ing machines. There is no provision in the law authorizing
a municipality to return to the old system. In the ease of
Northern Trust Co. v. Stnider, 113 Wis. 516, to which you have
called my attention and which this department has often cited
in passing upon questions of tliis nature, our court has laid
down the rule that power to adopt is a special limited power,
which, when once exercised, is exhausted and that the power
to give eifect to an optional law does not carry with it by im
plication power to abolish it. In that case it was held that a
county that had adopted a salary system for the sheriff could
not thereafter return to the fee system.

I am therefore of the opinion that in a ease where a city
has adopted voting machines under the above quoted sections
which our law authorizes, they have no power thereafter to
return to the old system, of voting by ballot.

Elections—Constitutional Amendments—Ballots—Elections
Tlie constitutional amendments to be submitted to the people
under ch. 665, Laws 1911, should be printed upon the same
ballot as the names of candidates for office.

The question of the going into effect of ch. 227, Laws
1911, extending the right of suffrage to women, should be
printed upon a separate ballot.

August 16, 1912.
IIoN. J. A. Frear,

Secretary of State.
In your letter of the 13tli you say:

"Ch. 633, Laws of 1911. relating to forms of ballots at gen
eral elections, provides (.suhsec. 8 of sec. 38 ) :

"'"Whenever a proposed amendment to tlie constitution, or
any measure or other question shall be submitted to a vote of



224 Opinions of the Attokney-General

the people, a coneise statement of tlie nature thereof .shall .be
printed in accordance with tiie act or resolution directing its
submission u]>oii a separate ballot provided lor that purpose,

"Ch. 665, Laws of 1911, relating to the submission of certain
proposed constitutional amendments to the people at tiie gen
eral election in November, 1912, ])rovides among other things
that

" 'Said form of ballot shall be printed upon the ballot to be
voted at such election, after the names of the candidates, and
separated therefrom by an appropriate line or rule.'

"Sec. 2 of eh. 227, Laws of 1911. an act extending the right
of suffrage to women, directs that

" 'The (lucstion whether the foregoing provisions of this act
shall take effect and he in force, shall be submitted to a vote
of the people of this state, in the manner provided by law for
the submission of an amendment to the constitution at the next
general election to be held in November, 1912.' "

You ask for my opinion as to the proper ballot or ballots
upon which eh. 227 and the various proposed constitutional
amendments should be placed.

Ch. 633 of the Laws of 1911 is a general law and governs
the form of ballot where there is no special provision made.
As ch. 227 of the Laws of 1911 contains no special provision
as to ballot and provides that the question shall be submitted
in the manner i)rovided by law for the submission of an
amendment to the constitution, such submission should be in
accordance with ch. 633 of the Laws of 1911, that is, upon a
separate ballot.

Ch. 665 is a special law, relating to the particular proposed
aTiiendments to the constitution therein referred to. It is also

a later law than is ch. 633 of the Laws of 1911. One of the
rules for interpretation of statutes is that the later law governs
in eases of conflict between that and an earlier law. Another

rule of construction is that where there is a conflict between

the provisions of a general law and the provisions of a law
relating to a i)artieular class of eases, the special law pre
vails as to the ])articiilar class. MkuI i'. BagnaU, lo AVis. 156.

In my opinion it follows from this that the provision of ch.
665 of the Laws of 1911, relating to the ballot, must be fol
lowed in submitting the constitutional amendments therein re
ferred to—that is, that it shall be submitted upon the ballot
to be voted at such election after the names of the candidates
and separated therefrom by an appropriate line or rule.
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Elections—DecliKolioii of Xoniinalio)i—A dt'elination of' llio
nomination for iiresitlcntial flector sliould he filed with the
Secretary of State.

August IG, 1912.

Hon. L. H. Nagleh.
Assislanl Srcrclarn of Sfah..

In your letter of August 14tli you inclose a letter from Hon
orable John Hicks, accompanied by a proposed form of his
I'csignation as a candidate for the office of presidential elec-
tor, asking whether such form is correct.

You also ask the question, To whom may a candidate for
Presidential elector resign?

In an opinion given !o your department under dale of July
Jlst last, I rel'erred 1o sec. :U of the Stats, as amended, and
stated that a i-csignat ion as Presidential electoi- .sliould be filed
with the Secretary of State. Such language was not strictly
accurate. What T should have said was that a decliuation of
the nomination should be filed with the Secretary of State.
On page 194 of your compilation of the election law.s of the
state you have given a form for such submission. It appears
to me that this is a ))etter form than that proposed by Hr.
Hicks and I would suggest that .vou call his attention to such
form. The use of sucli a form and the filing of it in your
office will accomplish the i)ur})ose ilesired.

Ekcliotis—Cun-upi I'raelicrs Act—Such act jirohibits name of
candidate who has not filed statements from being ])laced on
ballot at elections but not at primaries.

Seci'etary of State should give notification of failure to file
expense statements immediately after time therefor has ex
pired and not wait until tin; seven day period provided by
sec. 94—10 as amended has ex])ired.

August 17, 1912.

Hon. L. B. Xaglek,
Assistniif Senrlarif of Xlofr.

In your favor of August 14th you ask whether a candidate
wiio fails to file an expense statement on the dates named in
the law is entitled to a position on the primary ballot, or
whether the prohibition of sec. 94—10 refers only to the gen
eral election following the primary.

15—A. G.
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Sec. 94—10, as am. by ch. 10, Special Sessiou of 1912,
provides:

"The name of a cajididate chosen at a ])riniai'y or ollierwise
shall not be cerlified or printed on the official ballot for the
ensuing elections unless there has been file<l ® ® » the
statements of accounts * « * refpiired by this act," etc.

A careful reading of the corrupt i)raetiees act, of which sec.
94—10 is a part, shows that the word "election" is never
used therein to mean a "primary" election, but the latter is
always referred to therein as a "primary". This distinction
will be found clearly marked in sees. 94—1, 94—6, 94—8,
94—9, 94—1.1, 94—14, 9.1—15, 94—16, 94—17 and 94—18. In
addition, the amendment to this section, made by ch. 10, Spe
cial Session of 1912, in striking out the word "election" after
the word "primary" in the first line of the section, seems to
indicate that the word '-'election" is to be taken, as referring
only to "elections" as distinguished from "primaries". I am,
therefore, of llic opinion that the prohibition of sec. 94—10
does not I'cfer to a j)i'imary election.

Yon also ask Aviiether it is the duty of your department to
notify c.onnty clerks of the failure of any candidate to file his
e.xpense staleinent as pi'ovided by law after the name of such
candidate has been certified to the county clerk for a place on
the primary ballot. Since the prohibition of sec. 94—10 does
not apply to tin? primai-y thei'e would seem to be no duty on
your department 1o take any steps to enforce it as to such pri
mary.

You further ask, "Does sec. 94—35 make it the duty of the
secretary of state to notify the district attorney before or
after the expiration of the seven days grace provided for in
the amendment to sec. 94—10 as passed at the Special Session."

See. 94—35 provides for such notification "immediately
upon the expiration of the time fixed by any law of this state
for the filing" of the expense acconnl.s. A literal i-eading of
this language would plainly require the notification to be
given as soon as the time fixed by any law of the state had e.x-
pired, and sec. 94—9 fi.xes a limitation as well as section 94
10. which merely extends the period fixed by see. 94—9. I
see no reason to give such language any other meaning than
such litcrid one and believe that sneh construction Avill oper-
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alt; equitably i]i lliat a candidate -wbo may liavc unintention
ally tailed to tile liis aceonnts within the jieriod prescribed by
section 04—0 will thus be notified of bis failure in time to

avoid the penalty of losing a i)lace on the official ballot. I am,
therefore, of the o|)inioii that the notification should be given
a candidate immediately after the expiration of the time fixed
by sec. 94—9.

Elections—Nomiualions—Party in whose favor nomination pa
pers liave been filed need not accept such nomination, and in
such ease his name should not be placed upon the primary
ballot by the county clerk.

August 20, 1912.
JFr. Gad Jones,

Disfn'nt Attorney,
"Wautoma, Wisconsin.

You state that nomination papers containing the requisite'
number of signatures have been filed with the county clerk,
nominating one W. A. Poblier as a candidate for the office of
county clerk to be voted for at the September primary; that
W. A. Roblier demands that his name be not placed upon the
primary ballot and declares that he is not a candidate for the
office; that the person who filed the nomination papers insists
that his name be placed on the ballot; and you ask whether,
under these circumstances, the clerk would be justified in
omitting Mr. Roblier's name from the ballot.

In reply to your inquiry T would say that, in my opinion,
no person can be compelled to become a candidate against
his wishes, and this intention is evidently recognized in the
primary election law, sec. 11—5, subd. 4, which provides that
"each candidate shall file with his nomination paper or pa
pers, or within five days thereafter, a declaration that he
will qualify as such officer if nominated and elected."

This provision of the law has been construed to be manda
tory, and unless the candidate files such declaration within
the time limited he is not entitled to have his name placed
upon the primary ballot. I assume that Mr. Roblier, not wish
ing to have his name place<l upon the ballot and declaring

lliat he is not a candidate, has not filed the declaration pro
vided for in the primary law, and if so, he is not entitled to
have his name placed upon the ballot under any circumstances.
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Elections—rrimaries—Saloons—I'riinary election foi* 11)12 in
the town of Slockbridgc must bo held in hall in tiie village of
Stockbridge.

2. yaloons must be closed on primary election day.

August 21, 1912.

Jajies Kikwan,

Disln'cl Altornen,
Oliillon, Wisconsin.

Under date of August 20th, you state that the lown oli
Stockbridge, in Ualumet county, always held its town meet
ings in a hall which, since the incorporation of the village of
Stoekbi'idge, is w,ithin such village; that after one or two
town meetings and elect ions wei'i^ held there aftei* the in-
cori)oration of said village an oral vote was taken at a town
meeting, at the noon hour, witliout any notice having been
given by the town clerk, and tliat a majority of oral votes
were in favor of holding the next town meeting at the town
])oor liouse farm, south of the village, in the toAvn of Stock-
bridge; that two town meetings were held in said town house
on the poor farm, and that, in the spring of 1911, at the town
meeting, by an oral vote it was again changed back to the
village of Stockbridge, and that a town meeting was held last
spring in the hall in said village.

You in(|uire where the primary and election iiiust be hold
this fall in the town of Stockbridge.

In answer I will say that sec. 788 of the Wis. Stats., pro
vides :

"The annual town meetings in each tonn shall be iield at the
place where tlu^ last town meeting was held, or at such other
place therein or in a city or ineorpoi'ated village within or ad
joining the town as shall have been ordered at a previous meet
ing, or when there has been no such i>revious meeting at
such place as slndl be directed in the act or proeeedings by
which tlie town was organi^'.ed. When twelve electors shall lile
witli the town eh-rk at least, four and not mui'e than six weeks
before any annual town meeting their wi'itten re'iuest tliat the
place of holding such meeting he decided by ballot, he shall
within one week after tiie filing of siieh refpiest post notices in
at least four i)ul)lie places in said town stating that the place
of holding the annual town meeting will be decided by ballot
at the town meeting then next to he held. Each elector may
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vote a ballot desiKnatinjr tliereoti a building or pnblle hall
within .sai<l town or sneli city or village, wliicii ])allots at the close
of tiic polls shall 1)0 canvassed and the result certified ami re
corded. The place receiving the largest number of ballots shall
be established as the place of holding the anmial town meet
ing thereafter until otherwise ordered.'*

Sec. 15 of the Wis. Stafs., provides:

"All elections under tiiis and tlie ne.\l two following clinp-
tei's shall he iield :

. » 9 «

"!1. In each town at the ])laee where the last town meeting
was held or at sneh other i)]ace as shall have heeii ordered by
sneh meeting oi' by the supervisors when they establish more
Hum one election district as liereinafter provided; but the Hi-.st
election after the organization of a new town shall be at. the
l)lace direet.ed in the a<*l, iirdei- or proceeding by wbicli it. was
organized."

The last, town meeting in the town of Stockbridge having
been held in the iiall in tlie village, under these various pro
visions the primary election should be lield in that, place.

You also inquij'e whether saloons must be closed in towns,

villages ami cities on primary election day this year, Septem
ber 8d,

Tn answer I will say that see. .11—2r)//t, jn-ovides as lollows:

"Any person who shall sell, give away or barter any intox
icating litpiors on a primary election day the person so offend
ing shall bo punished by a line of not less than five nor more
than twenty-five <lollars or by impi-isonment in tiie county jail
not to exceed tliirly days oi- by both such fine and imprison
ment."

I'nder this provision saloons cannot lu' open and sell liquor
on iirinuu'v election day.

Elcclunia—Cornipf Praclicra Aci—The giving of a pass to the
Stale Fair by a juembor of the Board who is a candidate for
office is a disbursement within the corrupt practices act, and
if such disbiirsmiicnl is nuulc foi- jiolitical jjurposes it is for
bidden by that act.
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August 27, 1912.
IIr. J. 0. :\IacKen/.ie,

tSecretari/, Wisconsin Board of AfjncnUurc.
Iji your lavor of August 23rc], you ask wlietlier it will be in

eonfiiet with tlie corrupt practices act for a member of the
State Board of Agriculture to give away complimentary
tickets to the State Fair, such member being at the time a
candidate for a stale office, it being understood that under the
rules of the board each member is given thirty complimentary
passes to the State Fair to dispose of as he'sees fit.

If the giving of such complimentary tickets is a 'Alisbnrse-
ment for political purposes" as those terms are defined in the
corrupt practices act, then .such giving is prohibited by sec.
94—^6 and 94—7 of such act.

The term "disbursement" is defined in subsec. 3 of sec. 94—

1 to mean and include "every act by or through which any
money, proi)ert^, office or position or other thing of value
passes or is directly or indirectly conveyed, given," etc.

It seems to me that a ticket to the State Fair might well
be held to be ''a thing of value" so as to make the giving
of it a disbursement within the quoted definition.

Snbsec. 1 of sec. 94—1 provides:

"Any aet shall he deemed to have been done for 'political pur
poses' when tiie aet is of a nature, is done with the intent, or is
done in sueh a way as to influence or tend to iiifluenee directly
or indirectly voting at any election or primary," etc.

"Wiiether the giving of a ticket to the State Fair is done for
political purposes will, within tlie above definition, depend
upon the cii-cnmstances of the particular case. In vieAV of the
severe penalties (fine, imi)risonmont and loss of office) pro
vided by see. 94—38 for a violation of any provision of the
corrupt practices act, [ should hesitate to advise that any act
which in any aspect appeared to be forbidden was not in-
eluded within the terms of the law. I am, therefore, of the
opinion that the giving of a ticket would be a "di.sbiirsemeiit"
and if given under such circumstances as to he done for "po
litical purposes" it is forbidden by the law.
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Eleclions—Clerks of Election—Voll Lists—There may be ap
pointed only two clerks of election, altliough the law requires
thorn to keep three poll lists.

September 5, 1912,

Mr. E. p. Gorman,
District Attorney,

Wausau, Wisconsin.
Tn your favor of August 31st you call my attention to the

fact that while sec. 47 of the Stats., as amended, provides for
two clerks of election, and sec. 66, prior to its amendment by
eh. . 650, Laws of 1911, provided that the clerks of election
should keep two poll lists, the amendment to the last named
section Jiow requires such clerks to keep three poll lists, and
you ask whether or not. it would be legal to appoint an addi
tional clerk to keep the additional poll list.

J do not find any authority in the law for any election offi
cers other than those provided for, and do not think that it
would be legal to have an additional clerk of election. It was
evidently assumed by the legislature that it would be possi
ble for the two clerks to keep three lists.

Elections—Candidates—Presidential Electors—A candidate

may have his name appear on the ballot as a candidate for
two or more different offices, even though if elected he could
lawfully hold but one.

A member of congress may not be a Pre.sidential Elector.,

September 5, 1912,

Hon. James A. Frear,

Secretary of State.
Under date of August 31.st, you forwarded to me a letter

from Mr. Frank Sehutz, Chairman of the Democratic State
Central Committee, in which he requests to be advised
whether a candidate for congress and a candidate for assem
bly may at the same time be a candidate for presidential elec
tor, i. e., whether the same person can appear on the ballot
twice as a candidate for different offices; and you request my
opinion on this question.

1 find no constitutional or statutory provision prohibiting a
man from being a candidate for two offices at the same elee-
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tioii, or which would prevent his name from appearing twic6
on tlie same ballot as a candidate for two different offices, even
though, owing to constitutional or statutory provisions, or to
the fact that the two oftices are incompatible, it might be ille
gal for him to iiold both offices. This department has ruled
thai although a woman is ineligible to liokl the office of clerk
of the circuit court, it is the duty of llic county clerk to place
her name on tlie official ballot. Sec. 11—0, as amended by ch.
200, Laws of 1011, provides: "The names of all candidates
for the respective offices for whom the nomination i)apers pi'e-
scribed shall have been duly filed shall be printed thereon.''
And see. 11—7, Wisconsin statutes, as ainended, provides that
the secretary of state "sliall transmit, to each county clerk a
certified list containing the name and posl-offlce address of

eacii p(U'son foi- whom nomination papei-s liave been filed in
his office," etc. Under tiies<! sections 1 do not think that you

have any discretion as to eerlifving tlie names of persons who
iiave been duly nominated, even though it may appear to you
that they ai'e ineligible to take and liold the office if elected.

On the question of whether oi- not a man may be a presi
dential eleetor and a member of eongi'ess, it might be well for
you to call Mi*. Schut/'s attention to see. 1 of art. IT, of tlio
Const, of the United Ktates, which jn'ovid<'s that

"No senato?' or j-epresentalive nr person holding an otffcu' of
trust or profit under th<' United t^tates sliall he appointed an
eleetor."

I'JIcclifnia—Con upi Piaclirrs Aci—Disii icI Ailontvus—Ciim-
inal Law—It is a violation of the corrupt practices act for a can
didate to spend money for the circulation of his nomination
papers if the ex]>enditur'e be made for "political purposes."

It is the duty of the district attoi'ney to prosecute offenses
under sec. 01—38 upon complaint made.

September 12, 1012.
AIr. Grorge B. Nei-sox,

Dislrirl AlloriU!),
Stevens Point, "Wi.s.

In your favor of September Otli, you stale that one of the
successful candidates at the recent primary eloclion spent, ac
cording to his filed statement, the sum of $27.20 for circulat-
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ing notnination pajjers, and you ask my oj)iiuon as to whether
such exi)eiuUture coiistitutes a violation of the cori'upt prac
tices act, and whether, in case complaint is made, you should
proceed against such candidate.

Enclosed ])lease find copy of letter under date of June 5,
l!n2, to RIi'. W. K. Parkinson, District Attorney, Phillips,
Wis., with i-eference to the payment for circulating nomination
pap('rs, which will answer your first query.

As to th(! second, it seems to me that it is tlie duty of the
district attorney, upon complaint made showing that a person
lias incurred the penalty denounced by sec. 94—38 of the cor
rupt practices act, to proceed as he would in the case of a
complaint showing a violation of any other pf the criminal
laws of the state.

ElcciioHH—FrimarUs—Tic Vole—A primary election for
sheriff which resulteil in a tie must be settled by lot and if the
successful candidate resigns then the vacancy can be filled by
the committee.

September 16, 1912.

C. J. Strang,

District Aitontcij,
Grantsburg, "Wisconsin.

In yours of SeiJteTiiber 11th, you state that at the primaries
recently held tiie vote as to the office of sheriff resulted in a
tie; that the two candidates wisli to go •upon the ticket inde
pendently, so as to give the people anotliei' chance to desig
nate their choice. You inquire whethei- the law compels the
board of canvassers to draw lots and designate the one nomi
nated and, if so, whether the one thus nominated may resign
and then be placed on the ticket independently.

In answer T will say tiiat in sec. 84, Stats., as amended l)y cli.
4!)2, Laws of 1911. it is provided as follows:

"provided, however, that in any case, if any two or more
candidates for llie same county office shall have received the
greatest and an equal number of votes the board of canvassers
shall determine the choice by lot, which lots shall be drawn by
the persons receiving the equal number of votes; or in the ab
sence of one or both of such jiersons or their refusal to draw
by lot, the boanl of canvas.sers shall appoint a competent per-
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son to draw tlie same for them and declare and certify the
same accordingly."

In the case of State ex rel. Hadfield v. Grace, 83 "Wis. 295, our
Supreme Court decided that mandamus would lie to compel
the determination of the election, in case of a tie vote, by lot,
as required by law.

Under this decision it is the duty of the county canvassers
to determine the nominee by lot. The person who is thus nom
inated may, of course, resign, as no one is compelled to accept
an office or run for an office after he has determined not to do

so. I see no objection to his running independently after such
resignation. !My predecessor in office has held that a defeated
candidate at an election may become an independent candi
date for the same office at the November election, and I know
of no law prohibiting a person from becoming a candidate in
dependently after resigning as a candidate on a regular party

ticket ; but in such case there would be a vacancy. (See sec.
34 Wis. Stats.) Sec. 11—13, Stats., as amended by eh. 54, Laws
of 1911, provides that vacancies occurring after the holding of
any primary shall be filled by the party committee of the city,
district, county or state as the case may be. Under this section it
would be the duty of the county committee to fill the vacancy
caused by the I'esignation, and thus the fight would not be
between the pai'ties in question, as independent candidates,
but it would be a three-cornered fight.

7Clrctif)ns—Presidential Electors—-Presidential elecloi-s are

voted for throughout the state and when nominated by nomi-
jiation papers pursuant to sec. 30, such papers must be signed
by at least 1,000 voters of the state, who need not be resi
dents of any i)articular congressional district or distilets.

September 17, 1912.
Hon. James A. Fbear,

Secretary of State.
In your favor of September 16th, you hand me letter re

ceived from Colonel John Hicks, of Oshkosh, and request my
opinion as to the mattei-s discussed therein, to wit, the number of
signatures, etc. that are required on petitions for the placing
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of Jiames of presid'.'iitial electors upon tlie official ballot at
the November election.

In my letter to you under date of July 31st, 1 gave my opin
ion to the et¥ect that sec. 30, Wis. Stats, (ch. 613, Laws of
1011), providing for independent nominations, is applicable
to llie nomination of i)residential electoi's.

Although one jtresidential elector is nominated from each
congressional district and two from the state at large (sec.
.11—29 "Wis. Stats., ch. 300, Laws of 1911, and ch. 22, Laws
of 1912 special session) they are to be elected "by general
ticket"' (sec. 94y) and are thus to be voted for throughout the
state. (See subdivisions 9 and 10, sec. 38, Wis. Stats., ch. 633,
Laws 1911.) Their nomuiation papers must, therefore, pur
suant to subd. 4 of see. 30, be signed by at least 1,000 voters of
the state who need not be residents of any particular district
or districts.

See. 30 will be found on page 46 of tlie pamphlet of election
laws, and a form of iioiriination paper on pages 193 and 194
tliereof.

Klcolions—Xomiiiadnns—Elccior.t of Prrsidi'ut and Vice Presi-
dcnl—All electors may be nominated by one nomination paper.

Such paper should show which are nominated from districts
and which from tbe state at large.

Form in elcelion laws pamphlet should be followed as
nearly as possible.

September 23, 1912.
lIoN. James A. Prear,

Sccreiarij of fHalc.

In yonr favor of September 19th, you submit a form of nom
ination paper foi- electors of president and vice president, and
rcMpiost my opinion as to its snfficieney.

Althongh the proi)osed form includes all the electors on one
paper, I am of the o|)inion that it. is not objectionable on that
ground. Attorney-Cenei'al Gilbert decided that "the statute
does not prohibit tlie placing of the names of several eandi-
<lates upon the same paper." See Biennial Report and Opin
ions of Attorney-General for 1910, page 309. Subd. 5 of sec.
30 provides that "each voter shall sign for but one candidate
for the same office." The persons sought to he nominated as
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electors arc obviously not caiidiclatcs for tlie "same office,"
i. e. they ai-c not in comj>ctition with each other, but each is
a candidate, for one of thirteen offices. The form submitted

does not state the business or vocation of the camlidate, nor
liis post-office address, as is I'cquired by subd. 2 of sec. 30.
Such form tloes not show fi-om wliich congressional district a
particular elector is nominated, nor which of the thirteen
candidates are nominated fi'om the state at large. It may not
be essential that it appear from wiiich district the candidate
is nominated, since see. Ody of tlie Stats, does not make resi
dence in a particular district a necessary qualification of an
elector, although when nominated i)y national party delegates
under see. 11—29, they must be nominated "one « ® •
from each cojigressional district and two from the state at

large," so that, by analogy, the same (jualifications might be
held to be nect'ssary when tiiey are nominated pursuant to sec.
30. But it does seem imi)ortanf tliat the nomination paper
should show which two electors are nominated from the state

at large, since sec. 94—28 of the corrupt practices act pro
vides that "a presidential elector for any congressional dis
trict"' may not legally disburse in his campaign nioi'e than
$100, and a "presidential elector at large"' not moi'e than $500.

While the foi'm and affidavit submitted may in other partic-
ulaj's be a sufficient compliaiuu' with the statute, 1 think that

it would be better if the language of the statute were followed
as closely as possible, and for this reason it seems to me that

the form of nomination i)aper and affidavit found on pages 193
and 194- of the election laws pamphlet more clearly conforms

to the statutoj-y i-equirements.

I'Jlf ciioiis—Parties—Plalfann ('diirenllaii—Pursuant to sec.
11—22 the secretai'y of a platform convention shouhl file a

certified co[)y of the record that be made of the proceedings
of the convention, including record of the vote on roll call,
if made.

September 23, 1912,

IIOX. A. PhiEAR,

SteerelnriJ of
In your favor of September 20th, you request my opinion

as to what the "certified copy of the proceedings" of the
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party platform conventions which the statute requires to be
filed with you should contain, and specifically whether such,
copy should contain a recoi'd of the roll calls taken during the
proceedings and tiie vote of tiie various meinbers on such roll
calls.

The statute in (piestion, subsec. 2 of sec. 11—22, pi'ovides:

"The ehairimui and secretary of the platform convention of
each party shall, within thirty days after tiie holding of said
convention, file with the secretary of state a ifertified copy of the
proceedings thereof and of Ihe platform adopted."

I. think that a certified copy of the pi'oeeedings means a

certified copy of the record of the proceedings and that there
should lie filed a certified copy of whatever record of the pro
ceedings was actually made. The convention itself would

probably have powei' to defermine how detailed the record of
its proceedings should bo. hi the absence of some direction
by the convention to its secretary, 1 think that he should make

such a r(3Cord as is customarily made of the proceedings of
sucli a body*, and wiiere a vote is taken by calling the roll, I
think that it is the duly of the secretary to record such vote
and that his minules would necessarily show the vote of each
member.

KlrcHoiis—Polls, hours open—.iV voter's petition to extend
hours that polls for a general election are open in a city of less
than 5,000 or in a town or village must be filed at least 20

(lays prior to the .Sei)tember ju-imary.

September 23, 1912.

Mti. Newton W. Evans,
Dislrirl Allonunj,

Oeonomowoe, "Wisconsin.

In your favor of Septembei' 21st, you ask my opinion as to
whether the hour for opening and closing of the polls at the
general election can be changed by a petition filed twenty
days prior to the general (deetion, or whether such petition
must be filed twenty days prior to the holding of the Septem
ber primary.

Sec. 49, as am. by cli, 620, Laws of 19.11, provides that in-
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cities of over 5,000 tiie polls at general elections sliall be open
from 6 a. m. to 8 p. in., and in otlier cities and in towns and
villages from 0 a. m. to 5:30 p. m., provided that such last
named hours may be extended by a petition "signed by at
least twenty voters of such city, town or village and filed with
the clerk thereof, .not less than twenty, nor more than ninety
days, prior to the liolding of the September primary."

While it is hard to conceive of any reason for requiring such
petition to be filed so long in advance of the general election,
especially in view of the fact that ch. 620 makes similar pro
visions for the hours that the ])olls shall bo open at primaries,
and provides that such hours may be extended "as provided
in sec. 49, Stats.", yet it seems impossible to give anj' other
meaning to the words of the statute. They are plain and un
ambiguous and therefore not open to construction.

I am of the opinion that a petition under see. 49 for ex
tending the hours that the polls shall be open at the general
election must be filed at least twenty days prior to the Sep
tember primary.

Elections—Primnncs—Candidate whose name is written in
one party column at primary, and who has filed nomination pa
pers as a candidate for nomination by another party, is enti
tled to have his name placed in independent column as can
didate for that oftiee, even wiien lie does not receive 10% of
party vote foi" that office, provided he has majority of votes
cast.

September 24, 1912,
Mr. Gko. B. Nelson,

District Attorney,
Stevens Point, Wisconsin.

Your favor of the 23rd inst., is received, also a further com
munication from "Sir. Sickelsteel. I think I owe you an apol
ogy for not having given more careful attention to your for
mer communication' but in the press of other matters I only
gave it a cursory examination and evidently did not express
myself very clearly in my communication to you.

As I understand the situation Mr. Sickelsteel filed a nom
ination paper as a republican candidate for the office of dis-
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triet attorney and that he has also filed ^vithin the five days
prescribed his declaration that he will qualify as such officer if
elected. That at the primary he did not receive the republi
can nomination but that he did receive a majority of votes
cast in the democratic primary through his name having
been written in the deraoci-atic column; that the aggregate of
votes cast for .himself and other candidates, if any there
were, for the office of district attorney in the democratic pri
mary was not equal to fen per cent of the party vote cast for
governor at the last general election. The question to be de
termined is, first, is Mr. Siekelsteel entitled to go upon the
regular ballot as a candidate for the office of district attorney
second, if so, in what column should his name be placed on
the official ballot?

Inasmuch as Mr. Siekelsteel has filed a nomination paper
for the office of district attorney I am inclined to hold that
he has complied with the conditions of subd. 3, sec. 11—18, in
respect to filing nomination papers and that the language of
this subsection ought not to be construed as limiting the can
didate to having filed a nomination paper as the candidate of
any particular party. In my opinion the language of this
subsection should apply to the office and not to the party des
ignation, and inasmuch as ^Ir. Siekelsteel filed a nomination
paper for the office of district attorney even though he filed it
as a republican candidate, I think he has complied with the
provisions of the act and if he received a majority of the
votes cast for that office in the democratic primary he is not
barred from the privilege of having his name placed on the of
ficial ballot by reason of the provisions of subsec. 3, sec. 11—18.
In short, that under the facts stated he is entitled to have his
name placed upon the official ballot as a candidate for the
office of district attorney provided that Avithin five days after
receiving official notice of his nomination he filed a declara
tion that he Avould qualify as such officer if elected.

In reply to the second inquiry the provisions of subsec. 2,
sec. 11—18, are very clear and explicit and inasmuch as Mr.

' Siekelsteel did not receive the required ten per cent his name
should be placed in the independent column.
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Elections—(Utrrni)! EnicUces—All (lislmi'seinents for political
purposes except Ihose enuriierated in sees. 04—6 and 94—7 are

prohibited.

The limitation on the amount that may be spent is on the
total for both |)rimary and general elections.

Disbuisements by fi'ieiid of candidate permitted subject to
provisions of law.

September 30, 1912.
Mb. H. a. Hu.sting,

Dislricf Attorney,
Fond du Lac, Wisconsin.

In your favoi* of Septembei* 24th you request my opinion on
the follo\ving (piestion.s:

1. "(Jan a <!anditlate i)ay the expenses of a man to go
through ins district working for him on days of the campaign
other than election dayT'

Sections 94—6 and 94—7 prohibit di.sbursements for political
purposes except those enumerated. Payment of the expenses
of a man to go thi-ough a candidate's district "working for
him" is not enumerated, and is therefore prohibited, unless
the work that such man does comes within the kinds permit
ted. If he is "working" as a public speaker or in posting
handbills, or distrilniting campaign literature, or doing any
thing else that is expressly permitted, there would, of course,
be no violation of th<' law.

2. "Is it permissible for a candidate to ])ay the railroad fare
and hotel expenses of a fri<»nd who might accompany him in his
canvass?"

The law does not prohibit such a disbursement, or in fact,
any disbursement unless it be made for "i)olitieal purposes".
If the disbur.sement is made to influence voting or voters then
it is proiiibited, mdess what the friend does cornes within the
things that are permitted by sees. 94—6 and 94—7.

3. "Does the limitation of the amount that can be expended
for an offic-e by a candidate seeking the same mean the total .sum
spent at the primary and general elections?"

^>ec. 94—28 limits the amount that may be spent "by or on
behalf of any candidate for any office" etc: In view of the
tact that the oflices enumerated in th(! section are none of them
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, �Jnder the rule of construction '' that where the prov1s1on 
: of law fixing the compensation (of an officer) is not clear it 
should be given the construction most favorable to the govern
ment" (29 Cyc. 1426), I am of the opinion that members of the 
county board �re not entitled to mileage in going to and re
turning from special meetings 9f the board. 

See also opinion of Jan. s, 1913. 

Public Officers-Duties-Removal-I. Under sec. 975 a county 
superintendent of schools may be removed for wilful neglect 
of duty, in failing to render reports. 

2. Such wilful neglect of duty would subject a county or
. city superintendent to the penalti�s imposed by secs. 4549 and 
4550. 

January 7� 1913: 
INDUSTRIAL COMMISSION OF W1s90NS1N. 

In your favor of December 27th you state that secs. 439cc 
and 43f>ce of the Stats. provide for certain reports to. be ma<l:e 
to the Industrial Commission by county .and city superinten
dents of schools and you request my· opinion on the followjng 
questions: 

' . 

"l\fay a county superintendent who fails to make ·such reports 
be· removec1 from office by the circuit judge on that ground? 

"Is a county or -0ity superintendent. who.fails to make sue� 
reports guilty of official, malfeasance under secs. 4549 nnd 4f>50 

- of the Stats. ? ''

Sec. 975 of the Wis. Stats. provides "the judge of the cir-
. cuit c�urt may � 0 .* remove any county superinte�dent
of schools in his circuit for incompetency, willful neglect Qf. 
duty," etc .. There would be such "wilful neglect of duty" 'in 
failing to report under sec. 439cc ( ch .. 421, Laws of 1911) only 
in. case the superintendent had received '' the reports and in
formation as provided in the preceding sections" and after 
blanks had been "furnished for that purpose .. " The same 
would seem to be true of his failure to report under sec. 439ce 
(ch. 542 Laws of 1911) since a knowledge of the facts required 
'to· be· reported would depend upon his having received the re· 
ports and information required to be furnished to him:. 
:,l1·ow1� vs. State� 137 Wis. 543� 9� 
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HON. J. s. DONALD, 
Secretary of State. 

January 17, 1913. 

This department is in receipt of your communication under 
date of the 15th inst. wherein you officially request an opinion 
as to what action you should take in reference to the notifica
tion received by you from the .governor advising you of the re
.moval of Hei·nian L. Ekern as commissio1;1er of insurance, and 
also in reference fo_ the certification of the governor certifying 
to the appointment of l\fr. Louis A. Anderson as commissioner 
of insurance. 

In reply thereto. I will say tha� in .my opinion a casual con
sideration of the duties of your ·office will point quite plainly 
the answer to your ques.tion. Your offi�� is that of secretary . 
of state. You are the SECRETARY of the state. The name of 
your office is in itself suggestive of your duties. _The duties of 
a secretary of. any organization are quite generally understood 
·and it is in keeping with our general scheme of gover_nment
.that the duties of the secretary of state are not_ unlike those
of the secretary of any other organization. It is almost uni
versal that among other duties the secretary is reouired to
keep the records of his organization and so the statute. of our
state, �ection 141, subdivision 1, provides that the secretary
of state shall "keep a record of the official acts of the· execu
tive department of the state." Plainly this duty is purely
ministerial and clerical. It matters not whether the act on
the part of the executive be legal or illegal. So long as it is
his act it is the duty of the secretary of state to keep a record
thereof so that evidence of the· same may be preserved in
permanent form to the end that it may be given such poten
tiality and force as the law may ascribe the.reto. It is no part
of the functions of a secretary to pass upon the legality or il
legality of the acts of the executive, nor i� it within · his pre:,
rogative to pa�s upon the acts of the governor which may 01·
may not be given recognition upon the records of the state.
Subdivision 2. of section 141 also provides that the secretary
of state sliall . "keep the great seal and affix the same to and
countersign all commissions and other official acts issued or.
done by the f?OVernor. '' This is simply in furtherance of th(,
general idea that the secret&:vy ahflll �(3(3:J) � :r�cp:rcl of the offl.
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·cial acts of the executive and provide for their authenticity.
The word ''countersign'' is defined by Webster to mean: '' To
sign on the opposite side of an _instrument in writing, :hence
to· sign in addition to .the signature .of another in order to at
test the authenticity.'' Hence you are not required· to coun-
t,ersign the commissions or other official acts issued or done by
'the governor to signify that you either approve or disapprove
of such act, but merely for the purpose of attesting to the
genuineness of his signature and the great seal of the state is

· used for the same purpose.
"The public seal of. the state or government proves itself and

authenticates the laws of such state. So the courts judicially
notice the great seals of foreign governments or sovereigns; ill
like manner where officers act under officialseals such seals usu-

. ally authenticate the official character of the perEon and prove .
themselves, and courts take judicial notice of the seals of c:mrts

· of sister states.'' 25 A. & R Ency. of Law, p. 81.

The foregoing considerations clearly indicate that it is your
duty to record all of the official acts .of the executive as well aH
to countersign the 'same and affix the great seal of the state
thereto; all of. which. is merely for the purpose of preserving

. an authentic record and enduring evidence of such official act. ·
It is very plain that your refusal to properly record and coun
tersign the act' of the governor will not invalidate his legal
action, nor will your complying. with the requirements of the
statute in� this 1·espect validate his illegal action. It simply
does not affect the legality of his action one. way .. or the other 
and you are therefore not cal�ed upon nor is it within your .' 
province to assume. to exercise any discretion or supervisory 
powers over any of his official acts. 

1n this connection it is considered that the case o"f the State

ex 1·el. Ackennan v. Dahl, 65 Wis. 510, is in point. In that 
case· there was a vac�ncy

0 

i� the office . of treasurer of a school 
district who later was appointed to fill the vacancy and pre
sented his b�nds to the director and clerk of the district for 
their approval within the proper time. The director approved . 
the same but the clerk refused to approve it or file' the same 
in his office. The court says: 

"It is urged that, because the clerk of the school district re
fused, to approve and file the relator's bond, the relator is not 

. the t:rep.surel" of aaid district, a:nd that there is still a vaca.n.cy 
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in such office. We do not think such construction should ·be 
given to the law. The person who has been elected or appoinfod 
to an office, and who does all that is required of him by law to 
entitle him to hold· the office, cannot be deprived of such office 
by any wilful· or unjust refusal of the person or officer who is 
required to approve his official hond to give it his approval. If 
such a rule is to prevail, then the officer whose approval of an 
official bond is required may, in any case, by such wilful and 
·unjust refusal, create a vacancy in an office.''

The case of State ex 1
rel. Bie1iven11, v. Wrot·1wwski, S.ecreta1·y 

of State, 17 La. Ann. Repts. 156, is a case involving exactly the 
same question under consideration here. 

In that case the district court of New Orleans granted its 
mandate ordering Stanislas Wrotnowski, Secretary of State, 
to affix his official signature and seal of his office to the com
mission signed and issued by James Madison Wells, governor 
of the State of Louisiana, or, in defau�t thereof, that the said 
Wrotnowski show cause t.o the contrary on Monday, the 11th 
day of May, 1865. Wrotnowski filed llis answer to the rc
latol"s petition, and therein averred for reason why a peremp
tory mandamus· should not be issued against him, as prayed 
for by the relator, that the commission referred to in the 
said petition was utterly null and void, and of no force, ·effec� 
or validity whatever, because attempted to be issued by the 
governor without any warrant of law for so doing and in di
rect violation of the constitution and laws of the- state; that 
he cannot be compelled to lend- t�e sanction of his name as 
�ecretary of state, by -COUlltersigning such illegal commission 
and affixing the great seal of state thereto; that the office of 
sheriff of the parish of Orleans has been held since March 16, 
1864, and is now held under a commission issued in pursuance 
of the laws and constitution of the state of Louisiana, by Al
fred Shaw, which commission does not expire until the next 
regular election for sheriff, and that the governor is without 
any authority to supersede the said Shaw, as sheriff aforesaid, 
by the appointment of the relator, and he prayed that the ap
. plication of the relator for a peremptory mandamus be 1·efused. 

The court said :1 

· '' Divested o.f all extraneous, superfluous and irrelevant sur
roun(Un�.' w'1�t is ��� ?-'��J question to be solved 1 We · appre-
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bend it to be this: Is the secretary of state, under the consti
tution and laws of the state of Louisiana., a mere ministerial 
officer, as regards the authorization by him of official acts; or 
is he, under the constitution and laws, vested ,vith a discretion
ary and supervisory power, which enables him, before executing 
the functions by law imposed on hfm in this particular, to judge 
for himself whether such official acts as need his ministry are 
constitutional or unconstitutional, legal or illegal, and to affix 
or withhold from .such acts, at his option, according to his dis-

- cretion, his official signature and the impre� of the great seal
of the state Y . . . The secretary of state is not to suspend
his action to inquire why and wherefore any appointment by
the governor is made. · nis duty is plain: he is not directed,
but ordered by law, to perform it. When commissions from
the governor need authentication, he shall affix his official sig
nature and the public seal of state, for these are official acts.,
Whatever improvidence or illegality there may be in the issuing
of commissions, that concerns not him. His authenticating any
official act can never compromit him; for he has no discretion
to exercise regarding it. It is the duty of the governor to fill
vacancies. Iri elective offices he cannot remove �n incumbent;
but the appointment to fill a vacancy does not operate a re
moval of the previous incumbent because no removal can so be
made; the office is ·vacant, or it is not vacant; if it is vacant, it ·
is properly filled by the last appointment; if it is not vacant,
the first incumbent cannot be disturbed. What injury, then,
could by any p,ossibility result· to the first incumbent by the new
appointment, if it were 'illegally made. It would be to him
damnwni absque injmia. ''

It seems unnecessary to prolong this opinion further. I re
gard your duty in the premises to be clear and unequivocal. 
It matters not to you whether t.he order removing Mr. Ekern 
from office was legal or illegal and in giving this opinion that 
question has :µot been �onsidered at all. It is your duty to 
rile the· appointment of Mr .. L. A. Anderson sent to you by tl,ie 
governor, as well as the notice of the· removal of Mr. Ekern, 
t!Ountersign the same and affix the great seal of the state 
thereto. 

33-A. G.
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lccts. or refuses to require a prisoner sentenced to hard man-
ual labor to perform such labor. 

Sec. 4486 Wis. Stats. 1911 makes it a criminal offence for 
any, officer, through ·negligence, to suffer any prisoner in his 
custody upon lawful process to escape. · The Legislature· hav
ing prescribed a· penalty for permitting such escape, there is 
no authority for imposing a different penalty. In my opinion, 
there is no legal authority for so withholding the sheriff's 
salary. 

Public Officers-Statutes-Where the law authorizing the ap
pointment of a committee provides that such committee shall 
report on or before a certain date, such provision is directory 
and not mandatory. 

January 23, 1913.· 
HON. w. 0. HOTCHKISS, 

'Wisconsin Levee Commissioner.. 
In your inquiry of the 22nd, you state that somewhere 

about the 15th of January you, together with Professor D. W. 
Meade and Mr. A. A. Andrews, of Portage, were appointed a 
committee to investigate the levee system along the Wisconsin 
river in the vicinity of Portage, under the provisions of ch. 
8 of the Laws of the .Special Session· of 1912; that, under the 
provisions of· this law, the committee was to report to the 
Governor on or before January 1st, 1913, but that it is impos
sible to do so, because the committee was not appointed until 
after that date; and you. ask whether, under these circum
stances, the committee is warranted in going ahead with the 
performance of their duties and the incurring of the expenses 
contemplated· by said act. 

Ch. 8 of the Laws of the Special Session of 1912 first pro
vides for the appointment of this committee, which shall . 

�'inquire into the feasibility of organizing and creating out 
o(the territory thus liable to be damaged or affected a levee dis
trict to defray .the expense of future. improvements and repairs 
of _said levee system and of keeping the same in a condition of 
safety ; or shall formulate some other feasible method or plan 
for the permanent improvement and maintenance of said levee 
system so as to afford protection to said city and territory." 

Section 2 of said act provides: 

"The committee shall report the result of its investigation· 
with its recommendation to the governor on or before January 
1 1913." · · 

' . -· ._; - i.:.. -- ';_ _ _._._.,,___ � 
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view of· the provisions .of sec. 4865 of the Stats. as· am. by 
ch. 314 of the Laws of 1905 and you call my attention to an 
opinion of the attorney-general to be found in the Biennial 
Report of the Attorney-General for 1906 on page 551; also 
another opinion to be found on pag� 822 of the Biennial Re
port for 1910 as well as an opinion by Mr. Titus, Assistant At
torney-General, to be.found in the Biennial Report of the At
torney-General fo� 1910 on P,age 620. 

I fully appreciate the suggestion contained in these opinions 
that there 'is some doubt as to the constitutionality' of this 
law owing to the fact that the coroner is a constitutional offi
cer and that the right to hold inquests is one exercised by 
that officer from time immemorial, but notwithstanding this 
doubt I feel t1:tat ad,:m,inistrative officers of the state should re-' 
gard the law as being constitutional and should be governed 
by its provisions until it has been declared unconstitutional 
by the courts. ,· Cases may be cited where administrathre · offi
cers have failed to act under laws passed by _the legislature on 
the theory . that they were unconstitutional and void which 
have been held to be constitutional by. the court. 

I · deem it more appropriate for administrative officers to · 
follow the law as written by the legislature until set aside by 
the courts and I accordingly endorse the opinion of Mr. A. C. 
_Titus, Assistant Attorney-General, to be found on page 620 of 
the Report of the Attorney-General f_or 1910, to the effect that 
the law should be respected and followed. 

You also ask whether in aU counties in which there are jury 
commissioners a coroner's jury should be selected in accord
ance with the provisions of sec. 4878 as am. by ch. 189 of the 
Laws of 1909 or the provisions of sec. 4866 as am. by ch� 314
of the Laws of 1905. It. seems to me very clear that the pro
visions of sec. 4878 providing that 

'' In all such 1counties where there are jury commissions or in 
any county having a jury commission the jurymen for all in
quests shall he selected by the clerk of the circuit court from 
the 1·egular list of ·veniremen re·gularly chosen by the jury com
mission'' 

. are in conflict with the provisions of sec. 4866 which provides 
that 

/ 

-" Whenever any justice of the peace or coroner shall be so 
o�dered as provided in the preceding section he shall .issue a
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her of assembly from Dane county, drew the salary of $500.00, 
the voucher being auq.ited and allowed by the secretary of. 
state on January 15th, 1885. On l\farch 7th, 1885, Mr. Vilas 
resigned and at a special election, lVIr. l\f. J. Cantwell was. 
elected to fi.Il the unexpired term. On April 15th, 1885, ch. 
390, Laws of. 1885 was published and went into effect, which 
law appropriated "the sum of five hundred dollars to Michael 
J. Cantwell of Madison, Wisconsin, as his salary as member of
assembly for the 'year 1885 ·and 1886." On April 17th,
18_85, a voucher for the payment of $500.00 to Mr. Cantwell
was audited and allowed by the secretary of state, pursuant to
said . ch. 390. Although it has no bearing on the q�estion ,pre
sented, it should perhaps be noted that on September 8th,
1885, Mr. Vilas refunded- to the state the sum of $500.00 that
.he had, received.

In providing for the payment of the salary to l\lr. Cantwell, 
it was eviden�ly assumed that he· was entitled to a salary un
der. the quoted provision of the Constitution; that the pay
ment thereof was not prohibited by sec. 26, art. IV of the 
Co_nst. prohibiting the increase of. the coonpensation· of, a 
public officer during his term of office; and that sec. 110 of the 
Stats. was not a sufficient appropriation to authorize the pay-

. ment out of the state treasury. 
I see no reason why this same practice should not be fol

lowed now. The newly elected member is within the exact 
letter of sec. 21 of article IV of the Const. in that he is a 
'' member of the legislature'' and renders '' services for and 
during a regular session." It is obviously no objection that 
he is not present at every meeting during the session; for 
the same thing would be true of many of the meml,ers. 

There ·may be a question whether sec. 110 of the Stats. is 
not a sufficient appropriation to warrant you in auditing and 
allowing the salary and mileage without any furtlier legisla
tive action, but I think it would be better if the procedure 
adopted by· the legislature of .1885 were followed and a law 
passed :r:naking a specific appropriation. 

Pitblic Olficcrs-Licenses-:.Plia1·rnacists-A pharmacist's li
cense may be revoked upon his conviction for . the third of
:fe�sc of sellin� �abit-+ormi�� drµ�� c9ntr�ry to. . a.ec� Hl9> 
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i' in case the actual number of days taught and paid £er by the 
school board was less than one hundred and sixty days during 
the school year, would such less number of days of teaching ' 
legally entitle the person to the statement that he had taught 
eight months in the state of Wisconsin'?'" 

, will say that it is my opinion that in furnishing these state•
' ments, certificates · or affidavits, or whatever form they may 

take, by the school officers, they should confine themselves as 
nearly as possible to a statement of the facts as they really 
exist and lea�e it to the court to say whether or not upon 
such facts the candidate meets the qualifications of the stat-
ute. 

I 

Public Officers-Fees-County Judge is entitled to five dollars 
for the hearing of an application to commit an insane person 
to the asylum. 

March 20, 1913. 
JAMES KIRWAN, 

District Attorney, 

Chilton, Wisconsin. 
In your letter of March 14th, you inquire to what fee the 

county judge is entitled for the hearing of an application to 
commit a :Jiusband and wife to the insane asylum. You state· 
that you had a case of the examination of a husband and 
wife, both being examined on the same day,. by the same phy
sician; and also committed on the same dar. You inquire 
whether the judge is· entitled to ten dollars or to five dollars. 

Sec. 585d of our Stats. provides: 

'' The county judge, except of Milwaukee county, shall receive 
a fee of five dollars for the hearing of an application to commit 
a person alleged to be insane, which fee shall include the making 
of necessary copies of the order to commit such person and the 
commitment papers, together with the certificate required by 
section 585c, when the insane person is committed to the county 
asylum.'' 

Under this provision of the law the judge is entitled to :flve 
dollars for the hearing of every application to commit a per
son alleged to be insane. Of course, if the same application 
contains the names of two persons, under the wording of th�s 
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Public Officers-Education-A person who has only taught 
34 . clays in the schools of this. state between February and 
May is not qualified for t�e office of county superintendent. 

EDWARD w. MILLER, 
District Attorney, 

· Marinette, Wis;

March 24, 1913. 

Under date of the 24th inst., you ask for my official opinion 
as to whether a person 

"is eligible· as a c'anditlate for the office of county superin
tendent of schools under section 702a of the statutes, where the 
records of the board of education now on file in the office of the 
county clerk in the county where such person claims to have 
taught and seeks election show that said person taught as a 
.supply. teacher in said schools for a period of thirty-four and a 
half days during the school year of 1910-1911 and no claim be
ing made by said person that she ever taught in any other school · 
of this state, the first part of said service having been performed 
during the month of February, 1911, and the last part of said 
service having been performed during the month of 1\foy,· 1911, 
no contract or request of any kind for said service having been 
entered into or made with or by said board of education prior· 
to the month of February, 1911,. nor was any" service as teacher 
rendered prior thereto.'' 

-In an official opinion given to Hon. C. P. Cary, Superintend-,
ent of Public Instruction, under date of March 19th, 1913, in 
di�cnissing the question of the qualifications of a candidate for 
the office of county superintendent as required by sec. 702a, I 
said: 

"I am of the opinion that a substantial compliance with the 
terms o{ the statute is sufficient to qualify. a person for the office 
and that the main question is, whether such person was engaged 
in teaching as his business or occupation during the period of 
eight months. Under such a construction a substitute teacher 
might or might not comply with the requirements of this section; 
depend_ing entirely upon circumstances and the portion of the 
time actually devoted to teaching py such substitute teacher. It 
seems· to me that, if he was employed generally for a period of. 
eight months, losing only. a da.y occasiona1ly, but holding him
self in readiness to_ respond to the call of the board at any time, 
a court would construe such service as a compliance with the re
quirements of the statute, while, if the circumstances were re
versed and he only taught an occasional day or week, so that, 

35-A. G. 






















































































































































































































