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in favor of public access and nondisclosure will have to be evalu-
ated on a case-by-case basis.

BCL:RWL

Confidential Reports; Public Records; Relationship between the
public records law and pledges of confidentiality in settlement
agreements discussed. OAG 3-85

January 30, 1985

Taomas Lortus, Chairperson
Committee on Assembly Organization

The Committee on Assembly Organization has asked me to
address several questions pertaining to the relationship between this
state’s public records law and a pledge of confidentiality made as
part of a settlement agreement. You also ask about related rights
and obligations of the Legislative Audit Bureau.

Apparently the questions are prompted by a recent personnel
dispute where the matter was resolved by settlement with one of the
terms being that all records regarding the matter would be kept
confidential. The controversy involves the Mid-State Vocational,
Technical and Adult Education District and one of its employes.
The record custodian involved has declined to provide access to the
records in honor of the settlement agreement. '

You present the following questions:

1. Under what circumstances, if any, may a contractual

pledge of confidentiality authorize an authority under s. 19.35,

Stats., to withhold the disclosure of a record?

2. If the party to whom a contractual pledge of confidentiality
is made rejects the need for confidentiality after the contract has
been signed, may the authority continue to prohibit public access
to a record?

3. If the Legislative Audit Bureau were directed to conduct an
audit of the authority in the fact situation described above,
would the Bureau be entitled to review a record of the authority
otherwise withheld from public access?
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4. If the Legislative Audit Bureau were entitled to review a
record of an authority withheld from public access and if the
Legislative Audit Bureau were to obtain a copy of the record,
would the Bureau be required to withhold the record from pub-
lic access or would the Bureau act as a new authority for pur-
poses of a record request under s. 19.35, Stats.?

Earlier opinions of this office relating to pledges of confidential-
ity have acknowledged that such pledges may constitute an excep-
tion to the right of public access, but the test for establishing a valid
pledge is demanding:

First, there must have been a clear pledge made. Second, the
pledge should have been made in order to obtain the informa-
tion. Third, the pledge must have been necessary to obtain the
information.

Finally, even if a pledge of confidentiality fulfills these criteria,
thus making the record containing the information obtained
clearly within the exception, the custodian must still make an
additional determination in each instance that the harm to the
public interest that would result from permitting inspection out-
weighs the great public interest in full inspection of public
records.

60 Op. Att’y Gen. 284, 289 (1971).

In the settlement situation involved here, I assume that the
pledge of confidentiality is made to obtain the settlement not to
obtain the underlying information. Therefore, the second and third
elements of the foregoing test would not be satisfied. It is my
opinion that nondisclosure of the documents cannot properly be
based solely on the pledge of confidentiality.

The current public records law expressly embraces prior com-
mon law. Sec. 19.35(1)(a), Stats. Under the common law a custo-
dian could properly deny access to a public record only if the
interests to be protected by nondisclosure outweigh the general
presumption in favor of public access. This is called the balancing
test.  State ex rel. Youmans v. Owens, 28 Wis. 2d 672, 681, 137
N.W.2d 470, 139 N.W.2d 241 (1965).

It is possible that some of the information involved in a person-
nel dispute may properly be kept confidential. The Legislature has
indicated a sensitivity to personnel related information by the ex-
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emptions to the open meetings law. Secs. 19.35(1)(a) and
19.85(1)(b). (c) and (f), Stats. This expression of public policy is
also present in section 230.13, Stats., which authorizes the State
Department of Employment Relations to keep confidential infor-
mation regarding certain personnel matters. In applying the balanc-
ing test these indications of public policy would weigh heavily. Also
a possible factor in this case is the general desirability of resolving
disputes by agreement rather than litigation.

On the other hand, the main purpose of the public records law is
to enable the citizenry to monitor and evaluate the performance of
public officials and employes. If information relating to a settlement
and the underlying personnel dispute are kept confidential, the
public is deprived of this ability. For this reason the pledge of
confidentiality itself is troublesome because the custodian making
the pledge is purporting to grant an exception to the public records
law. This is particularly troublesome when the settlement involves
the payment of money by the government. The public’s interest in
such information is generally great.

It is my opinion that the making of a pledge of confidentiality as
part of a settlement agreement does not guarantee that the pledge
will be enforced against a public records request. In applying the
balancing test a court may take the pledge as an element of a
desirable settlement, and thus the pledge would be just one of the
elements that would be considered in applying the balancing test.
However, for the pledge to hold up the custodian must make a
showing that there are independent and adequate bases for sup-
porting nondisclosure of the requested information. This is conso-
nant with the fourth precondition to a valid pledge of confidential-
ity cited earlier, i.e., that in addition to having made a pledge the
custodian must determine that ‘““the harm to the public interest that
would result from permitting inspection outweighs the great public
interest in full inspection of public records.” 60 Op. Att’y Gen. at
289. If such a showing is not made, I believe the custodian will be
found to have made a pledge that cannot be kept.

Remember:

It is not the trial court’s or this court’s role to hypothesize
reasons or to consider reasons for not allowing inspection which
were not asserted by the custodian. If the custodian gives no
reasons or gives insufficient reasons for withholding a public
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record, a writ of mandamus compelling the production of the
records must issue. Beckon, supra at 518, states, “[Tlhere is an
absolute right to inspect a public document in the absence of
specifically stated sufficient reasons to the contrary.” (Emphasis
supplied.)

Newspapers, Inc. v. Breier, 89 Wis. 2d 417, 427, 279 N.W.2d 179
(1979).

As to your second question it is my opinion that a pledge of
confidentiality is like a privilege in that it is specific to the person in
whose favor it is made. Like a privilege then, a pledge of confidenti-
ality may be waived. If waived, the custodian could not properly
continue to use the pledge as a basis for denying access.

As to your third question, section 13.94(intro.) provides the
following with respect to the pertinent power of the Legislative
Audit Bureau headed by the state auditor:

Subject to s. 230.35(4)(a) and (f), the state auditor or designated

- employes shall at all times with or without notice have access to
all departments and to any books, records or other documents
maintained by the departments and relating to their expendi-
tures, revenues, operations and structure except as provided in
sub. (4).

The limited exceptions mentioned would have no bearing here.

The state auditor’s right of access to records is independent of
the public records law. The nature of the state auditor’s role is such
that he or she must have access to all pertinent records including
those that may otherwise be confidential. It is my opinion that the
Legislature intended the state auditor to have access to records even
though they might not be available to the public under the public
records law. This authority extends to records of a vocational,
technical and adult education district board, as involved here, by
virtue of section 13.94(4).

As to your fourth question, the state auditor’s access ‘to an
otherwise confidential record does not change the record’s status.
As stated in 57 Op. Att’y Gen. 187, 191 (1968), “[t]he law seems
clear that information of a confidential nature gained by one ad-
ministrative branch of the government from another may be used in
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preparation for proper internal matters, but should not be disclosed
to the public.”

BCL:RWL

Criminal Justice, Wisconsin Council On; Juvenile Court; Minors;
The Wisconsin Council on Criminal Justice may have access to the
law enforcement and social service files of Wisconsin juveniles with-
out a court order. It may not have access to juvenile court records
without a court order. OAG 4-85

February 7, 1985

RicHARD FLINTROP, Executive Director
Council on Criminal Justice

You have requested my opinion as to whether the Wisconsin
Council on Criminal Justice (WCCJ) and its staff can have legal
access, without a court order, to the juvenile records maintained by
county courts, law enforcement and social service agencies to re-
search juvenile justice issues and policies.

In evaluating your request, this office has considered the statu-
tory duties of the WCCJ and statutes and case law dealing with
juvenile records in Wisconsin. In light of this analysis, I conclude
that the legislative intent is fulfilled if WCCJ is permitted access to
the law enforcement and social service files of Wisconsin juveniles
without a court order. However, in view of the more stringent
requirements attached to juvenile court records and the policies
behind keeping them sealed, it is my opinion that the WCCJ may
not have access to juvenile court records without a court order.

In answering your question, we have relied on the following facts
stated in your request for an opinion. WCCJ requests access to
personal and identifying information to determine appropriate re-
search subjects. Once these subjects are identified, WCCJ will col-
lect research data but will not disseminate or publish any informa-
tion which could lead to the identification of individual subjects in
the study. The WCCJ staff believes it needs access to these juvenile
records to undertake legislatively mandated studies, evaluations,
and analyses. It has been the WCCJ’s experience that courts gener-
ally grant requests for orders providing their staff with access to
juvenile records; however, the process of obtaining orders from the
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judge of each county is cumbersome and time consuming. Because
the WCCJ’s current study requires access to the juvenile records of
thirty-five counties, it wishes to improve efficiency by bypassing the
requirement of a court order granting access in every county.

The duties of the WCCJ are defined in section 16.969, Stats.
(1983), created by 1983 Wisconsin Act 27, section 111, as follows:

i (1) GENERAL DUTIES AND FUNCTIONS. The council
on criminal justice shall:

(a) Serve as the state planning agency under the juvenile
justice and delinquency prevention act of 1974, P.L. 93-415.

(b) Collect from any state or local governmental entity infor-
mation, data, reports, statistics or other material which is neces-
sary to perform the council’s duties and functions.

(c) Prepare a state comprehensive juvenile justice improve-
ment plan on behalf of the governor. The plan shall be submit-
ted to the joint committee on finance in accordance with s. 16.54
and to the appropriate standing committees of each house of the
legislature as determined by the presiding officer of each house.
The plan shall be updated periodically and shall be based on an
analysis of the state’s juvenile justice needs and problems.

(d) Recommend appropriate legislation in the criminal justice
field to the governor and the legislature.

(e) Conduct evaluation studies involving programs and pro-
jects funded in whole or in part by the state aimed at reducing
crime and delinquency and improving the administration of
Jjustice.

(H) Conduct other studies, evaluations, crime data analyses
and reports to be submitted to the governor or the legislature as
requested by the governor.

(2) CRIMINAL STATISTICS. (a) In this subsection:

1. “Law enforcement agency” means a governmental unit of
one or more persons employed full time by the state or a politi-
cal subdivision of the state for the purpose of preventing and
detecting crime and enforcing state laws or local ordinances,
employes of which unit are authorized to make arrests for crimes
while acting within the scope of their authority.



