
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WISCONSIN 

 

 

VIRGINIA WOLF and CAROL 

SCHUMACHER, KAMI YOUNG and 

KARINA WILLES, ROY BADGER and 

GARTH WANGEMANN, CHARVONNE 

KEMP and MARIE CARLSON, JUDITH 

TRAMPF and KATHARINA HEYNING, 

SALUD GARCIA and PAM KLEISS, 

WILLIAM HURTUBISE and LESLIE 

PALMER, and JOHANNES 

WALLMANN and KEITH BORDEN, 

 

  Plaintiffs, 

 

 v.       Case No. 14-C-00064-BBC 

 

SCOTT WALKER, J.B. VAN HOLLEN, 

OSKAR ANDERSON, JOSEPH 

CZARNEZKI, WENDY CHRISTENSEN, 

and SCOTT MCDONELL, 

 

  Defendants. 

 

 

DOCKETING STATEMENT  

 

 

Defendants, Scott Walker, J.B. Van Hollen, and Oskar Anderson 

(collectively, “State Defendants”), by their attorneys, Attorney General  

J.B. Van Hollen and Assistant Attorneys General Timothy C. Samuelson, 

Thomas C. Bellavia, and Clayton P. Kawski, concurrent with their Notice of 

Appeal, submit this Docketing Statement.  See Seventh Circuit Rule 3(c)(1). 
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State Defendants Walker, Van Hollen, and Anderson appear in their 

official capacities, respectively, as Governor of Wisconsin, Attorney General 

of Wisconsin, and State Registrar of Wisconsin.  They are the current 

occupants of those three offices. 

INFORMATION REQUIRED BY SEVENTH CIRCUIT RULE 28(a)(1) 

The district court has federal question jurisdiction, pursuant to 42 U.S.C. 

§ 1983 and 28 U.S.C. § 1331, and original jurisdiction related to 

constitutional and civil rights claims, pursuant to 28 U.S.C. § 1343(a)(3),  

over this civil case commenced by a complaint filed in the United States 

District Court for the Western District of Wisconsin on February 3, 2014.  

(ECF 1.) 

The complaint filed on February 3, 2014, named as plaintiffs Virginia 

Wolf, Carol Schumacher, Roy Badger, Garth Wangemann, Charvonne Kemp, 

Marie Carlson, Judith Trampf, and Katharina Heyning (collectively,  

“the Original Plaintiffs”). (Id.)  On February 27, 2014, a First Amended 

Complaint was filed. (ECF 26.) In addition to the Original Plaintiffs, the First 

Amended Complaint named as additional plaintiffs, Kami Young, Karina 

Willes, Salud Garcia, Pam Kleiss, William Hurtubise, Leslie Palmer, 

Johannes Wallmann and Keith Borden (collectively, with the Original 

Plaintiffs, “Plaintiffs”). (Id.)  The First Amended Complaint asserts claims for 
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declaratory and injunctive relief arising under 42 U.S.C. § 1983 alleging a 

violation of Plaintiffs’ rights under the Fourteenth Amendment to the United 

States Constitution. (See ECF 26:2, 38-42.) 

INFORMATION REQUIRED BY SEVENTH CIRCUIT RULE 28(a)(2) 

State Defendants appeal from a portion of an Opinion and Order entered 

on June 6, 2014, by the district court, the Honorable Barbara B. Crabb, 

presiding.  (ECF 118.)  Specifically, State Defendants seek appellate review of 

the portion of the district court’s Opinion and Order that constructively 

denied a Contingent Motion to Stay that had been filed in the district court 

by the State Defendants on May 23, 2014.  (ECF 114, 115, 116.) 

The United States Court of Appeals for the Seventh Circuit has 

jurisdiction over this appeal by State Defendants pursuant to  

28 U.S.C. § 1291 in conjunction with the collateral order doctrine.  See Cohen 

v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949).  In the alternative, 

the Seventh Circuit has jurisdiction pursuant to 28 U.S.C. § 1291 in 

conjunction with the practical finality doctrine.  See Travis v. Sullivan,  

985 F.2d 919, 922-23 (7th Cir. 1993).  In the second alternative, the Seventh 

Circuit has jurisdiction pursuant to the doctrine that appellate review of an 

interlocutory order may be obtained under 28 U.S.C. § 1292(a)(1) if the order 

has both the effect of granting or refusing an injunction and if “an appeal will 
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further the statutory purpose of permitting litigants to effectually challenge 

interlocutory orders of serious, perhaps irreparable consequence.”  Carson v. 

Am. Brands, 450 U.S. 79, 84 (1981) (internal punctuation and citations 

omitted); see also Matter of Forty-Eight Insulations, Inc., 115 F.3d 1294, 1300 

(7th Cir. 1997). 

State Defendants filed their Notice of Appeal on June 9, 2014, along with 

a copy of the district court’s June 6, 2014, Opinion and Order.  (ECF 118.)  

The Notice of Appeal was timely filed within 30 days after June 6, 2014.   

Fed. R. App. P. 4(a)(1)(A). 

INFORMATION REQUIRED BY SEVENTH CIRCUIT RULE 28(a)(3) 

The district court’s June 6, 2014, Opinion and Order is a final adjudication 

of some, but not all, claims in this case.  The district court granted Plaintiffs’ 

motion for summary judgment and declared that provisions of the Wisconsin 

Constitution and Wisconsin Statutes restricting the legal status of marriage 

to opposite-sex couples violate the substantive due process and equal 

protection rights of same-sex couples under the Fourteenth Amendment to 

the United States Constitution.  (ECF 118:87, ¶¶2-3.)  That declaration has 

the force and effect of a final judgment as to the rights and legal relations of 

the parties regarding the constitutionality of the challenged provisions of 

Wisconsin law.  28 U.S.C. § 2201(a).  However, the district court expressly 
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refrained from issuing any of the injunctive relief Plaintiffs requested and 

issued a schedule for further proceedings regarding the scope of proposed 

injunctive relief; Plaintiffs have until June 16, 2014, to submit a proposed 

injunction order.  (ECF 118:87, ¶4.)  The district court held in abeyance State 

Defendants’ Contingent Motion to Stay pending the outcome of the scheduled 

proceedings regarding injunctive relief.  (Id. ¶ 5). 

State Defendants’ Contingent Motion to Stay, which had been filed on  

May 23, 2014, asked the district court to immediately stay any order granting 

Plaintiffs’ motion for summary judgment, in whole or in part, to preserve the 

status quo for appeal.  (ECF 114.)  By declaring the rights and legal relations 

of the parties as to the constitutionality of the challenged provisions of 

Wisconsin law while indefinitely postponing a decision on State Defendants’ 

Contingent Motion to Stay, the district court effectively denied State 

Defendants’ request for an immediate stay of any order granting Plaintiffs’ 

motion for summary judgment.1   

The subject of the present appeal is that constructive denial of the State 

Defendants’ request for an immediate stay that would effectively preserve the 

                                         
1 On the evening of June 6, 2014, State Defendants filed with the district court an 

emergency motion for temporary stay asking the court to temporarily stay the June 

6, 2014, Opinion and Order in order to preserve the status quo on an interim basis 

until entry of final relief and a decision on the State Defendants’ contingent motion 

to stay.  (ECF 119.)  At 7:40 a.m. on Monday, June 9, 2014, the district court 

entered a minute order scheduling a telephonic motion hearing for 1:00 p.m. on 

June 9, 2014, regarding State Defendants’ emergency motion to stay. 
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legal status quo in Wisconsin and prevent the introduction of uncertainty, 

inconsistency, and confusion into state marriage law.  Plaintiffs’ request for 

injunctive relief remains pending before the district court, as does that court’s 

further consideration of State Defendants’ Contingent Motion to Stay. 

Although some claims remain for disposition in the district court, the 

Seventh Circuit has jurisdiction over the present appeal under 28 U.S.C. 

§ 1291 and the collateral order doctrine.  See Cohen, 337 U.S. at 546.  

Collateral order review is based on a “practical” construction of the final 

judgment requirement embodied in 28 U.S.C. § 1291.  See Ott v. City of 

Milwaukee, 682 F.3d 552, 554 (7th Cir. 2012).  The doctrine permits an 

immediate appeal under 28 U.S.C. § 1291 of an interlocutory decision if:  

(1) the decision conclusively determines an important issue; (2) that issue is 

collateral to the merits of the action; (3) the issue would be effectively 

unreviewable if immediate appeal were not available; and (4) the appellant is 

threatened with irreparable harm if an appeal is not permitted.  Midland 

Asphalt Corp. v. United States, 489 U.S. 794, 799 (1989); Coopers & Lybrand 

v. Livesay, 437 U.S. 463, 468 (1978); Cohen, 337 U.S. at 546; United States v. 

Michelle’s Lounge, 39 F.3d 684, 692-93 (7th Cir. 1994). 

The district court’s constructive denial of State Defendants’ request for an 

immediate stay to preserve the status quo pending appeal satisfies the four 

requirements of the collateral order doctrine.   
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First, the district court’s action has conclusively determined the important 

issue of whether the legal status quo in Wisconsin should be preserved 

pending an appeal on the merits of the case.  Although the district court’s 

Opinion and Order of June 6, 2014, purported to hold in abeyance a decision 

on State Defendants’ Contingent Motion to Stay, the court’s action of 

declaring the challenged provisions of Wisconsin law unconstitutional while 

postponing a decision on the State Defendants’ request to preserve the status 

quo has opened the door for some county clerks to immediately begin issuing 

marriage licenses to same-sex couples, thereby conclusively disrupting the 

status quo that the State Defendants sought to preserve.  Moreover, the 

importance of the State of Wisconsin’s interest in avoiding confusion, 

uncertainty, and inconsistency in the interpretation and enforcement of state 

marriage law is indisputable. 

Second, the issue of whether the legal status quo in Wisconsin should be 

preserved pending an appeal is clearly collateral to the merits of the action.  

The Seventh Circuit can resolve the present appeal simply by granting the 

stay pending appeal that the district court has refused to grant, without 

having to reach the underlying merits of the case at this time. 

Third, the issue of preserving the legal status quo would be effectively 

unreviewable if an immediate appeal is not available.  The district court’s 

action has already disrupted the status quo and nothing that the district 
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court might do in the future could provide State Defendants with meaningful 

relief or a meaningful opportunity for appellate review of a stay.  If the 

district court, at some point in the future, were to issue an order granting the 

State Defendants’ Contingent Motion to Stay, neither that order nor any 

order on appeal would sufficiently preserve the status quo that has already 

been disrupted.  Conversely, if the district court were in the future to deny 

the Contingent Motion to Stay, any subsequent appellate review of that 

denial would likewise be insufficient to preserve the already-disrupted status 

quo. Meaningful and effective review of the State Defendants’ request to 

preserve the status quo pending appeal is only possible if review is 

immediate. 

Fourth, State Defendants will be irreparably harmed if an immediate 

appeal is not permitted.  The declaratory relief already granted by the 

district court prevents the State of Wisconsin from enforcing a state 

constitutional provision overwhelmingly ratified by the people of this State as 

well as numerous marriage statutes enacted by the duly elected 

representatives of the people.  Any time a court prevents a State from giving 

effect to its duly enacted laws, the State suffers a form of irreparable injury.  

See Illinois Liberty PAC v. Madigan, 902 F. Supp. 2d 1113, 1127 (N.D. Ill. 

2012) (citing Maryland v. King, 133 S. Ct. 1, 3 (2012) (Roberts, C.J., in 

chambers)(quoting New Motor Vehicle Bd. v. Orrin W. Fox Co., 434 U.S. 1345, 
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1351 (1977) (Rehnquist, C.J., in chambers)); Aid for Women v. Foulston, 

441 F.3d 1101, 1119 (10th Cir. 2006) (same); Coalition for Econ. Equality v. 

Wilson, 122 F.3d 718, 719 (9th Cir. 1997) (same)). 

Therefore, the Seventh Circuit has jurisdiction over this appeal under 

28 U.S.C. § 1291 and the collateral order doctrine.  

In the alternative, the Seventh Circuit has jurisdiction of this appeal 

pursuant to 28 U.S.C. § 1291 and the practical finality doctrine.  See Travis, 

985 F.2d at 922-23.  That doctrine, which is closely related to the collateral 

order doctrine, permits an immediate appeal of a district court order under 

28 U.S.C. § 1291 if that order would be effectively unreviewable on a 

subsequent appeal following resolution of the merits of the litigation.  Id.;  

see also Richardson v. Penfold, 900 F.2d 116, 118 (7th Cir. 1990); Crowder v. 

Sullivan, 897 F.2d 252 (7th Cir. 1990) (per curiam).  Here, State Defendants 

have requested immediate action to preserve the status quo pending appeal 

and any meaningful consideration of that request must likewise be 

immediate.  Conversely, if consideration of that request is delayed, the 

request is effectively denied.  The district court’s failure to grant the State 

Defendants’ Contingent Motion to Stay thus would be effectively 

unreviewable in a subsequent appeal on the merits.  The practical finality 

doctrine therefore applies and the Seventh Circuit has jurisdiction under 

28 U.S.C. § 1291. 
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In the second alternative, the Seventh Circuit has jurisdiction because 

appellate review of an interlocutory order may be obtained under 28 U.S.C. 

§ 1292(a)(1) if the order has both the effect of granting or refusing an 

injunction and if “an appeal will further the statutory purpose of permitting 

litigants to effectually challenge interlocutory orders of serious, perhaps 

irreparable consequence.”  Carson, 450 U.S. at 84 (internal punctuation and 

citations omitted); see also Matter of Forty-Eight Insulations, Inc., 115 F.3d at 

1300. 

Here, the district court’s June 6, 2014, Opinion and Order “declare[d] the 

rights and other legal relations” of the parties with regard to the 

constitutionality of the challenged provisions of Wisconsin law.  28 U.S.C. 

§ 2201(a).  Although such a declaratory judgment is not a true injunction 

because it cannot be enforced by contempt proceedings, “it has the same 

effect as an injunction in fixing the parties’ legal entitlements.”  Badger 

Catholic, Inc. v. Walsh, 620 F.3d 775, 782 (7th Cir. 2010).  Moreover, by 

failing to grant an immediate stay of its declaration, the district court has 

disrupted the legal status quo, thereby causing irreparable harm to the 

State’s interest in the consistent and uniform enforcement of duly enacted 

state laws.  Under these circumstances, permitting an immediate appeal of 

the district court’s failure to preserve the status quo will allow State 
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Defendants’ to effectively challenge the district court’s action, thereby 

furthering the statutory purpose of 28 U.S.C. § 1292(a)(1).   

The doctrine set forth in Carson and in Matter of Forty-Eight Insulations, 

Inc., thus applies here and, pursuant to it, the Seventh Circuit has 

jurisdiction over this appeal under 28 U.S.C. § 1292(a)(1). 

 Dated this 9th day of June, 2014. 

 Respectfully submitted, 

 

 J.B. VAN HOLLEN 

 Attorney General 

 

 

 s/Timothy C. Samuelson 

 TIMOTHY C. SAMUELSON  

 Assistant Attorney General 

 State Bar #1089968 

 

 THOMAS C. BELLAVIA 

 Assistant Attorney General 

 State Bar #1030182 

 

 CLAYTON P. KAWSKI 

 Assistant Attorney General 

 State Bar #1066228 

 

 Attorneys for Defendants, 

 Scott Walker, J.B. Van Hollen,  

 and Oskar Anderson 
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Wisconsin Department of Justice 

Post Office Box 7857 

Madison, Wisconsin  53707-7857 

(608) 266-3542 (Samuelson) 

(608) 266-8690 (Bellavia) 

(608) 266-7477 (Kawski) 

(608) 267-2223 (fax) 

samuelsontc@doj.state.wi.us 

bellaviatc@doj.state.wi.us 

kawskicp@doj.state.wi.us 
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